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PREFACE. 


Two  things  the  lawyer  engaged  in  a  criminal  defence,to  be  well 
anned  must  needs  have :  First,  A  treatise  on  the  criminal  law 
in  which  the  principles  are  collected  and  stated;  second,  the 
reported  cases  in  which  the  principles  are  applied  and  elaborated. 
The  first,  the  American  lawyer  has  at  hand  in  the  splendid  works 
of  Dr.  Bishop  and  Professor  Wharton.  The  second  (until  the 
publication  of  this  series),  he  could  not  obtain  in  anything  like 
completeness,  unless  he  practiced  in,  or  had  ready  access  to,  one 
of  the  great  cities  of  the  continent  in  which  the  half  dozen  com- 
plete law  libraries  in  this  country  are  to  be  found. 

To  fill  this  want,  this  volume,  the  two  preceding  volumes,  and 
the  two  volumes  which  are  to  succeed  it  have  been  prepared. 
All  the  cases  in  which  the  defence  in  question  has  been  success- 
fully maintained  have  been  taken  from  the  books  in  which  they 
are  reported,  and  have  been  here  brought  together.  Thus,  for 
the  purpose  of  a  criminal  defence,  all  the  advantages  of  the 
possession  of  a  complete  library  of  reports  are  attained.  A 
result  not  heretofore  within  the  reach  of  one  lawyer  out  of  a 
hundred  at  any  cost,  and  only  within  his  reach  after  great  labor 
and  search,  is  in  this  way  accomplished. 

To  carry  out  this  design,  all  the  reports,  American  (State  and 
Federal),  English  and  Canadian,  have  been  carefully  examined. 
A  list  of  those  reports  will  show  the  number  of  volumes  thus 
brought  under  contribution.  In  England  are  the  following  (the 
figures  in  parenthesis  showing  the  periods  covered),  viz.:  — 
2  volumes  Leach  (1730-1814) ;  2  volumes  Lewin  (J822-1838)  ; 
2  volumes  Peake  (1790-1812);  6  volumes  Espinasse  (1793- 
1807);  4  volumes  Campbell  (1809-1816);  3  volumes  Starkie 
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(1814-1823);  1  volume  Dowling  &  Ryland  (1822-1823);  9 
volumes  Carrington  &  Payne  (1823-1841)  ;  1  volume  Carring- 
ton  &  Marshman  (1840-1842);  3  volumes  Carrington  &  Kir- 
wan  (1843-1850)  ;  4  volumes  Foster  &  Finlason  (1856-1867); 
1  volume  Holt  (1815-1817)  ;  1  volume  Gow  (1818-1820) ;  1  vol- 
ume  Ryan  &  Moody  (1823-1826);  1  volume  Moody  &  Malkin 
(1826-1830);  2  volumes  Moody  &  Robinson  (1830-1844);  1 
volume  Russell  &  Ryan  (1800-1823)  ;  2  volumes  Moody  (1824- 
1844);  2  volumes  Denison  (1844-1852);  1  volume  Dearsly 
( 1856-1862) ;  1  volume  Dearsly  &  Bell  ( 1856-1858) ;  1  volume 
Bell  (1858-1860);  1  volume  Leigh  &  Cave  (1861-1865);  1 
volume  Temple  &  Mew  (1848-1851) ;  2  volumes  Law  Reports 
Criminal  Cases  Reserved  (1865-1875);  14  volumes  Cox's  Crim- 
inal Reports  (1843-1885).  The  American  Reports  devoted  to 
criminal  law  alone  are  less  numerous,  and  hence  the  cases  on 
Defences  to  Crime  are  scattered  throughout  two  thousand 
volumes  of  American  Law  Reports,  State  and  National.  These 
have  been  thoroughly  examined,  as  well  as  the  few  special  crim- 
inal reports,  such  as  Wheeler,  Parker,  Green  and  Hawley. 

Therefore  it  will  be  seen  that  this  series,  though  containing 
the  principles  of  criminal  law,  is  not  designed  to  compete  with 
or  to  take  the  places  of  the  Treatises,  but  it  is  intended  to  sup- 
plement them,  by  presenting  the  authorities  to  which  the  treatises 
refer,  as  they  are  reported  in  the  original  sources. 

In  this,  and  the  succeeding  two  volumes,  not  all  the  cases  in 
which  the  particular  defence  treated  has  been  raised  or  dis- 
cussed are  given.  To  do  so  would  extend  the  series  to  twenty- 
five  or  thirty  volumes,  and  would  lose  sight  of  its  aim.  But  all 
the  cases  in  which  a  particular  defence  has  been  adjudged  suffix 
dent  and  has  been  successful^  have  been  included^  and  as  this 
series  is  for  the  Defence  Lawyer  (and  not  for  the  prosecutor), 

this  is  what  he  needs. 

J.  D,  L. 

September,  1885. 
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DEFENCES  TO  CEIME. 


CHAPTEE    L 


CORPORATIONS. 


COBFORATION  CAN  NOT  COMMIT  CRIME  OR  MISDEMEANOR. 

State  v.  Great  Works  MiiiLmo  and  MANUFAcruRiNa  Company. 

[20  Me.  41;  87  Am.  Dec.  41.] 
In  the  Supreme  Court  of  Maine^  June^  1841. 

L  A  Oorpoxmtlon  oan  not  Ctommit  a  Orlme  or  Kiademaaaor,  or  incite  others  to  do  bo. 
for  vch  an  act  8o  committed  under  color  of  corporate  authority,  the  indiyidnalB  and 
not  the  corporation  are  indictable. 

t  Voar  a  VniMUioe  In  Obstnustinff  a  VaTigAble  rlTcr,  a  corporation  is  not  indictable. 

Indictment  against  the  defendants  for  erecting  a  dam  across  the 
Penobscot  river,  thereby  obstructing  the  passage  of  rafts.  The  court 
instructed  the  jury  that  the  defendants  as  a  corporation  were  indictable 
if  the  obstructions  had  been  erected  by  their  procurement  through  their 
agents.  Defendants  excepted  to  this  instruction,  and  the  jury  returned 
a  Terdict  for  plaintiff ;  this  appeal  was  taken. 

Rowe  and  Rogers^  for  the  defendants. 

Ooodenowj  Attorney-General,  contra. 

By  the  Courty  Weston,  C.  J.  A  corporation  is  created  by  law  for  cer- 
tun  beneficial  purposes.  They  can  neither  commit  a  crime  or  misde- 
meanor by  any  positive  or  affirmative  act,  nor  incite  others  to  do  so  as  a 
corporation.  While  assembled  at  a  corporate  meeting  a  majority  may 
^7  a  vote  entered  upon  their  records,  require  an  agent  to  commit  a  bat- 
teiy ;  but  if  he  does  so  it  can  not  be  regarded  as  a  corporate  act,  for 
1  Dbfekcss.  1 
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which  the  corporation  can  be  indicted.    It  would  be  steppin 

altogether  from  their  corporate  powers.     If  indictable  as  a  cor{ 

for  an  offense  thus  incited  by  them  the  innocent  dissenting  mino 

come  equally  amenable  to  punishment  with  the  guilty  majority. 

only  as  take  part  in  the  measure  should  be  prosecuted  as  indi 

either  as  principals,  or  as  aiding  and  abetting  or  procuring  an  of 

be  committed,  according  to  its  character  or  magnitude.    It  is  a  < 

then  in  conformity  with  the  demands  of  justice  and  a  proper  dis 

between  the  innocent  and  the  guilty,  that  when  a  crime  or  misdt 

is  committed  under  color  of  corporate  authority,  the  individual 

in  the  business,  and  not  the  corporation,  should  be  indictee 

think  it  can  not  be  doubted  that  the  erection  of  a  public  nuiss 

misdemeanor.     There  are  cases  where  qtuisi  corporations  are  in 

for  the  neglect  of  duties  imposed  by  law.    Towns,  for  instance, 

with  the  maintenance  of  the  public  highways,  are  by  statute  in 

for  any  failure  of  duty  in  this  respect.     The  corporation  here  at 

to  be  charged  have  violated  no  duty  imposed  lipon  them  by 

Whatever  has  been  done  was  by  the  hand  or  procurement  of  ind 

They  may  be  indicted  and  punished,  and  the  nuisance  abat< 

have  been  referred  to  no  precedent  where  an  indictment  has  I 

tained  against  a  corporation  upon  such  a  charge ;  and  in  oui 

the  individuals  concerned,  and  not  the  corporation,  must  be  h< 

inally  answerable  for  what  has  been  done. 

Exceptions  avst 


corporation— not  liable  to  be  impleaded  cbimina 

Commonwealth  v.  President,  Directors,  etc. 9  of  th 

Run  Gap  Turnpike  Company. 

[2  Va.  Cas.  862.]  ^ 

In  the  OeneraX  Court  of  Virginia^  November  Term^  182 

A,  Oorporatioii  can  not  be  impleaded  Cxlminallter  by  its  artlilcial  na 
mon  law. 

This  was  an  adjourned  case  from  the  lower  coart.  The 
tion  charged  them,  in  their  corporate  character,  with  a  nuisa] 
structing  a  common  public  highway  and  road,  by  digging  1 
placing  therein  large  quantities  of  stone  and  dirt,  whereby  th 

1  Ang.  &  Ames  on  Corp.  896|  sect.  9. 
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of  the  oommonwealth  were  hindered  from  passing  and  traveling  on  the 
same,  to  their  great  damage  and  common  nuisance,  etc.  This  was  a 
proceeding  at  common  law. 

By  the  Court.  This  court  is  unanimously  of  opinion,  that  a  corpora- 
tion, such  as  the  President,  Directors  and  Company  of  the  Swift  I^un 
Gap  Turnpike  Company,  can  not  be  impleaded  by  its  artificial  name  for 
the  criminal  offense  stated  in  the  information. 


COBFOBATION  NOT  INDICTABLE— FOBEIGN  ENLISTMENT  ACT. 

ExNO  OP  THE  Two  Sicilies  v.  Wilcox. 

[14  Jur.  761.] 
In  the  English  Vice  ChanceUor's  Courts  AprUy  1850. 

A  Ooriwratton  Can  not  be  fnAi'^rtfA  for  a  ▼iolatlo&  of  the  Foreign  Enlistment  Act. 

• 

This  case  is  reported  14  Jurist,^  on  the  demurrer  of  the  defend- 
ants Brodie  Wilcox  and  Moody.  It  now  came  on  upon  the  demurrer 
of  the  defendants,  the  Peninsula  and  Oriental  Steam  Packet  Company, 
Brodie  McGhee  Wilcox,  the  chairman  of  the  company,  and  Charles 
Wellington  Howell,  the  secretary.  The  parts  of  the  bill  referred  to  in 
the  argaments  on  this  occasion  are  here  more  fully  set  out  than  in  the 
fonner  report. 

The  bUl  stated,  that,  in  the  contract  for  the  purchase  of  the  vessels, 
it  was  agreed  that  the  ships  should  be  completed  for  sea,  so  far  as  re- 
lated to  the  company,  in  the  same  state  as  contracted  for  by  the  build- 
ers, and  that  any  alterations  required  by  the  purchasers  for  war  purposes 
should  be  made  by  them  at  their  own  expense.  In  a  letter,  addressed 
by  one  of  the  ministers  of  the  usurping  government  to  another,  it  was 
stated  that  two  war  steamers  had  been  purchased.  As  to  the  Registry 
Acts,  the  bUl  stated  that  Granatelli  and  Scaglia  were  foreigners,  and 
were  usually  resident  in  countries  not  under  the  dominion  of  her 
majesty  or  her  predecessors,  and  had  never  been  members  of  any 
British  factory,  or  agents  for  or  partners  in  any  house  or  copartnership 
carrying  on  trade  in  Great  Britain  or  Ireland ;  and  that  after  Granatelli 
and  Scaglia  had  made  the  purchase  in  the  bill  mentioned,  they  and  their 
legal  advisers  formed  a  scheme  or  design  of  availing  themselves  of  the 
Act  of  Begistry  of  British  Vessels,  with  respect  to  the  said  steam  ves- 

1  p.  168. 
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sel,  for  a  parpose  contaraiy  to  the  policy  of  each  act,  and  in  i 
ner  as  to  defeat  the  just  rights  of  the  plaintiff^  and  to  benefi 
Granatelli  and  Scaglia,  who  were  not  entitled  to  the  benefit  of 
and  in  pursaance  of  such  scheme  or  design  they  requested 
pany  immediately  the  Bombay  was  so  far  completed  as  that  it 
registered,  to  cause  the  same  to  be  registered  in  the  name  o 
company ;  that  the  said  company,  had  then  ceased  to  be  ownei 
and  that  the  said  company  nevertheless,  and  in  compliance 
request,  and  for  the  purpose  of  assisting  the  said  Granatelli  ai 
in  their  said  scheme  and  design,  caused  the  ship  to  be  registc 
name  of  the  said  company,  as  the  owners  thereof ;  and  that  tfa 
on  the  28th  November,  1849,  for  the  first  time  discovere( 
furtherance  of  the  said  scheme  and  design,  the  company  did,  o 
May,  1849,  at  the  request  of  Granatelli  and  Scaglia,  execute 
sale  of  thirty-two  sixty-fourths,  of  the  same  ship  to  the 
Brodie  Wilcox  the  younger,  and  of  twelve  sixty-fourths  to  tl 
ant  John  Moody,  and  of  the  remaining  twenty  sixty-f ourtl 
George  Herring ;  that  Brodie  Wilcox  the  younger,  John  M 
George  Herring  had  not,  in  fact,  purchased  the  same  shi 
shares  thereof,  from  the  company,  and  that  the  ship  was 
from  the  company  by  Granatelli  and  Scaglia  by  means  of  mone; 
ing  to  the  plaintiff ;  that  Wilcox,  Moody  and  Herring  neve 
gave  any  consideration  for  such  bill  of  sale,  and  were  knoi 
company  to  be  mere  trustees  for  Granetelli  and  Scaglia ;  an 
then  stated  several  facts  to  prove  this.     It  is  also  stated,  th: 
suance  of  the  said  scheme  and  design,  Herring  at  the  request 
telli  and  Scaglia,  on  the  7th  June,  1849,  executed  a  bill  of  i 
shares  to  Wilcox  and  Moody,  as  trustees  for  Granatelli  anc 
and  that  in  pursuance  of  the  said  scheme  or  design,  the  regi 
the  said  bills  of  sale  was  purposely  delayed  until  the  28th  ] 
1849,  in  order  to  prevent  the  plaintifi  from  discovering  the 
Wilcox,  Moody  and  Herring  as  owners  of  such  ships ;  and  t 
sale  of  the  7th  June,  1849,  was  not  executed  before  the  bill 
the  16th  May,  1849,  had  been  registered;  and  that  it  was  u 
the  purchaser  of  any  registered  vessel,  or  of  any  shares  there 
chase  the  same,  or  to  accept  a  bill  of  sale  thereof  executed 
who  at  the  time  of  such  execution  were  not  the  registered  ow 
the  bills  of  sale,  and  also  the  certificates  of  registery,  were,  < 
November,  1849,  produced  to  the  proper  officer  of  customs  f 
of  London,  for  the  purpose  of  having  the  same  registered,  t 
the  28th  of  the  same  month  the  usual  particulars  of  such  bi 
were  entered  in  the  book  of  registry  kept  by  such  officer,  ai 
dorsed  by  him  on  the  certificate  of  registry ;  and  that  Bro< 
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bj  the  means  aforesaid,  appears  to  be  the  registered  owner  of  fifty- 
two  sixty-fourths  of  the  vessel,  and  Moody  of  twelve  sixty-fourths; 
and  that  both  such  bills  of  sale  were  merely  colorable;  that  the 
Bombay,  before  the  same  was  so  far  completed  that  it  could  be 
r^listered,  ceased  to  belong  to  the  company,  and  has  never,  since  a 
time  anterior  to  the  registry  thereof,  belonged  to  any  persons  or  per- 
son being  subjects  or  a  subject  of  Great  Britain,  or  otherwise  entitled 
to  the  benefit  of  the  act  of  Parliament  for  the  registering  of  British 
vessels;  and  that  the  registering  the  said  ship,  and  the  causing  the 
particulars  of  the  subsequent  bills  of  sale  to  be  entered,  were  acts  in 
fraud  of  the  provisions  of  such  acts  of  Parliament  and  in  violation  of 
the  just  rights  of  the  plaintiff,  whose  moneys  had,  without  his  consent, 
been  invested  in  the  same  ship.  To  the  interrogatories  founded  on  the 
parts  of  the  bill  above  stated  relating  to  registry,  and  on  the  part  of 
the  bill  relating  to  the  establishment  of  the  insurgent  government,  and 
the  purchase  of  the  vessels,  the  defendants  of  the  company,  Brodie 
McGhee  Wilcox,  the  chairman,  and  Charles  Wellington  Howell,  the 
secretary,  demurred,  and  for  cause  of  demurrer  showed  that  it  appeared 
upon  the  plaintiffs  showing  in  the  said  bill  that  the  discovery  sought 
from  these  defendants,  by  l^at  part  of  the  said  bill  to  which  the  de- 
fendants demurred,  might  subject  the  defendants  to  pains  and  penal- 
ties, and  to  criminal  prosecution,  in  respect  of  the  matters  in  that  part 
of  the  said  bill  mentioned ;  whereupon,  and  for  divers  other  errora  and 
imperfections  appearing  in  the  said  Ht)ill,  the  defendants  demurred  to 
such  part  thereof  as  aforesaid,  and  humbly  prayed  the  judgment  of  the 
court  whether  they  should  be  compelled  to  make  any  answer  to  such 
part  of  the  said  bUl  as  was  so  demurred  to  as  aforesaid ;  and  as  to  the 
residue  of  the  said  bill  the  defendants  answered. 

Stuart  J  in  support  of  the  demurrer:  If  the  allegations  in  this  bill  are 
tnie,  we  should  be  exposed  to  pains  and  penalties  under  the  Ship 
Registry  Act.^  The  act^  shows  what  is  to  be  done  to  give  a  ship  the 
privilege  of  a  British  ship.  There  is  nothing  in  law  to  prevent  a 
British  subject  from  building  and  seUing  a  ship  to  a  foreigner ;  but  the 
bill  alleges  that,  for  the  express  purpose  of  defeating  the  title  of  the 
plaintiff,  we  caused  her  to  be  registered  as  a  British  ship,  whilst  in  fact 
we  had  sold  her  and  she  belonged  to  foreigners;  and  that  we  have 
committed  fraudulent  acts  for  that  purpose,  and  conspired  to  commit  a 
fraud  against  the  act,  which  is  an  offense  at  common  law.^  The  bill  also 
charges  that  we,  being  British  subjects,  knowing  the  other  deponents 
to  be  rebels,  sold  the  vessel  in  contravention  of  the  Foreign  Enlistment 

1  8  tad  •  Viet.,  ch.  80.  •  S  Bass.  Cr. ,  ch.  2,  p.  674. 

*  Sect  5  {amte,  p.  164).  and  sect.  VL 
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Act.^  The  intent  of  that  act  was  that  British  subjects  shoi 
concerned  in  supplying  ships  and  munitions  of  war  to  an] 
war,  under  penalty  of  fine  and  imprisonment ;  and  if  the  £ 
of  the  bill  are  true,  we  have  done  so. 

WiUes  and  Ohandless,  with  Stuart:  The  bill  states  that 
and  Scaglia  came  over  as  agents  of  the  rebels,  and  entered  i 
tract  with  us  for  the  purchase  of  two  vessels,  which  were  ii 
be  used  for  purposes  of  war.  No  doubt  this  is  an  indictab 
according  to  secttion  7  of  the  Foreign  Enlistment  Act.  W 
charged  with  aiding  rebels,  which  is  an  offense.^  It  will  p 
contended,  on  the  other  side,  that  a  corporation  can  not 
crime ;  but,  with  the  exception  of  crimes  of  violence,  whicl 
nature,  a  corporation  can  not  commit,  it  may  be  guilty  of  off 
indicted  for  the  same.^  A  defendant  can  not  be  compelled 
when  his  answer  might  subject  him  to  punishment,^  even 
only  a  probability  of  the  charge  being  maintained.^ 

BetheU  and  Goldsmidj  for  the  bill :  It  must  appear  on  th 
the  charge  is  criminal.^  Now,  does  the  biU  contain  a  clear 
to  that  effect?  Can  any  crime  be  committed  by  a  fraud 
of  Parliament?  If  you  do  not  comply  with  this  act  you 
property,  and  that  is  your  punishment.  If  you  make  a  f al 
tion  you  commit  a  crime ;  but  the  plaintiff  does  not  compls 
He  has  nothing  to  do  with  the  Registry  Act ;  he  can  not  con 
set  up  the  act.  Besides,  the  company  can  not  incur  the  pi 
making  a  false  declaration ;  it  is  only  an  individual  who  c 
There  is  no  allegation  that  this  declaration  was  made  by 
of  the  company.  Who  is  to  be  indicted?  Is  there  any  in; 
corporation  being  indicted  for  anything  except  a  matter 
property, — as  the  non-repair  of  a  road?"'^  In  fact,  the  in 
merely  a  mode  of  redressing  an  injury,  and  not  of  punishi 
inal  or  immoral  act.  Beg.  v.  InhabUarUa  of  Heage^^  was 
disobedience  to  the  order  of  two  justices.  What  punishm 
inflicted?  Can  a  company  be  imprisoned?  The  only  metl 
ishment  is  fine,  which,  in  fact,  is  a  mode  of  compelling  the 
do  an  act.  Is  it  not  Willcox  and  Moody  who  are  demur 
can  there  be  a  fraud  on  an  act  independently  of  the  penalt 
Then,  as  to  the  second  regulation  of  the  act,  no  declaration 


1  09  Geo.  3,  ch.  69.  &  Lee  v.  Reed,  6  Beav.  381 
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and  there  is,  therefore,  no  offense.  Then,  as  to  the  Foreign  Enlistment 
Act,  there  is  no  allegation  that  these  ships  were  to  be  used  for  war. 
On  the  face  of  the  contract  it  is  provided  that  if  any  alteration  is 
required  for  war  purposes,  the  alteration  is  to  be  made  by  and  at  the 
expense  of  the  purchasers ;  we  have  nothing  to  do  with  such  alterations. 

Stiiart  fin  reply:  The  proposition  that  the  discovery  might  subject 
ns  to  a  pecuniary  penalty  has  been  admitted  by  the  plaintiff.  There  is 
a  distinct  allegation  that  a  false  certificate  was  produced,  as  to  the  argu- 
ment that  a  corporation  is  incapable  of  committing  a  crime,  the  bill 
alleges  that  it  has  done  so ;  and  even  if  a  corporation  can  not  be  pun- 
ished in  the  manner  applicable  to  individuals,  it  can  be  fined.  But  even 
if  the  demurrer  failed  as  to  the  corporation,  so  far  as  it  is  the  demurrer 
of  Wlllcox  and  Howell  it  must  be  good. 

Mat,  22.  — The  Vicb-Chancellob  said  that  he  had  thought  it  right 
to  peruse  the  whole  of  the  papers,  because,  as  the  demurrer  was  of 
veiy  great  length,  it  was  almost  impossible  to  give  any  opinion  upon 
the  case  unless  the  whole  were  read  through.  There  were  a  number  of 
small  points  against  the  demurrer  (the  arguments  on  these  points  are 
not  reported),  but  he  had  thought  it  more  proper  to  look  at  the  princi- 
pal case,  80  far  as  it  constftnted  a  demurrer  to  the  greater  portion  of 
the  hill.  One  part  of  the  biU,  which  the  defendants  had  made  a  subject 
of  demurrer,  was  the  interrogatory  whether  the  city  of  Palermo  was 
in  the  island  of  Sicily.  The  vice-chancellor  could  not  imagine  how  the 
defendants,  by  answering  this  question,  could  expose  themselves  to 
pains  and  penalties.  But  the  principal  questions  were,  first,  whether, 
by  answering,  the  demurring  defendants  might  not  expose  themselves 
to  the  pains  and  penalties  under  the  Ship  Registry  Act ;  and  next, 
whether  the  company,  by  answering,  might  not  expose  themselves  to 
pains  and  penalties  under  the  Foreign  Enlistment  Act,  by  having  sup- 
plied foreigners  with  vessels  of  war.  On  the  first  point,  there  did  not 
appear  to  him  to  be  any  ground  for  the  demurrer.  A  fraud  might 
have  been  committed  on  the  act,  but  none  such  was  charged  by  the  biU ; 
there  might  have  been  an  irregularity,  but  he  could  not  perceive  any- 
thing charging  the  company  with  fraud.  As  to  the  second  portion  of 
the  demurrer,  relating  to  the  Foreign  Enlistment  Act,  it  must  be  observed 
that  two  gentlemen,  one  Mr.  Wellington  Howell,  the  secretary  of 
the  company,  were  sued  by  name ;  but  his  Honor  understood  that  this 
was  only  for  the  purpose  of  discovery,  and  that  it  was  not  intended  to 
proceed  against  them  personally ;  and  the  question  came  to  this,  whether 
the  bill  asked  anything,  the  discovery  of  which  might  subject  the  com- 
pany to  pains  and  penalties,  from  which  they  might  protect  themselves 
by  demurrer.  It  was  principally  argued  that  the  company  were  sub- 
ject to  indictment.     No  doubt,  in  some  cases,  such  as  the  not  repairing 
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a  bridge  or  non-compliance  with  the  orders  of  justices,  a  cor] 
might  be  so  liable,  but  those'were  cases  of  a  limited  nature 
inconsistent  with  the  law  of  England,  which  laid  down  that  a  < 
tion  could  not  be  indicted  for  crime.  Since  this  case  has  beei 
his  Honor  had  consulted  a  learned  judge  who  had  coincided  ^ 
in  the  opinion  he  had  expressed.  His  opinion  therefore  ^ 
under  the  Foreign  Enlistment  Act  the  company  could  not  be  i 
The  language  of  the  act  confirmed  him  in  this  view.  The  act 
to  individuals,  and  those  of  the  male  sex ;  the  word  '^  he  "  was 
the  second,  third,  sixth,  seventh  and  eighth  sections.  The  a 
red  to  private  persons  only,  and  was  intended  to  prevent  th 
assisting  foreigners  at  Hie  risk  of  embroiling  this  country  wi 
nations,  and  hazarding  its  peace.  Upon  these  grounds  hi 
thought  the  act  did  not  apply  to  persons  filling  a  corporate  < 

Demurrer  ove 


MUNICIPAL  CORPORATION— INDICTMENT  FOR  NUISAN 

People  v.  Corporation  or  Albany. 

[11  Wend.  639.] 
In  the  Supreme  Court  of  New  Tork^  May^  1834. 

Munioipal  Oorporatloii  —  Not  Idable  tor  not  Gtoinff  Beyond  It*  Pew 
■anoe.  ->  A  corporation  was  indicted  for  nuisance  in  sniferinsr  a  basin  in  th 
ning  past  the  city  to  become  foul  and  offensiye.  The  court  instructed  the  } 
corporation  was  bound  to  abate  a  nuisance  arising  from  the  basin  being  f oi 
doing  so  it  should  be  necessary  to  cut  down  or  remove  a  bulkhead.  The 
had  no  right  either  by  its  charter  or  by  statute  to  remoTe  the  bulkhead.  JB 
instruction  was  erroneous. 

Error  from  the  Grcneral  Sessions  of  Albany. 

The  mayor,  aldermen  and  commonalty  of  the  city  of  Alban; 
dieted  for  neg^cting  to  remove  a  nuisance ;  they  being  cba: 
permitting  and  suffering  the  basin  in  the  Hudson  River,  at  th< 
tion  of  the  Erie  Canal  to  be  foul,  filled  and  choked  up  with  mud 
and  dead  carcasses  of  animals;  whereby  the  citizens  were 
deprived  of  the  benefit  and  advantage  of  using  the  water  for  tl 
ience  of  themselves  and  families,  but  the  mud,  etc.,  became 
and  nauseous,  corrupting  the  water,  and  causing  noisome  and 
some  smells,  infesting  the  air  to  the  damage  and  common  ni 
the  citizens  residing  in  the  vicinity  and  those  passing  and  rep 
basin.     The  duty  of  cleansing  the  basin  was  charged  upon  th< 
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tion,  and  it  was  alleged  that  they  had  been  used  and  accastomed  to 
cleaDsethe  same,  but  that  from,  etc.,  until,  etc.,  they  did  not  do  so, 
but  on  the  contrary,  permitted  and  suffered  the  basin,  alleged  to  be  a 
conunon  water-course  to  be  foul,  filled  and  choked  up.  The  corpora- 
tion pat  in  a  plea  of  not  guilty,  and  the  cause  was  tried  at  the  general 
sessions.  On  the  trial  it  was  proved,  on  the  part  of  the  prosecution, 
that  there  were  deposits  of  ground  in  the  basin  which  remained  uncov- 
ered and  exposed,  from  which  offensive  stenches  arose ;  that  the  water 
did  not  flow  in  and  through  the  basin  as  it  had  been  wont  to  do,  and  was 
unfit  for  drinking  or  culinary  purposes ;  that  the  stenches  arising  from 
the  basin  were  offensive ;  and  that  the  condition  of  the  basin  was  such 
as  to  be  injurious  to  the  health  of  persons  living  in  the  vicinity  thereof. 
On  cross-examination  of  the  witnesses  it  appeared  that  the  bulkhead,  at 
the  foot  of  the  basin,  or  the  east  end  of  Hamilton  Street,  was  the  cause 
of  the  nuisance  complained  of,  and  that  the  only  mode  of  abating  and 
effectually  removing  it,  would  be  to  remove  the  bulkhead,  or  to  open  a 
space  in  the  same  large  enough  for  the  free  flow  of  the  waters  of  the 
Hudson ;  that  the  bulkhead  was  erected  by  a  joint  stock  company, 
under  the  authority  of  an  act  of  the  Legislature,  with  the  consent  of  the 
corporation  of  the  city,  without  which  assent  the  bulkhead  was  not 
authorized  by  the  act  of  the  Legislature  to  be  erected.  The  counsel  for 
the  corporation  insisted  that  the  evidence  was  not  sufficient  to  warrant  a 
conviction,  and  requested  the  court  to  charge  the  jury ;  firsts  that  an 
indictment  for  a  nuisance  could  not  be  sustained  against  the  defendant 
in  their  corporate  capacity  for  acts  of  omission ;  that  if  it  had  been  shown 
that  it  was  the  duty  of  the  corporation  to  abate  and  remove  the  nuisance, 
the  individual  officers  to  whom  that  duty  appertained  ought  to  have  been 
presented  and  not  the  corporation;  second^  that  the  basin,  although 
within  the  jurisdiction  of  the  city,  being  part  of  the  Hudson  River,  the 
corporation  as  commissioners  of  highways,  are  not  bound  to  remove  ob- 
structions in  it,  nor  subject  to  indictment  for  omitting  to  remove  the 
same ;  thirds  that  if  the  jury  should  find  that  the  nuisance  in  question, 
if  any,  was  created  by  a  joint  stock  company,  under  the  authority  of  an 
act  of  the  Legislature  by  the  erection  of  the  bulkhead  at  the  foot  of  the 
basin,  that  then  the  work  or  erection  being  authorized  by  a  statute  of 
the  State,  the  corporation  are  not  liable  to  this  indictment ;  and  fourth^ 
that  the  corproation  were  not  authorized,  and  if  authorized,  were  not 
bound  to  remove  the  bulkhead  at  their  own  expense,  and  that  the  joint 
stock  company  which  made  the  erection  were  bound  to  remove  it,  if  it  was 
the  cause  of  the  nuisance.  The  Court  of  Greneral  Sessions  refused  so  to 
chaige  the  jury,  and  on  the  contrary  thereof,  delivered  their  opinion 
that  the  charter  of  the  city  of  Albany  giving  to  the  corporation  the 
power  to  prevent  and  remove  nuisances,  it  became  their  duty  to  pre- 
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Tent  and  remove  them,  and  that  if  the  jury  were  satisfied  of 
tence  of  the  nuisance  complained  of,  the  corporation  were  lia 
conyicted ;  that  it  was  not  an  answer  to  the  indictment  that  a  j( 
company  had  placed  the  obstruction  called  the  bulkhead  in  the 
virtue  of  an  act  of  the  Legislature,  because  the  corporation  had 
to  the  erection  of  such  bulkhead,  and  were  so  far  aparty  to  the 
that  the  safety  and  preservation  of  the  public  health  was  a  p: 
law,  and  that  it  was  the  duty  of  the  corporation  to  abate  the  i 
even  if  in  so  doing  it  should  be  necessary  to  cut  down  or  re 
bulkhead.     To  which  charge  of  the  court  and  refusal  to  cha 
quested  by  the  defendant's  counsel,  the  defendants  excepted, 
found  a  verdict  of  guilty  against  the  defendants,  who  sued  out 
error  upon  the  judgment  entered  upon  such  verdict. 

J,  McKoTjon^  for  the  corporation. 

E,  Livingston  (District  Attorney  of  Albany)  for  the  people. 

By  the  Courts  JS^elson,  J.  The  defendants  were  indicted 
victed  of  neglecting  to  do  an  act  in  which  the  public  are  deep 
ested,  and  which  it  is  supposed  belonged  to  them,  as  a  pari 
duty,  under  their  charter.  By  the  charter,^  they  are,  amo 
things,  empowered  *'  to  abate  or  remove  any  nuisances  on  any 
wharf,  or  on  the  lot  or  inclosure  of  any  person,"  '*  to  prevei 
structions  in  the  river,  near  or  opposite  to  such  wharves,  docks  c 
**And  generally  to  make  all  such  rules,  by-laws,  and  regulatioi 
good  order  and  government  of  the  city  and  the  commerce  a 
thereof,  as  they  may  deem  expedient,  not  repugnant  to  the  coi 
and  laws  of  this  State.'*  These  provisions  are  extracted  fronc 
of  1826 ;  but  the  i)Ower8  they  convey  always  belonged  to  t 
Since  1808  the  jurisdiction  of  the  Common  Council  of  Albani 
tended  to  the  middle  or  main  channel  of  the  Hudson  River,  tl 
then  established  as  the  easterly  bounds  of  the  city.  In  1823 
commissioners  were  authorized  to  construct  a  basin  in  the 
River  within  the  bounds  of  the  city,  and  opposite  to  the  docks 
the  harbor,  extending  from  the  State  arsenal  to  the  foot  of  1 
Street,  for  the  convenience  of  the  city,  and  the  accommodati 
river  and  canal  navigation.  The  land  covered  by  the  water  of 
has  been  conveyed  by  the  State  by  letters  patent  to  the  comm: 
The  construction  of  the  basin  has  been  completed  at  a  heavy  e2 
the  proprietors,  and  meets  the  most  sanguine  expectations  of 
jectors.  The  sixth  section  of  the  act  of  1828,'  by  w] 
act  of  1826  is  amended,  makes  it  lawful  for  the  corporation  of 

1  liftwi  of  18B6,  p.  192,  seo.  15.  '  page  128. 

a2R.L.468,9. 
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to  order  and  direct  the  excavatiiig,  deepening,  or  cleansing  any  part  of 
the  basin  in  front  of  any  pier  lot,  or  any  part  of  the  Hudson  Riyer,  in 
front  of  any  ^harf  or  pier  lot.  The  expense  of  which  shall  be  appor- 
tioned upon  the  lots  benefited,  and  remain  a  lien  until  paid. 

There  can  be  no  doubt  the  corporation  have  the  legal  power  \o  remove 
the  cause  of  the  nuisance  complained  of,  if  that  can  be  effected  by 
deepening  and  cleansing  the  basin ;  and  I  apprehend,  it  is  possible  to 
distinguish,  in  reference  to  the  subject  in  question,  between  their  power 
and  their  duty.  The  former  constitutes  a  part  of  the  mass  of  corpo- 
rste  power  which  they  have  sought  for  the  promotion  of  the  public 
good ;  the  execution  of  which  is  not  at  their  option.  They  are  bound  to 
execute  them  when  demanded  by  the  public  interest.  The  means  put 
within  their  reach  for  the  purpose  are  ample  and  exclusively  under  their 
control.  It  is  well  settled  that  when  a  corporation  or  an  individual  are 
bound  to  repair  a  public  highway  or  navigable  river,  they  are  liable  to 
indictment  for  the  neglect  of  their  duty.  An  indictment  and  an  infor- 
mation are  the  only  remedies  to  which  the  public  can  resort  for  a  redress 
of  their  grievances  in  this  respect.  If  an  individual  has  suffered  a  par- 
ticular injury  he  may  recover  his  loss  by  an  action  on  the  case.^  The 
definition  of  a  nuisance  confirms  the  above  principle.  A  common  nui- 
sance, says  Hawkins,  seems  to  be  an  offense  against  the  public,  either 
by  doing  a  thing  which  tends  to  the  annoyance  of  all  the  king's  sub- 
jects, or  by  neglecting  to  do  a  thing  which  the  common  good  requires.' 
The  biU  of  exceptions  discloses,  I  think,  that  it  was  practicable,  though 
perhaps  at  considerable  expense,  so  to  deepen  and  cleanse  the  basin  in 
question  so  as  to  remove  the  cause  of  the  nuisance.  The  point  was  not 
as  fully  investigated  on  the  trial  as  it  should  have  been,  and  I  admit  is 
left  open  to  criticism ;  yet  the  scope  of  the  testimony  given  leads  to  the 
conclusion  above  stated.  The  biU  states  that  there  could  be  no  effectual 
or  permanent  relief  from  the  grievance  complained  of,  unless  the  bulk- 
head, at  the  south  end  of  the  basin  is  cut  away ;  but  may  not  the  vigi- 
lant attention  of  the  corporation  in  cleansing  the  basin,  answer  the  same 
end?  If  an  object  so  important  as  the  health  and.  comfort  of  the  popu- 
lation in  that  part  of  the  city  can  thus  be  attained,  there  is  no  good  rea- 
son why  this  duty,  in  this  respect,  should  not  be  rigorously  enforced. 
The  whole  expense  falls  upon  the  owners  of  the  pier  lots,  to  which,  no 
doubt,  they  would  cheerfully  submit,  rather  than  risk  the  ultimate 
remedy  referred  to.  It  would  be  a  public  calamity  seriously  to  impair 
the  existing  advantages  to  commerce  and  navigation  derived  from  the 

1 1  Bnrk.  PL  Or.  76, 869;  S  Ctaittr's  Or.  1 1  Hawk.  860;  4  Bla.  Com.  166. 

I^w  m,m,  858,  608,  604,  60S;  8  Burns'  J., 
S7;  SBoir.  S700;  Cowp.  86;  4  Bla.  Com.  167. 
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use  of  the  basin,  and  every  reasonable  effort  should  be  made  ao 

quired  to  remove  the  evil  short  of  so  serious  a  consequence. 

The  court,  I  think,  erred  in  instructing  the  jury  that  the  defeo 

were  bound  to  abate  the  nuisance,  even  if  to  do  so,  it  was  necess^ 

cut  down  £he  bulkhead ;  and  it  applied  the  maxim  that  the  public  i 

is  the  paramount  law.    This  is,  no  doubt  the  only  principle  that 

countenance  or  excuse  the  act  required  of  the  corporation,  as  the 

and  its  appurtenances  were  constructed  under  the  authority  of 

of  the  Legislature,  which  they  were  competent  to  enact.    It  is  tl 

of  necessity  which  supersedes  all  law,  and  to  be  sustained  in  t 

stance,  if  at  all,   by  the  overruling  principle  of   self-presen 

There  is  nothing  in  the  charter  of  the  city  of  Albany^jnaking  it  th 

of  the  corporation  to  enforce  this  maxim,  nor  are  we  aware  th 

ever  enforced  by  the  authority  of  law,  through  the  medium  of  th< 

cial  tribunals,  or  any  other  legally  appointed  body  of  men.    Tl 

of  the  land  does  not  contemplate  such  an  exigency,  and,  therefor* 

not  provide  for  it  —  if  it  had,  it  would  no  longer  be  'the  undefic 

of  necessity.    The  duty  of  the  corporation  to  deepen  and  clean 

basin,  does  not  authorize  them  to  cut  down  the  bulkhead ;  nor  u 

any  other  power  given  by  the  charter  of  which  we  know,  or  to  wl 

have  been  referred,  that  would  authorize  .  them  to  do  so.     ^ 

authority  from  this  source,  they  are  no  more  bound  to  perform 

by  a  supposed  law  of  necessity  for  the  protection  of  the  public  b< 

comfort  than  any  individual  citizen.    They  have  no  power  but 

derived  from  their  charter,  or  special  acts  of  the  Legislature,  i 

to  the  city  of  Albany. 

Judgment  reve 


cobporation— not   liable    for    misfeasance    in  int 

obstructing  highway. 

State  v.  President,  etc.,  Ohio  and  Mississippi  Railboa 

PANT. 

[23  Ind.  862.] 
In  the  Supreme  Court  oflndianay  November  Temij  1864 

1.  A  Ck>rporatloii  In  Indiana  oan  not  be  prosecatod  by  information  or  other 

miBfeasance. 

2.  Oorporatton  —  Obatructlnff  Higrhway.  —A  statute  proyided  that  "  every  p< 

Blructiog  any  highway  should  be  liable  to  prosecution.    Under  this  statute  a 
tion  was  brought  against  a  railroad  corporation.    Heid  that  it  would  not  lie. 


STATE   V.  PRESIDENT y  ETC.,  OHIO  AND   MISSISSIPPI  R.  GO.       13 

Appeal  from  the  Dearborn  Common  Pleas. 
Sokm  Muasell  and  John  Schwartz^  for  appellant. 
Hieodore  Oastlay  and  Carter  OuaUiy^  for  appeUee. 
Gbboobt,  J.    Solon  BuMdly  District  Attorney,  filed  an  affidavit  and 
information,  in  the  court  of  Conmion  Pleas  of  Dearborn  County, 
against  the  appellee,  for  obstructing  a  public  highway.    A  summons 
was  issued  and  served  by  deliyering  a  certified  copy  thereof  to  Lewis 
W.  Drake,  station  agent  at  Lawrenceburg,  and  by  leaving  a  certified 
copy  thereof  at  the  residence  of  Theodore  Gazlay  in  Dearborn  county, 
attorney  and  director  of  said  raUroad  company. 

The  railway  company  at  the  February  term,  1863,  of  said  court  of 
common  pleas,  entered  a  special  appearance  by  her  attorneys  for  that' 
purpose,  and  moved  the  court  to  quash  the  writ  issued  in  this  cause, 
and  set  aside  the  service  thereof.    The  court  sustained  the  motion,  and 
the  appellant  excepted. 

The  appellee  then,  by  his  attorneys,  moved  the  court,  that  the  pros- 
ecution be  dismissed  for  the  following  reasons :  1 .  There  is  no  law  in  force 
in  Indiana  authorizing  a  corporation  to  be  prosecuted  criminally  for  a 
misfeasance.  2.  The  corporation,  in  its  corporate  capacity,  can  not 
violate  the  penal  statutes  of  the  State ;  which  motion  the  court  sus- 
tained, and  the  State  excepted. 

The  action  of  the  court  below,  in  sustaining  these  motions,  presents 
the  questions  for  our  consideration. 

Our  criminal  law  is  entirely  of  statutory  origin ;  we  have  not  adopted 
the  common  law  of  England  on  this  subject.^  A  warrant  and  not  a 
sommons,  is  the  process  in  criminal  cases  in  this  State.^  The  act 
establishing  courts  of  common  pleas  provides  that ''  all  criminal  pro- 
ceedings may  be  commenced  in  said  court  by  filing,  with  the  clerk,  a 
written  charge,  verified  by  affidavits,  on  which  process  shall  issue  for 
the  body  of  the  defendant.  "^  Distringasy  as  a  means  of  compelling  and 
appearance  in  a  criminal  case,  is  a  writ  imknown  to  our  law. 

The  court  committed  no  error  in  setting  aside  the  process  and  service 
thereof. 

The  only  remaining  question  is,  can  a  railway  corporation,  as  such, 
he  guilty  of  a  misdemeanor  in  obstructing  a  highway  in  this  State? 

The  misdemeanor  act  provides  that  ^^  every  person  who  shall  in  any 
iQuuier  obstruct  any  public  highway,  railroad,  tow-path,  canal,  turn- 
pike, plank  or  coal-road,  or  injure  any  toll  or  other  bridge,  or  toll-gate, 
colyert,  embankment,  or  lock,  or  make  any  breach  in  any  canal,  or  in- 
Qre  any  material  used  in  the  construction  of  such  roads  and  canal,  such 

'  B«a  p,  state,  U  Ind.  878.  •  S  G.  A  H.  24,  see.  10. 

'*G,AH.896,897. 
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person,  and  all  other  persons  aiding  and  abetting  therein,  shall  b 
not  exceeding  $500,  or  imprisoned  not  exceeding  three  months." 

It  is  contended  that  the  word  ^^  person  "  extends  to  corporatioi 
a  provision  of  the  civil  code  is  cited  in  support  of  this  constrn 

The  language  is,  ^'the  word  'person'  extends  to  bodies  poll 
corporate." 

Under  this  clause,  the  word  *' person"  when  used  in  the  & 
embraced  by  it,  includes  the  United  States,  as  well  as  this  Stat€ 
this  rule  of  construction  does  not  apply  to  the  criminal  code ;  th 
provides  that  when  the  term  *  person  *  or  other  word  is  used  t( 
nate  the  party  whose  property  is  the  subject  of  an  offense,  or 
whom  any  act  is  done  with  intent  to  defraud  or  injure,  the  term 
construed  to  include  the  United  States,  this  State  or  any  other  { 
Territory,  or  any  public  or  private  corporation,  as  well  as  a 
vidual."3 

The  construction  claimed  by  counsel  for  the  State  would 
absurdities.     But,  independent  of  this,  there  can  be  no  agenc; 
commission  of  misdemeanors.     A  corporation  can  only  act  by 
the  agent  and  not  the  principal  is  the  guilty  party. 

The  rule  is  well  considered  in  the  case  of  StcUe  v.  Gfreat 
Milling  and  Manufdcturing  Company.^  In  that  case,  the  corpors 
indicted  for  a  nuisance  in  the  erection  of  a  dam  across  the  P< 
River,  thereby  obstructing  the  use  of  the  river  (as  a  public  higbi 
the  purposes  of  navigation.  The  jury,  at  nisiprtusy  found  a  v 
not  guilty  and  the  corporation  appealed  to  the  Supreme  Court.  1 
ion  of  the  Supreme  Court,  delivered  by  Ch.  J.  Weston,  is  as  f  ol 
*'  A  corporation  is  created  by  law  for  certain  beneficial  purposes 
can  neither  commit  a  crime  or  misdemeanor  by  any  positive  or 
tive  act,  or  incite  others  to  do  so  as  a  corporation.  While  asse 
a  corporate  meeting,  a  majority  may,  by  a  vote  entered  i 
records,  require  an  agent  to  commit  a  battery ;  but,  if  he  dc 
can  not  be  regarded  as  a  corporate  act  for  which  the  corpora 
be  indicted.  It  would  be  stepping  aside  altogether  from  their  i 
powers.  If  indictable,  as  a  corporation  for  an  offense  thus  ii 
them,  the  innocent  dissenting  minority  become  equally  ani€ 
punishment  with  the  guilty  majority.  Such  only  as  take  pa 
measure  should  be  prosecuted  as  individuals,  either  as  princip 
aiding  and  abetting  or  procuring  an  offense  to  be  committed  j 
to  its  character  or  magnitude.  It  is  a  doctrine,  then,  in  c( 
with  the  demands  of  justice,  and  a  proper  distinction  bet 
innocent  and  guilty  that  when  a  crime  or  misdemeanor  is  c 

1  S  G.  A  H.  m,  see.  66.  •  S  G.  ft  H.  428,  sec  170. 

S  S  G.  A  H.  886, 800.707.  «  80  Me.  4L 
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under  color  of  corporate  aathority,  the  individaal  acting  in  the  business, 

and  not  the  corporation,  should  be  indicted.^    We  think  it  can  not  be 

doubted  that  the  erection  of  a  public  nuisance  is  a  misdemeanor.    There 

are  cases  where  quasi  corporations  are  indictable  for  neglect  of  duties 

imposed  by  law.    Towns,  for  instance,  charged  with  maintenance  of 

the  public  highways  are  by  statute  indictable  for  any  failure  of  duty  in 

this  respect.     The  corporation  here  attempted  to  be    charged  have 

violated  no  duty  imposed  upon  them  by  statute.    Whatever  has  been 

done  was  by  the  hand  or  procurement  of  individuals.    They  may  be 

indicted  and  punished,   and  the   nuisance    abated.    We    have  been 

referred  to  no   precedent   where   an  indictment  has  been  sustained 

against  a  corporation  upon  such  a  charge,  and  in  our  opinion  the  indi- 

Tidoals  concerned,  and  not  the  corporation,  must  be  held  criminally 

answerable  for  what  was  done.'' 

Whatever  may  be  the  rule  in  England,  and  in  those  States  in  which 

the  conmion  law  as  to  crimes  is  recognized,  in  this  State,  under  the 

criminal  law,  a  corporation  can  not  be  prosecuted  by  information,  or 

otherwise  for  a  misfeasance. 

Judgment  is  affirmed. 


cosforation— railroad  in  hands  of  receiver— not  liable 

to  indictment  for  nuisance. 

State  v.  Vermont  Central  Bailroad  Compant. 

rSO  Vt.  108.] 

In  the  Supreme  Court  of  Vermont^  January  Term^  1858. 

Baflxooda—VxilBaaoe'—Beoeiver—Indlotnient.— While  a  railroad  is  in  the  hands 
and  management  of  a  receiver  appointed  by  the  court,  no  indictment  wlU  lie  against  it 
tor  a  nuisance  in  the  obstruction  of  a  highway  by  the  stoppage  thereon  of  the  trains 
run  upon  the  railroad. 

Ikdictmemt  for  a  nuisance  in  the  obstruction  of  a  public  highway. 

A  statement  of  facts  was  agreed  in  this  cause  to  the  effect  that  the 
freight  trains  running  over  the  Vermont  Central  Railroad  were,  on  several 
occasions,  allowed  by  the  conductors  in  charge  of  them,  to  remain  in  the 
highway  described  in  the  indictment  in  such  a  manner  as  to  constitute  a 
public  nuisance ;  but  that  said  railroad  during  all  of  this  time  was  in  the 
hands  and  under  the  control  of  receivers  appointed  by  the  court  of 

1  AngeU  A  Ames  on  Oorporations,  886,  sec  •. 
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chancery,  and  that  the  Vermont  Central  Railroad  Compai 
aathority  or  control  over  said  road,  conductors,  or  trains. 

The  County  Court  at  the  March  term,  1857,  —  Peck,  J.,  pr 
pro  forma  adjudged  the  respondent  guilty  of  the  alleged 
Exceptions  by  the  respondent. 

Levi  Underwood^  for  the  respondent. 

E.  R.  Hardy  State's  Attorney,  for  the  prosecution. 

The  opinion  of  the  court  was  delivered  by  Bennett,  J. 

This  is  an  indictment  for  a  nuisance  ip  blocking  up  a  higl 
freight  cars,  engines,  etc. ;  and  the  offense  is,  we  think,  w 
charged  in  the  indictment. 

Railroad  companies  are  undoubtedly  liable  to  an  indictmc 
structing  a  highway,  contrary  to  the  powers  granted  to  thei 
charters.  Though  it  has  sometimes  been  said  that  an  aggregs 
ation  can  not  be  indicted  for  a  misfeasance,  but  only  for  a  non< 
yet  we  apprehend  the  law  is  otherwise,  especially  if  the  offem 
does  not  essentially  consist  in  a  corrupt  intent,  which  does  m 
be  involved  as  a  necessary  element  in  the  offense  charged  in  tl 
ment. 

The  question,  however,  in  this  case  is,  do  the  facts  agre 
parties  sustain  this  indictment?  It  is  not  questioned  but  wht 
which  have  been  done  in  blocking  up  the  highway  would  sustain 
ment,  if  done  by  the  railroad  company,  or  by  men  in  their  em] 
whom  they  had  a  control ;  but  the  case  finds  that  the  railroad  s 
trains  thereon  were  in  the  hands  of  a  receiver  appointed  by  t 
equity,  and  that  the  railroad  company  had  no  right  or  power 
fere  with  such  trains  or  the  conductors,  or  men  managing  theo 
same  were  wholly  under  the  control  of  the  receivers. 

A  railroad  company  is  only  indictable  for  a  nuisance  by  ] 
an  improper  management  and  conduct  in  running  their  road, 
which  neither  their  charter  nor  the  general  railroad  law  will 
But  if  the  railroad  and  all  its  concerns  are  in  the  hands  of  a 
and  the  company  are  under  an  injunction  not  to  intermeddl 
concerns,  it  would  seem  difficult  to  maintain  the  proposition 
the  company  should  be  liable  to  an  indictment  for  the  acts  c 
ceiver,  or  of  his  agents.  To  hold  the  company  liable  in  sue 
would  be  indeed,  monstrous,  as  they  had  no  power  to  control  o 
the  acts  complained  of  as  a  nuisance.  No  man  or  corporati( 
be  made  criminally  responsible  for  acts  which  they  have  no 
prevent. 

It  has  been  assumed  by  the  attorney  for  the  government,  th 
this  prosecution  is  sustained  the  government  are  without  the 
redress.     But  will  that  conclusion  follow?    Why  may  not  the 
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be  subjected  to  an  indictment?  If  he  has  been  guilty  of  a  nuisance  it 
would  seem  difficult  for  him  to  defend  under  his  commission  from 
chancery.  He  was  not  placed  above  the  law.  But  this  is  not  a  point 
before  the  court  calling  for  a  decision.  It  is  enough  to  say  that  the 
facts  in  this  case  will  not  sustain  the  present  prosecution. 

The  decision  of  the  court  below  adjudging  the  defendants  guilty 
must  be  reversed  and  a  new  trial  granted,  and  the  cause  be  remanded 
to  the  county  court  unless  the  State's  attorney  shall  elect  to  enter  a 
noUk  prosequi,^ 


NOTES. 

i  1.  Corporation  Generally  not  Indictable  for  Crime. — The  general  role  Is 
that  a  corporation  is  not  Indictable  for  crime.'  '<  Some  dicta,"  said  Ix)rd  Denman, 
C.  J.,  in  B.  V.  Great  North  of  England  BaUway,*  ***  occur  in  old  cases  that  a  cor- 
poration can  not  be  guilty  of  treason  or  felony.  It  might  be  added  of  perjury, 
or  offenses  against  the  person;  and  nobody  has  sought  to  fix  them  with  acts  of 
InuDorality.  These  plainly  derive  their  character  from  the  corrupted  mind  of 
the  person  committing  them,  and  are  violations  of  the  social  duties  that  belong 
to  men  and  subjects.  A  corporation  which,  as  such,  has  no  such  duties  can  not 
be  guilty  in  these  cases." 

§  2.  Not  liiable  for  Nnlaanoe  in  ObBtructiner  Navisrable  Biver.  —  So  it  has 
been  held  that  a  corporation  is  not  criminally  liable  for  a  nuisance  in  obstmct- 
in^  a  navigable  river,* 

§  3. Or  Hlfirbway. — The  same  is  held  as  to  obstructing  a  highway .^ 

{  4.  Nor  for  Violation  of  Forelfirn  Bnlistment  Act.  —  And  in  England  it  has 
been  ruled  that  a  corporation  is  not  indictable  for  a  violation  of  the  Foreign 
Enllatment  act.* 

§  6.  Oorporatlon  not  a  '*  Person  "  within  Ohio  Niilsance  act.  —  In  State  v. 
Ci9^Snnati  Fertilizer  Co,,''  the  defendant,  a  corporation,  was  indicted  under  a 
statute  punishing  any  <<  person  "  who  should  commit  a  nuisance.  It  was  held 
that  it  was  not  within  the  statute.  <<  Criminal  laws,"  said  the  court,  <<  are  to 
be  construed  strictly  In  favor  of  the  accused.  In  its  primary  sense  the  word 
*  person '  means  a  natural  person  only.  I  know  of  no  criminal  statute  in  Ohio 
where  the  word  has  been  held  to  apply  to  a  corporation;  nor  do  I  know  of  any 

i  The  State's  Attorney  snbseqnently  en-  *  Com.  v.  Preiident,  etc..  Swift  Bon  Gap 

tered  ^woiUpromtmL  Turnpike  Co.,  2  Va.  Cas.  Ses  (1828) ;  SUte  r. 

•  Satton'a  Case.  IS  Mad.  667  (1701) ;  SUte  President,  etc,  Ohio  A  Mississippi  B.  Co.,  23 
V. Qifst  WoikB  MUUng,  eto.,  Co.,  SO  Me.  41 ;  Ind.  362  (1864). 

17  Am.  Dec  41  (1841).  •  King  of  the  Two  Bionies  v.  WUoox,  14 

*  2 Q.  B.  S15  (1846).  Jnr.  751  (1860). 

« State  V.  (3re&t  West  MiUing,  etc, Co.,  SO  ^  U  Ohio  St  611  (1874). 

M<. 41;  t7  Am.  Dec  41  (1841). 
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ctme  where  an  attempt  has  before  been  made  in  this  State  to  indie 
tlon.  We  have  no  common-law  crimes  in  Oliio,  and  the  whole 
machinery  of  onr  administration  of  criminal  law  seem  adapted 
prosecntion  and  punishment  of  natural  persons.  There  is  no  provj 
for  bringing  an  indicted  party  into  conrt  by  summons,  or  othen^ 
actual  arrest  of  his  person.  Under  such  a  state  of  legislation  and 
Legislature  could  not  have  intended,  in  the  use  of  the  word  <  pers 
found  in  almost  every  criminal  law  of  the  State,  to  authorize  ai 
against  a  corporation  for  this  particular  offense,  without  any  sped 
provision  as  to  the  liability  of  corporations  or  the  mode  of  proceed 
them." 

§  6.  Nor  wltbin  Indiana  Statute.  — Nor  is  a  corpor^ition  a  '*  per 
the  Indiana  statute  as  to  obstructing  highway s.> 

{  7.  Penalty  against  Officers  must  be  Pursued.  —  Where  an  ac 
ing  a  turnpike  company,  prescribes  a  penalty  against  the  Individi 
with  keeping  the  road  in  repair,  the  company  is  not  liable  to  indi( 
formation.^  In  this  case,  an  Information  (founded  on  a  previous 
of  the  grand  jury),  was  filed  against  the  defendants  by  their  cor 
for  failing  to  keep  their  road  in  repair  for  the  space  of  sixty  days ; 
against  the  form  of  the  act  of  Assembly,  etc.  The  defendants  dem 
ally  to  the  Information,  and  there  was  a  joinder  in  demurrer.  1 
the  Superior  Court  adjourned  to  this  court  the  question,  whether  s 
ation  as  this  can  be  prosecuted,  criminaliter,  as  in  the  Information 
HoLMSS,  J.,  delivered  the  opinion  of  the  court:  <<This  Is  an 
(founded  on  a  presentment  of  the  grand  jury  in  Orange  Supe 
against  the  defendants,  by  the  name  of  the  President,  Directors  a 
of  the  Swift  Run  Gap  Turnpike  Company,  for  not  keeping  their  a 
in  repair  for  the  space  of  sixty  days,  and  claiming  the  penalty  of 
lars  for  every  ten  days'  failure,  amounting  to  #120,  and  concludinj 
form  of  the  act  of  Assembly,  etc.  To  this  Information  there  1 
demurrer.  The  act  incorporating  this  company  contains  a  pr 
where  the  road  Is  out  of  repair  for  the  space  of  ten  days,  and 
thereof  shall  be  given  to  a  justice  of  the  peace,  he  shall  issue  a  ti 
mandlng  a  constable  to  summon  three  freeholders  to  view  the  def c 
the  road,  of  which  notice  shall  be  given  to  the  person  Intrusted  wi 
thereof;  and,  if  on  such  inquiry,  the  road  be  found  to  be  out  of  re; 
shall  cease  at  the  nearest  gate  until  it  be  repaired;  and  moreove 
intrusted  with  the  repair  shall  be  subject  to  a  fine  of  ^20,  to  be 
warrant  before  a  justice  of  the  peace.  The  remedy  given  here,  i 
the  corporate  body,  but  against  the  individual  whom  they  emplo; 
road  in  repair,  and  when  a  statute  creates  an  offense,  and  giv 
remedy  for  its  prosecution,  such  specific  remedy  must  be  followed, 
the  court  Is  of  opinion,  that  no  Information  will  lie  against  the  d 
the  statute  of  Incorporation,  as  set  forth  in  the  information  filed  a 
which  is  to  be  certified  to  the  Circuit  Court  of  Orange  County." 

1  state  V.  President,  etc.,  Ohio,  etc.,  R.  *  Commonwealth  v.  Presld 

Co.,  23  Ind.  862  (I860.  Rnn  Gap  Turnpike  Co.,  2  Va. 
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§  8.  Ourylncr  on  Businees  without  License.  —  A  corporation  can  not  be  con- 
ricted  of  carrying  on  a  business  without  a  license  —  the  superintendent  or 
person  conducting  its  business  must  be  prosecuted.  ^'  There  are  a  few  cases  in 
which  indictments  will  lie  against  a  corporation.  But  as  such  a  body  is  invisi- 
ble) intangible,  and  exists  only  in  contemplation  of  law,  it  is  the  natural  per- 
sons in  and  by  whom  it  lives,  moves  and  operates  that  the  law  generally  holds 
responsible  for  Its  offenses  against  the  public.**  ^ 

§  9.  Mnnloipal  Oorporstlon — Not  Indictable  for  Nuisance.  —  A  municipal 
corporation  is  not  liable  for  not  abating  a  nuisance  when  it  has  no  power  to  do* 
tbe  actd  necessary  to  its  abatement. ' 

§  10.  Railroad  in  Hands  of  Beoelver  not  Indictable. — And  while  a  corpora- 
tion is  in  the  hands  of  a  receiver  it  is  not  indictable.' 

1  EUbarry  v.  State,  Oi  Ala.  8  (1875).  *  State  v.  Termont  Central  R.  Co.,  SO  Vt. 

sPBople  V.  Corporation  of  Albany,  11      106  (18S8). 
WtMLK7(]884). 
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HUSBAND  NOT  LIABLE  FOR  WIFE'S  CBDfES. 

Penny  v.  State 

[2  Blackf .  484.] 
In  the  Supreme  Court  of  Indiana  ^  November  Term,  183 

▲  hnsbaad  im  not  rospoiudble  for  an  indictable  offenBe  oommitted  by  his 
oat  hia  presence  or  coercion. 

Error  to  Owen  Circuit  Court. 

Whitcom^by  for  the  plaintiff  in  error. 

Brown^  for  the  State. 

McKiNNET,  J.,  This  was  an  indictment  for  retailing  spirituo 
without  a  license.  Plea,  not  guilty,  and  by  consent  the  cause 
mitted  to  the  court  without  the  intervention  of  a  jury.  The  < 
was  found  guilty  and  judgment  rendered  against  him.  A  bill 
tions  taken  to  the  opinioii  of  the  court  overruling  a  motion  for  a 
furnishes  the  evidence  upon  which  the  judgment  of  the  \ 
founded. 

A  single  question  is  presented  for  our  consideration.  Can 
ment  be  sustained  on  evidence  that  the  whisky  charged  in  the  i 
to  have  been  sold  by  the  defendant  was  sold  by  his  wife,  he 
sent  from  his  house,  and  no  authority  proved  to  have  been  gi 
think  the  evidence  insufficient  to  establish  the  liability  of  the  \ 
The  presumption  of  agency  is  inadmissible.  The  wife  comi 
fenses  without  the  presence  or  coercion  of  her  husband  is  reg 
feme  sole.    She  is  alone  responsible.^ 

The  judgment  is  7 

1 1  BnM  on  Cr.  16 : 1  cutty  BL  S48,  note  SI. 
(20) 
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LIABILITY  OF  HUSBAND  FOR  WIFE'S  ACT. 

AtTORNET-GeNERAL  V.  BlDDLE. 

[2Cr.  &J.  494;  2  Tyrw.  411.] 

In  the  English  Court  of  Exchequer^  Trinity  Term,  1852. 

UftbUlty  of  Husband  for  Act  of  Wife  —Authority. — A  wife,  who  it  was  proved  had 
aathority  from  her  husband,  a  paper  maker,  to  do  certaia  acts-  In  his  trade,  pledged 
paper  which  had  no  wrapper,  label  or  stamp  on  it  contrary  to  the  revenue  law.  Held, 
that  the  husband  was  not  liable,  unless  the  pledging  was  done  by  the  authority  of  the 
husband,  and  this  was  a  question  for  the  jury. 

This  was  an  information  against  the  defendant,  a  paper  maker,  for 
selling,  sending  out,  and  delivering  paper  not  tied  up  or  labeled,  and 
for  receiving  paper  from  his  manufactory  not  enclosed  in  a  wrapper  so 
labeled,  and  with  such  impressions  of  a  departure  stamp  thereon  as  are 
required  by  the  statute.^ 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  sittings  of  the 
last  Michaelmas  term,  it  was  proved,  that  on  the  day  laid  in  the 
information,  the  defendant's  wife  went  with  her  brother-in-law  in  a  cart 
to  the  shop  of  Shering,  a  grocer  at  Halstead.  The  man  went  in,  and  in 
her  name  solicited  a  loan  of  £5  to  make  up  £50  then  due  from  her  hus- 
band for  paper  duty,  adding,  that  she  would  deposit  with  him  paper 
worth  £6,  which  was  then  in  the  cart.  Shering  came  to  the  cart,  and 
she  repeated  the  same  thing  to  him,  saying  if  the  money  was  not  forth- 
coming he  might  keep  the  paper.  The  bundle  of  paper  had  no  wrapper 
or  label,  and  no  departure  or  duty  stamp  on  it,  both  of  which  stamps 
are  on  the  label,  and  put  on  by  the  officer  charging  the  duty.  Shering 
took  the  paper,  and  gave  her  a  check  for  £5,  for  which  she  got  cash, 
and  on  the  same  day  paid  £5  for  paper  duty  then  due,  £45  having  been 
paid  before.  The  brother-in-law  was  in  the  house  with  her  when  she 
paid  the  duty.  The  money  was  not  repaid,  and  Shering  kept  the 
paper  which  was  seized  on  his  premises.  It  was  proved  that  the  de- 
fendant was  an  entered  paper  maker,  and  that  the  course  of  the  trade 
was  for  the  surveying  officer,  on  receiving  notice  from  the  paper  maker, 
to  attend  to  weigh  and  charge  the  duty,  to  take  the  stamp  denoting  the 
charge  of  duty  in  order  to  apply  it  to  part  of  the  label  fixed  on  the  top 
of  the  wrapper ;  and  that,  before  sending  out  paper  from  the  stock,  it 
was  the  duty  of  the  maker  to  tie  up  and  affix  an  impression  of  another 
Btamp,  called  a  departure  stamp,  on  that  part  of  the  label  fixed  to  the 
■ide  of  the  wrapper,  in  order  to  denote  the  time  of  its  leaving  the 

1  1  Geo.  IV.,  ch.  58,  sees.  6  and  7. 
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maker's  possession.  The  wife,  in  the  absence  of  her  husband 
times  wrote  the  notices  to  charge  and  weigh ;  but,  when  applied 
the  officers,  the  foreman  always  applied  to  his  mistress.  She  a 
paid  pftper  duty  to  the  collector  more  than  once.  After  the  seizi 
defendant  was  asked  *'  Whether  he  allowed  his  wife  to  transact  I 
for  him  in  his  absence,  such  as  giving  notices  and  the  like," 
said,  ^^  I  do.''  She  never  gave  directions  as  to  the  mode  of  c 
on  the  business,  nor  did  anything  except  giving  the  notices  to 
if  her  husband  was  absent.  When  the  defendant  was  at  he 
always  gave  the  requisite  notices,  but  was  often  absent  fron 
Eighteen  notices  to  weigh  and  charge,  signed  ^^Ann,  for  Willif 
die;"  fourteen  receipts  for  labels,  signed  by  her,  and  one  ac< 
goods  sent  out  since  the  last  survey,  signed  ^^Ann,  for  Willis 
die,"  were  produced  at  the  trial. 

Upon  this  evidence,  Follett^  for  the  defendant,  objected  t 
evidence  given  only  showed  a  limited  authority  for  the  wife 
defendant's  absence,  to  give  such  notices  to  the  excise  as  were  i 
to  keep  the  manufacture  from  being  stopped,  but  that  nothing  a 
to  show  her  acting  generally  in  the  making  of  paper,  or  sending  11 
to  have  any  general  authority  from  the  defendant  to  do  any  su 
and  that  the  payment  of  the  duty  was  no  part  of  the  business,  bi 
sequence  of  it,  and  not  within  the  scope  of  her  authority.  T 
Chief  Bai'on  was  of  this  opinion,  and  the  defendant  had  a  verd 

In  Hilary  Term  a  rule  nisi  for  a  new  trial  was  obtained, 
which — 

Folleit  showed  cause.  —  The  mere  relation  of  husband  and 
not  suffice  to  charge  him  with  her  acts,  without  showing  that  sh< 
agent  intrusted  with  the  management  of  his  business.    The  onr 
ity  proved  was  of  a  limited  kind ;  and,  had  it  been  to  act  ges 
the  business,  the  defendant  could  not  be  presumed  to  have  sa 
a  direct  breach  of  the  excise  laws.    This  is  not  strictly  a 
charge,  though  in  the  nature  of  it ;  and  Attomey-Oeneral  v. 
does  not  carry  constructive  criminality  so  far  as  is  here  contei 
The  illegal  act  here  charged  might  have  been  done  by  the  wife 
her  misapplication  of  money  intrusted  to  her  to  pay  the  duty, 
not  necessarily  benefit  the  defendant.    The  acts  which  she  wa 
to  have  done  were  in  the  legal  exercise  of  her  husband's  trad< 
were  qualified,  not  general,  and  she  had  no  general  authority 
rendered  the  defendant  liable  for  the  acts  of  his  servant  in  the  a 
will  be  relied  upon.     In  the  former  cases,  when  the  master 
made  answerable  for  the  act  of  his  servant,  it  has  been  proved 

ilCr.  &J.220. 
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1 

serrant  acted  in  the  course  of  the  manufacture,  from  which  the  mas- 
ter's authority  might  be  inferred. 

The  Attorney-Oeneral^  Clarke^  and  Sir  George  Qrey^  contra*  — 
Momey-GeneraZ  v.  Siddon  is  in  point.  The  master,  in  that  case,  knew 
nothing  of  the  act  of  the  servant ;  yet,  as  with  his  master's  authority, 
he  was  engaged  in  an  illegal  trade,  the  master  was  held  responsible  for 
acts  done  in  the  prosecution  of  that  illegal  traffic.  The  wife  is  a  mere 
agent.  This  is  not  a  criminal  proceeding ;  but  cases  purely  criminal 
hare  gone  further  than  here  contended  for.  In  Bex  v.  Outch^^  the  pro- 
prietor of  a  newspaper,  though  residing  at  a  distance,  and  not  proved  to 
take  any  part  in  its  management,  or  to  know  of  the  libelous  publica- 
tion, was  held  criminally  responsible  for  the  act  of  the  managing  part- 
ner, who  conducted  the  paper  for  him.  Such  is  also  the  principle  of 
Rex  V.  Almon^^  and  Bex  v.  Dixon.^  The  evidence  was  fairly  calculated 
to  raise  the  inference  that  the  wife  had  a  general  authority  from  the 
defendant  to  conduct  his  business  in  all  respects  in  his  absence,  and  the 
question  should  have  been  left  to  the  jury.  The  circumstance  of  the 
wife  being  also  liable  does  not  affect  the  admissibility  of  the  ef  idence. 

Cur.  Adv.  VuLU 

LoBD  Ltndhurst,  C.  B.  The  ground  of  the  motion  for  a  new  trial 
was  the  rejection  of  evidence  which,  it  was  contended,  ought  to  have 
been  received.  The  facts  of  the  case  were  these :  The  defendant  was  a 
paper  manufacturer,  who  employed  a  foreman  to  superintend  the  manu~ 
factore  of  the  paper.  During  the  absence  of  the  defendant  his  wife 
acted  for  him  in  one  department  of  the  business.  It  appeared  upon  the 
evidence  that  in  cases  where  notices  were  necessary  for  the  excise  officer, 
these  notices,  during  the  absence  of  the  husband,  were  very  frequently 
given  by  the  wife.  It  does  not  appear  that  she  interfered  in  the  manu- 
facture of  the  paper,  but,  during  the  absence  of  the  husband,  she  was 
exdnsively  employed  in  that  part  of  the  business  referred  to ;  and  so 
mnch  60,  that  the  foreman  used  to  appeal  to  her  to  know  what  notices 
should  be  given.  It  appeared  also,  that,  on  one  occasion,  she  was  em- 
ployed by  the  defendant  to  pay  duty  in  arrears ;  and  on  another,  that 
she  pledged  some  paper  from  her  husband's  manufactory  to  raise  money 
to  pay  the  duties. 

These  were  the  general  facts  of  the  case,  and  under  tblese  circum- 
stances it  was  proposed  by  the  Attorney-General  to  give  certain  acts  of 
the  wife  in  evidence,  in  order  to  fix  the  husband  with  the  improper  re- 
moval of  paper.     It  was  stated  that,  some  duties  being  in  arrear,  the 

1  Ifoo.  ft  M.  437.  *  S  M.  &  S.  11, 4  Camp.  IS  S.  O. 

**Bttrr,«88. 
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wife  had  called  at  the  house  or  shop  of  a  neighbor,  with  a  quan 
paper  which  had  been  illegally  removed  from  the  manufactory,  an 
she  was  desirous  of  borrowing  money  upon  the  deposit  of  it.    The 
was  lent,  and  the  paper  accordingly  deposited,  and  it  was  stated 
Attorney-General  that  he  should  prove  that  on  the  same  day  the 
then  due  were  paid  by  the  wife.    That  evidence  was  rejected 
being  evidence  proper  to  charge  the  husband  with  the  act  of  the 
but  we  are  of  opinion  that  it  was  improperly  rejected,  and  that  it 
to  have  been  left  to  go  to  the  jury  to  decide  whether  or  not  the 
the  wife,  under  the  circumstances  stated,  was  done  by  the  autho 
her  husband,  the  defendant.     Therefore  there  ought  to  be  a  ncv 

Rule  dbsa 


RECEIVING  STOLEN  GOODS— NON-LIABILITY  OF  HUSBANI 

R.  V.  Deing. 

[7  Cox,  383.] 

In  the  English  Court  of  Criminal  Appeal^  November,  1857 

A  husband  and  wife  were  jointly  indicted  for  receiving  stolen  goods.  The  jury  fov 
guilty  of  stealing,  that  the  wife  recciyed  Ihem  without  the  control  or  knowlcdg 
apart  from  her  husband,  but  that  he  afterwards  adopted  her  receipt.  Heldt 
conviction  of  the  husband  could  not  be  sustained. 

At  the  last  Nottinghamshire  quarter  sessions  held  at  Newark,  \ 
Dring  and  Mary  Ann,  his  wife,  were  jointly  indicted  for  feloi 
stealing  on  the  22d  of  February  last,  at  South  Collingham,  ten  pc 
potatoes  of  the  value  of  7s.,  and  two  sack  bags  of  the  value  of  Ss 
goods  of  Richard  Wallhead.  A  second  count  in  the  indictment  c 
the  prisoners  jointly  with  receiving  said  potatoes  and  such  bag 
well  knowing  the  same  to  have  been  feloniously  stolen.  The 
pleaded  not  guilty.  The  jury  found  both  the  prisoners  guilt^'' 
second  count,  and  that  Mary  Ann  Dring  received  the  potatoes  ai 
without  the  control  or  knowledge  of,  and  apart  from,  her  husbanc 
iam  Dring,  and  that  William  Dring  afterwards  adopted  his 
receipt.  The  prisoners'  counsel  contended  that  this  verdict  au 
in  law  to  an  acquittal  of  both  prisoners.  The  court  thought  otl 
and  discharged  the  prisoners  on  recognizance  to  appear  at  the  n 
sions  to  receive  judgment,  and  reserved  a  case  for  the  opinion 
Court  of  Criminal  Appeal  whether,  under  the  circumstances,  the 
as  against  either  or  both  of  the  prisoners  was  wrong. 
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BeU,  for  the  prisoners.  The  finding  negatives  a  joint  receipt ;  and 
section  14  of  14  and  15  yictoria,^  does  not  apply  to  successive  re- 
ceipts of  the  same  entire  property.  Even  if  it  did,  there  is  no  finding 
in  tins  case,  that  the  husband  did  separately  receive  the  whole  or  any 
part  of  the  stolen  property.  What  is  meant  by  **  adopting  "  is  doubt- 
ful ;  but  it  can  not  make  the  husband  a  joint  receiver  with  his  wife,  who 
is  found  to  have  received  without  his  knowledge.  The  conviction  of  the 
wife  can  not  be  questioned. 
No  counsel  appearing  for  the  crown. 

CocKBURx^  C.  J.  Even  if  the  recent  statute  applies  to  a  case,  where, 
npon  a  joint  charge  of  receiving,  the  evidence  proves  two  distinct  suc- 
cessive acts  of  receiving  the  whole  property  stolen,  we  think  that  the 
facts  stated  in  this  case,  would  not  warrant  a  conviction.  If  we  were 
to  intend  by  the  term  *'  adopted,"  that  he  took  an  active  part  in  her 
receipt,  that  might  make  him  a  receiver,  but  it  may  mean  that  he  merely 
acquiesced  in  what  his  wife  had  done,  without  taking  an  active  part  so 
as  to  make  him  originally  a  receiver.  And  it  is  not  necessary  to  give  to 
the  word  the  more  rigid  construction.  So  far,  therefore,  as  he  is  con- 
cerned, we  are  of  opinion  that  his  conviction  must  be  quashed^ 

Conviction  quashed. 


HUSBAND  AND  WIFE— ACCESSORY  AFTER  THE  FACT— HARBORING 

HUSBAND. 

R.  V.  Good. 

[1C.&K.186.] 

Before  Mr.  Baron  Alderson  and  Mr.  Justice  Coltman  (London),  1842. 

A  wl£»  can  not  be  foimd  guilty  of  ooinfbrtinff ,  harboring  and  assisting  her  hnsband 
who  has  committed  a  murder.  And  so  as  to  one  who  believes  herself  to  be  his  wife 
but  is  not  so  legally,  aemble. 

The  prisoner,  Mary  Good,  was  arraigned  on  an  indictment  which 
charged  one  Daniel  Good  with  the  willful  murder  of  Jane  Jones,  other- 
wise Jane  Good,  and  charged  the  prisoner  with  comforting,  harboring, 
and  assisting  the  said  Daniel  Good,  knowing  that  he  bad  committed  the 
aaid  murder.  * 

Sir  T,  Pollack^  Attorney-General,  in  opening  the  case,  said:  I  under- 
'^Mjd  that  the  defense  is,  that  the  prisoner  was  married  to  Daniel  Good, 

1  eh.  100.  s  Daniel  Good  had  been  tried  and  fonnd 

guilty  of  the  morder  on  the  day  before. 
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and  the  law  says,  that  in  all  cases,  except  treason,  it  is  no  offense  i 

wife  to  comfort  and  assist  her  husband.    The  Counsel  for  the  prisoner 

communicated  to  me  the  circumstances  relating  to  the  marriage,  ai 

think  it  is  very  probable  that  some  marriage  did  take  place  in  the  k 

dom  of  Ireland,  at  a  place  where  the  registers  were  very  imperfe 

kept.    There  is  no  doubt  that  Daniel  Good  and  the  prisoner  for  n 

years  considered  each  other  as  man  and  wife;  and,  under  these  circ 

stances  though  it  might  be  difficult  for  the  prisoner  to  prove  a  i 

riage  in  fact,  I  do  not  intend  to  ofier  any  evidence  on  the  part  o: 

prosecution. 

Aldebson,  B.,  to  the  jury.     No  evidence  being  offered  in  this  < 

it  is  your  duty  to  acquit  the  prisoner.     Persons  charged  with  sue 

offense,  ought  to  know  that  it  is  a  very  serious  offense  to  afforc 

assistance  to  a  criminal,  so  as  to  obstruct  the  cause  of  public  jui 

But  a  wife  is  in  a  peculiar  situation ;  she  can  not  be  found  guilty  of 

forting  and  assisting  her  husband.    And  if  the  prisoner  in  this 

went  through  the  ceremony  of  marriage,  and  it  should  have  turne 

that  there  were  some  irregularity  in  the  marriage,  nevertheless,  if 

peared  that  she  acted  under  the  supposition  that  she  was  the  w 

Daniel  Good,  and  according  to  the  duty  which  she  considered 

cast  upon  her,  the  court  would  have  felt  it  right  to  have  inflicted  i 

slight  punishment  upon  her.     I  think,   therefore,  that  the  Att( 

Greneral  has  only  acted  consistently  with  the  duties  of  his  high  of 

taking  the  course  which  he  has  taken,  and  which  the  court  entire 

proves. 

Verdict  —  not  gu 


HUSBAND  AND  WIFE  —  ASS AULT  —  CORPORAL  CORRECTION 
,  WIFE. 

State  t;.  Rhodes. 

[PhiU.  L.  463.] 
In  the  Supreme  Court  of  North  Carolina^  1868, 

1.  The  law  wiU  not  punish  the  husband  for  the  moderate  correction  of  his  vr 

2.  A  husband  was  Indloted  for  assault  on  his  wife.   The  jury  found  that  he  hi 

her  *'  three  licks  with  a  switch  about  the  size  of  his  Unger  "  and  the  Jud^re  ralec 
was  a  verdict  of  not  guilty,  and  dismissed  the  case.   J76^<f,  correct. 

Assault  and  battery  tried  before  LrrxLE,  J.,  at  fall  term,  1867 
Superior  Court  of  Wilkes. 
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The  defendant  was  indicted  for  an  assault  and  battery  upon  his  wife, 
Elizabeth  Rhodes.  Upon  the  evidence  submitted  to  them  the  jury  re- 
tamed  the  following  special  verdict :  — 

"  We  find  that  the  defendant  struck  Elizabeth  Rhodes,  his  wife,  three 
licks,  with  a  switch  about  the  size  of  his  fingers  (but  not  as  large  as  a 
man's  thumb),  without  any  provocation  except  some  words  uttered  by 
her  and  not  recollected  by  the  witness." 

His  Honor  was  of  opinion  that  the  defendant  had  a  right  to  whip  his 
wife  with  a  switch  no  larger  than  his  thumb,  and  that  upon  the  facts 
found  in  the  special  verdict  he  was  not  guilty  in  law.  Judgment  in 
favor  of  the  defendant  was  accordingly  entered  and  the  State  appealed. 

Attorney- Oeneral  for  the  State. 

No  counsel  for  the  defendant. 

Reade,  J.  The  violence  complained  of  would  without  question  have 
constituted  a  battery,  if  the  subject  of  it  had  not  been  the  defendant's 
wife.    The  question  is  how  far  that  affects  the  law. 

The  courts  have  been  loth  to  take  cognizance  of  trivial  complaints 
arising  out  of  the  domestic  relations,  such  as  master  and  apprentices 
teacher  and  pupil,  parent  and  child,  husband  and  wife.  Not  because 
these  relations  are  not  subject  to  the  law,  but  because  the  evil  of  pub- 
licity would  be  greater  than  the  evil  involved  in  the  trifles  complained 
of,  and  because  they  ought  to  be  left  to  family  government.  On  the 
dvil  side  of  this  court,  under  our  divorce  laws,  such  cases  have  been 
unavoidable  and  not  infrequent.  On  the  criminal  side  there  are  but 
two  cases  reported.  In  one,  the  question  was  whether  the  wife  was  a 
competent  witness  to  prove  a  battery  by  the  husband  upon  her,  which 
inflicted  no  great  or  permanent  injury.  It  was  decided  that  she  was 
not.  In  discussing  the  subject,  the  court  said  that  the  abstract 
qnestioq  of  the  husband's  right  to  whip  his  wife  did  not  arise.  ^ 
The  other  case  was  one  of  a  slight  battery  by  the  husband  upon  the  wife 
after  gross  provocation.  He  was  held  not  to  be  punishable.  In  that 
case,  the  court  said  that  unless  some  permanent  injury  be  inflicted,  or 
there  be  an  excess  of  violence,  or  such  a  degree  of  cruelty  as  shows  it 
to  be  inflicted  to  gratify  his  own  bad  passions,  the  law  will  not  invade 
the  domestic  ground,  or  go  behind  the  curtain.^  Neither  of  these  case, 
is  like  the  one  before  us.  The  flrst  case  turned  upon  the  competency  of 
the  wife  as  a  witness,  and  in  the  second  there  was  a  slight  battery  upon 
a  strong  provocation. 

In  this  case  no  provocation  worth  the  name  was  proved.  The  fact 
found  was  that  it  was  "without  any  provocation  except  some  words 
which  were  not  recollected  by  the  witness."     The  words  must  have  been 

1  Sute  V.  Hnasey,  Busb.  128.  >  State  v.  Black,  1  Winst.  266. 
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of  the  slightest  import  to  have  made  no  impression  on  the  memory. 
must,  therefore,  consider  the  violence  as  unprovoked.    The  questi( 
therefore  plainly  presented,  whether  the  court  will  allow  a  convictic 
the  husband  for  moderate  correction  of  the  wife  without  proyocatio 

Our  divorce  laws  do  not  compel  a  separation  of  husband  and  i 
unless  the  conduct  of  the  husband  be  so  cruel  as  to  render  the  vi 
condition  intolerable,  or  her  life  burdensome.  What  sort  of  coc 
on  the  part  of  the  husband,  would  be  allowed  to  have  that  effect 
been  repeatedly  considered.  And  it  has  not  been  found  easy  ti 
down  any  iron  rule  upon  the  subject.  In  some  cases  it  has  been 
that  actual  and  repeated  violence  to  the  person,  was  nqt  sufficient, 
others  that  insults,  indignities  and  neglect  without  any  actual  viol 
were  quite  sufficient.  So  much  does  each  case  depend  upon  its  pe< 
surroundings. 

We  have  sought  the  aid  of  the  experience  and  wisdom  of  other  t 
and  of  other  countries. 

Blackstone  says,  ^'  that  the  husband,  by  the  old  law,  might  gii 
wife  moderate  correction,  for  as  he  was  to  answer  for  her  misbeh: 
he  ought  to  have  the  power  to  control  her ;  but  in  the  polite  rei 
Charles  11.,  this  power  of  correction  began  to  be  doubted."  ^ 

Wharton  says,  '^that  by  the  ancient  common  law  the  husbanc 
sessed  the  power  to  chastise  his  wife ;  but  that  the  tendency  of  cr: 
courts  in  the  present  day,  is  to  regard  th^  marital  relation  as  no  d< 
to  a  battery.2 

Chancellor  Walworth  says  of  such  correction,  that  it  is  not  a 
ized  by  the  laws  of  any  civilized  country;  not  indeed  meaninj 
England  is  not  civilized,  but  referring  to  the  anomalous  relics  o 
barism  which  cleave  to  her  jurisprudence.*  The  old  law  of  mo 
correction  has  been  questioned  even  in  England,  and  has  been  r 
ated  in  Ireland  and  Scotland.  The  old  rule  has  been  approved  1 
sissippi,  but  it  has  met  with  but  little  favor  elsewhere  in  the  ' 
States.'*  In  looking  into  the  discussions  of  other  States  we  find  ] 
tie  uniformity. 

From  what  has  been  said  it  will  be  seen  how  much  the  subjec 
sea.  And  probably,  it  will  ever  be  so ;  for  it  will  always  be  infli 
by  the  habits,  manners  and  conditions  of  every  community.  Y 
necessaiy  that  we  should  lay  down  something  as  precise  and  pr 
as  the  nature  of  the  subject  will  admit  of  for  the  guidance  of  our 

Our  conclusion  is  that  family  government  is  recognized  by- 
being  as  complete  in  itself  as  the  State  government  is  in  itself,  t 
subordinate  to  it ;  and  that  we  will  not  interfere  with,  or   atte 

1  1  Black.  444.  "  Bisb.  M.  A  D.  446  n. 

«  Cr.  L.,  sees.  1259, 1260.  ♦  Ibid,  486. 
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control  it,  in  favor  of  either  husband  or  wife,  unless  in  cases  where 
permaneDt  or  malicious  injury  is  inflicted  or  threatened,  or  the  con- 
dition of  the  party  is  intolerable.  For  however  great  are  the  evils  of 
ill  temper,  quarrels  and  evil  personal  conflicts  inflicting  only  temporary 
pain,  they  are  not  comparable  with  the  evils  which  result  from  raising 
the  curtain,  and  exposing  to  public  curiosity  and  criticism,  the  nursery 
and  the  bed-chamber.  Every  household  has  and  must  have  a  govern- 
ment of  its  own,  modeled  to  suit  the  temper,  disposition  and  condition 
of  its  inmates.  From  ebullitions  of  passion,  impulsive  violence,  and 
temporary  pain,  affection  will  soon  forget  and  forgive ;  and  each  mem- 
ber will  find  excuse  for  the  other  in  his  own  f railities.  But  when  trifles 
are  taken  hold  of  by  the  public,  and  the  parties  are  exposed  and  dis- 
graced, and  each  endeavors  to  justify  himself  or  herself  by  criminating 
the  other,  that  which  ought  to  be  forgotten  in  a  day  will  be  remembered 
for  life. 

Itisui^edin  this  case,  that  as  there  was  no  provocation;  the  vio-' 
lencd  was,  of  course,  excessive  and  malicious ;  that  every  one  in  what- 
erer  relation  of  life,  should  be  able  to  purchase  immunity  from  pain,  by 
obedience  to  authority  and  faithfulness  in  duty,  ^nd  it  is  insisted,  that 
in  the  State  v.  Pendegrass,^  which  was  the  case  of  a  school-mistress 
dipping  a  child,  that  doctrine  is  laid  down.  It  is  true  that  it  is  there 
sud,  that  the  master  may  be  punishable  even  when  he  does  not  transcend 
the  powers  granted ;  i.e.,  when  he  does  not  inflict  permanent  injury,  if 
he  grossly  abuse  his  powers  and  use  them  as  a  cover  for  his  malice.  So 
^t  every  one  would  say  at  once  there  was  no  cause  for  it,  and  it  was 
purely  malicious  and  cruel.  If  this  be  not  the  rule,  then  every  vio- 
lence which  would  amount  to  an  assault  upon  a  stranger,  would  have  to 
be  investigated  to  see  whether  there  was  any  provocation.  And  that 
would  contravene  what  we  have^  said,  that  we  will  permit  no  case  of 
trifling  importance.  If  in  every  such  case  we  are  to  hunt  for  the  prov- 
ocation, how  will  the  proof  be  supplied?  Take  the  case  before  us. 
The  witness  said  there  was  no  provocation  except  some  slight  words. 
But  then  who  can  tell  what  significance  the  trifling  words  may  have  to 
the  husband?  Who  can  tell  what  had  happened  an  hour  before,  or 
every  hour  for  a  week?  To  him  they  may  have  been  sharper  than  a 
sword.  And  so  in  every  case,  it  might  be  impossible  for  the  court  to 
appreciate  what  might  be  offered  as  an  excuse,  or  no  excuse  might  ap- 
pear at  all,  when  a  complete  justification  exists.  Or  suppose  the  provo- 
cation could  in  every  case  be  known,  and  the  court  should  undertake  to 
weigh  the  provocation  in  every  trifling  brawl,  what  would  be  the  stand- 
ard?   Suppose  a  case  coming  up  to  us  from  a  hovel,  where  neither 

1  2  D.  A  B.  865. 
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delicacy  of  sentiment  nor  refinement  of  manners  ia  appreciatx 
known.  The  parties  themselves  would  be  amazed,'  if  they  were 
held  responsible  for  rudeness  or  trifling  violence.  What  do  the] 
for  insults  and  indignities  ?  In  such  cases  what  end  would  he  gain 
investigation  or  punishment?  Take  a  case  from  the  middle  cl 
where  modesty  and  purity  have  their  abode,  but  nevertheless  ha\ 
immunity  from  the  frailties  of  nature,  and  are  sometimes  mo\ 
the  mysteries  of  passion.  What  can  be  more  harassing  to  the 
injurious  to  society  than  to  draw  a  crowd  around  their  secli 
Or  take  a  case  from  the  higher  ranks,  where  education  and  c 
have  so  refined  nature,  that  a  l6ok  cuts  like  a  knife,  and  a 
strikes  like  a  hammer;  where  the  most  delicate  attention 
pleasure,  and  the  slightest  neglect  pain ;  where  indignity  is  di 
and  exposure  is  ruin.  Bring  all  these  cases  into  court  side  b; 
with  the  same  offense  charged  and  the  same  proof  made ;  anc 
conceivable  charge  of  the  court  to  the  jury  would  be  alike  appr* 
to  all  the  cases,  except  that  all  have  domestic  governments  whie 
have  formed  for  themselves,  suited  to  their  own  peculiar  cone 
and  that  these  governments  are  supreme,  and  from  them  ther 
appeal  except  in  cases  of  great  importance  requiring  the  strong 
the.  law,  and  that  to  these  governments  they  must  submit  then 
It  will  be  observed  that  the  ground  upon  which  we  have  put  1 
cision,  is  not,  that  the  husband  has  the  right  to  whip  his  wife  n 
little ;  but  that  we  will  not  interfere  with  family  governments  in 
cases.  We  will  no  more  interfere  where  the  husband  whips  11 
than  where  the  wife  whips  the  husband ;  and  yet  we  would  ha 
supposed  to  hold,  that  a  wife  has  a  right  to  whip  her  husban 
will  not  inflict  upon  society  the  greater  evil  of  raising  the  cu 
domestic  privacy,  to  punish  the  lesser  evil  of  trifling  violence 
boys  under  fourteen  years  of  age,  fight  upon  the  play-ground, 
the  courts  will  take  no  notice  of  it,  not  for  the  reason  that  boys  1 
right  to  fight,  but  because  the  interests  of  society  require  tl 
should  be  left  to  the  more  appropriate  discipline  of  the  school-n 
of  home.  It  is  not  true  that  boys  have  a  right  to  fight ;  nor  i 
that  a  husband  has  a  right  to  whip  his  wife.  And  if  he  had , 
easily  seen  how  the  thumb  is  the  standard  of  size  for  the  ing 
which  he  may  use,  as  some  of  the  old  authorities  have  said  ;  ai 
ferenee  to  which  was  his  honor's  charge.  A  light  blow,  or  mj 
blows,  with  a  stick  larger  than  tl\e  thumb  might  produce  no  inji 
a  switch  half  the  size  might  be  so  used  as  to  produce  death.  Tl 
ard  is  the  effect  produced,  and  not  the  manner  of  producing  i 
instrument  ^sed. 
Because  our  opinion  is  not  in  unison  with  the  decisions  of 
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the  sister  States,  or  with  the  philosophy  of  some  very  respectable  law 
writers,  and  could  not  be  in  unison  with  all  because  of  their  contrariety, 
a  decent  respect  for  the  opinion  of  others  has  induced  us  to  be  very  full 
in  stating  the  reasons  for  our  conclusion.     There  is  no  error. 
Let  this  be  certified,  etc.  *  ^ 

Per  Curiam.  No  error. 


RECEIVING  STOLEN  PROPERTY  —  COERCION  OF  WIFE  —  SCREENING 

HUSBAND. 

R.  t;.  McClarens. 

[3  Cox,  426.] 

Before  Mr.  Justice  CJoltman,  London^  May^  1848. 

BtfoeiTtnar  Stolen  Property— Wife  Sareenlnff  Hueband.— A  wife  was  Indicted  for 
receiving  stolen  property.  She  was  not  present  when  her  husband  received  it,  bat 
•he  subsequently  deidt  with  and  ultimately  destroyed  it.  The  jury  found  that  she  did 
this  to  screen  her  husband,  and  she  was  acquitted. 

The  prisoners,  McClarens  and  Middleton,  were  indicted  for  stealing 
certain  sugar,  and  John  Draddy,  and  Ann  Draddy,  his  wife,  were 
indicted  for  receiving  the  same,  knowing  it  to  have  been  stolen. 

The  evidence  against  the  husband  was,  that  he  received  the  sugar 
in  the  first  instance,  his  wife  not  being  present;  but  a  witness  was 
called,  who,  on  going  to  the  house  to  search  for  the  stolen  property, 
found  some  remains  of  the  sugar  in  a  sink  in  the  kitchen,  and  on  ques- 
tioDing  the  wife,  she  stated  that  she  and  her  daughter  had  washed  all 
the  sugar  away ;  that  they  had  burnt  the  bags  in  which  it  was  contained 
and  that  she  thought  it  a  hard  case  that  she  and  her  husband  should  be 
atalos3of£4or  £5. 

Pame^  for  the  prisoner,  Ann  Draddy,  submitted  that  there  was  no 
case  aguDst  her ;  that  she  was  not  present  at  the  time  the  property  was 
received,  and  that  in  any  thing  she  afterwards  did  she  might  be  well 
taken  to  have  acted  under  the  coercion  of  her  husband.  Her  conduct 
▼as  much  more  indicative  of  an  attempt  to  screen  her  husband,  than  of 
any  felonious  knowledge  of  the  property  being  stolen.     He  quoted 

CoL-niAN,  J.  (in  summing  up).  If  the  husband  received  the  prop- 
erty, knowing  it  to  be  stolen,  and  the  wife  received  it  from  him  with  the 
^e  knowledge,  and  with  the  purpose  of  aiding  and  assisting  him  in  the 

1  1  Moody,  148. 
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object  which  he  had  in  view  in  receiving  it,  by  turning  it  to  pecui 
profit  or  other  like  manner,  although  prima  facie ^  she  might  be  supp 
to  be  acting  under  the  coercion  of  her  husband  that  is  rebutted  b] 
active  part  she  took  in  the  matter,  with  the  intent  above~mcntio 
But  if  tlie  part  she  took  was  merely  for  the  purpose  of  concealing 
husband's  guilt,  and  of  screening  him  from  the  consequences,  H 
think  she  ought  to  be  acquitted.  A  wife  can  not  be  convicted  of 
boring  her  husband  when  he  has  committed  a  felony;  and  the  i 
circumstances  of  her  attempting  to  conceal  what  may  lead  to  his  d 
tion  appears  to  come  within  the  same  principle. 

The  prisoner^  Ann  Draddy^  uxw  acquUte 


STOLEN  GOODS  PRESUMED  IN  HUSBAND'S  POSSESSION— WIFE 

GUILTY. 

B.  V.  Banes. 

[1  Cox,  238.] 

Before  Mr.  Justice  Eble  (^Devizes)^  August^  1845, 

Stolen  Oooda  found  in  the  House  of  a  married  man  can  not  be  considered  as  \ 
possesBion  of  the  wife,  and  she  can  not  be  convicted  of  their  larceny,  —  if  othc 
she  is  not  implicated. 

The  prisoner,  Hannah  Banks,  was  indicted  for  a.  larceny.     No 
dence  was  given  to  show  how  the  goods  had  been  taken,  but  they 
found  in  the  house  of  the  prisoner's  husband,  he  being  a  blind  i 
When  they  were  discovered,  the  prisoner  said  she  had  purchased  1 
a  long  time  before. 

Slade,  for  the  prisoner,  contended  that  there  was  no  evidence  t 
to  the  jury  against  the  prisoner.  The  goods  were  found  in  the  h 
of  the  prisoner's  husband,  who  was  liv^g  there,  and  in  whose  po 
sion,  therefore,  they  must  be  considered  to  have  been  and  not  ii 
possession  of  the  prisoner.  He  cited  B,  v.  Archer,^  and  a  passage  : 
Dalton,^  where  it  is  thus  laid  down:  **  Where  stolen  goods  are  recc 
by  a  married  woman  in  the  absence  of  her  husband,  and  are  concc 
in  his  house  without  his  knowledge,  she  aJone  may  be  indicted 
punished  for  the  offense;  but  if  the  husband's  innocence  be 
satisfactorily  proved,  the  law  will,  in  most  cases,  impute  the  recei 
to  him." 

1  1  Moody,  148.  >  ch.  167,  p.  868. 
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Eklb,  J.  I  quite  agree  with  that,  and  if  the  prisoner  had  said  noth- 
ing, and  the  goods  had  simply  been  found  in  the  liouse  of  the  husband, 
I  should  think  there  was  no  evidence  to  go  to  the  jury.  But  as  she  said 
she  bought  the  goods,  I  think  it  must  be  left  to,  the  jury  to  decide 
whether  the  goods  were  in  her  possession  or  in  the  possession  of  her 
husband. 

The  learned  Judge  then  left  this  question  to  the  jury,  telling  them 
that  if  they  were  of  opinion  that  the  goods  were  in  the  possession  of  the 
wife,  and  without  the  consent  and  control  of  the  husband,  they  must 
find  her  guilty ;  but  if  they  had  any  doubt  of  this  they  must  acquit 
her. 


WIFE— NOT  LIABLE  FOR  LARCENY  COMMITTED  IN  BUILDING  OWNED 

BY  HUSBAND. 

*  Commonwealth  v.  Hartnett. 

[S  Gray,  450.] 

In  the  Supreme  Judicial   Court  of  Massachusetts^  March  Term^ 

1855. 


A  wlib  SteoUxiff  in  a  Buildliiff  owned  by  her  husband  is  not  Uable  to  punishment  for 
ttie  statutory  offense  of  larceny  "  in  any  building.' 


ft 


The  prisoner,  Mary  Hartnett  was  indicted  under  statute  of  185 1,^  for 
Iflrceny  in  a  building  of  Timothy  Hartnett.  At  the  trial  at  the  munici- 
pal court,  it  appeared  that  said  Timothy  was  the  husband  of  the  defend- 
ant; and  the  defendant  contended  that  she  could  therefore  be  convicted 
of  Bimple  larceny  only.  But  Hoar,  J.,  ruled  that  the  evidence  was 
safficient  to  sustain  the  charge  of  larceny  in  a  building.  And  to  this 
ruling  the  defendant,  being  found  guilty,  alleged  exceptions. 

/.  A.  Andrew  for  the  defendant. 

/.  H,  Clifford^  Attomey-Greneral,  for  the  Commonwealth. 

Mftcalf,  J.  The  defendant  is  convicted  of  larceny  in  a  building 
owned  by  her  husband ;  and  as  the  indictment  does  not  aver  that  it  was 
committed  in  the  night  time  it  must  be  taken  to  have  been  committed 
in  the  day  time.^  The  question  is  whether  the  defendant  is  liable  to 
the  punishment  prescribed  by  statute  1851,^  for  larceny  '^  in  any  build- 
ing,'' or  only  to  the  pumshment  elsewhere  prescribed  for  simple  larceny. 

ieh.U«,seo.4.  »  ch.  166,  seo.  4. 

I  Statute  18tt,  eh.  I.,  see.  S. 

1 DSFKNCBS.  8 
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Larceny  in  the  day  time,  in  a  dwelling-house  and  in  certain 
buildings,  not  broken  into,  was  first  subjected,  in  Massachuse 
greater  punishment  than  if  not  committed  therein,  by  statute 
to  wit,  solitary  imprisonment  of  the  offender,  in  the  State  prise 
exceeding  six  months,  and  confinement  there  afterwards  to  hard 
not  exceeding  five  years.  By  statute  1830,^  courts  were  author] 
sentence  such  offender  to  confinement  in  the  county  jail,  not  exc 
five  years,  or  to  the  payment  of  a  fine  according  to  the  nature  a 
gravation  of  the  offense.  By  the  Revised  Statutes  ^it  wa 
enacted :  *'  Every  person  who  shall  steal,  in  the  daytime,  in  any 
ing-house,  office,  ^or  bank,  shop  or  warehouse,  ship  or  vessel,  s 
punished  by  imprisonment  in  the  State  prison,  not  more  than  five 
or  by  fine  not  exceeding  three  hundred  dollars,  and  imprisonmer 
county  jail,  not  more  than  two  years. ' '  By  statute  185 1  ,^  *  *  Ev< 
son  who  shall  commit  the  offense  of  larceny,  by  stealing  in  an] 
ing,  shall  be  punished  by  imprisonment  in  the  State  prison  n 
than  five  years,  or  by  a  fine  not  exceeding  five  hundred  dollars 
prisonment  in  the  house  of  correction  or  county  jail,  not  ex 
three  years." 

For  simple  larceny,  that  is  for  theft  not  aggravated  by  being  i 
person,  nor  by  being  committed  in  a  dwelling-house,  or  other  t 
ship,  or  vessel,  a  lighter  punishment  is  prescribed  by  the  Revis 
utes.^  And  we  are  of  opinion  that  the  defendant  is  liable  onli 
lighter  punishment. 

We  do  not  suppose  that  any  English  statutes  for  the  punish 
larceny  were  ever  held  to  be  in  force  in  Massachusetts.^     Yet 
visions  of  some  of  them,  and  the  provisions  of  acts  of  Parliai 
the  punishment  of  other  offenses,  have  been  enacted  by  our  Leg 
in  every  stage  of  our  history.    And  in  such  cases  (as  well  as  in  cas 
English  statutes  respecting  civil  concerns  have  been  enacted  '. 
has  always  been  held  that  the  construction  previously  given  to 
terms,  by  the  English  courts,  is  the  construction  to  be  given  to 
our  courts.     It  is  a  common  learning,  that  the  adjudged  con 
of  the  terms  of  a  statute  is  enacted,  as  well  as  the  terms  th< 
when  an  act  which  has  been  passed  by  the  Legislature  of  one 
country,  is  afterwards  passed  by  the  Legislature  of  another, 
the  same  Legislature,  in  a  later  statute,  use  the  terms  of  an  e a 
which  has  received  a  judicial  construction,  that  construction 
given  to  the  later  statute.     And  this  is  manifestly  right.      For 
intended  to  exclude  any  known  construction  of  a  previous   st 

1  oh.  ]i3,  sec.  6.  *  ch.  166,  sco.  4. 

2  ch.  72,  sec.  3.  '  ch.  126,  sec.  17.  and  ch.  143. 
•  ch.  126,  sec  U.  «  7  Dana  Ab.  168. 
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legal  presumption  is,  that  its  terms  would  be  so  changed  as  to  effect 
that  intention.^  There  are  many  instances  in  which  our  Legislature 
hare  made  punishable,  as  offenses,  acts  which  were  first  made  so  by 
English  statutes.  Among  others  are  our  statutes  concerning  the  fraudu- 
lent obtaining  of  money  or  goods  by  false  pretenses.  In  all  such  cases, 
the  construction  given  by  the  English  courts  is  deemed  to  be  the  true 
one,  when  the  statutes  are  alike.  And  we  have  already  stated,  that  the 
act  of  stealing  in  certain  buildings  was  first  made  an  aggravated  larceny, 
aod  subjected  to  a  greater  punishment  than  before  by  statute  1804.^ 
Yet  by  the  English  statute,^  it  was  enacted  that  *^  all  and  every  person 
or  persons  that  shall  feloniously  steal  any  money,  goods,  or  chattels, 
wares  or  merchandises,  of  the  value  of  forty  shillings  or  more,  being  in 
any  dwelling-house,  or  outhouse  thereunto  belonging,  although  such 
house  or  outhouse  be  not  actually  broken  by  such  offender,  and 
although  the  owner  of  such  goods,  or  any  other  person  or  persons  be  or 
be  not  in  such  house  or  outhouse,  being  thereof  convicted,  shall  be  ab- 
solutely debarred  of  and  from  the  benefit  of  clergy/*  And  by  the  En- 
glish statute  ^  a  like  provision  was  made  in  cases  of  conviction  of  the 
offense  of  feloniously  stealing  goods,  wares  or  merchandise,  of  the  value 
of  forty  shillings,  in  any  ship,  barge,  lighter,  boat  or  other  vessel,  upon 
any  navigable  river,  or  in  any  port  of  entry  or  discharge.  But  it  was 
early  decided  that  the  first  of  these  statutes  did  not  extend  to  a  stealing 
by  one  in  his  own  house,  nor  to  a  stealing  by  a  wife  in  her  husband's 
house,  which  is  the  same  as  her  own.  The  intention  of  the  statute  was 
declared  to  be,  to  protect  the  owner's  property  in  his  own  house  from 
the  depredation  of  others,  or  the  property  of  others  lodged  in  his  house ; 
thereby  giving  protection  against  all  but  the  owner  himself.  It  has  also 
been  decided  that  the  property  stolen  must  be  such  as  is  usually  under 
the  protection  of  the  house,  deposited  there  for  safe  custody,  and 
not  things  immediately  under  the  eye  or  personal  care  of  some  one  who 
happens  to  be  in  the  house.  ^  And  it  has  also  been  held  that  the  Statu^ 
24  Geo.  11.,^  does  not  extend  to  stealing  by  the  owner  and  master  of  a 
vessel.' 

We  are  of  the  opinion  that  the  purpose  and  intent  of  Statute  1804,^ 
and  of  the  Revised  Statutes,^  were  the  same  as  the  purpose  and  intent 

1  6  Dana  Ab.  613;  Kirkpatrick  t?.  Gilaon's  1  Leach  (3d  ed.)i  266;  The  King  v.  Thomp- 

Ezn.,  2  Brock.  388;  Pennock  v.  Dialogue,  son  andMacDanlel.l  Leach,  379;  The  King 

3  Pet.  18;  Adama  v.  Field,  21  VL  266:  Whit-  v.  Campbell,  2  Leach,  612.    See  also  Bex  v. 

eonibr.Rood,20  Vt.  62;  Rutland  v.  Meadow  Taylor,  Buss.  &  By.  418;  Bex  v.  Hamilton, 

1  Pick.  156 ;  Myrick  v.  Hasey ,  27  Me.  17.  8  Car.  A  P.  49 ;  Bex  v.  Carroll,  1  Mood.  0.  C. 

*  eh.  143.  89. 

*  12  Anne,  cb.  7,  passed  in  1713,  and  now  *  oh.  45. 

repealed.  t  i^ex  v.  Madox,  Bnss.  &  By.  92. 

*  24  Geo.  II.,  ch.  45.  «  ch.  143,  sect.  6. 

»  2  East  P.  C.  644-646 ;  The  King  v.  Gould,  »  ch.  126,  sect.  14. 
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of  Statute  12  Anne,^  and  that  they  must  have  the  same  constr 
which  was  given  to  that  before  these  were  enacted.  Indeed,  t 
tomey-General  frankly  admits  this,  and  that  he  can  not  ask  fc 
tence  against  the  defendant,  as  for  an  aggravated  larceny,  unle 
required  or  warranted  by  Statute  1851.^  We  think  the  statute  1 
altered  the  law  in  this  matter;  that  it  has  only  made  larceny  '^ 
building  '*  an  aggravated  offense,  as  former  statutes  made  it  whe 
mitted  in  certain  enumerated  buildings ;  and  that  it  has  not  su 
to  the  punishment  therein  prescribed  any  larceny  which,  if  con 
in  either  of  those  buildings,  would  not  have  been  liable  to  such 
ment.  The  statute  was  passed  in  consequence  of  the  decision  i 
montoealth  v.  White,^  that  the  passenger-room  of  a  railroad  stat 
not  an  ''  office,"  within  the  meaning  of  the  Revised  Stakites> 

Defendaivt  to  be  sentenced  for  simple  lai 


MABRIED  WOMAN— BANKRUPTCY  — EMBEZZLEMENT  OF  HTJi 

PROPERTY. 

R.  V.  Robinson 

FL.  R  1  c.  C.  80.] 
In  the  English  Court  for  Crown  Cases  Reserved^  1867, 

Married  Woman— Oan  not  Embesxle  Hnaband's  Property  —  Bankx 
married  woman  having  been  adjadicated  a  bankrupt  upon  her  own  petitic 
she  described  herself  as  a  widow,  was. afterwards  convicted  of  having  era 
property.    Meld,  that  the  conviction  was  wrong  as  the  property  was  her  bus 

The  following  case  was  stated  by  Montague  SanxH,  J. 

Mary  Robinson,  John  William  Robinson  and  John  Williar 
(together  with  Mary  Skirrow,  who  was  acquitted),  were  tri 
me  at  York,  at  the  Spring  Assizes  of  1867,  and  were  conv 
sentenced  to  terms  of  imprisonment.  Mary  Robinson  had  1 
dicated  a  bankrupt  on  the  25th  of  July,  1866.  The  indict: 
tained  sixteen  counts.  One  set  of  counts  charged  Mary  Rob 
committing  misdemeanors  under  the  Bankruptcy  Act  1861 
concealing  and  embezzling  property,  and  the  other  defendant: 
ing  her.  Another  set  of  counts  charged  all  the  defendants  \ 
spiracy  to  do  these  acts.     The  bankrupt,  Mary  Robinson,  h 

1  ch.  7.  *  ch.  126,  sect.  14. 

s  oh.  1S6,  sect  4.  *  sect.  221,  par.  S. 

«  6  Gosh.  18L 
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on  the  business  of  a  pawnbroker  in  Hull  on  her  own  account  as  Mrs. 
Bobmson;  she  was  adjudicated  a  bankrupt  on  her  own  petition,  in 
which,  and  in  the  affidavit  yerifying  it,  she  described  herself,  as  of  16 
Great  Passage  Street,  Hull,  pawnbroker,  widow.  It  was  proved  that 
Mary  Robinson  was,  at  the  time  of  contracting  her  debts  and  of  her 
bankruptcy,  a  married  woman.  Her  maiden  name  was  '^  May,"  and 
she  was  married  in  1844  to  Robert  Robinson,  who,  at  the  time  of  the 
trial,  was  still  alive.  About  fourteen  years  ago  the  husband  went 
abroad,  and  was  absent  for  ten  years ;  he  returned  about  five  years  ago, 
and  remained  in  England  about  a  year  and  a  half,  during  which  time 
he  occasionally  stayed  with  the  bankrupt  at  the  house  in  Hull  in  which 
she  lived  and  carried  on  her  trade.  About  three  years  ago  he  went  to 
America,  and  has  not  since  been  seen  in  England.  The  creditors  were 
not  aware  that  Mary  Robinson  was  a  married  woman ;  and  she  told 
some  of  them  she  was  a  widow.  The  defendant,  John  William  Robin- 
son, is  her  son,  and  assisted  her  in  carrying  on  the  business.  The 
Gazette^  of  the  27th  of  July,  1866,  containing  the  advertisement  of  adjudi- 
cation, was  put  in  evidence ;  and  no  step  has  been  taken  to  dispute  or 
annul  the  adjudication. 

It  was  objected  by  the  learned  counsel  on  behalf  of  the  several  de- 
fendants, that  the  bankruptcy  was  null  in  consequence  of  the  coverture 
of  U ary  Robinson,  and  that  the  defendants  could  not  be  convicted  on 
any  of  the  counts  in  the  indictment.  It  was  also  objected  for  each  of 
the  other  defendants  that,  if  Mary  Robinson  was  estopped  from  disputing 
her  bankruptcy,  they  were  not.  I  reserved  these  objections  for  the 
consideration  of  the  Court  for  Crown  Cases  Reserved. 

The  tiuree  defendants  were  severally  examined  before  the  commis- 
sioners in  bankruptcy,  under  the  provisions  of  the  Bankrupt  Law  Con- 
solidation Act,  1849.  Their  evidence  was  taken  down,  and  proved  at 
the  trial  before  me  by  a  short-hand  writer  duly  appointed  under  the 
same  act.  The  defendants  were  each  examined  respecting  the  fraudu- 
lent disposition  of  the  property  which  was  the  subject  of  the  present 
indictment ;  and  material  evidence  for  the  jury  in  support  of  the  prose- 
cution was  obtained  from  each  of  the  examinations.  No  caution  was 
given  to  the  defendants  by  the  commissioner;  and  no  objection  was 
made  by  either  of  them  to  the  examination,  or  to  any  of  the  questions 
put  to  them,  on  the  ground  that  the  answers  might  tend  to  criminate 
them. 

It  was  objected  on  behalf  of  each  of  the  prisoners  that  the  state- 
ments in  his  and  her  examination  were  not  admissible  in  evidence 
against  them  respectively  upon  this  indictment.  I  admitted  the  evi- 
dence, but  reserved  these  objections  also  for  the  consideration  of  the 
court. 
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April  27.  —  Campbell  Foster^  for  the  prisoners :  The  convictio 
this  case  was  wrong.  Mary  Robinson  was  a  married  woman ;  an 
the  adjudication  in  bankruptcy  was  a  nullity.  As  a  married  w< 
she  could  not  contract,  except  for  necessaries,  and  then  only  as  i 
for  her  husband.  The  whole  of  the  debts  for  which  she  was  m] 
bankrupt  were  contracted  during  coverture ;  and  the  fact  of  her 
band  having  lived  with  her  at  the  house  where  she  was  carrying  o 
trade,  was  evidence  of  an  assent  and  ratification  on  his  part.  A 
covert  can  not  bring  an  action  or  be  impleaded  as  9k  feme  sole  whi] 
relation  of  marriage  subsists  and  she  and  her  husband  are  li\  i 
this  kingdom,  notwithstanding  she  lives  separately  from  her  hu$ 
and  has  a  separate  maintenance  secured  to  her  by  deed.^  Nor 
the  fact  of  her  having  been  made  a  bankrupt  on  her  own  pe 
estop  her  from  setting  up  her  coverture,  for  in  Davenport  v.  Nelsi 
woman  who  had  declared  herself  to  be  a  feme  sole^  and  as  sue 
executed  deeds  and  maintained  actions,  when  sued  herself  as  s 
sole  was  held  not  to  be  estopped  from  setting  up  the  defense  of  < 
ture.    Even  if  the  woman  was  estopped,  the  other  defendants  wer 

Secondly,  the  examination  of  a  bankrupt  should  not  be  used  aj 
him  on  a  criminal  charge.  It  is  true,  that  this  point  appears  to  b 
eluded  by  the  authority  of  Reg.  v.  Scott ;  ^  but  that  case  was  not  ei 
satisfactory  to  the  profession.^ 

[Kelly,  C.  B.  We  have  no  means  of  reviewing  that  decision, 
are  the  same  court ;  and  the  court  of  the  fifteen  judges  is  a  court 
same  jurisdiction,  not  a  superior  one.] 

Hannay  (^Coltman  with  him),  for  the  prosecution:  It  is  subn 
first,  that  Mary  Robinson  is  estopped ;  secondly,  that,  the  sta 
period  for  disputing  the  bankruptcy  having  expired,  the  Oazet 
conclusive  evidence  against  her  as  to  the  fact  of  the  bankri 
thirdly,  that,  if  she  is  guilty,  those  who  aided  and  assisted  here 
also.  There  appears  to  be  no  case  as  to  a  married  woman 
estopped;  but  there  are  several  as  to  infants,  which  will  affc 

analogy. 

In  Ex  parte  Bates, ^  where  a  bankrupt  applied  to  annul  the  1 
the  ground  of  infancy,  and  it  appeared  that  on  the  occasion 
marriage,  a  year  before  the  fiat  issued,  he  had  made  an  affidavit  1 
was  then  of  age,  his  petition  was  dismissed,  so  in  Ooldie  v.  Gu 
and  in  Watson  v.  TFoce,'^  where  a  man  had  obtained  his  dischai 


1  1  Selw.  N.  p.  838.  .     »  M.  D.  &  De  G.  887. 

9  4  Oamp.  26.  *  4  Camp.  881. 

«  Dean.  AB.  O.  C.47;  26 L.  J.  (M.O.)128.  '  6B.  AC.  153. 

«  See  per  Cockbnrn.  O.  J.,  Reg.  v.  Skeen, 
BeU  0. 0. 97,127 ;  28  L.  J.  (M.  O.)  98. 
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of  custody  on  the  ground  of  his  bankruptcy,  he  was  held  to  be  estopped 
from  disputing  the  validity  of  the  commission.  Ex  parte  Cvtten^^  is  a 
similiar  case.  In  Vaughan  v.  Vandiistegen^^  where  a  married  woman 
had  concealed  her  marriage,  and  dealt  with  a  tradesman  as  a  single 
woman,  he  was  held  to  be  entitled  to  payment  out  of  her  separate  prop- 
erty. In  Barrow  v.  BdrroWy^  Wood,  V.  C,  says,  that  there  is  abun- 
dant authority  to  show  that  a  court  of  equity  can,  and  does,  deal  with 
the  interests  of  married  women,  where  there  is  an  equity  by  which  their 
consciences  can  be  affected.  , 

[Kellt  C.  B.  In  this  case  there  was  no  divorce,  no  separate  trading 
under  a  particular  custom,  nothing  to  prevent  the  husband  from  com- 
ing back  and  dealing  with  the  property.  Could  the  Court  of  Bank- 
ruptcy deal  with  this  property  at  all,  especially  as  there  are  third 
parties  interested  in  it.  What  would  be  the  answer  to  the  action 
brought  by  the  husband  in  trespass  or  in  trover?] 

No  question  as  to  the  ownership  of  the  property  has  been  reserved  by 
the  judge  who  tried  the  case.  The  question  is,  whether  the  bankruptcy 
is  a  nullity.  It  can  not  be  said  that  the  proceedings  are  null  and  void 
ab  inUiOy  as  the  commissioner  could  only  act  on  the  information  before 
him.  The  cases  as  to  infants  show  that  the  courts  of  chancery  will  not 
treat  an  adjudication  obtained  by  fraud  as  absolutely  null.  In  Poole  v. 
Canning^^  a  married  woman,  sued  as  a  feme  sole,  pleaded  her  cover- 
ture, but,  no  evidence  being  offered  at  the  trial  in  support  of  the  plea, 
a  Terdict  was  found  against  her,  and  she  was  held  not  to  be  entitled  to 
her  discharge  on  being  afterwards  arrested  on  a  ca.  sa.  Unless,  there- 
fore, she  could  obtain  her  discharge  under  the  Bankruptcy  Act,  she 
most  remain  in  prison. 

Secondly,  no  proceedings  were  taken  to  annul  the  adjudication  before 
the  statutory  period  elapsed ;  and  by  the  12  and  13  Victoria,^  the  Gazette 
then  became  conclusive  evidence  of  the  bankruptcy  as  against  the  bank- 
rupt upon  this  prosecution.^  Nor  does  it  make  any  difference  that  the 
bankrupt  is  a  woman.  In  Ex  parte  TFes^'^the  two  hundred  and  thirty- 
third  section  was  held  to  apply  in  the  case  of  an  infant. 

[Kellt,  C.  B.  Have  you  any  case  under  the  criminal  law  except  that 
of  Reg.  V.  Levi?^  1  think  that  that  case  makes  it  necessary  for  this 
court  to  consider  the  validity  of  the  adjudication.] 

Thirdly,  supposing  that  Mary  Robinson  is  a  bankrupt,  and  the  charge 
^  fully  sustained  against  her,  then  the  others  who  assisted  her  are 
S^ty,  as  the  word  ''  maliciously  "  is  not  used  in  the  statute,  and  there- 

U6.L.ftJ.Sl7.  •  9og.  v.LeYl,L.  A  0.  C.  C.  697;84  L.  J. 

'*I>rew.408.  (M.  C.)  174. 

*  *  K.  4  J.  at  p.  419.  '  22  L.  J.  (B.)  71. 

*L.R.2C.  P.  241.  •  L.  AC.  O.  O.  597;  84  L.  J.  (M.C.)  174. 

»eh.i06.ioc288. 
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fore  no  meH«rea  IS  required.  The  34  and  25  Victoria '  applies 
sories ;  bo  the  principal  haviog  committed  a  misdemeanor,  by 
of  the  Btatate  the  aiders  become  miademeaoante  also. 

Cur.  ad 

Jnne  Ist,  the  following  judgments  were  delivered :  — 
t^LLT,  C.  B.  In  this  case,  Mary  Bobinson,  together  with  J 
iam  BobinsoQ  and  John  ^Vllliam  Andrew,  has  been  coa^ 
embezzling  and  conspiring  to  embezzle  certain  property,  kid 
property  of  Mary  Bobinson  (who  is  alleged  to  have  become  bi 
both  before  and  after  the  adjudication  in  bankmptey,  with  int 
fraud  her  creditors.  The  three  defendants  had  been  compul 
amined,  and  wlthoat  any  caution  given,  before  tbe  commis 
bankruptcy,  under  the  provisions  of  tbe  Bankruptcy  Act,  18- 
was  objected  that  these  examinations,  having  been  thus  taken 
admiseible  in  evidence  against  them  in  a  criminal  prosecution. 
V.  Scott,^  is  conclusive  to  show  that  this  evidence  was  admi 
can  not  but  tliink  that  that  decision  is  at  variance  with  the  pi 
law,  that  no  man  is  bound  to  criminate  himself ;  but  it  was  a  d 
thi$  court,  and  has  since  been  recognized  in  another  case,^  a 
not  at  liberty  to  question  the  authority  of  those  decisions  hi 
It  was  also  objected  that  the  defendant  Mary  Robinson,  a 
of  the  adjudication  in  bankruptcy  and  the  commission  of  tb 
charged,  was  a  married  woman,  and  so  not  liable  to  be  made  a 
To  this  it  was  answered  that  having  represented  herself  as  a  w 
traded  as  such,  and  her  husband  bavii^  been  absent  fron 
three  or  four  years,  she  had  become  liable  to  the  bankrupt  la 
am  of  opinion  that,  having  been,  in  fact,  a  manied  woman  a 
In  question,  tbe  property  with  which  she  had  traded  was  the  p 
her  husband,  and  that  she  was  not  within  the  operation  of  tl 
of  bankruptcy.  It  has  been  held  that  a  wife  of  a  felon  convic 
covert,  who  is  a  sole  trader  by  the  custom  of  London,  is  lij 
made  a  bankrupt ;  but  in  this  case  the  husband  of  Mary  Robir 
return  to  England  at  any  moment,  and  seize  the  property  of 
was  possessed  and  with  which  she  had  traded,  and  exercise  ' 
rights  over  it  as  he  might  think  proper.  But  it  was  furthe 
that  Mary  Robinaon  not  having  disputed  tlie  adjudication 
niiiUy  "'iLliiTi  Liu?  liuK;  limiled  liy  the  VZ  and  13  Victoria,*  t 
became  conclusive  evi'iencc  of  tliL'  .idjinlication,  tind  dispe 
any  further  proof  in  support  --'f  it.  This  objection,  howeve 
apply  to  the  other  two  defendants;  udj^ttproeecutorsbavii 
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piOTe  the  allegations  in  the  indictment  necessary  to  support  a  valid  ad- 
judication, I  am  of  opinion  that,  as  against  them,  the  adjudication  was 
void  aod  the  conviction  must  be  quashed.  It  was  argued  for  the  pros- 
ecQtioa  that  the  adjudication  must  be  held  good  until  annulled  or  set 
aside  by  the  Lord  Chancellor  or  the  Court  of  Bankruptcy ;  but  this  is 
altogether  a  mistake.  An  adjudication  in  bankruptcy  is  of  no  force  or 
effect  whatever  as  evidence  in  any  suit  or  proceeding,  civil  or  criminal, 
unless  supported  by  proof  of  all  the  acts  and  requisites  essential  to  its 
validity,  except  when  it  is  made  conclusive  evidence  against  particular 
classes  of  persons,  or  under  particular  circumstances,  by  the  express  pro- 
Tisions  of  an  act  of  Parliament,  as  by  the  12  and  13  Victoria. i  Were  it 
otherwise,  if  the  husband  of  Mary  Robinson  were  to  return  to  England, 
and  take  possession,  as  he  lawfully  might,  of  the  goods  which  passed  as 
the  property  of  the  wife  to  the  hands  of  her  assignees,  he  might  be  in- 
dicted and  convicted  under  an  indictment  in  the  form  of  that  which  is 
now  before  the  court  for  embezzling  or  conspiring  to  embezzle  his  own 
property.  It  is  not  necessary  that  the  adjudication  should  be  annulled 
by  any  court  of  law  Or  equity.  The  defendants,  James  W.  Robinson 
and  John  William  Andrew,  could  not  be  heard  in  any  suit  to  set  it  aside. 
As  against  these  it  is  merely  void ;  and,  indeed,  the  indictment  is  framed 
accordingly,  for  it  contains  allegations  in  every  count,  not  merely  of  the 
adjadicature  itself,  but  of  the  petition  and  the  trading  by  Mary  Robin- 
son and  all  other  matters  essential  to  its  validity ;  and  these  were  mate- 
rial allegations  which  the  prosecutors  were  bound  to  prove.  Having 
failed  to  do  so,  the  conviction  can  not  be  sustained. 

With  respect,  however,  to  Mary  Robinson,  I  should  have  been  of 
opinion  that  she  was  also  well  entitled,  in  this  criminal  proceeding,  to 
dispute  the  validity  of  the  adjudication  against  her ;  and  that,  although 
it  may  be  expedient  and  just  to  hold  an  adjudication  in  bankruptcy 
binding  upon  the  bankrupt  who  fails  to  dispute  it  within  a  reasonable 
time,  it  can  not  have  been  intended  by  the  Legislature  to  subject  a  man, 
perhaps,  —  a  wholly  innocent  man,  —  to  the  pains  and  penalties  of  a 
crime,  by  reason  of  his  omission  to  dispute  a  bankruptcy  within  a  pe- 
riod of  two  or  three  months,  which  may  have  been  caused  by  mere  in- 
adrertenoe,  or  absence,  or  sickness,  or  poverty,  or  the  mistake  or 
negligence  of  an  attorney.  But  upon  this  point,  also,  the  objection  is 
Bopported  by  a  decision  of  this  court  in  the  case  of  Beg  v.  Levi  \^  and 
by  that  decision  we  are  bound.  Although,  however,  the  defendant 
Mary  Robinson  is  thus  precluded  from  denying  that  she  has  become 
bankrupt,  it  is  still  open  to  her  to  contend  that  the  indictment  can  not 
be  supported,  inasmuch  as  in  every  count  it  is  alleged  that  the  property 
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embezzled  is  her  property ;  whereas  upon  the  facts  proved,  it  is 
that  the  property  was  property  of  her  husband ;  and  this  allegatioi 
to  th6  very  essence  of  the  offense,  and  is  not  capable  of  being 
good  by  an  amendment ;  for  the  property  if  described  according 
truth,  must  have  been  laid  to  have  been  the  property  of  the  husbj 
Mary  Robinson ;  and,  if  so  laid,  no  offense  whatever  under  the  s 
would  be  charged  in  the  indictment.  And  the  learned  judge  1 
reported  that  the  objection  was  made,  that  the  defendants  could  i 
convicted  on  any  of  the  counts  in  the  indictment,  I  am  of  opinic 
the  conviction  as  to  all  three  of  the  defendants  is  bad,  and  mi 
quashed. 

Mabtin,  B.  I  also  am  of  opinion  that  this  indictment  fails.  ] 
as  soon  as  it  is  shown  that  Mary  Robinson  was  a  married  woman, 
chmrge  is  laid  under  paragraphs  three  and  eleven  of  the  two  hi 
and  twenty-first  section  of  the  Bankruptcy  Act,  1861.  In  my  jud 
that  section  was  introduced  into  the  act  in  defense  of  the  assigne 
creditors  of  the  bankrupt ;  and,  when  it  is  established  that  the  su] 
bankrupt  is  a  married  woman,  then  it  is  clear  that  her  property 
property  of  her  husband,  and  that  her  assignees  are  deprived  of  nc 
and  therefore  the  indictment  which  lays  the  property  as  her  pr 
fails.  With  respect  to  the  two  cases  of  Beg,  v.  Scott  ^  and  Beg.  v. 
which  have  been  commented  on,  in  my  judgment  they  were 
decided ;  and  I  must  say  that,  when  a  point  has  once  been  dis 
raised  and  decided  in  a  reported  case,  I  for  my  part  regret  to  fin 
a  decision  criticised  and  disputed  over  again.  When  a  point  ha 
been  clearly  decided,  I  think  it  is  far  better  to  acquiesce  in  the 
ion,  unless  it  can  be  brought  for  review  before  a  higher  cou] 
Beg.  v.  Levi  ^  the  court  held  that  the  advertisement  in  the  I 
Ottzette  was  conclusive  against  the  bankrupt  in  criminal  as  well  i 
cases.  Now  here  I  do  not  say  that  the  adjudication,  being  ag 
married  woman,  was  absolutely  void.  To  hold  that  it  was  so 
involve  very  serious  consequences,  as  in  that  case  every  perso 
fide  acting  upon  it  and  dealing  with  the  property,  would  be  liabl 
treated  as  a  trespasser.  The  indictment,  however,  fails  in  sub 
because  it  alleges  that  the  property  which  Mary  Robinson  a 
others  are  charged  with  embezzling  is  the  property  of  Mary  Rol 
and,  as  soon  as  it  is  shown  that  Mary  Robinson  is  a  married  t 
that  allegation  is  disproved. 

Btles,  J.  I  agree  with  the  Lord  Chief  Baron  that  the  prison* 
entitled  to  their  discharge ;  but  I  desire  to  express  no  opinion 
questions  —  first,  whether  a  married  woman  under  these  circums 

1  Dears.  A  B.  O.  0. 47;  29  L.  J.  (M.  C.)  8  L.  A  C.  O.  C.  597;  84L.  J.  (M.  C.) 
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could  be  made  a  bankrupt ;  or,  secondly,  whether  having  been  adjudged 
a  bankropt,  she  is  not  a  bankrupt  within  the  meaning  of  the  statute  by 
reason  of  the  interpretation  clause  in  the  act  of  1861 ;  or,  thirdly, 
whether  she  or  her  co-defendants  were  bound  by  any  estoppel ;  or,  lastly, 
whether  the  examinations  were  admissible  against  any  of  them.  The 
groand  on  which  I  rest  my  judgment  is,  that  the  goods  were  from  the 
first,  and  notwithstanding  the  bankruptcy,  valid  or  invalid,  sj;ill 
remained  the  property  of  the  husband,  and  that  he,  at  the  time  of  the 
bankruptcy,  was  not  merely  in  the  situation  of  a  person  having  a  title 
to  the  goods  though  out  of  possession,  but  of  one  who,  having  a  title 
to  the  goods,  was  also  in  actual  possession ;  for  it  appears  to  me  that 
on  no  supposition  could  the  goods  be  the  property  of  the  bankrupt  or 
of  her  assignees,  and  thus  that  they  were  at  the  time  of  the  bankruptcy 
not  only  the  property  of  the  husband,  but  in  his  possession  by  reason 
of  the  possession  of  his  wife. 

Keating,  J.  I  am  also  of  the  opinion  ^at  this  conviction  can  not  be 
BQstained ;  but  I  prefer  to  rest  my  judgment  upon  the  ground  stated  by 
my  brother  Byles. 

Shee,  J.  I  also  think  the  conviction,  as  to  all  three  of  the  defendants, 
bad.  Mary  Robinson,  having,  before  the  commission  by  her  of  the 
alleged  offense,  been  adjudicated  a  bankrupt,  and  having  taken  no  steps 
to  dispute  or  annul  the  bankruptcy,  was,  in  my  opinion,  by  the  express 
enactment  of  the  two  hundred  and  twenty-ninith  section  of  the  24  and  25 
Victoria,^  (the  interpretation  clause),  a  bankrupt.  Of  the  fact  that 
she  was  a  bankrupt,  the  production  of  the  Gazette  of  the  27th  of 
February,  1866,"  was,  as  decided  in  Reg,v.  Levi^^  on  section  233  of 
the  12  and  13  Victoria,^  conclusive  evidence.  Although  Mrs.  Robin- 
son was  a  feme  covert^  I  should  have  thought  it  very  clear  that,  if  she  had 
after  her  adjudication  been  committed  as  a  bankrupt  to  prison,  and  her 
gaoler  had  suffered  her  to  escape,  he  would  have  been  liable  under 
the  12  and  13  Victoria,  to  the  forfeiture  enacted ;  and  I  see  no  good 
reason  for  doubting  that  she  might  have  been  convicted  of  several  of  the 
misdemeanors  which  are  declared  to  be  such  by  the  two  hundred  and 
twenty-first  section  of  the  24  and  25  Victoria.^  She  is  charged, 
however,  in  all  the  counts  of  this  indictment,  with  having  embezzled, 
concealed,  or  otherwise  unlawfully  dealt  with  her  property;  and  the 
other  defendants  are  charged  with  having  aided  her  in  so  doing.  In 
order  to  support  those  charges,  it  was  necessary  to  prove  that  the 
property  in  question  was  the  property  of  her,  Mary  Robinson.  The 
proof  was  that  it  was  the  property  of  Robert  Robinson ;  and  on  that 
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ground  I  agree  with  my  Lord  Chief  Baron  and  l^e  other  me 
of  the  court,  that  the  conviction  was  bad,  and  must,  as  to  a 
defendants,  be  quashed.  His  objection  to  the  conviction  i 
technical,  but  substantial.  The  law  of  husband  and  wife,  as  re 
the  dealings  of  a  wife  with  third  persons,  is  but  a  branch  of  the 
9gency.  There  was  some  evidence  in  this  case  that  the  wife  can 
her  trade  with  the  knowledge  and  authority  of  her  husband.  He 
ings  might  probably  have  been  held  to  be  his  dealings ;  and  th( 
erty  which  was  called  her's  in  the  Court  of  Bankruptcy  certainly  be 
to  him.  In  taking  steps  to  vest  it  in  assignees,  under  the  provis 
the  Bankruptcy  Act,  without  his  authority,  she  did  what  was,  as  r 
him,  and  probably  also  as  respects  some  of  her  creditors,  wron 
it  is  quite  consistent  with  the  facts  of  the  case,  as  reported  to  u 
on  better  information,  she  desired  to  retrace  her  steps  and  prese 
property  in  question  to  be  disposed  of  by  its  true  owner.  It  is  < 
however,  to  decide  this  point  on  the  ground  that  a  material  alleg 
all  the  counts  of  indictment,  the  allegation  that  the  property 
property,  was  disproved  by  the  evidence  which  has  been  reporte 
As  respects  the  point  of  the  admissibility  of  the  examinations,  itt 
decided  in  Reg.  v.  Scott j^  that  the  maxim  that  no  man  shall  ] 
pelled  to  criminate  himself,  has,  in  the  case  of  the  examination  < 
rupts  and  others  in  bankruptcy,  been  annulled  by  the  Bankn 

*^  Conviction  qm 


FORCIBLE  ENTRY  AND  DETAINER— NO  FINE  CAN  BE  IMPC 

WIFE. 

State  r.  Harvet. 

[8  N.  H.  66.] 

In  the  Supreme  Court  of  New  Hampshire^  May  Term^  1 

^^rolble  Entry  and  Detainer  may  lie  against  husband  and  wife  Jointly  wh 
cible  entry  is  the  joint  act  of  both ;  bat  no  fine  can  be  imposed  upon  the  'wit 

This  was  a  writ  of  certiorari  issued  on  the  motion  of  the  res] 
commanding  two  justices  of  the  peace  for  this  county  to  cei 
doings,  upon  a  certain  process  of  forcible  entry  and  detainer 
fore  them,  on  the  complaint  of  Levi  Willard  against  the  respo 

WiUard's  complaint  alleged,  ''that  the  said  Willard,  on  tl 

t 
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December,  1822,  was  seized  and  possessed  of  a  certain  farm  in  Surry, 
io  this  county,  bounded,  etc.,  and  being  so  seized  and  possessed,  the 
said  Jonathan  Harvey  and  Roxana,  his  wife,  into  the  same  farm  did 
enter,  and  from  thenceforth  the  possession  of  the  same  farm  have 
wholly  refused  to  deliver  to  the  said  Willard,  and  the  same  with  force 
and  arms,  and  with  a  strong  hand,  have  unlawfully  held  and  forcibly 
detained  from  the  said  Willard,  and  still  unlawfully,  violently  and  for- 
cibly hold  and  detain  from  the  said  Willard,  contrary  to  the  statute  in 
aach  case  made  and  provided,  and  against  the  peace." 

The  respondents  appeared  before  the  justices  and  said  they  were  not 
guilty,  and  the  cause  was  committed  to  a  jury,  who  returned  a  verdict, 
''that  the  facts  alleged  in  Willard' s  complaint  were  true,  that  the  said 
Harvey  and  wife  were  guilty,  and  Willard  ought  to  have  restitution  of 
the  premises  immediately." 

Whereupon  it  was  considered  by  the  justices  that  Willard  have  resti- 
tution, and  recover  against  Harvey  and  wife,  costs  taxed  at  $23.94,  and 
a  fine  of  $1. 

/.  Parker  J  for  the  State. 

/.  WUsan^  for  the  respondent. 

BiCHASDSOM,  C.  J.  In  this  case  the  forcible  detainer  is  alleged  as 
the  joint  act  of  the  husband  and  wife,  and  it  is  contended  that  this  pro- 
cess can  not  be  supported  against  a  wife  for  acts  done  jointly  with  her 
husband. 

In  order  to  ascertain  the  weight  of  this  objection,  it  is  necessary  to 
examine  the  nature  of  the  proceedings  in  a  case  of  forcible  entry  and 
detainer. 

The  mode  of  proceeding  is  prescribed  by  the  statute  of  February  16, 
1791,^  and  although  the  proceedings  are  in  the  form  of  prosecutions  for 
crime,  and,  in  certain  cases,  a  fine  may  be  imposed  upon  the  respond- 
ent, yet  still  the  proceedings  must  be  viewed  in  some  respects  as  a  pri- 
vate remedy.  Thus  the  court  may  award  to  the  complainant  restitution 
of  the  premises ;  may  adjudge  costs  to  the  complainant  or  respondent ; 
the  respondent  is  summoned  to  appear  before  the  justices,  and  if  he 
neglects  to  appear,  they  may  proceed  to  the  hearing  in  his  absence.  In 
these  respects,  the  proceedings  are,  in  their  nature,  a  mere  civil  remedy. 

It  is  said,  that  for  wrongs,  in  which  two  persons  may  concur,  a  hus- 
band and  wife  may  be  sued  jointly  for  the  act  of  both.^  And  we  are 
of  opinion  that  so  far  as  redress  for  a  private  wrong,  done  by  a  husband 
and  wife  jointly,  is  sought  by  the  process  of  forcible  entry  and  detainer, 
the  wife  may  be  made  a  party. 

1 1 X.  B.  Laws,  ail.  SI  ChlUy'B  Fl.  81 ;  TelTerton,  106 ;  1  Ven- 
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But  in  thiB  case,  a  fine  was  imposed  upon  the  hiisband  anc 
jointly,  and  it  is  contended  that  the  wife  ooold  not  be  liable  to 
ishment  for  an  act  done  jointly  with  her  husband,  because,  ii 
case,  she  must  be  presumed  to  act  by  his  coercion.^  This  exc 
must  in  our  opinion  prevaU,  and  the  proceedings,  so  far  as  rel: 
the  fine,  must  be  quashed.  But  the  rest  of  the  proceedings  i 
affirmed.^ 


INDICTMENT  AGAINST  HUSBAND  AND   WIFE  —  ACQUTTT AI 

FOBMEB,  CONVICTION  OF  WIFE  BAD. 

Ratheb  V.  State. 

[1  Port.  182.] 
In  the  Supreme  Court  of  Alabama^  1834. 

In  a  Proocertlfig  against  a  Husband  and  Wife  for   obstnietiniir  a  pabUo  ro 
he  \b  acquitted  and  she  is  convicted,  the  judgment  is  bad  and  must  be  reTerse 

This  was  a  proceeding  for  the  obstructing  of  a  public  roa< 
jury  having  taken  the  case  on  the  plea  of  not  guilty,  found 
Rather  guilty  and  acquitted  James  Rather,  the  husband.  Tl 
ment  of  the  court  was  thaf  James  Rather  go  hence  without 
that  Harriet  Rather  forfeit  to  the  State  of  Alabama  the  sum  oj 
The  court  reserved  several  questions  for  the  Supreme  Court. 

Wilson^  for  plaintiff. 

The  AUomey-Oeneral^  contra. 

Saffold,  J. 

(After  passing  on  other  points. ) 

The  last  asssignment  presents  for  our  consideration,  the 
whether  for  an  offense  of  this  kind,  a/eme  covert  is  subject  to 
tion  and  judgment  for  the  forfeiture,  without  being  joined  with 
band.  To  establish  error  in  the  judgment,  reference  is  made  t 
Domestic  Relations,^  where  it  is  said,  that  ^'  for  offenses  b^ 
against  the  laws  where  the  punishment  inflicted  is  nothing  mc 
fine,  the  husband  is  liable  with  the  wife  in  all  cases."  That  i 
wise  where  imprisonment  or  corporal  punishment  is  to  be  inflic 
also  says,  ''  if  the  wife  be  liable  to  the  penalty  of  a  statute,  the 
must  be  a  party  to  the  action  or  information."     The  princi] 

to  be  general  —  that  for  fines  and  forfeitures  incurred  by  the 

t 
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wife,  for  which  the  husband  is  liable,  either  separately  or  conjointly  with 
his  wife,  he  must  be  made  a  party  to  the  judgment,  and  equally  sub- 
ject to  arrest  and  imprisonment,  to  enforce  the  payment.  This  doc- 
trioe  is  more  particularly  applicable  to  arrests  under  civil  process ;  but 
where  the  penalty  consists  of  a  pecuniary  forfeiture  merely,  the  princi- 
ple is  the  same  regardless  of  the  form  of  prosecution.  The  policy  of  the 
rule  is  to  create  a  sufficient  inducement  for  the  husband  to  exert  him- 
self to  discharge  the  debt,  and  exonerate  both.  For  the  commission  of 
Tariotts  indictable  offenses,  especially  for  crimes  of  the  higher  grade, 
by  a  feme  covert  she  may  be  punished  without  her  husband,  if  he  were 
not  present  or  in  any  manner  encouraging  or  assenting  to  them.  It  is 
a  legal  presumption,  that  whatever  the  wife  does  in  the  presence  of  her 
husband  is  done  under  his  coercion — so  as  to  subject  him  to  the  pun- 
ishment—  and  (in  respect  to  some  offenses)  to  exonerate  her ;  yet 
the  husband  may  show  the  contrary — that  the  act  was  committed 
against  his  will,  and  thus  discharge  himself  from  liability  to  any  infa- 
moQs  or  corporal  punishment,  though  the  wife  be  subject  to  the 
same. 

There  are  crimes  malum  in  ae,  for  the  commission  of  which  by  the 
wife  the  presence  and  presumed  coercion  of  the  husband  affords  her  no 
impunity  —  such  as  treason,  murder,  etc.^ 

This  case  must  be  governed  by  the  law  applicable  to  the  inferior 
grade  of  crimes  and  misdemeanors ;  and  the  nature  of  the  offense,  and 
the  character  of  the  punishment,  more  than  the  form  of  the  prosecution, 
must  determine  the  relative  liability  of  the  parties.  In  New  York  it  has 
been  held,  that  the  husband  was  liable  in  a  qui  tarn  action  for  a  forfeit- 
are  under  their  statute,  incurred  by  the  wife,  by  retailing  liquors  in  his 
absence.* 

Besides  the  policy  of  the  principle  already  alluded  to,  the  additional 
reason  exists  for  the  liability  of  the  husband,  that  being  entitled  to  his 
wife's  portion,  and  all  her  earnings,  he  alone  has  the  means  of  discharg- 
ing the  forfeiture. 

As  respects  the  form  or  character  of  this  prosecution,  it  is  considered 
sufficient  to  say,  that  it  is  in  the  nature  only  of  an  information  to  re- 
cover a  fine  or  forfeiture  for  the  violation  of  a  penal  statute  —  that 
having  been  commenced  as  it  should  be,  against  the  husband  as  well 
fts  the  wife ;  she  was  not  subject  to  a  conviction,  unless  he  had  been  also 
convicted.  That  on  the  acquittal  of  the  husband,  the  wife  was  also  en- 
titled to  her  discharge  —  consequently  there  was  error  in  the  judgment, 
for  which  it  must  be  reversed. 
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HUSBAND  AND  WIFE  —  THIRD  PERSONS  ASSISTING  WIFE  TO  K 

HUSBAND'S  GOODS— LARCENY. 

R.  V.  Avert. 

[8  Cox,  184.] 

In  the  English  Court  of  Criminal  Appeal^  April,  1859, 

lAToeny— Husband  and  Wife— Wife  TAklnff  away  Husband's  Qoodi 
Persona  Asalatinff.  —A.  and  B.,  relatives  (uncle  and  cousin)  of  the  wife,  ai 
wife  In  packing  and  remoring  the  husband's  goods,  the  wife  intending  to  leav 
band's  dwelling  and  not  Intending  to  return  to  him.  There  was  no  evident 
wife  had  committed  adultery  with  either  of  the  prisoners,  or  intended  to  d 
Jury  found  that  the  prisoners  took  the  goods  without  the  knowledge  or  • 
the  husband,  but  with  the  Intent  to  deprive  him  of  the  property  in  them:  hel 
conviction  could  not  be  sustained,  as  it  had  not  been  left  to  the  Jury  to  sa 
the  prisoners  took  the  goods  at  the  time  aaimo  furandi  as  principals,  or  wh 
were  merely  assisting  the  wife  to  carry  off  the  husband's  goods. 

Case  reserved  by  the  Recorder  of  the  Liberty  of  Romnej 
from  the  Spring  Quarter  Sessions,  1859. 

The  indictment  charged  the  prisoners,  Henry  Avery  and 
Henry  Avery,  with  stealing  a  carpet,  a  feather  bed,  boxes,  basl 
a  quantity  of  wearing  apparel,  the  property  of  the  prosecutor, 
ter,  from  his  dwelling-house. 

The  prosecutor  was  a  laboring  man  living  with  his  wife.  Th< 
Henry  was  uncle,  and  the  prisoner  William  Henry  was  cor 
wife. 

The  prisoners  came  together  on  the  night  of  the  9th  of  ] 
and  again  on  the  night  of  the  10th,  to  the  prosecutor's  hous< 
his  knowledge,  and  after  he  had  gone  to  bed.  The  wife  W£ 
on  each  occasion  and  admitted  them.  On  the  first  night  tb 
and  took  away,  in  the  wife's  presence  and  with  her  privity  an 
a  box  containing  property  of  the  prosecutor ;  and  on  the  8e< 
they  took,  in  her  presence  and  with  her  privity  and  consent 
and  a  large  iron  cooking  pot. 

On  the  morning  of  the  11th,  after  the  prosecutor,  who 
habit  of  leaving  home  early,  had  gone  to  his  work,  the  pris 
iam  Henry  went  to  the  prosecutor's  house,  between  eighi 
o'clock,  and,  with  his  wife's  privity  and  consent,  carried  slw 
and  placed  it  in  a  granary  at  a  short  distance,  requesting 
who  gave  him  permission  to  do  so,  that  the  prosecutor  sh 
informed  of  it. 
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Prisoner,  William  Henry,  then  returned  to  prosecator's  bouse,  and 
shortly  after  vent  away  with  the  wife,  William  Henry  taking  with  him 
a  basket  containing  property  of  the  prosecutor. 

The  wife  left  her  husband's  home  without  his  knowledge  and  assent, 
and  without  the  intention  of  returning. 

They  went  together  to  the  home  of  Henry,  the  other  prisoner,  at  a 
distance  of  about  three  miles. 

The  prosecutor  was  informed  on  the  same  Friday  that  his  wife  and  goods 
were  gone,  and  he  went  that  evening  with  the  constable  to  the  prisoner 
Henry's  house.  Henry  was  in,  and  being  asked,  denied  that  he  had  any 
property  of  the  prosecutor's,  or  anything  in  the  house  that  was  not  his 
own,  on  which  the  house  was  searched,  and  a  milk  jug  of  the  prose- 
cutor's was  found  in  the  bed-room,  concealed  between  the  bed  and  the 
sacking  of  the  bed ;  and  also,  in  the  same  room,  several  other  articles 
belonging  to  the  prosecutor.  In  a  room  in  an  adjoining  house,  where 
Henry  Avery,  by  permission,  had  placed  some  of  the  property,  of 
which  room  he  produced  the  key,  after  a  denial  by  him  that  he  had  it, 
were  found  two  boxes  of  the  prosecutor's  with  his  property  therein, 
upon  which  boxes  was  the  following  address  in  the  handwriting  of  the 
prisoner  William  Henry:  '*H.  Avery,  to  be  left  at  the  Rose  Inn, 
Folkestone,"  with  the  additional  words  *'by  Sherwood"  on  one  of 
them.  The  prosecutor's  goods  also  were  found  in  the  granary,  where 
the  prisoner  William  Henry  had  placed  them. 

There  was  no  evidence  to  show  that  the  wife  remained  at  the  pris- 
oner Henry's  house,  or  that  she  had  committed  adultery  with  either 
of  the  prisoners,  or  intended  to  do  so.  She  was  not  called  as  a 
witness. 

It  was  contended  by  the  counsel  for  the  prisoners,  that,  to  make  them 
gnilty  of  felony,  there  must  be  either  an  adultery  committed,  or  an 
elopement  with  the  wife  with  intent  to  live  in  adultery  with  one  of  them, 
or  with  somebody  else,  with  their  knowledge  and  assistance ;  and  Beg. 
▼.  Harrisofi,^  was  relied  on. 

The  jury  found  that  the  prisoners  took  the  goods  without  the  knowl- 
edge or  consent  of  the  husband,  and  with  the  intention  to  deprive  him 
absolntely  of  his  property  in  them. 

As  it  appears  doubtful,  upon  the  authorities,  whether  adultery  com- 
mitted or  contemplated  is  necessary  to  constitute  a  felonious  taking  in 
cases  of  this  nature,  I  directed  a  verdict  of  guilty  to  be  entered,  that 
the  opinion  of  the  Court  for  the  Consideration  of  Crown  Cases  Reserved 
night  be  taken  upon  the  question  whether  upon  these  facts  the  indict- 
ment was  supported.  Johk  Deedes. 

No  counsel  appeared  on  either  side,  but  while  the  court  was  deliber- 
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fore  no  me?i5  rea  is  required.     The  24  and  25  Victoria  ^  applies  to  accc 

sories ;  so  the  principal  having  committed  a  misdemeanor,  by  the  for 

of  the  statute  the  aiders  become  misdemeanants  also. 

Cut.  adv.  wit. 

June  1st,  the  following  judgments  were  delivered :  — 
J^LLT,  C.  B.     In  this  case,  Mary  Robinson,  together  with  John  Wi 
iam  Robinson  and    John  William  Andrew,  has    been  convicted 
embezzling  and  conspiring  to  embezzle  certain  property,  laid  to  be  t! 
property  of  Mary  Robinson  (who  is  alleged  to  have  become  bankrupt 
both  before  and  after  the  adjudication  in  bankruptcy,  with  intent  to  d 
fraud  her  creditors.    The  three  defendants  had  been  compulsorily  e 
amined,  and  without  any  caution  given,  before  the  commissioner 
bankruptcy,  under  the  provisions  of  the  Bankruptcy  Act,  1849 ;  and 
was  objected  that  these  examinations,  having  been  thus  taken,  were  n 
admissible  in  evidence  against  them  in  a  criminal  prosecution.     But  Re 
V.  ScoUi^  is  conclusive  to  show  that  this  evidence  was  admissible, 
can  not  but  think  that  that  decision  is  at  variance  with  the  principle 
law,  that  no  man  is  bound  to  criminate  himself ;  but  it  was  a  decision 
thi§  court,  and  has  since  been  recognized  in  another  case,^  and  we  a 
not  at  liberty  to  question  the  authority  of  those  decisions  here. 

It  was  also  objected  that  the  defendant  Mary  Robinson,  at  the  tin 
of  the  adjudication  in  bankruptcy  and  the  commission  of  the  off  ens* 
charged,  was  a  married  woman,  and  so  not  liable  to  be  made  a  bankrup 
To  this  it  was  answered  that  having  represented  herself  as  a  widow,  an 
traded  as  such,  and  her  husband  having  been  absent  from  Englan 
three  or  four  years,  she  had  become  liable  to  the  bankrupt  law.  But 
am  of  opinion  that,  having  been,  in  fact,  a  man-led  woman  at  the  tin 
in  question,  the  property  with  which  she  had  traded  was  the  property  ( 
her  husband,  and  that  she  was  not  within  the  operation  of  the  statut< 
of  bankruptcy.  It  has  been  held  that  a  wife  of  a  felon  convict  or  a/e??; 
coverty  who  is  a  sole  trader  by  the  custom  of  London,  is  liable  to  I: 
made  a  bankrupt ;  but  in  this  case  the  husband  of  Mary  Robinson  migl 
return  to  England  at  any  moment,  and  seize  the  property  of  which  sh 
was  possessed  and  with  which  she  had  traded,  and  exercise  his  maniU 
rights  over  it  as  he  might  think  proper.  But  it  was  further  objectc 
that  Mary  Robinson  not  having  disputed  the  adjudication  in  banlj 
ruptcy  within  the  time  limited  by  the  12  and  13  Victoria,^  the  Oazett 
became  conclusive  evidence  of  the  adjudication,  and  dispensed  wit 
any  further  proof  in  support  of  it.  This  objection,  however,  does  no 
apply  to  the  other  two  defendants ;  and,  the  prosecutors  having  failed  t 
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prove  the  allegations  in  the  indictment  necessary  to  support  a  valid  ad- 
judication, I  am  of  opinion  that,  as  against  them,  the  adjudication  was 
void  and  the  conviction  must  be  quashed.  It  was  argued  for  the  pros- 
ecution that  the  adjudication  must  be  held  good  until  annulled  or  set 
aside  by  the  Lord  Chancellor  or  the  Court  of  Bankruptcy ;  but  this  is 
altogether  a  mistake.  An  adjudication  in  bankruptcy  is  of  no  force  or 
effect  whatever  as  evidence  in  any  suit  or  proceeding,  civil  or  criminal, 
unless  supported  by  proof  of  all  the  acts  and  requisites  essential  to  its 
validity,  except  when  it  is  made  conclusive  evidence  against  particular 
classes  of  persons,  or  under  particular  circumstances,  by  the  express  pro- 
visions of  an  act  of  Parliament,  as  by  the  12  and  13  Victoria.^  Were  it 
otherwise,  if  the  husband  of  Mary  Robinson  were  to  return  to  England, 
and  take  possession,  as  he  lawfully  might,  of  the  goods  which  passed  as 
the  property  of  the  wife  to  the  hands  of  her  assignees,  he  might  be  in- 
dicted and  convicted  under  an  indictment  in  the  form  of  that  which  is 
now  before  the  court  for  embezzling  or  conspiring  to  embezzle  his  own 
property.  It  is  not  necessary  that  the  adjudication  should  be  annulled 
by  any  coort  of  law  or  equity.  The  defendants,  James  W.  Robinson 
and  John  William  Andrew,  could  not  be  heard  in  any  suit  to  set  it  aside. 
As  i^ainst  these  it  is  merely  void ;  and,  indeed,  the  indictment  is  framed 
accordingly,  for  it  contains  allegations  in  every  count,  not  merely  of  the 
adjudicature  itself,  but  of  the  petition  and  the  trading  by  Mary  Robin- 
son and  all  other  matters  essential  to  its  validity ;  and  these  were  mate- 
rial allegations  which  the  prosecutors  were  bound  to  prove.  Having 
failed  to  do  so,  the  conviction  can  not  be  sustained. 

With  respect,  however,  to  Mary  Robinson,  I  should  have  been  of 
opinion  that  she  was  also  well  entitled,  in  this  criminal  proceeding,  to 
dispute  the  validity  of  the  adjudication  against  her ;  and  that,  although 
it  may  be  expedient  and  just  to  hold  an  adjudication  in  bankruptcy 
binding  upon  the  bankrupt  who  fails  to  dispute  it  within  a  reasonable 
time,  it  can  not  have  been  intended  by  the  Legislature  to  subject  a  man, 
perhaps, — a  wholly  innocent  man,  —  to  the  pains  and  penalties  of  a 
crime,  by  reason  of  his  omission  to  dispute  a  bankruptcy  within  a  pe- 
riod of  two  or  three  months,  which  may  have  been  caused  by  mere  in- 
advertence, or  absence,  or  sickness,  or  poverty,  or  the  mistake  or 
negligence  of  an  attorney.  But  upon  this  point,  also,  the  objection  is 
supported  by  a  decision  of  this  court  in  the  case  of  Beg  v.  Levi  ;^  and 
by  that  decision  we  are  bound.  Although,  however,  the  defendant 
Mary  Robinson  is  thus  precluded  from  denying  that  she  has  become 
bankrupt,  it  is  still  open  to  her  to  contend  that  the  indictment  can  not 
be  supported,  inasmuch  as  in  every  count  it  is  alleged  that  the  property 
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embezzled  is  her  property ;  whereas  upon  the  facts  proved,  it  is  c 
that  the  property  was  property  of  her  husband ;  and  this  allegation  | 
to  th^  very  essence  of  the  ofiEense,  and  is  not  capable  of  being  va 
good  by  an  amendment ;  for  the  property  if  described  according  to 
truth,  must  have  been  laid  to  have  been  the  property  of  the  husband 
Mary  Robinson ;  and,  if  so  laid,  no  offense  whatever  under  the  stai 
would  be  charged  in  the  indictment.  And  the  learned  judge  ha> 
reported  that  the  objection  was  made,  that  the  defendants  could  not 
convicted  on  any  of  the  counts  in  the  indictment,  I  am  of  opinion  i 
the  conviction  as  to  all  three  of  the  defendants  is  bad,  and  must 
quashed. 

Martin,  B.  I  also  am  of  opinion  that  this  indictment  fails.  It  i 
as  soon  as  it  is  shown  that  Mary  Robinson  was  a  married  woman.  ' 
charge  is  laid  under  paragraphs  three  and  eleven  of  the  two  hunc 
and  twenty-first  section  of  the  Bankruptcy  Act,  1861.  In  my  judgn 
that  section  was  introduced  into  the  act  in  defense  of  the  assignees 
creditors  of  the  bankrupt ;  and,  when  it  is  established  that  the  suppc 
bankrupt  is  a  married  woman,  then  it  is  clear  that  her  property  is 
property  of  her  husband,  and  that  her  assignees  are  deprived  of  nothi 
and  therefore  the  indictment  which  lays  the  property  as  her  prop< 
fails.  With  respect  to  the  two  cases  of  Reg.  v.  Scott  ^  and  Reg.  v.  Li 
which  have  been  commented  on,  in  my  judgment  they  were  rig 
decided ;  and  I  must  say  that,  when  a  point  has  once  been  distin 
raised  and  decided  in  a  reported  case,  I  for  my  part  regret  to  find  s 
a  decision  criticised  and  disputed  over  again.  When  a  point  has  c 
been  clearly  decided,  I  think  it  is  far  better  to  acquiesce  in  the  de 
ion,  unless  it  can  be  brought  for  review  before  a  higher  court. 
Reg.  V.  Levi  ^  the  court  held  that  the  advertisement  in  the  Lon 
Gazette  was  conclusive  against  the  bankrupt  in  criminal  as  well  as  < 
cases.  Now  here  I  do  not  say  that  the  adjudication,  being  againi 
married  woman,  was  absolutely  void.  To  hold  that  it  was  so  wc 
involve  very  serious  consequences,  as  in  that  case  every  person  b 
fide  acting  upon  it  and  dealing  with  the  property,  would  be  liable  t( 
treated  as  a  trespasser.  The  indictment,  however,  fails  in  substai 
because  it  alleges  that  the  property  which  Mary  Robinson  and 
others  are  charged  with  embezzling  is  the  property  of  Mary  Robins 
and,  as  soon  as  it  is  shown  that  Mary  Robinson  is  a  married  won 
that  allegation  is  disproved. 

Btles,  J.  I  agree  with  the  Lord  Chief  Baron  that  the  prisoners 
entitled  to  their  discharge ;  but  I  desire  to  express  no  opinion  on 
questions  —  first,  whether  a  married  woman  under  these  circumstaD 
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Goold  be  made  a  bankrupt ;  or,  secondly,  whether  having  been  adjudged 
a  bankrupt,  she  is  not  a  bankrupt  within  the  meaning  of  the  statute  by 
reason  of  the  interpretation  clause  in  the  act  of  1861;  or,  thirdly, 
whether  she  or  her  co-defendants  were  bound  by  any  estoppel ;  or,  lastly, 
whether  the  examinations  were  admissible  against  any  of  them.  The 
ground  on  which  I  rest  my  judgment  is,  that  the  goods  were  from  the 
first,  and  notwithstanding  the  bankruptcy,  valid  or  invalid,  si;ill 
remained  the  property  of  the  husband,  and  that  he,  at  the  time  of  the 
bankruptcy,  was  not  merely  in  the  situation  of  a  person  having  a  title 
to  the  goods  though  out  of  possession,  but  of  one  who,  having  a  title 
to  the  goods,  was  also  in  actual  possession ;  for  it  appears  to  me  that 
on  no  supposition  could  the  goods  be  the  property  of  the  bankrupt  or 
of  her  assignees,  and  thus  that  they  were  at  the  time  of  the  bankruptcy 
not  only  the  property  of  the  husband,  but  in  his  possession  by  reason 
of  the  possession  of  his  wife. 

E^EATiNO,  J.  I  am  also  of  the  opinion  tiiat  this  conviction  can  not  be 
sustained ;  but  I  prefer  to  rest  my  judgment  upon  the  ground  stated  by 
my  brother  Byles. 

Sh££,  J.  I  also  think  the  conviction,  as  to  all  three  of  the  defendants, 
bad.  Mary  Robinson,  having,  before  the  commission  by  her  of  the 
alleged  offense,  been  adjudicated  a  bankrupt,  and  having  taken  no  steps 
to  dispute  or  annul  the  bankruptcy,  was,  in  my  opinion,  by  the  express 
enactment  of  the  two  hundred  and  twenty-niiiith  section  of  the  24  and  25 
Victoria,^  (the  interpretation  clause),  a  bankrupt.  Of  the  fact  that 
she  was  a  bankrupt,  the  production  of  the  Gazette  of  the  27th  of 
February,  1866,*  was,  as  decided  in  Reg.v.  Levi,^  on  section  233  of 
the  12  and  13  Victoria,^  conclusive  evidence.  Although  Mrs.  Robin- 
son was  a  feme  covert^  I  should  have  thought  it  very  clear  that,  if  she  had 
after  her  adjudication  been  committed  as  a  bankrupt  to  prison,  and  her 
gaoler  had  suffered  her  to  escape,  he  would  have  been  liable  under 
the  12  and  13  Victoria,  to  the  forfeiture  enacted;  and  I  see  no  good 
reason  for  doubting  that  she  might  have  been  convicted  of  several  of  the 
misdemeanors  which  are  declared  to  be  such  by  the  two  hundred  and 
twenty-first  section  of  the  24  and  25  Victoria.^  She  is  charged, 
however,  in  ail  the  counts  of  this  indictment,  with  having  embezzled, 
concealed,  or  otherwise  unlawfully  dealt  with  her  property;  and  the 
other  defendants  are  charged  with  having  aided  her  in  so  doing.  In 
order  to  support  those  charges,  it  was  necessary  to  prove  that  the 
property  in  question  was  the  property  of  her,  Mary  Robinson.  The 
proof  was  that  it  was  the  property  of  Robert  Robinson ;  and  on  that 

1  eh.  IM.  s  ch.  106.  sec  271. 

•  UAC.C.C.S07;  M  L.  J.  (llLO.)74.  *  ch.  134. 

•eh.  KM. 
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ground  I  agree  with  my  Lord  Chief  Baron  and  the  other  men 
of  the  court,  that  the  conviction  was  bad,  and  must,  as  to  all 
defendants,  be  quashed.  His  objection  to  the  conviction  is 
technical,  but  substantial.  The  law  of  husband  and  wife,  as  res] 
the  dealings  of  a  wife  with  third  persons,  is  but  a  branch  of  the  h 
9gency.  There  was  some  evidence  in  this  case  that  the  wife  carric 
her  trade  with  the  knowledge  and  authority  of  her  husband.  Her 
ings  might  probably  have  been  held  to  be  his  dealings ;  and  the  ] 
erty  which  was  called  her's  in  the  Court  of  Bankruptcy  certainly  belc 
to  him.  In  taking  steps  to  vest  it  in  assignees,  under  the  provisio 
the  Bankruptcy  Act,  without  his  authority,  she  did  what  was,  as  res 
him,  and  probably  also  as  respects  some  of  her  creditors,  wrong : 
it  is  quite  consistent  with  the  facts  of  the  case,  as  reported  to  us, 
on  better  information,  she  desired  to  retrace  her  steps  and  preserv 
property  in  question  to  be  disposed  of  by  its  true  owner.  It  is  en 
however,  to  decide  this  point  on  the  ground  that  a  material  allegat 
all  the  counts  of  indictment,  the  allegation  that  the  property  ws 
property,  was  disproved  by  the  evidence  which  has  been  reported 
As  respects  the  point  of  the  admissibility  of  the  examinations,  it  has 
decided  in  Meg,  v.  Scott ^^  that  the  maxim  that  no  man  shall  be 
pelled  to  criminate  himself,  has,  in  the  case  of  the  examination  of 
rupts  and  others  in  bankruptcy,  been  annulled  by  the  Bankrup 

<  Conviction  quae) 


FORCIBLE  ENTRY  AND  DETAINER— NO  FINE  CAN  BE  IMPOSl 

WIFE. 

State  v.  Habvet, 

[3  N.  H.  66,] 

In  the  Supreme  Court  of  New  JBampskire^  May  Temij  282^ 

^Vordble  Bntryand  Detainer  may  lie  against  husband  and  wife  Jointly  where 
cible  entry  Is  the  Joint  act  of  both ;  but  no  line  can  be  imposed  upon  the  wife. 

This  was  a  writ  of  certiorari  issued  on  the  motion  of  the  respor 
commanding  two  justices  of  the  peace  for  this  county  to  certif 
doings,  upon  a  certain  process  of  forcible  entry  and  detainer,  b 
fore  them,  on  the  complaint  of  Levi  Willard  against  the  responds 

Willard's  complaint  alleged,  "  that  the  said  Willard,  on  the  ^ 

t 

1  Dears.  A  B.  C.  C. 47;  86  L.  J.  (M.  0.)  128. 
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December,  1822,  was  seized  and  possessed  of  a  certain  farm  in  Surry, 
in  this  county,  bounded,  etc.,  and  being  so  seized  and  possessed,  the 
said  Jonathan  Harvey  and  Boxana,  his  wife,  into  the  same  farm  did 
enter,  and  from  thenceforth  the  possession  of  the  same  farm  have 
wholly  refused  to  deliver  to  the  said  Willard,  and  the  same  with  force 
and  arms,  and  with  a  strong  hand,  have  unlawfully  held  and  forcibly 
detained  from  the  said  Willard,  and  still  unlawfully,  violently  and  for- 
cibly hold  and  detain  from  the  said  Willard,  contrary  to  the  statute  in 
such  ca^e  made  and  provided,  and  against  the  peace." 

The  respondents  appeared  before  the  justices  and  said  they  were  not 
guUty,  and  the  cause  was  committed  to  a  jury,  who  returned  a  verdict, 
^'  that  the  facts  alleged  in  WiUard's  complaint  were  true,  that  the  said 
Harvey  and  wife  were  guilty,  and  Willard  ought  to  have  restitution  of 
the  premises  immediately." 

Whereupon  it  was  considered  by  the  justices  that  Willard  have  resti- 
tution, and  recover  against  Harvey  and  wife,  costs  taxed  at  $23.94,  and 
a  fine  of  $1. 

J,  Parker  J  for  the  State. 

J.  TFiZson,  for  the  respondent. 

BiCHARDSoir,  C.  J.  In  this  case  the  forcible  detainer  is  alleged  as 
the  joint  act  of  the  husband  and  wife,  and  it  is  contended  that  this  pro- 
cess can  not  be  supported  against  a  wife  for  acts  done  jointly  with  her 
husband. 

In  order  to  ascertain  the  weight  of  this  objection,  it  is  necessary  to 
examine  the  nature  of  the  proceedings  in  a  case  of  forcible  entry  and 
detainer. 

The  mode  of  proceeding  is  prescribed  by  the  statute  of  February  16, 
1791,1  and  although  the  proceedings  are  in  the  form  of  prosecutions  for 
crime,  and,  in  certain  cases,  a  fine  may  be  imposed  upon  the  respond- 
ent, yet  still  the  proceedings  must  be  viewed  in  some  respects  as  a  pri- 
vate remedy.  Thus  the  court  may  award  to  the  complainant  restitution 
of  the  premises ;  may  adjudge  costs  to  the  complainant  or  respondent ; 
the  respondent  is  summoned  to  appear  before  the  justices,  and  if  he 
neglects  to  appear,  they  may  proceed  to  the  hearing  in  his  absence.  In 
these  respects,  the  proceedings  are,  in  their  nature,  a  mere  civil  remedy. 

It  is  said,  that  for  wrongs,  in  which  two  persons  may  concur,  a  hus- 
band and  wife  may  be  sued  jointly  for  the  act  of  both.^  And  we  are 
of  opinion  that  so  far  as  redress  for  a  private  wrong,  done  by  a  husband 
and  wife  jointly,  is  sought  by  the  process  of  forcible  entry  and  detainer, 
the  wife  may  be  made  a  party. 

1  1 N.  H.  Laws,  S4L  SI  Chitty's  PL  81 ;  Yelverton,  106 ;  1  Ven- 

tris,  flS ;  S  Leylnu,  63. 
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from  selling  or  incambering  such  personal  chattels  as  are  exempt 
law  from  execution,  unless  with  her  assent ;  ^  and  if  he  shall  attei 
to  do  so  she  may  bring  action  to  recover  the  same  in  her  own  nan 
These  powers  and  privil^es  in  respect  to  the  husband's  property 
not  conferred  on  the  wife  for  her  own  benefit  exclusively,  or  in  orde 
give  her  interests  independent  of  the  husband ;  but  they  are  given 
for  the  benefit  of  the  whole  family  in  order  that  they  may  not 
deprived  of  the  reasonable  means  of  support  which  the  law  has  endi 
ored  to  save  to  them  and  to  the  end  that  they  may  be  kept  togethei 
a  family  if  such  should  be  their  desire.  And  after  the  death  of 
husband  and  father,  the  family  unity  is  still  regarded  in  the  protec 
which  is  given  to  the  homestead.^ 

We  have  said  that  the  wife  is  entitled  to  support  at  the  husba 
domicil,  and  as  we  have  seen,  she  may  prevent  his  disposing  of  it. 
statute  has  not  given  him  a  corresponding  right  to  impede  or  prec 
conveyances  or  incumbrances  by  the  wife ;  but  nevertheless  so  lou 
they  occupy  together,  he  is  not  to  be  considered  as  being  upon 
premises  bv  sufferance  merely.  He  is  there  by  right,  as  one  oi 
legal  unity  know  to  the  law  as  a  family ;  as  having  important  duti< 
perform  and  responsibilities  to  bear  in  that  relation,  which  can  oul 
properly  and  with  amplitude  performed  and  borne  while  the  legal  i 
represents  an  actuality;  as  having  rights  in  consort  and  offs] 
which  can  only  be  valuable  reciprocally  while  the  one  spot,  hov 
owned,  shall  be  the  home  of  all ;  and  in  many  ways  he  still  repre 
the  family  in  important  relations  of  society  and  government.  I 
of  the  legislation  on  the  subject  is  exceedingly  crude;  some  < 
has  injudiciously  given  powers  to  the  wife  in  the  disposition  of  pro] 
which  it  has  prudently  denied  to  the  husband ;  but  none  of  it  n 
the  husband  a  stranger  in  law  in  the  wife's  domicil.  The  propei 
hers  alone  but  the  residence  is  equally  his ;  the  estate  is  in  her,  bi 
dwelling-house,  the  domua  is  that  of  both. 

If,  therefore,  the  husband  shall  be  guilty  of  the  great  wrong  t 
wife  and  family  of  setting  fire  to  the  house  they  inhabit,  he  is  no 
guilty  of  arson  in  so  doing  than  the  wife  was  at  the  common  law 
like  wrong  to  the  dwelling-house  of  the  husband.  The  case  is  a 
proper  one  for  a  penal  statute,  but  none  has  yet  been  enacted  to  m* 
The  house,  in  legal  contemplation,  as  regards  the  offense  under  c< 
eration,  is  the  dwelling-house  of  the  husband  himself. 

But  in  so  holding,  we  do  not  decide  that  if  the  family  relat 
broken  up  in  fact,  and  husband  and  wife  are  living  apart  f rona 
other,  whether  under  articles  of  separation  or  not,  the  same'exen 

1  Comp.  lu.  Bee  4465.  *  Const,  uM  supra, 

s  Comp.  L.  eeo.  8894. 
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from  criminal  liability  can  exist.  There  is  much  reason  for  holding 
that  the  wife's  dwelling-house  can  be  considered  that  of  the  husband 
only  while  he  makes  it  such  in  fact,  and  that  there  is  no  such  legal 
identity  as  can  preclude  her  house  being  considered  in  legal  proceedings 
against  him,  as  the  dwelling  of  ^'  another  ''Vhen  it  is  no  longer  his 
abode.  That  case  was  not  fairly  presented  upon  this  record  and  was 
barely  alluded  to  in  the  argument ;  and  it  must  be  left  for  the  proper 
consideratioii  when  it  becomes  necessary  to  decide  it.  We  confine  our 
attention  now  to  the  case  of  a  husband  in  the  practical  exercise  of  the 
right  to  reside  with  his  family  in  the  wife's  dwelling-house,  which  the 
wife  at  the  same  time  practically  concedes.  In  such  a  case  the  dwelling- 
honse  can  not  be  said  not  to  be  that  of  the  husband. 

It  follows  that  the  judgment  was  erroneous  and  it  must  be  reversed 
and  a  new  trial  ordered. 

The  other  justices  concurred. 


COEBCION     APPLIES    TO    MISDEMEANORS     AND    FELONIES  —  BOB- 
BEBT  WITH  VIOLENCE— PBOOF  OF  MABBIAQE. 

R.   V.  TORPEY. 

[12  Cox,  46,] 

In  the  Centred  Criminal  Courts  London j  1871. 

1.  Sremmptloiii  of  Ooeroion  Applies  to  Misdemeanors  and  Felonies.  —The  pre- 

•mnpUon  of  coercion  exists  in  miBdemeanon  as  weU  as  in  felonies,  and  the  question . 
for  the  jury  is  the  same  in  both  cases. 

2.  Bobbery  with  Yiolenoe. — The  doctrine  applies  to  the  crime  of  robbery  with  violence. 

8.  KaniAffe  Need  not  be  Proved.  —  Where  a  man  and  woman  are  indicted  together  for 
a  Joint  crime  and  it  appears  frpm  the  evidence  for  the  prosecution  that  they  had  lived 
together  for  some  months  as  man  and  wife,  having  with  them  an  infant  who  passed  as 
their  chUd,  it  is  not  necessary  for  the  woman  to  give  evidence  of  her  marriage  in  order 
to  entitle  her  to  the  benefit  of  the  doctrine  of  coercion,  although  the  indictment  does  not 
deeeribe  her  as  a  married  woman. 

Martha  Torpey  was  indicted,  with  one  Michael  Torpey,  for  a  robbery 
with  violence  committed  by  them  together  upon  James  Unett  Parkes, 
and  stealing  from  his  person  two  diamond  necklaces  and  other  articles 
of  Jewelry,  the  goods  of  William  Henry  Ryder.  The  second  count  of 
the  indictment  described  the  goods  as  being,  at  the  time  of  the  robbery, 
in  the  possession  and  under  the  control  of  the  said  J.  U.  Parkes. 

The  third  count  charged  both  prisoners  with  feloniously  receiving  the 
property,  knowing  it  to  have  been  stolen. 
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The  male  prisoner  waa  not  In  custody,  Bnd  the  female  prisODer  may, 
I'lerefore,  be  tried  alone.  In  the  gaol  calendar  she  was  described  as  a 
:  j;irried  iroman,  but  this  did  not  appear  on  the  face  of  the  indictment, 
V.  1  lich  cont^ned  no  descriptioo  of  either  prisoner. 

Metcalfe  and  Straight  fot  the  prosecution. 

Montague  WiUame  and  Horace  Brown  for  the  defense. 

The  facts  of  the  case,  as  appearing  from  the  evidence,  were  as  fol- 
lows ;  — 

The  prosecutor  waa  an  assistant  to  Messrs.  London  &  Ryder, 
ji'wellers,  of  New  Bond  Street.  On  the  12th  of  January  last,  in  conse- 
quence of  an  order  given  to  his  employers,  he  went,  with  some  jewelry 
to  the  value  of  over  £5,000,  to  a  house,  Na.  i  Upper  Berkeley  Street, 
W.  He  reached  the  house  about  half-past  Are  o'clock  in  the  evening, 
mid  the  door  was  opened  by  Michael  Torpey  who  had  given  the  order 
fur  the  jewelry  at  the  shop.  Michael  Torpey  apologized  fortheal»enc6 
uf  the  servant ;  asked  proeeeator  to  leave  his  hat  in  a  room  on  the 
ofi'ound  floor,  and  there  to  follow  him  (Torpey)  to  the  drawing-room. 
There  they  were  joined  by  the  prisoner,  Martha  Torpey,  and  prosecutor 
took  out  of  a  bag  part  of  the  jeweliy,  and  placing  It  on  the  table,  began 
to  show  it  to  the  two  prisoners,  keeping  the  renuunder  of  the  jewelry 
ill  his  bag  under  the  table.  The  two  prisoners  were  together  on  the 
other  side  of  the  table,  and  as  they  examined  the  jewels  the  value  of 
each  article  was  explained. 

The  male  prisoner  admired  a  necklace  worth  £1,100,  and  said  be 
sliould  like  to  have  either  that  one  or  one  valued  at  £570,  but  that  he 
thought  he  should  like  to  consult  his  wife's  sister  before  a  decision  was 
come  to.  He  told  the  female  prisoner  to  call  her  sister,  and  she  left  the 
room  apparently  for  that  purpose.  The  male  prisoner  coutinned  stand* 
iug  at  the  table  in  the  same  position  as  before,  and  prosecutor  remained 
^vitb  his  back  to  the  door.  In  about  a  couple  of  minutes  the  female 
{prisoner  returned,  and  swd  that  her  sister  would  be  there  directly.  She 
then  came  quietly  behind  prosecutor,  and  placed  a  handkerchief  satur- 
ated with  something  over  bis  face  and  mouth,  whilst  the  male  prisoner 
rushed  at  him  and  clasped  him  round  the  arms  in  front.  Tbey  straggled 
together  for  two  or  three  minutes,  the  female  prisoner  constantly  apply- 
ii]g  the  handkerchief  to  prosecutor's  face,  who,  after  a  short  time, 
Ijiccame  unconscious,  and  was  forced  by  the  prisoners  on  to  a  sofa. 

On  returning  to  complete  consciousness  prosecutor  found  Mmtu'lf 
lying  on  the  sofa,  bound  with  straps.  Both  prisoners  had  then  left  the 
house,  taking  with  them  all  the  jeweliy  which  had  been  placed  on  the 
table,  except  a  small  gold  chun. 

The  house  in  Berkeley  Street  had  been  taken  at  a  weekly  rent  by  the 
male  prisoner  from  a  house  agent,  to  whom  he  represented  bis  name  as 


B.  V.  TOBPEY.  59 

T^irel,  and  gave  a  reference  to  a  hotel-keeper  at  Bath.  The  reply  to 
the  reference,  in  consequence  of  vhich  the  male  prisoner  was  allowed  to 
engage  the  house,  was  as  follows :  — 


"  Bath,  Eotal  Hotel, 
"LelOJan.  1871 


i 


'^  M.  de  Madallion  (being  imperfectly  acquainted  with  the  English  lan- 
gaage)  has  requested  me  to  acknowledge  and  reply  to  your  letter.  We 
have  known  Mr.  T^rrel  for  some  years  in  Paris,  and  I  have  no  hesita- 
tion in  assuring  you  that  any  engagement  into  which  he  may  enter  with 
you  will  be  honorably  fulfilled. 

''  I  am  faithfully  yours, 

^^  Emily  De  Madaluon." 

This  letter  was  proved  to  be  in  the  handwriting  of  the  female  prisoner. 

On  the  afternoon  of  the  robbery  both  prisoners  arrived  at  the  house 
in  Berkeley  Street  in  a  cab ;  they  had  no  baggage.  Shordy  afterwards 
the  only  female  servant  in  the  house  was  sent  out  by  the  female  pris- 
oner with  a  letter  directed  to  some  fictitious  Miss  Pearson  at  Tulse  Hill, 
and  the  servant's  unsuccessful  search  for  this  person  kept  her  fully 
occupied  until  after  the  robbery  had  been  completed.  On  her  return 
the  house  was  in  the  possession  of  the  police.  The  direction  on  the 
envelope  of  this  letter  was  also  proved  to  be  in  the  handwriting  of  the 
female  prisoner. 

The  two  prisoners  had  been  living  together  as  husband  and  wife  since 
the  month  of  June  previously  at  the  house  of  a  Miss  Pitt  at  Leaming- 
ton. They  had  with  them  an  infant  whom  they  treated  as  their  child. 
On  the  9th  of  January  the  male  prisoner  went  to  London.  On  the  11th 
the  female  prisoner  received  two  telegrams  at  Leamington.  On  the 
morning  of  the  12th  (the  day  of  the  robbery)  she  left  for  London,  stat- 
ing that  she  might  not  return  that  evening,  in  which  case  she  would  send 
a  telegram.  On  the  evening  of  the  12th  Miss  Pitt  received  a  telegram 
from  her,  and  about  two  o'clock  on  the  morning  of  the  13th  both  pris- 
oners returned  together,  and  the  male  prisoner  left  in  a  day  or  two,  and 
went  abroad,  leaving  the  female  prisoner  at  Leamington,  where  she  was 
shortly  afterwards  apprehended. 

On  the  15th  of  January  a  relative  of  the  female  prisoner  received 
from  her  a  parcel  (containing  part  of  the  stolen  property),  with  a  letter 
asking  the  former  to  take  charge  of  the  parcel  for  a  time.  This  letter 
was  also  in  the  handwriting  of  the  female  prisoner. 

Metcalfe^  in  opening  the  case  to  the  jury,  said  the  question  which 
would  be  raised  by  the  defense  would  be  whether  the  prisoner  had 
acted  under  the  coercion  of  her  husband.    The  doctrine  of  coercion 
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had  been  to  some  extent  misunderstood  in  some  of  the  earlier  cases 
quoted  in  books  of  law ;  but  in  these  days  of  civilization  a  different 
construction  was  put  upon  it.    The  question  the  jury  would  have  to 
consider  was,  whether  the  woman  acted  under  the  coercion  and  influ- 
ence of  her  husband  in  such  a  way  as  to  free  her  from  all  liability,  or 
whether  she  herself  committed  certain  acts  of  violence  of  her  own  will 
arid  accord,  which  rendered  her  clearly  liable  for  the  consequences. 
Whilst  there  was  a  strong  presumption  in  favor  of  a  married  woman 
that  she  had  acted  under  the  influence  of  her  husband,  that  was  very 
easily  to  be  rebutted  by  showing  that  she  took  active  steps  towards  the 
perpetration  of  the  crime.    For  instance,  letters  might  be  written  by 
her  independently  of  the  will  of  her  husband  (as  was,  he  submitted, 
the  case  here),  and  that  would  take  her  away  from  his  influence  and 
control.    In  this  case  the  prisoner  conmiitted  the  first  act  of  violence 
by  placing  the  handkerchief  over  the  face  of  the  assistant,  whilst  he 
husband  completed  the  act  and  stole  the  jewelry.     There  was  nothin; 
to  show  that  he  compelled  her  to  submit  to  an  act  of  violence,  or  ths 
she  was  under  his  coercion  at  the  time. 

WiUiams  submitted  that  there  was  no  case  to  go  to  the  jury.  Tl 
prisoner  was  undoubtedly  a  married  woman,  and  no  question  wou 
arise  as  to  that — indeed,  the  case  for  the  prosecution  was  so  open 
to  the  jury  by  Mr.  Metcalfe;  and  he  should  ask  whether,  consider! 
the  law  as  defined  by  the  different  authorities,  she  was  not  entitled 
an  acquittal.  The  prisoner,  to  all  appearance,  was  acting  under  co 
cion ;  she  was,  in  fact,  under  the  influence  and  control  of  her  husba 
and  therefore  was  not  responsible  for  her  conduct.  He  referred  to 
case  of  Reg,  v.  Cruse  ^  and  the  various  cases  there  cited,  including  \ 
ticularly  that  of  Reg.  v.  Archer  ^  as  an  authority  for  the  proposi 
that,  even  if  the  woman  had  been  proved  to  have  taken  a  more  ac 
part  than  her  husband,  she  would  not  be  liable  to  be  convicted  of 
charge,  but  would  be  absolved  on  the  ground  of  control. 

The  Regobdeb  overruled  the  objection,  and  this  case  was  orders 
proceed. 

Metcalfe  argued,  that  if  the  woman  committed  an  act  volunt 
such  as  writing  the  letter  of  reference,  she  was  responsible,  an* 
punishable  just  the  same  as  if  she  were  a /erne  sole. 

Miss  Pitt,  being  recalled,  said  that  the  male  prisoner  was  awa3 
Leamington  for  several  days,  and  might  have  been  in  corapany  vri 
female  prisoner  at  the  time  the  letter  of  reference  was  written. 

WUliams  said  that  letter  was  dated  from  Bath.     There 
deuce  to  prove  that  the  female  prisoner  was  ever  there. 

1  8  0.  &  p.  Ml.  and  2  Mood.  0.  0. 53.  >  1  Mood.  C.  C.  14S. 
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Straight  said  that  it  was  perfectly  clear  that,  in  cases  where  yiolence 
was  used,  the  wife  was  as  responsible  as  the  husband. 

The  Recobdbr.  It  is  perfectly  clear  that  the  presence  of  the  husband 
raises  only  a  prima  facie  presumption,  which  is  capable  of  being  rebutted 
by  the  evidence  in  particular  cases. 

Williams  then  addressed  the  jury  upon  the  question  whether,  on  the 
facts  proved,  the  prisoner  was  acting  under  the  husband's  control  or 
not. 

The  Recorder,  in  somming  up  the  case,  told  the  juiy  that  they  must 
aot  suppose  that  they  were  called  upon  to  come  to  a  different  conclusion 
in  this  case,  in  consequence  of  the  absence  of  the  husband,  from  that 
which  they  would  otherwise  have  come  to.  He  had  to  lay  down  the 
law  to  them  precisely  in  the  same  way  as  if  the  husband  were  then 
standing  by  the  side  of  the  accused. 

The  presumption  of  law  was,  that  if  an  act  of  dishonesty  were  com- 
mitted by  a  wife  in  the  presence  of  her  husband,  she  was  acting  under 
his  control  and  coercion ;  but  that  presumption  might  be  rebutted  by 
acts  otherwise  committed  by  her.  The  question  for  their  consideration 
was,  whether  the  part  taken  by  the  prisoner  showed. that  she  was  exer- 
dsing  her  own  free  will,  and  was  not  coerced  by  her  husband  at  the 
time.  He  then  referred  to  the  evidence,  and  observed  that,  with  re- 
spect to  sending  the  letter  of  reference  to  the  house  agent,  and  the  one 
by  the  servant  to  Tulse  Hill,  it  certainly  had  not  been  proved  that  the 
hasband  was  present  on  either  of  those  occasions.  If,  in  the  opinion 
of  the  jury,  the  woman  was  acting  under  coercion  and  control,  the  bal- 
ance of  authority  was  in  her  favor,  and  she  would  be  entitled  to  an 
acquittal.  The  cases,  however,  were  not  unanimous  on  the  subject. 
He  must  object  to  the  doctrine,  that  a  wife  was  always  bound  to  obey 
the  dictates  of  her  husband.  A  woman  certainly  was  not  to  do  a  wicked 
act  simply  because  her  husband  directed  her  to  do  it.  The  simple 
question  was,  aye  or  no,  did  the  jury  believe  that  the  woman,  either  in 
procaring  the  handkerchief  and  forcing  it  upon  the  prosecutor's  mouth, 
or  in  writing  the  letters  and  sending  the  servant  to  Tulse  Hill,  or  in  any 
other  act  done  by  her,  was  exercising  an  independent  will,  or  was  she 
acting  throughout  under  the  husband's  coercion. 

The  juiy  returned  the  following  verdict:  — 

^'  We  are  of  opinion  that  the  whole  matter  was  pre-arranged  by  the 

husband,  and  that  the  prisoner  acted  under  his  coercion  and  control  at 

the  time." 

Not  guilty. 

Metcalfe  said  there  were  other  indictments  against  the  prisoners ;  one 
was  for  the  misdemeanor  of  an  assault  upon  the  prosecutor,  or  oc- 
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casioning  him  actualy  bodily  harm,  and  he  proposed  to  proceed  with 
that  case. 

Williams  argued  that  if  evidence  were  given  on  the  indictment  the 
same  point  would  arise. 

Metcalfe  contended  that  Hawkins  and  other  tes!t-writers  drew  a  dis* 
tinction  on  this  point  between  cases  of  felony  and  cases  of  misde- 
meanor only.  Indeed,  this  distinction  was  drawn  in  the  case  of  Beg.  v. 
Cruaej  already  cited. 

WiUiams  contended  that  no  such  distinction  existed.  He  referred  to 
Beg.  V.  Price  ^  where  the  acquittal  of  a  woman  was  directed  who  had 
been  jointly  indicted  with  her  husband  for  a  misdemeanor  in  unlaw- 
fully uttering  counterfeit  coin. 

The  Recorder  (after  consulting  Mr.  Baron  Bramwell),  stated  that 
he  should  have  to  leave  this  case  to  the  jury  in  the  same  way  as  the 
last, whereupon  Metcalfe  said  he  should  not  otter  any  evidence. 

Not  guiUy. 


mabital  coeecion  in  the  federal  courts— evidence  ofmab- 

BIAGE. 

United  States  v.  Db  Quh-feldt. 

[2  Crim.  L.  Hag.  211.] 

In  the  United  States  Circuit  Courts   Western  District  of  Tennessee, 

January  y  1881. 

1.  Ihdiotmexit  a«ralnat  Karrled  Woman— Pleading.— U  a  married  woman  is  de- 

scribed, in  an  information  llled  against  her  alone,  as  a  single  woman,  or  is  not  described 
at  all  as  married  or  single,  she  may  either  move  to  quash  the  information  or  plead  in 
abatement  for  want  of  a  proper  addition ;  bat  if  she  fall  to  do  this,  and  plead  not 
gnilty,  that  Is  prima  /<mcU  evidenee  that  she  is  not  hfeme  covert.  It  is  not  condasive, 
however,  and  she  may,  under  the  general  issue,  prove  the  marriage,  as  weU  as  the  other 
facts  essential  to  show  marital  coercion. 

2,  The  DeclaratloziB  of  a  Uaa  and  Woman  reoogmlBinff  oaoh  other  as  man  and 

wife,  made  at  the  time  of  their  arrest  in  company  with  each  other,  while  engaged  in  the 
act  of  making  .counterfeit  coins,  the  fact  that  they  had  been  cohabiting  together,  and 
were  reputed  to  be  married,  are  competent  proof  of  the  marriage. 

8.  A  New  Trial  will  be  granted  In  Orlmlnal  Oases  for  the  improper  rejection  of  com- 
petent and  material  testimony,  although  in  the  opinion  of  the  court  the  evidence  re- 
jected was  wholly  insufficient  to  establish  the  issue,  because  the  defendant  has  a  right 
to  the  verdict  of  a  Jury  on  all  the  facts  constituting  her  defence,  and  the  court  wiU  not, 
on  a  motion  for  a  new  trial,  undertake  to  pass  on  the  weight  of  the  proofs. 

Preenmptlon  of  Ctoerolon  —  Kule  In  Federal  Oonrte.  —  QwBre:  Whether  the  common 
law  fiction  that  a  married  woman  committing  an  offense  in  the  presence  of  her  husband* 

1  8  0.  A  P.  19. 
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presnmatkly  acts  by  his  coercion,  furnishes  any  ezonse  or  exemption  from  the  penaltiea 
imposed  by  an  act  of  Congress  for  the  commission  of  statutory  crimes,  when  the  statute 
itself  makes  no  such  exception. 

On  motion  for  new  trial. 

W.  W.  Murray^  District  Attorney,  and  John  B.   Ooughy  Assistant 
District  Attorney,  for  the  United  States. 

M.  D.  X.  Stewart^  J.  S.  Duval  and  B.  B.  BameSy  for  defendant. 

Hammokd,  D.  J,    The  defendant,  being  arraigned  upon  an  informa- 
tion charging  her  with  counterfeiting  coins,  pleaded  not  guilty,  and  was 
put  npon  her  trial.     She  is  described  in  the  information  simply  a» 
^' Annie  De  Quilfeldt,  otherwise  known  as  Annie  Egbert ; ''  all  addi- 
tion,  such  as    "wife  of  A,  B.,"  *' widow,"  or    "spinster,"  being 
omittted.     On  the  trial,  a  witness,  the  detective  who  arrested  her,  was 
asked  whether  she  was  not  living  with  Charles  6.  De  Quilfeldt,  who  had 
JQst  been  convicted  of  counterfeiting,  as  his  wife ;  whether  they,  at  the 
time  of  arrest,  called  and'  recognized  each  other  as  such,  and  whether 
they  were  not  reported  to  be  man  and  wife  among  their  neighbors. 
This  testimony  was,  on  objection  of  the  district  attorney,  excluded. 
There  was    proof  tending  to   show  that,  when  the   defendant  was 
caught  in  the  act  of  molding  the  coins,  this  man,  De  Quilfeldt  was 
either  present,  or  so  nearly  connected  with  the  act,  as  to  shield  her 
under  the  doctrine  of  marital  coercion,  if  she  be  in  fact  his  wife.     He 
was  proved  to  have  been  eng^ed  in  counterfeiting  at  his  house,  where 
this  defendant  lived  with  him.    The  testimony  was  excluded,  as  will 
appear  hereafter,  on  the  ground  that  by  pleading  over  the  defendant 
had  waived  the  defense  of  coverture.    But  the  court  sought  to  protect 
her  against  the  effect  of  the  ruling  by  offering  to  allow  her  to  withdraw 
a  juror,  enter  a  mistrial,  and  then  to  withdraw  the  plea  of  not  guilty 
and  plead  the  want  of  a  proper  addition,  desqribing  her  as  married  or 
single,  in  abatement.    Upon  being  informed  that  a  plea  in  abatement 
must  be  verified  by  affidavit,  her  counsel,  upon  consultation  with  her, 
declined  to  take  this  course,  and  she  was  convicted.    She  now  moves 
for  a  new  trial  for  error  committed  by  the  court  in  excluding  testimony 
tending  to  show  that  she  was  married  to  De  Quilfeldt,  and  raising  the 
presumption  in  her  favor  of  coercion  by  her  husband. 

Before  entering  upon  the  consideration  of  the  question  whether  the 
testimony  was  properly  rejected,  it  may  be  proper  to  say  that  this 
defence  of  marital  coercion  as  a  protection  to  women  engaged  in  the 
commission  of  crime  is  not  a  favored  one,  and,  at  least  in  modem 
times,  has  almost  lost  all  solid  foundation  for  its  existence.  It  has 
been  abrogated  by  statute  in  some  States,  and  might  well  be  in  all.^    It 

1 1  Benn.  A  Heard  Lead.  Orim.  Oas.  (2d      Lonis  ed.  1878),  art  80.  p.  SO,  and  note  2,  pi» 
•L)  81,  and  notes;  Steph.  Dig.  Or.  L.  (St.       862. 
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is  almost  an  absurdity  in  this  day  to  pretend  that  hnsbands  can  or  do 
coerce  their  wives  into  the  commission  of  crimes,  and,  where  coercion 
appears  as  a  fact,  the  court  or  jury  would  always  allow  it  to  mitigate 
punishment,  or  it  might  well  be  a  recommendation  to  executive  clem- 
ency ;  but  to  hold  it  to  be  presumed  as  a  fact,  in  all  cases  where  the 
husband  is  present,  is  the  relic  of  a  belief  in  the  ignorance  and  pusil- 
lanimity of  women  which  is  not,  and  perhaps  never  was,  well  founded, 
and  does  them  no  credit.  I  have  had  serious  doubts  whether  this 
common-law  fiction  has  a  place  in  the  criminal  jurisprudence  of  the 
ynited  States.  Our  offenses  are  purely  statutory,  and  we  do  not  look 
to  the  common  law,  or  the  law  of  the  States,  to  furnish  us  any  element 
or  characteristic  of  an  offense.^ 

This  statute  against  counterfeiting  says,  **  every  person  who  falsely 
makes,  forges,  or  counterfeits  any  coin,"  etc.,  shaU  be  punished.  It 
makes  no  exception  in  favor  of  married  women,  and  it  may  well  be 
doubted  if  the  courts  can  engraft  an  exception  on  the  statute.^  I  am 
inclined  to  believe  it  is  the  logical  result  of  the  doctrine  that  our  crimes 
are  statutory,  and  that  we  have  no  common  law  of  crimes,  except  so 
far  as  the  statutes  have  adopted  it,  in  matters  of  evidence  and  practice, 
that  no  exemption  exists  unless  Congress  defines  and  declares  it.  The 
presumption  of  coercion  may  be  a  rule  of  evidence,  but  the  exemption 
of  the  wife  on  account  of  it  is  a  rule  of  law  that  Congress  has  not 
declared.  I  have  not  found  the  point  discussed,  nor  any  case  recogniz- 
ing this  doctrine  of  marital  coercion,  in  the  Federal  courts.  There  are 
cases  recognizing  insanity,  and  perhaps  infancy  as  a  defence,  but,  gener- 
ally, the  cases  are  those  of  common-law  crimes  on  the  high  seas  or  else- 
where, of  which  these  courts  have  jurisdiction,  and  which  are  defined 
not  by  statute,  but  by  the  adoption  by  Congress  of  the  common  law  in 
its  fullest  scope.  Insanity  was  recognized  as  a  defence  to  statutory 
offenses  in  United  States  v.  SchuUz,^  and  United  States  v.  Lanca^ter,^ 
and  there  may  be  other  cases.  I  am  not  willing,  however,  without  con- 
sultation with  my  brother  judges  on  this  bench,  to  exclude  this  defense 
on  that  theory,  and  shall,  therefore,  for  the  purposes  of  this  motion, 
assume  that  we  are  to  be  governed  by  the  common-law  principle  that  a 
wife  committing  an  offense  in  the  presence  of  her  husband  is  prima 
fade  presumed  to  act  by  his  command,  and  is,  therefore,  not  guilty 
unless  it  can  be  shown  th^  she  was  in  fact  not  governed  by  him. 

The  testimony  was  excluded  on  the  authority  of  the  statement  that 
**  if  a  feme  covert  be  indicted  as  a  feme  sole,  her  proper  course  is  to 

1  United  states  v.  Ooppersmith,  1  Cr.  I..  >  6  McLean,  121. 

Mag.  741 ;  United  States  v.  Walsh,  6  Dill.  68.  *  7  Bias.  UO. 

1  Commonwealth  v,  Lewis,  1  Meto.  (liass.) 
151,153. 
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• 

plead  the  misnomer  in  abatement,  for,  if  she  pleads  over,  she  can  not 
tftke  advantage  of  it.  She  mast  aver  her  marriage  in  her  plea,  and 
prove  it  affirmatively."  ^  If ,  as  is  now  argued,  this  means  to  apply  only 
to  the  plea  of  misnomer,  the  paragraph  is  misleading,  for  the  mere 
erroneous  statement  of  the  defendant's  name  in  an  indictment  or  infor- 
mation must  be  corrected  by  plea  in  abatement,  whether  the  defendant 
be  man  or  woman,  married  or  single,  and  the  status  of  the  woman,  as 
regards  her  being  married  or  single,  is,  it  seems  to  me,  wholly  imma- 
terial, except  as  a  matter  of  evidence  on  the  plea.^ 

I  think  the  author — and  I  say  this  with  the  utmost  diffidence,  of  one 
80  eminent  and  learned  In  this  department  of  the  law  —  has  confused 
somewhat  two  analogous  but  distinct  things,  namely,  pleading  a  mis- 
nomer and  pleading  a  wrong  addition  of  estate,  mystery,  or  place. 
Advantage  is  to  be  taken  of  either  in  the  same  way,  but  the  jfailure  to 
plead  in  abatement  does  not,  perhaps,  have  the  same  effect ;  at  least, 
not  as  to  this  matter  of  the  addition  describing  a  woman  as  married  or 
single.  The  failure  to  plead  a  misnomer  in  abatement  cures  the  defect 
if  the  defendant  pleads  not  guilty,  and  for  the  purposes  of  that  case  the 
prisoner  has  the  name  given  in  the  indictment.  ^ 

The  addition  of  estate,  or  degree,  or  mystery  required  by  statute,^ 
if  omitted  or  wrongfully  stated,  should  also  be  corrected  by  motion  to 
qoash,  or  plea  in  abatement.^  By  statute  7  George  IV.  ^^  and  14  and  15 
Victoria,^  no  indictment  shall  be  now  abated  by  reason  of  any  plea  of 
misnomer,  or  for  want  of  or  imperfection  in  the  addition  of  the  defend- 
ant.^ I  do  not  find  that  we  have  any  such  statutes  in  Tennessee,  but 
I  am  Informed  by  my  brother  Horrigan,  of  the  Criminal  Couri;  of  this 
city,  a  very  learned  judge,  that  whUe  it  is  customary  to  add  ^'yeoman  " 
as  an  addition,  it  is  wholly  unnecessary  under  our  practice.  Now,  as 
to  indictments  against  men,  there  can  be  no  two  opinions  as  to  the 
utter nselessness  of  any  addition  such  as  ^'esquire,"  '^gentleman," 
'*  yeoman,"  or  the  like ;  but  when  women  are  indicted  it  seems  to  be  a 
matter  of  more  importance,  and  quite  necessary  that  they  should  be 
descrilKsd  according  to  the  fact,  as  '*  wife  of  A.  B.,"  "  widow,"  **  spin- 
ster," or  *'  single  woman,"  especially  in  view  of  this  very  doctrine  of 
marital  coercion  being  a  defence ;  and  the  neglect  to  do  it  in  this  case 
has  caused  the  trouble  we  have  with  this  trial.     If  a  woman  be  indicted 


1 S  Wtaart.  Or.  L.  (7Ui  ed.)»  seo.  70.  «  1  Hen.  V.,  ch.  S. 

t  Id.,  sees.  586, 087.  »  1  Whart  Or.  L.,  seof .  S48,  S46;  Whart. 

*  8  Wluut.  Cr.   L.,  sec.  888;  1  Blah.  Or.  Free.  (ed.  1849),  7,  note  e;  1  BlBh.  Cr.  Pro., 

Pro.  CM  ed.),  Seo.  791  ntpra;  1  Whart.  Cr.  L.,  sees.  671, 675, 772. 

^ttte  •.  Thompson,  Oheves  81 ;  People  v.  *  ch.  64. 

Smith,  1  Park.   (N.  T.)  Cr.  880;  State  v.  v  ch.  100. 

Baffbes,  1  Swan  (Tenn.)  961 ;  Lewis  v.  State,  •  Id, ;  1  Arch.  Cr.  PL  (by  Waterman,  6th 

1  Head.  CTenn.)  888.  ed.),  78, 110,  111. 
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as  a  wife,  that,  being  an  admission  on  the  record  that  she  is  so,  will  be 
sufficient  proof  of  it,  and  perhaps  conclusive  on  the  goyernment. 
Otherwise,  if  she  set  up  her  coverture  as  a  defence  she  must  prove  it. 
And  proof  merely  of  cohabitation  with  the  man,  and  passing  by  his 
name,  does  not  seem  to  be  sufficient  proof  of  this,  although,  on  the 
other  hand,  actual  evidence  of  the  marriage  would  not,  perhaps,  be 
required.^ 

I  have  examined  the  cases  cited  in  the  text-books,  so  far  as  they  are 
accessible  to  me  —  and  I  regret  that  some  of  the  most  important  of 
them  ai*e  not  to  be  found  in  the  library,  and  also  that  I  have  not  the 
newer  editions  of  the  text-books  themselves  —  and  must  say  that  I  am 
not  able  to  determine  with  satisfaction  just  how  a  woman  must  or  may 
^^  set  up  her  coverture  as  a  defence''  when  she  is  indicted  separate  and 
apart  from  her  husband,  and  as  a  single  woman.  Here  the  defendant 
is  not  described  as  either  married  or  single,  and  but  for  the  feminine 
name  of  ''Annie"  attached  to  her  surname,  and  the  cUiaa  diciumj  we 
would  never  know  from  the  face  of  the  information  that  she  was  a 
woman  at  all.  I  am  of  opinion  that  she  could  have  moved  to  quash 
the  information  for  want  of  a  proper  addition,  or  pleaded  in  abatement 
the  omission,  disclosing,  of  course,  how  the  fact  was,  and  upon  proof 
of  her  marriage  to  De  Quilfeldt  the  government  would  have  been  com- 
pelled to  amend  the  information  by  describing  her  as  his  wife.  This 
would  have  settled  the  fact  of  marriage,  perhaps  conclusively,  cer- 
tainly prima  faciey  in  her  favor.  On  the  other  hand,  if  she  were  de- 
scribed as  a  single  woman,  or  not  described  as  married,  which,  I  take 
it,  is  the  same  thing,  and  she  ignores  the  defect  and  pleads  not  guilty, 
the  prima  fade  presumption  is  that  she  is  single ;  but  if  the  fact  be 
otherwise,  she  may  prove  it  on  the  trial  and  under  her  plea  of  not 
guilty.  The  mistake  made  at  the  trial  of  this  case  was  in  holding  that 
this  prim^  facie  presumption  was  conclusive  against  her  because  of  her 
failure  to  plead  in  abatement. 

The  case  of  Bex  v.  Jones,^  I  have  not  been  able  to  see,  but  it  is 
abstracted  in  1  Russ.  Cr.,^  and  it  there  appears  that  it  was  a  joint 
indictment  against  Thomas  Wharton  and  Jane  Jones.  The  woman 
pleaded  (how  it  does  not  appear)  that  she  was  married  to  Wharton, 
and  would  not  plead  the  name  of  Jones.  The  grand  juiy  were  called 
in,  and  the  court,  in  their  presence,  amended  the  indictment  by  insert- 
ing the  name  of  Jane  Wharton,  otherwise  called  Jones,  not  calling  her 
the  wife  of  Thomas  Wharton,  but  giving  her  the  addition  of  "  spinster," 
upon  which  she  pleaded.  The  court  told  her,  however,  that  if  she 
could  prove  that  she  was  married  to  Wharton  before  the  burglary  she 

1  1  Arch.  01.  PI.,  supra,  8;  Whart.  Preo.,  >  Kelynge,  87. 

npra,  7.  >  8th  ed.,  p.  84. 
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should  have  the  advantage  of  it,  but  she  could  not,  and  was  convicted. 
In  Qtttn'a  Cas^  (which,  also,  I  have  not  seen),  cited  also  by  Russell, 
it  was  ruled  that  if  a  woman  be  indicted  as  a  single  woman,  and  pleads 
to  the  felony,  that  ia  prima  fade  evidence  that  she  is  not  a  feme  covert^ 
but  it  is  not  conclusive  of  the  fact.^  Judge  Sharswood,  in  this  edition 
of  Russell,  makes  in  his  note  a  qucere  *'  whether  the  proper  course  for  a 
woman  so  indicted  is  not  to  plead  the  wrong  addition  on  arraignment, 
as  by  pleading  to  the  felony  she  answers  by  the  name  (^c)  by  which 
she  is  indicted/' 

The  authorities  do  not  satisfactorily  answer  this  quoerej  as  any  one 
may  see  who  examines  them.  Mr.  Russell  states  that  if  the  woman 
pretends  to  be  the  man's  wife  the  onus  is  on  her  to  prove  it;  but  where 
the  indictment  states  the  woman  to  be  the  wife  of  the  man  with  whom 
she  is  jointly  indicted,  no  evidence  is  necessary  to  show  that  she  is  the 
wife.3  The  cases  cited,  however,  are  all  cases  where  they  were  indicted 
jointly,  and  not  precisely  like  this.^ 

It  sufficiently  appears,  however,  from  these  authorities  that,  although 
it  may  be  proper  that  a  woman  indicted  as  a  single  woman  should,  if 
she  relies  on  her  coverture,  plead  in  abatement  the  wrong  addition,  the 
faUure  to  so  plead  it  does  not  preclude  her  from  taking  advantage  of 
the  defense  under  the  general  issue,  and  she  may  therefore  give  evi- 
dence of  the  fact  of  marriage  and  the  other  facts  necessary  to  make 
out  marital  coercion.  It  was,  therefore,  error  to  exclude  the  evidence 
offered  in  this  case. 

I  am  quite  satisfied,  however,  from  the  occurrences  at  the  trial,  that 
this  is  a  simulated  defence ;  yet  I  can  not  say  that,  upon  full  investi- 
gation of  the  facts,  the  jury  would  have  so  found,  and  it  was  certainly 
a  question  for  the  jury  to  try,  and  not  for  the  court  to  now  determine 
upon  a  motion  for  a  new  trial.  The  defendant,  on  the  proof,  was 
clearly  guilty.  I  am  convinced,  from  her  refusal  to  make  affidavit  of 
her  marriage,  that  she  was  not  the  wife  in  fact  of  her  partner  in  crime ; 
and  this  conviction  has  inclined  me  to  accede  to  the  suggestion  of  the 
district-attorney,  and  overrule  this  motion,  notwithstanding  any  error 
coxmnitted  in  refusing  proof  intended  only  to  sustain  a  false  pretense 
of  marriage,  upon  the  ground  that  she  has  not  been  injured  by  the 
ruling.  And  it  has  occurred  to  me  to  say  to  the  defendant  now  that 
if  she  will  make  affidavit  of  her  marriage  in  fact  to  De  Quilfeldt,  or 
by  proof  show  the  court  that  there  would  be  sufficient  testimony  to 


1 1  L0wln  0.  C.  L  661 ;  8.  c,  8i  E.  0.  L.  891;  Bex  v.  Atklxi80D» 

>  1  Ross.  24.  cited  1  Rasa.  O.  L.,  tupra;  Reg.  v.  McGinnis, 

*  1  Rust.  Cr.  S4.  11  Cox  O.  O.  S91,  cited  3  Jac.  Fish.  Dig.  8114 ; 

*  Rex  V.  HatsaU,  S  C.  A  P.  484;  <.  c,  12  Rex  v.  Knight,  1  0.  A  P.  116;  «.  c,  11  E.  C. 
C.  L.  660;  Reg.  v.  Woodward,  8  C.  A  P.  L.  885. 
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nlae  a  leaaopable  doobt  in  the  minds  of  the  jmy  of  her  goilt,  taking 
into  oonaidention  the  defence  of  coTertore,  that  I  woold  grant  a  new 
trials  exercising  my  discretion  in  the  matter  withont  regard  to  the  tech- 
nical qaestion  as  to  the  proper  mode  of  malnng  the  defence,  or  her 
right  to  make  it  under  the  plea  of  not  gniltj.  Mr.  Baron  Garbow 
said  in  Rex  ▼.  HajnaU^  wtiere  a  woman  was  oonTicted  upon  insufficient 
evidence  of  marriage,  that  *^  if  the  parties,  however,  be  really  married, 
and  will  make  a  proper  application  to  the  Secretary  of  State,  supported 
by  proof  of  the  marriage,  they  will  sustain  no  injury  by  the  want  of 
evidence  of  marriage  before  me."  This  implies,  I  take  it,  that  he 
would  recommend  her  pardon,  and  seems  to  be  some  support  for  sus- 
taining a  conviction,  unless  the  judge  is  satisfied  some  injury  has  been 
done.  But  in  that  case  the  jury  had  passed  on  the  question  of  mar- 
riage, and  the  very  kind  of  proof  the  defendant  offered  in  this  case 
was  received,  although  pronounced  insufficient  by  th^  jury  and  the 
court  to  prove  the  marriage.  It  is  not,  therefore,  an  authority  to  up- 
hold the  verdict  in  this  case,  where  the  testimony  was  rejected.  The 
proof  offered  might  not  have  been  sufficient  to  prove  the  marriage :  but 
of  that  the  jury  was  the  proper  judge,  not  the  court.  It  was  competent 
evidence,  as  the  case  of  Bex  v.  HassaU^^  adjudicates,  it  being  there 
said  *^  that  though,  in  cases  of  this  kind,  it  is  not  absolutely  necessary 
to  give  direct  proof  of  actual  marriage,  yet  such  evidence  must  be  ad- 
duced as  to  satisfy  the  jury  that  the  parties  are  in  fact  husband  and 
wife,  in  the  same  way  as  to  convince  them  of  any  other  fact  they  are  to 
find."  The  barrenness  of  such  proof  to  establish  the  marriage  is  well 
shown,  but  the  court  permitted  the  jury  to  pass  on  it,  nevertheiess,  and 
that  too,  under  a  plea  of  not  guilty,  though,  unlike  this  case,  it  was  a 
joint  indictment  against  the  man  and  woman,  she  being  described  as  a 
single  woman.  The  real  question,  in  this  branch  of  the  case,  is  whether 
the  court  will  grant  a  new  trial  where  it  appears  that  the  evidence  re- 
jected was  competent  and  tended  to  prove  the  issue,  but  was  insuf- 
ficient for  that  purpose.  In  the  case  at  bar  I  can  not  say  that  the 
proof  rejected  was  all  the  proof  of  which  the  case  was  susceptible,  nor 
all  the  defendant  would  offer.  She  was  precluded  by  the  ruling  made 
from  offering  this  or  any  proof  of  marriage,  on  the  ground  that  she  had 
pleaded  over,  and  thereby  waived  the  defence. 

In  Peck  V.  State,^  it  was  held  that  if  incompetent  evidence  be  pdmit- 
ted  in  criminal  cases,  that  might  have  influenced  the  jury,  a  new  trial 
will  be  awarded,  although  the  court  may  think  there  was  enough,  inde- 
pendently of  such  evidence,  to  convict  the  prisoner.^    It  was  also  held 

ISO.  *P.4M;  f. c.  13 E. C.  L. 907.  «  1  Blsh.  Orlm.  Pro.  (9d  ed.),8eo.  UQB;  S 

s  Supra.  WbArt.  Or.  L.  (7th  ed.),  seo.  8S58,  note  «c. 

*  S  Humph.  (Tenn.)  78. 
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in  CommonweaUh  t.  McOowan^^  that  after  a  court  has  rejected  compe- 
tent and  material  testimony  offered  by  a  defendant  charged  with  crime, 
the  conrt  will  not  refuse  relief  on  the  assumption  that  the  rejected 
eridence  would  not  have  availed  the  accused  if  it  had  been  received. 
Both  the  above  cited  authors  seem  to  doubt  if  this  be  the  general 
rale,  though  they  put  Tennessee  down  as  holding  to  it,  on  the  author- 
ity of  Peck's  Caae.^  That  was  a  case  where  incompetent  evi- 
dence was  admitted,  and  not  where  that  which  was  competent. and 
material  was  rejected ;  but  I  think,  on  principle,  the  rule  should  be  the 
same  in  either  case.  Besides,  I  am  of  opinion  that  the  adjudications  in 
Tennessee  established  the  principle  that  a  new  trial  must  be  granted  for 
the  improper  rejection  of  testimony,  as  well  as  its  improper  admission, 
without  reference  to  the  opinion  of  the  court  as  to  its  probable  effect  on 
the  verdict. 

In  Workman  v.  StcUe,^  the  wife  of  one  jointly  indicted  with  another 
was  rejected  as  a  witness,  and  the  Supreme  Court  granted  a  new  trial, 
saying:  '*  Whether  a  reversal  on  this  point  will  ultimately  result  in  any 
advantage  to  the  defendant,  is  not  for  us  to  judge ;  for,  no  matter  how 
dear  his  guilt  may  be,  or  how  deeply  he  may  be  stained  with  blood, 
it  is  our  duty  to  see  that  he  has  the  benefit  of  the  law  under  which 
his  pnnishmentis  demanded. ' '  ^  Other  cases  support  the  rule.^  Hagan's 
Case  is  also  applicable  on  another  point ;  that,  after  this  testimony  was 
rejected,  it  would  have  been  improper  to  offer  any  other  proof  the  mar- 
riage wherefore  the  meagreness  of  that  offered  should  not  be  accounted 
against  the  defendant  on  this  motion.  Perhaps  this  rule  of  the  State 
courts  is  not  binding  on  us  here  to  govern  our  discretion  in  granting 
new  trials.^  But  that  is  immaterial,  for  I  am  satisfied  with  it  as  the 
sound  rule  on  the  subject,  whatever  other  courts  may  hold.  For  the 
same  reason  that  it  would  be  usurping  the  functions  of  the  jury,  and  a 
practical  denial  of  the  defendant's  right  of  trial  by  jury  of  all  the  facts 
entering  as  an  element  into  her  defence  of  marital  coercion,  I  can  not 
now,  I  think,  on  this  motion  for  a  new  trial,  put  her  to  the  proof,  by  her 
own  affidavit  or  otherwise,  of  the  fact  of  marriage  as  a  condition  prece- 
dent to  the  grant  of  her  motion.  This  might  save  the  cost  of  another 
trial,  and  confirm  my  own  suspicions  of  the  falsity  of  her  defence ;  but, 
after  all,  these  suspicions  are  based  on  her  refusal  to  plead  in  abatement 
her  marriage,  and  she  might  well  decline  to  be  coerced  by  the  court  into 
filing  a  special  plea,  if  she  had  a  legal  right  to  make  the  defence  under 

itPan.(Pa.}Sel.Cas.S47»cited8  Whart.,  •  Stokes   v.  State,  4  Bazt.  (Tenn.)  47; 

Hag^n  V.  State,  6  /<!.  61S;  State  v.  Tamer,  6 
<  A^ni.  Id,  201. 

*  4  Sneed  (Tenn.).  4tS.  •  Railroad  Co.  v,  Horst,  93  U.  8.  »1. 


70  HUSBAND  AND  WIF£. 

the  general  issue.  I  am  too  strongly  impressed  with  the  necessity  of 
preseiring  the  right  of  trial  by  Jury  to  assume  its  duties,  even  in  a  case 
like  this,  where  I  feel  almost  certain  the  defence  is  a  false  one. 

Notwithstanding,  then,  the  unfavorable  character  of  the  defence,  and 
an  almost  certain  conviction  that  the  alleged  marriage  is  a  false  pre- 
tence, I  feel  constrained,  by  the  considerations  I  have  mentionedy  to 
grant  a  new  trial,  and  it  is  so  ordered. 


HUSBAND  AND  WIFE— ASSAULT  AND  BATTERY— COEBCION. 

Commonwealth  v.  Neal. 

[10  Mass.  162;  6  Am.  Dec.  106.] 
In  the  Supreme  Judicial  Court  of  Massachusetts y  May,  1813, 

1«  A  Harried  Woman  is  not  Indictable  for  an  assault  and  battery  oommltted  in  the 
presence  of  her  hnaband. 

2.  If  a  Husband  and  Wifb  be  Jointly  Indicted  for  an  aaaaolt  and  battery,  the  former 
may  be  convicted  and  the  latter  acquitted. 

The  defendants  being  husband  and  wife  were  indicted  at  the  October 
term  in  Cumberland  county,  in  1812,  for  an  assault  and  battery.  Upon 
atrial  which  was  held  at  the  same  term  before  Thatcher,  J.,  the  jury 
found  the  said  John  guilty ;  and  as  to  the  said  Elizabeth,  they  found 
specially  ^'  that  she  committed  the  assault  and  battery  charged  in  the 
indictment,  in  company  with  and  conmianded  by,  the  said  John  Neal 
her  husband.  And  if  this  in  law  will  make  her  guilty,  then,  the  jury 
find  her  guilty ;  but  if  being  in  company  with  and  commanded  by  her 
husband  will  justify  or  excuse  her  in  law,  then,  the  jury  find  that  the 
said  Elizabeth  Neal  is  not  guilty." 

The  indictment  was  continued  to  this  term  for  judgment  upon  this 
verdict  and  now  — 

Whitman  argued  that  the  wife,  acting  under  the  direction  and  coer- 
cion of  the  husband,  was  not  personally  liable  to  conviction  and  punish- 
ment and  this  immunity  extends  to  every  case,  except  those  of  keeping 
a  bawdy-house,  and  a  gaming-house.  The  jury  have  found  that  the 
wife  in  this  case  act^d  by  the  command  of  her  husband.^ 

Morton,  Attomey-Greneral,  for  the  commonwealth.  The  law  secures 
the  wife  only  in  cases  where  she  may  be  supposed  ignorant  of  the 

1  4  Bla.  Com.  28;  1  Mass. 891, 476;  10  Mod.  63, 886;  1  Salk.  884. 
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criminality  of  the  act;  as  in  larceny,  etc.,  she  may  not  know  in  whom 
the  property  of  the  goods  is.  The  husband's  commands  are  no  excuse 
for  her  when  she  must  know,  as  well  as  he,  that  the  action  is  wrong ;  as 
in  the  case  at  bar,  where  she  could  not  be  ignorant  that  it  was  unjusti- 
fiable to  beat  and  wound  her  neigh\>or.^ 

CuBiA.  The  general  doctrine  is  that  a  feme  covert  incurs  no  legal 
guilt,  by  the  commission  of  civil  offenses,  by  the  coercion  of  her  hus- 
band, or  even  when  in  his  presence.  To  this  general  rule  there  are 
certain  exceptions,  as  of  crimes  forbidden  by  tl^e  law  of  nature  which 
are  mala  in  se,  and  some  where  the  wife  may  be  presumed  the  principal 
agent.  The  case  at  bar  is  not  within  the  exceptions,  and  Elizabeth  Neal 
is  not  guilty  and  must  therefore  be  discharged. 


JOINT   INDICTMENT  OF  HUSBAND  AND  WIPE— BECEIVING  STOLEN 

GOODS. 

E.  V.  Matthews. 

[1  Denlson,  596.] 
In  the  English  Court  for  Crown  Cases  Reserved,,  1850, 

SaoelTinff  stolan  Goods -<- Joint  Indlotment— Error.  —A.  and  his  wife  were  Jointly 
Indicted  for  receiving  a  number  of  stolen  fowls.  Verdict  goUty.  The  CTldenoe  showed 
either  one  Joint  receiving  in  which  case  the  wife  could  not  be  convicted,  as  the  offense  was 
eommitted  in  her  husband's  presence  or  two  several  acts  of  receiving,  in  which  case,  as 
against  the  wife,  the  case  would  not  be  proved  as  laid.  Held,  that  the  wife  was  wrongly 
convicted. 

At  the  Epiphany  Quarter  Sessions,  for  the  county  of  Stafford,  A.  D. 
1850,  Alexander  Jameson  and  Joseph  Tomlinson  were  charged  with 
stealing  a  quantity  of  fowls,  and  William  Matthews  and  Ellen  Matthews, 
his  wife,  dealers  in  poultry,  with  receiving  the  same  fowls,  well  know- 
ing them  to  have  been  feloniously  stolen. 

The  indictment  was  as  follows :  — 

*'  Staffordshire.  The  jurors  for  our  lady  the  Queen,  upon  their  oath 
present  that  Alexander  Jameson,  late  of  the  parish  of  Norton  Canes,  in 
the  county  of  Stafford,  laborer,  and  Joseph  Tomlinson,  late  of  the  same, 
laborer,  on  the  seventeentl)  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-nine,  with  force  and  arms  at  the 
parbh  aforesaid,  in  the  county  aforesaid,  fifteen  hen  fowls  of  the  value 

1  Hawk.  p.  C,  oh.  1,  sees.  9, 18.    See,  also,  Bla.  Com.,  uM  atqtra,  and  Christian's  notes. 
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of  fifteen  ehllliiiga,  and  one  cock  fowl  of  the  value  of  two  shillings,  of 
the  goods  and  chattels  of  one  John  Smith,  then  and  there  being  found, 
feloniously  did  steal,  take  and  cany  away  against  the  peace  of  our  s&id 
lady  the  Queen,  her  crown  and  dignity,  and  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

2d  Count.  And  the  jurors  aforesaid,  upon  their  oatbs  aforesaid,  do 
do  further  present,  that  William  Matthews,  late  of  the  parish  of  Nor- 
ton Canes,  in  the  county  of  StafTord,  laborer,  and  Ellen  Matthews,  wife 
□f  the  said  William  Matthews,  late  of  the  same,  laborer,  afterwards,  to 
wit,  on  the  said  seventh  day  of  December,  in  the  year  last  aforesaid,  at 
the  parish  aforesaid,  in  the  coanty  aforesaid,  the  goods  and  chattels  in 
the  first  coant  mentioned  as  aforesaid  of  the  value  aforesaid,  so  as 
aforesaid,  feloniously  stolen,  taken  and  carried  away,  feloniously  did 
receive  and  have,  they,  the  said  William  Matthews  and  Ellen  Matthews, 
then  and  there  well  knowing  the  said  goods  and  chattels  lost  aforesaid 
to  have  been  feloniously  stolen,  taken  and  carried  away  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 
Vaughn,  appeared  as  counsel  for  the  prosecution. 
Kettle,  as  counsel  for  the  prisoners. 

The  prisoners  were  all  found  guilty,  and  the  question  for  this  court 
was  whether  the  receivers  were  properly  convicted.  The  evidence 
against  them  was  as  follows ;  — 

"  Charles  Welch,  police  officer,  went  to  Matthews'  house  on  the  22d  De- 
cember (the  fowls  were  stolen  on  the  17th  December),  saw  Mrs  Matthews. 
Aaked  her  where  all-  those  fowls  and  geese  came  tiom.  She  said  she 
bought  part  and  her  husband  some.  She  said  her  husband  was  not  by 
when  she  bought  them.  She  also  said  she  bought  hers  from  people  who 
came  to  the  house,  and  her  husband  bought  his  on  Wednesday  at 
Shrewsbury  Market.  I  asked  her  if  she  had  ejfy  unplucked,  and  she 
said,  'Yes,  four  upstairs.'  I  was  going  up,  and  she  said  she  had 
rather  I  did  not  till  her  husband  came.  When  Bolfe,  police  officer, 
came,  we  went  upstairs,  and  found  between  twenty  and  thirty  nn- 
plucked,  and  eleven  plucked.  Rolfe  and  Woolley  took  the  unplacked 
ones.  I  afterwards  saw  William  Matthews  at  the  police  station.  He 
said  he  was  not  out  of  Walsall  on  Wednesday  (Shrewsbury  Market 
(lay).  1  know  prisoners,  Jameson  and  Tomlinson  ;  they  live  together. 
Tomlinson  is  a  miner  and  is  brother  of  Mrs.  Matthews. 

"  Cross-examined.  —  Tomlinson  has  a  brother  who  lives  one  hundred 
or  one  hundred  and  fifty  yards  from  him.  He  is  a  much  larger  roan 
than  the  prisoner — five  feet,  ten  inches  high. 

"George  Wooley,  constable,  Walsall,  apprehended  Tomlinson,  and 
gave  his  shoes  to  Price  (police  officer). 
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"  William  Price,  police  officer,  found  tracks  of  three  persons  where 
fowls  were  stolen.  One  made  by  shoes  of  prisoner,  Tomlinson  (shoes 
small  and  nails  remarkable — shown  to  the  jury). 

*' John  Bolfe,  chief  constable  of  Walsall  police  (evidence  same  as 
Welch,  given  above),  and  in  addition  produced  some  of  the  fowls  from 
Matthews'  house,  identified  by  prosecutor.    Took  William  Matthews 
iDto  custody  at  Turk's  Head,  Walsall.     When  at  the  station-house 
sliowed  him  fowls  identified  by  prosecutor,  and  asked  him  from  whom 
he  had  them.     He  hesitated.    Witness  said,  *  We  have  got  your  wife's 
brother,  Tomlinson,  in  custody ;  did  you  not  buy  the  fowls  from  him  ? ' 
He  said, '  I  did.'     (N.  B.  Rolfe  was  reprimanded  by  the  court  for  put- 
ting this  question. "  ) 
In  his  sunaming  up  to  the  jury,  the  chairman  said :  — 
'^  You  observe,  Ellen  Matthews  says  her  husband  bought  part  of  the 
fowls  at  Shrewsbury,  and  she  bought  part  of  them  from  people  who 
came  to  the  house,  and  that  her  husband  was  not  by  when  she  bought 
them.    If  you  are  of  the  opinion  that  the  female  prisoner  knowingly 
gave  a  false  account  of  the  way  she  received  the  fowls,  you  will  have 
to  consider  how  far  such  false  account  conveys  the  impression  to  your 
minds  of  her  guilty  knowledge ;  but  if  you  should  be  of  opinion  that  her 
statement    is  false,   it  can  have  no  effect  as  against  her  husband, 
because  he  can  not  be  injured  by  a  statement  made  by  his  wife  in  his 
absence. 

'*As  regards  William  Matthews,  Bolfe  says,  he  told  him  he  had  Tom- 
linson in  custody,  and  Matthews  replied, '  I  bought  the  fowls  from 
Tomlinson,'  and  you  are  told  Tomlinson  is  a  miner,  and  brother-in-law 
of  Matthews,  and  you  will  have  to  say  by  your  verdict  whether  you  are 
of  opinion  that  William  Matthews  knew  Tomlinson  had  stolen  the  fowls 
when  he  received  them  from  him." 
The  above  is  the  evidence  and  the  summing  up  against  the  receivers. 
Kettle,  for  the  prisoners,  submitted  that  the  chairman  ought  to  direct 
the  jury,  that  if  they  believed  the  wife  received  them  in  the  absence  of 
her  husband  and  without  his  knowledge,  she  alone  should  be  found 
guilty ;  and  as  to  the  wife,  that  they  should  not  find  her  guilty,  unless 
they  believed  she  had  received  the  fowls  in  the  absence  of  her  husband, 
but  it  appeared  from  the  evidence  that  the  receiving  by  the  two  prison- 
ers was  at  two  different  times,  and  it  did  not  appear  to  the  court  that 
one  receiving  only  had  been  proved. 

On  the  application  of  Mr.  Kettle^  for  the  prisoners,  judgment  was 
postponed  on  William  Matthews  and  Ellen  Matthews,  and  the  following 
qaestion  was  reserved  for  the  opinion  of  her  Majesty's  judges :  — 

Whether  the  above  mentioned  directions  suggested  by  Mr.  Kettle 
ought  to  have  been  given  to  the  jury  in  addition  to  what  was  stated  by 
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the  chairmao  in  his  somming  op,  and  whether  upon  the  evidence  as 
above  stated,  the  prisoners  were  properly  conyicted? 

This  case  was  argued  on  the  Ist  of  Jane,  1850,  before  Wilde,  C.  J., 
Aldersoh,  B.,  Pattesok,  J.,  Coleridge,  J.,  Flatt,  B. 

Ketde,  for  the  prisoner. 

Both  the  prisoners  are  fonnd  gniltj.  There  is  no  evidence  against 
the  wife ;  as  against  her  the  verdict  is  bad ;  this  court  can  not  sever 
the  verdict,  therefore  both  must  be  acquitted. 

CoLEBiDaE,  J.  There  is  a  distinct  summing  up  respecting  each  of 
the  two  prisoners 

Aldebsoh,  B.  '  We  have  the  opinion  of  the  jury  on  two  acts ;  they  have 
given  a  verdict  on  each  case ;  and  though  it  happens  to  be  expressed  in 
a  single  word,  we  can  say  that  we  agree  with  them  as  to  one  case,  and 
not  as  to  the  other. 

The  chairman  seems  to  have  had  in  his  mind  an  incorrect  notion  of 
the  nature  of  a  joint  receiving. 

Platt,  B.    The  verdict  is  clearly  divisible. 

KetUe.    There  is  no  evidence  that  William  Matthews  was  a- receiver. 

CoLBBiDaE,  J.  He  bought  the  goods  of  the  thief,  and  they  are  found 
in  his  house.  Prima  facie^  if  stolen  goods  are  found  in  a  man's  house, 
he,  not  being  the  thief,  is  a  receiver. 

Vaughn,  for  the  Crown,  suggested  that  both  the  prisoners  might  be 
guilty,  as  there  was  evidence  of  a  jolut  taking.^ 

Patteson,  J.  If  a  husband  and  wife  receive  jointly,  how  do  you 
convict  the  wife? 

Wilde,  C.  J.  The  husband  was  rightly  convicted.  The  wife  must 
lie  acquitted. 

The  rest  of  the  court  concurred. 


JOINT  BECBIVING  BY  HUSBAND  AND  WEFB  —  COERCION  OF  HUSBAND. 

E.  V.  Wardropeb. 

[8  Cox,  284.] 

In  the  English  Court  of  Criminal  Appeal^  1860. 

Joint  BeoolTliiff  by  Eoaband  and  Wife  of  Stolen  Goods — Presumption  of  ZXarital 
Ooeroion.  -<-  A.,  B.,  and  the  wife  of  B.,  were  Jointly  indicted  for  bnitflary  and  receiving. 
The  Jury  found  A.  guUty  of  burglary,  and  B.  and  his  wife  guilty  of  receiving.  Part  of 
the  stolen  property  was  found  in  B.'s  house,  and  from  that  fact  and  others  the  Jury 

1  R.  V.  Parr.,  2  M.  A  Bob.  846. 
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were  wanranted  In  flnding  B.  gailty  of  receiving.  To  oonneit  the  wife  with  the  matter 
It  was  proved  that  some  time  after  the  burglary  the  wife  was  seen  dealing  with  part  of 
the  stolen  things,  when  she  made  a  statement  imputing  a  knowledge  that  the  things  had 
been  stolen,  and  that  they  were  to  be  made  away  with.  The  Judge  at  the  trial  declined 
to  leave  it  to  the  Jury  to  find  whether  B.'s  wife  received  the  things  from  her  husband  or 
la  his  ab0«neo.    HeUL^  that  the  conviction  of  the  wife  was  wrong. 

Case  reserved  by  Martin,  B. 

The  prisoner,  Bachel  Wardroper,  was  indicted  at  the  last  Newcastle 
Afldzes,  together  with  her  husband  and  a  man  named  Prishons,  for  bur- 
j^aiy  and  receiving. 

The  jury  found  Prlshous  guilty  of  house-breaking,  and  the  prisoner 
ud  her  husband  of  receiving. 

The  house-breaking  was  the  breaking  into  a  jeweler's  shop  at  New- 
euile,  and  oommitting  a  very  extensive  robbery  of  the  stock.        ^    . 

The  property  stolen  consisted,  amongst  a  great  variety  of  other  things, 
afrings,  watch-keys,  brooches,  stones  for  being  set  in  brooches,  and 
lofeign  coins* 

There  was  evidence  of  part  of  the  stolen  property  being  found  in  the 
house  where  the  prisoner  and  her  husband  lived  together,  and  of  other 
drcnmstanoes  which,  I  think,  warranted  the  jury  in  finding  the  husband 
gaOty  of  receiving,  but  except  what  follows,  there  was  no  evidence  which 
pecoliarly  affected  the  prisoner. 

A  young  woman  deposed  that,  some  time  after  the  burglary,  the 
prisoner,  in  the  absence  of  her  husband,  produced  to  her  a  quantity  of 
watch-keys,  brooches,  stones  for  being  set  in  brooches,  and  coins,  and 
said  they  were  to  be  destroyed ;  that  she  said  she  had  been  down  the 
street  changing  some  foreign  money,  and  thought  she  was  going  to  be 
taken  up  for  it ;  and  that  she  asked  her  (the  young  woman)  to  come 
down  if  she  was  taken  and  collect  the  largest  coins,  and  say  a  foreign 
captain  had  given  them  to  her  (she  being  a  prostitute). 

I  think  there  was  evidence  that  all  those  articles  were  part  of  the 
stolen  property. 

It  was  also  proved  that  at  the  time  of  the  prisoner's  apprehension  she 
had  upon  her  fingers  some  of  the  stolen  rings. 

At  the  close  of  the  case  for  the  prosecution,  it  was  submitted  by  coun- 
sel for  the  prisoners,  that,  as  against  Rachel  Wardroper,  that  there  was  no 
evidence  that  she  received  the  articles,  either  in  the  absence  of  the  hus- 
band, or  from  any  other  person  than  him,  and  that  if  there  was  evidence 
for  the  jury,  the  question  would  be  whether  she  received  them  from 
him,  and  if  not  from  him,  whether  she  received  them  in  his  absence. 

I  ruled  that  there  was  evidence  for  the  jury,  and  did  not  leave  either 
of  tiiose  questions  to  them. 

The  jury  convicted  the  prisoner,  and  I  thought  her  conviction  right ; 
hit  after  the  jury  had  found  their  verdict  I  was  asked  to  inquire  whether 
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the  jury  found  that  the  prisoner  received  the  articles  in  question  from 
her  husband,  or  in  his  absence.     I  declined  to  do  so. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal  whether  the 
prisoner  was  rightly  convicted,  assuming  that  all  the  other  evidence  as 
to  the  receiving  was  of  such  a  character  as  to  entitle  her  to  be  acquitted, 
by  reason  of  her  relation  of  wife  to  the  other  convicted  receiver. 

If  they  think  she  was  not  rightly  convicted,  they  will  please  direct 
the  prisoned  to  be  discharged. 

The  f  ollpwing  cases  were  relied  on  at  the  trial  on  the  part  of  the  pris- 
oner:— 

Archer's  Case,^  where  the  husband  and  wife  were  convicted  on  a  joint 
indictment  for  receiving  stolen  goods,  it  was  held  that  the  conviction  of 
the  ^e  was  bad,  it  not  having  been  left  to  the  jury  to  say  whether  she 
received  the  goods  in  the  absence  of  her  husband. 

Reg.  V,  BrookSy^  a  wife  received  from  her  husband  goods  which  he  had 
stolen,  she  knowing  at  the  time  they  were  stolen ;  and  she  endeavored 
afterwards  to  prevent  their  discovery.  The  judge  told  the  jury,  that, 
as  her  husband  had  delivered  the  stolen  articles  to  the  prisoner,  the  law 
presumed  that  she  acted  under  his  control  in  receiving  them,  but  that 
this  presumption  might  be  rebutted.  If,  therefore,  in  considering  the 
evidence  they  were  perfectly  satisfied  that  at  the  time  when  she  received 
any  of  the  articles  she  knew  that  they  were  stolen,  and  in  receiving 
them  acted  voluntarily  and  with  a  fraudulent  intention,  she  might  be 
found  guilty.  The  jury  having  found  her  guilty  the  Court  of  Criminal 
Appeal  quashed  the  conviction. 

Erle,  C.  J.  The  court  thinks  that  there  were  sufficient  circum- 
stances in  the  case  to  authorize  the  prisoner's  counsel  to  request  the 
learned  judge  to  put  the  question  he  desired  to  the  jury,  so  that  the 
point  should  have  been  left  to  the  jury  for  their  determination.  It  was 
perfectly  consistent  with  the  facts  proved  that  the  goods  might  have 
been  taken  to  and  received  by  the  husband  at  his  own  house,  and  so 
come  into  the  possession  of  the  wife  through  her  husband,  in  a  manner 
that  did  not  render  her  liable  to  be  convicted.  The  goods  clearly  were 
taken  to  the  husband's  house.  If  the  question  reserved  had  been  left 
to  the  jury,  and  they  had  convicted  the  wife,  the  court  would  have  sup- 
ported that  conviction,  but  as  it  had  not  been  so  left,  the  court  thought 
it  more  satisfactory  that  her  conviction  should  be  quashed. 

WiLUAHS,  J.  I  also  think  that  upon  the  peculiar  circumstances  of 
this  case  the  prisoner  ought  to  be  discharged.  I  am  not  prepared  to  say 
that  the  liability  of  a  wife  differs  from  that  of  any  other  person,  unless 
there  is  some  evidence  to  show  that  she  was  acting  under  his  control. 

1  1  Mood.  0.0. 148.  S  6  Ooz,  148. 
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Mastin,  B*.  On  consideration,  I  think  that  I  ought  to  have  dealt 
differently  with  the  case  at  the  trial,  and  called  the  attention  of  the 
jury  with  greater  accuracy  to  the  law  on  the  subject.  I  am  not  satis- 
fied that  I  dealt  as  I  ought  to  have  done  with  the  case. 

WiGHTMAN,  J.    The  charge  was  of  a  joint  receiving. 

Channell,  B.  I  am  of  opinion  that  the  prisoner  was  entitled  to 
have  the  questions  suggested  to  the  judge  by  her  counsel,  left  to  the  jury. 
I  attach  great  importance  of  the  charge  being  a  joint  recebring  by  her 

and  her  husband. 

Conviction  qwdshed* 


lOSDEMEANOB— COEBCION   PRESUMED    IN    CASES    OF  — UTTERmG 

COUNTERFEIT  COIN. 

R.  V.  Price. 

[8  C.  &  P.  19.] 

Before  Mr.  Jtatice'PASKj  Mr.  Justice  Bosanquet,  Mr.  Justice  ColtvlaSj 
and  Mr.  Common  Serjeant  Morehouse  {London)^  1837. 

L  Tff1»<1qiiiaaBor~  Pretunad  Ooerolon  by  Eiuibaad.-<-A  hoBband  and  wife  were 
Jointly  Indicted  for  misdemeanor  in  uttering  ooanterfeit  coin.  It  appeared  that  tlie 
wife  uttered  the  money  in  the  presence  of  her  husband.  Heidt  that  she  was  entitled  to 
an  aoqnittal. 

S.  The  Hule  of  Oottroion  in  the  case  of  felonies  should  also  apply  to  the  case  of  misde- 
DMnnors. 

The  indictment  states  that  John  William  Price,  late  of  the  parish  of 
St.  Mathew,  Bethnal  Green,  etc.,  and  Sarah  Price,  late  of  the  same, 
wife  of  the  said  John  William  Price,  on  the  28th  of  January,  7th  Will. 
IV. y  etc.,  one  piece  of  false  and  counterfeit  coin,  etc.,  called  a  half 
crown,  unlawfully,  unjustly,  and  deceitfully,  did  utter. and  put  off  to 
to  one  Daniel  Humphreys,  knowing  the  same  to  be  false  and  counter- 
feit. 

It  appeared  that  both  prisoners  went  together  to  Mr.  Humphreys, 
and  the  male  prisoner  asked  him  whether  he  had  change  for  half  a 
crown.  Mr.  H.  said  he  had  not,  but  offered  to  get  change ;  and  having 
a  half  crown  of  his  own  he  went  and  got  that  changed  at  a  neighbor's 
and  retomed  and  gave  the  male  prisoner  a  shilling,  two  sixpences,  and 
six  pennyworth  of  half  pence,  and  received  from  him  in  return  a  half 
crown,  which  he  subsequently  discovered  to  be  bad.  The  female  pris- 
oner said  to  her  husband,  when  he  had  received  the  change,  '*  You  can 
take  a  ahilling  of  it,  and  I  can  go  and  get  what  I  want  out." 
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Morehouse,  C.  S.,  expressed  some  doubt  whether  the  female  pris- 
oner could  be  conyicted  under  these  circumstances. 

EUis,  for  the  prosecution,  stated  that  it  seemed  to  be  the  opinion  of 
the  text-writers  that  in  cases  of  misdemeanor  the  rule  as  to  coercion  did 
not  apply ;  but  that  both  husband  and  wife  might  be  convicted.^ 

He  admitted,  however,  that  it  was  difficult  to  perceive  the  principle  of 
the  distinction,  and  stated  that  in  Ingram* a  Case^  which  the  text- writers 
referred  to  as  an  authority  for  such  a  distinction,  the  point  did  not  ap- 
pear to  have  been  taken,  and  the  decision  there  seemed  not  to  affect 
the  question  of  distinction  as  to  the  coercion  between  felonies  and  mis- 
demeanors.^ 

Scarlettj  also  for  the  prosecution,  submitted  that  it  was  in  every  case 
a  question  of  fact  for  the  jury,  and  he  referred  to  the  opinion  of  Mr. 
Baron  Thompson,  who  said:  ^^ The  law  out  of  tenderness  to  the  wife,  if 
a  felony  be  committed  in  presence  of  the  husband,  raises  a  presumption 
prima  facie^  snd  prima  facie  only,  as  is  clearly  laid  down  by  Lord  Hale 
that  it  was  done  under  his  coercion.''  ^ 

The  Common  Serjeant  consulted  the  judges  in  the  adjoining  court 
(Mr.  Justice  BosAKQUET  and  Mr.  Justice  Coltman),  and  on  his  return  said 
to  the  jury:  ^^ The  judges  agree  with  me,  and  I  think  the  reason  of  the 
thing  is  that  the  same  rule  wliich  applies  in  cases  of  felony  should  apply 
also  to  cases  of  misdemeanor  like  the  present ;  and  the  decision  of  Mr. 
Justice  Bayley,^  who  is  a  very  good  authority,  seems  to  bear  out  that 


1  In  Boscoe  Or.  Dig.,  786,  is  this  sen- 
tenoe :  "And  the  prevailing  opinion  is  said 
to  be,  that  the  wife  may  be  fonnd  guilty 
with  the  husband  in  all  misdemeanors; 
Arch.  C.  L.  n.  17  (4th  ed.) ;  4  Bla.  Com.,  by 
Byland,  29  Ingram's  Case,  1  Salic  884." 
In  the  note  to  4  Blackstone,  19,  aboye 
mentioned,  reference  is  made  (inter alia)  to 
1  Hawk  P.  C,  Book  1,  ch.  1.,  sec.  12;  bnt  on 
looking  to  that  section,  it  does  not  appear 
to  sostain  the  position  laid  down,  for  it  is 
merely  this :  "Also,  a  wife  may  be  indicted, 
together  with  her  hosband,  and  condemned 
to  the  pillory  with  him,  for  keeping  a 
bawdy-hoQse;  fQr  this  is  an  offense  as  to 
the  goyemment  of  the  honse,  in  which  the 
wife  has  a  principal  share,"  etc. 

s  Begina  v.  Ingram  and  Uxor,  1  Salk. 
884,  was  an  indictment  against  husband  and 
wife  for  an  assault,  and  both  were  fonnd 
guilty  and  had  judgment ;  but  it  does  not  ap- 
pear, from  the  report,  that  anything  was 
said  abont  coercion.  But  in  the  case  of 
Queen  v,  Williams  and  Wife,  10  Mod.  63, 
which  was  an  indictment  for  keeping  a 
bawdy-house,  it  was  argued  at  the  bar  that 
^he  husband  and  wife  may  be  found  guilty 
of  nuisance,  battery,  or  the  like;  that  the 
reason  why  in  burglary,  larceny,  etc.,  the 


wife  is  excused,  is,  because  she  ean  not  teU 
what  property  the  husband  may  claim  in 
goods,  etc,  but  the  court,  in  giving  Judg- 
ment, only  said:  "The  indictment  is  good; 
keeping  the  honse  does  not  necessarily  im- 
port property,  bnt  may  signify  that  share 
of  goyemment  which  the  wife  has  in  a  fam- 
ily as  well  as  the  husband." 

*  Bex  V.  Martha  Hughes,  Lancaster  Lent 
Assizes,  1813,  cited  1  BusseU  on  Grimes  and 
liisdemeanors,  18. 

4  The  note  of  that  case,  mentioned  as 
Anon.,  in  Matthews'  Dig.  Cr.  Law,  262,  is: 
"When  a  woman  went  from  shop  to  shop 
uttering  base  coin,  and  her  husband  accom- 
panied her  to  the  door  each  time,  but  did 
not  go  in,  Bayley,  J.,  directed  an  acquittal 
on  the  ground  of  coercion:  Bex  v.  Sarah 
Connolly,  M.  S.  Durham  Spring  Assizes, 
1829."  It  does  not  appear  from  this  report 
whether  the  indictment  was  for  a  simple 
uttering,  which  is  a  misdemeanor,  or  for 
uttering  after  a  preyions  conyiction,  which 
is  a  felony;  but  we  baye  since  ascertained 
that  the  charge  was  one  of  misdemeanor; 
but  we  can  not  ascertain  that  the  attention 
of  the  learned  Judge  who  tried  the  case  was 
called  to  any  supposed  distinction  between 
oases  of  felony  and  misdemeanor. 
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view  of  the  subject.  I  think,  therefore,  that  you  may  presame  that  the 
wife,  as  the  husband  was  present,  acted  under  his  coercion,  and  find  her 
not  guilty. 

Verdict:  John  WiUiam  Price^  guUty. 

Sarah  Ptice^  not  guUty. 


WIFE  —  PBESUMPTION    OP    COERCION  —  HUSBAND    NEED   NOT   BE 

PRESENT  IP  "NEAR." 

Commonwealth  v.  Munsey. 

[112  Mass.  287.] 
In  the  Supreme  Judicial  Court  of  Massachusetts^  September  Term,  1873. 

Ooenion  ^  Snsband  not  Present  bat  Near. — Upon  the  trial  of  a  wife  for  the  cominls- 
■ion  of  a  crime,  the  husband's  coercion  will  be  presumed,  thoogh  he  is  not  actually 
present,  if  he  be  so  near  that  she  is  under  his  immediate  inflaence  and  controL 

Complaint  to  a  trial  justice  charging  that  the  defendant,  Ellen  Mun- 
sej,  was  a  common  seller  of  intoxicating  liqnor. 

At  the  trial  in  the  Superior  Court,  upon  appeal,  before  Bacok,  J. , 
the  government  to  prove  one  of  the  sales,  called  one  DunaMn,  who  tes- 
tified that  he  went  to  the  house  of  Robert  Munsey,  the  defendant's 
husband,  just  at  dark,  and  got  a  pint  of  gin  ^'  of  a  lady  there"  and 
paid  for  it ;  that  there  were  **  one  or  two  other  young  ladies  **  there ; 
that  it  was  *^  rather  dark ; ''  that  he  thought  the  lady  who  sold  him  the 
liquor  was  Mrs.  Munsey,  but  he  could  not  sw^ar  positively  that  it  was. 

Being  further  asked  if  the  woman  who  sold  him  the  liquor  was  the 
same  who  was  now  defending  he  said,  *'  he  could  not  swear  to  its  being 
the  same  one."  Witness  said  he  had  never  been  at  Munsey 's  before  or 
since.  The  defendant  objected  to  this  as  insufficient  evidence  of  a  sale 
by  the  defendant  Dunakin,  but  the  court  ruled  that  it  was  a  question 
for  the  jury. 

One  Brown,  another  witness  for  the  government,  testified  he  was 
present  at  Munsey' s  house  when  one  Moody  bought  some  gin  there  of 
Mrs.  Munsey,  and  paid  for  it.  The  district-attorney  asked  if  Mr. 
Munsey  was  there,  and  witness  said:  **  I  think  he  was;  I  heard  the 
boys  say  he  was  out  at  the  bam  doing  the  chores."  The  district-at- 
torney asked  the  witness  if  he  himself  saw  Munsey  anywhere,  and  wit- 
ness answered,  *'No."    There  was  no  evidence  as  to  the  distance  of 
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the  barn  from  the  house,  or  as  to  the  sitaation  of  the  bam.  Mrs.  Mnn* 
sey  went  into  the  bed-room  to  get  the  liquor.  The  defendant  objected 
that  there  was  no  eyidence  that  the  husband  was  so  far  absent  that  the 
wife  was  presumed  to  be  acting  independently,  and  not  under  his  direc- 
tion and  influence.  He  asked  the  court  to  instruct  the  jury  that  there 
was  nothing  in  the  distance  of  the  bam  from  the  house,  or  in  the  situa- 
tion of  the  bam  and  house  proved  in  the  case,  which,  as  matter  of  law, 
would  prevent  the  defendant  from  being  deemed  to  be  under  the  hus- 
band's influence  and  control  when  making  the  sale  in  question.  But 
the  court  declined  so  to  instruct,  and  left  it  to  the  jury  to  say  whether 
on  the  evidence  the  husband  was  present,  and  whether  the  defendant 
was  acting  under  the  immediate  influence  or  control  of  her  husband. 

The  jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged 
exceptions. 

C.  DdanOj  J.  C.  Hcmimondj  with  him  for  the  defendant. 

Attorney-General  Train,  for  the  commonwealth. 

Ames  J.  It  is  impossible  to  say  upon  this  report,  that  there  was  no 
evidence  that  the  sale  to  DunaMn  was  made  by  the  defendant.  Its 
weight  and  effect  were  for  the  jury  to  decide. 

With  regard  to  the  remaining  exception,  it  has  been  decided  that  if  a 
wife,  in  the  absence  of  her  husband,  do  a  criminal  act,  even  in  obe- 
dience to  his  order,  her  coverture  will  be  no  defence.^  In  order 
to  make  out  the  defence  that  she  was  acting  under  the  coer- 
cion or  conti'ol  of  the  husband,  it  must  appear  that  he  was  present  at 
the  time.^  But  in  order  to  establish  the  fact  of  his  presence  it  does  not 
seem  to  be  necessary  to  show  that  the  act  was  done  literally  in  his 
sight.  If  the  husband  were  near  enough  for  the  wife  to  be  under  his 
immediate  influence  and  control,  though  not  in  the  same  room,  it  is 
sufficient.  3  If  he  were  on  the  premises  and  near  at  hand,  a  momentary 
turning  of  his  back,  might  stiU  leave  her  under  his  influence.^  The 
instructions  given  to  the  jury  may  have  led  them  to  suppose  that  there 
could  be  no  influence  and  control  capable  of  exonerating  the  wife  unless 
the  husband  were  literally  present,  and  in  sight  of  the  wife. 

Exceptions  sustained. 

1  Oommonwealth  v.  Mnrphy,  2  Gray,  610;  s  Commonwealth  v.  Butler,  1  Allen,  4. 

Common  wealth  v,  Feeney,    13  Allen,  060;  *  Commonwealth  v.  Bnrk,  11  Gray,  437. 

Commonwealth  v.  Gannon,  97  Mass.  647.  *  Oommonwealth  v.  Welch,  97  Mass.  09S. 
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COEBCION  OP  HUSBAND— HUSBAND  NOT  PEBSENT— WIFE  ACTING 

UNDER  HIS  OBDEBS. 

B.  V.  Smith. 

[8  Cox,  27.] 
In  the  English  Court  of  Criminal  Appeal^  Aprils  1858. 

AtMMilt— Wife  aotlnflr  as  Deooy  at  Gk>mmand  of  Haaband.^A  wife  acting  under 
the  oommaadol  her  hoBband  wrote  letters  to  a  man,  pretending  that  she  had  become  a 
widow  and  requesting  a  meeting  at  a  distant  place.  The  meeting  was  granted,  and  the 
wife  dressed  as  a  widow  met  the  prosecutor  at  the  railway  station  and  indnced  him  to 
go  to  a  lonely  spot  where  the  hnsband  fell  upon  him,  and  assaulted  him  severely  with  a 
stick.   The  Jury  found  both  goilty.    HtUd,  that  the  oonyiotlon  of  the  wife  was  wrong. 

The  following  case  was  reserved  and  stated  by  Chankell,  B.  :  — 

At  the  last  assizes  for  the  eotinty  of  Gloucester,  the  said  Samuel  Smith 
ind  Sarah  Smith  were  jointly  tried  before  me  and  found  guilty  on  a 
count  in  an  indictment  charging  them  with  feloniously  wounding  one 
John  Leach,  with  intent  to  disfigure  him ;  and  on  another  count  with 
intent  to  do  the  said  John  Leach  grievous  bodily  harm. 

For  the  purposes  of  this  case,  the  conviction  of  Sarah  Smith  is  to  be 
deemed  and  taken  to  be  a  good  conviction,  unless  the  same  ought  to  be 
reversed  by  reason  of  the  facts  following  found  by  the  jury,  viz. :  that 
the  said  Sarah  Smith  was,  at  the  time  of  the  commission  of  the  said 
offense,  the  wife  of  the  said  Samuel  Smith ;  that  she  acted  under  the 
coercion  of  her  husband,  and  that  she  herself  did  not  oersonally  inflict 
any  violence  upon  the  said  John  Leach.^ 

A  verdict  of  guilty  was  entered  against  the  husband  and  wife. 

I  passed  sentence  upon  the  said  Samuel  Smith ;  I  reserved  for  the 
consideration  of  this  court  the  question,  whether,  upon  the  aforesaid 
finding,  the  conviction  of  the  said  Sarah  Smith  was  a  good  conviction, 
respiting  the  sentence  upon  her,  and  taking  bail  for  her  appearance 
hereafter  to  receive  judgment,  if  the  conviction  should  be  affirmed. 

The  question  for  the  opinion  of  the  court  is,  whether  Sarah  Smith, 
tiie  wife  of  the  said  Samuel  Smith,  having  acted  under  his  coercion, 

1  The  prosecQtor  and  Sarah  Smith  before  by  a  certain  train  in  the  eyeniog.    The  pro- 

h«r  fluntege  were  feUow- servants.   After  secntor  came  a  considerable  distance  for 

the  aaniage,  fllidt  InteroonrBe  took  place  the  purpose  of  the  meetlDg,  and  Sarah  Smith 

between  the  prosecutor  and  Sarah  Smith,  met  him  dressed  as  a  widow,  and  led  him  to 

This  coming  to  the  knowledge  of  the  hns-  a  lonely  spot,  where  the  hnsband  feU  upon 

head,  he  formed  a  plan  for  reyenge,  and  and  assaulted  the  prosecutor  yery  seyerely 

Made  his  wife  write  letters  to  the  prosecu-  with  a  thick  cudgel.    The  husband  had  also 

tor.  pretending  that  she  had  become  a  widow,  a  revolyer  upon  his  person  when  taken  into 

«ad  requesting  him  to  come  and  meet  her  custody. 

1  Defences.  6 
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and  not  lumng  inflicted  any  Tioleiioe  on  the  said  John  Leach,  can  be 
properly  comicted  of  the  offenae  before  mentioned.^ 

W.  T.  Cbassell, 

FoixocKf  C.  B.  Hie  jury  hare  disposed  of  this  case  by  their  find- 
ing. They  have  f  onnd  that  Sarah  Smith  was  a  married  woman ;  that 
she  acted  onder  the  coercion  of  her  husband,  and  that  she  herself  did 
not  personally  do  any  act  of  violence  to  the  prosecator.    The  conyio- 

tion,  therefore,  most  be  reyersed. 

Conviction  revened. 


WIFE^FKBSUICED  COERCION  OF  HUSBAND  MUST  BB  CHARGED  TO 

THE  JURY. 

Commonwealth  v.  Eagan. 

[103  Mass.  71.] 
In  the  Supreme  Judicial  Court  of  MassachuseUSj  October  Termj  1869 

Fvesniiiad  Ooerolon  of  Husband— Jury  IKost  be  Ijutmetad.— Awife  was  indicted 
tor  an  aatanlt  committed  in  the  presence  of  her  hnshand.  Her  connsal  asked  the  jadge 
to  instruct  the  jary  that  she  was  presumed  to  act  under  her  husband's  eontrol.  The 
Judge  refused,  but  instructed  them  that  if  thej  were  satisfied  that  she  did  the  acta 
proved  of  her  own  free  will,  free  from  the  coercion  or  influence  of  her  husband,  they 
would  be  warranted  in  convicting  her.   H^d,  error. 

Complaint  ^^  to  the  justice  of  the  Municipal  Court  at  Taunton  in  the 
County  of  Bristol ; ,  of  Taunton  in  the  County  of  Bristol,  in  be- 
half of  the  commonwealth  of  Massachusetts,  complains  **  that  Michael 
Eagan,  Mary  Eagan  and  John  Eagan  made  an  assaulc  and  battery  on 
Patrick  Sazton. 

The  complaint  was  signed  '^  WiUis  Potter,"  and  th^  clerk  indorsed 
thereon  that  it  was  received  and  sworn  to  on  Aug^t  «3,  1869.  Michael 
Eagan  was  acquitted ;  Mary  Eagan,  who  was  wife,  and  John  Eagan,  who 
was  their  son,  were  convicted ;  and  Mary  Eagan  ap]^)ealed. 

At  the  trial  in  the  superior  court  before  Pithasey,  Jm  ^^  tiie  evidence 
showed  that  while  the  defendant's  husband  and  son  were  using  angry 
words  towards  Saxton,  the  defendant,  in  the  immediate  presence  of  her 
husband,  threw  a  pail  of  dirty  water  OH  Sazton.  This  was  all  the  ma- 
terial evidence  in  the  case.  Upon  these  facts  the  defendant  asked  the 
Judge  to  instruct  the  jury  that  the  presumption  was  that  she  acted  under 

1  See  Cruise's  Case,  8  C.  &  P.  645 ;  1  Taylor  on  Evidence,  1(S,  and  the  cases  there  cited. 
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tfae  coercion  and  control  of  her  husband,  and  should  be  acquitted ;  but 
the  judge  declined  and  instructed  the  jury  that  if  they  were  satisfied 
that  she  did  the  acts  proved  of  her  own  free  will,  free  from  the  coercion 
or  inflaence  of  her  husband,  they  would  be  warranted  in  convicting  her." 
The  defendant  was  found  guilty  and  moved  in  arrest  of  judgment, 
"becaose  it  does  not  appear  in  the  body  of  the  complaint  who  was  the 
complainant,  and  that  such  defect  is  apparent,  and  is  in  matter  of  sub- 
stance and  not  of  form."  The  motion  was  overruled,  and  the  defendant 
alleged  exceptions. 
J.  Browrtj  for  the  defendant. 

G.  Marstoriy  for  the  commonwealth,  to  the  point  that  the  instructionB 
were  right,  cited  The  King  v.  Stapleton^^  Gommonwealth  v.  Lewia^^ 
Wagener  v.  JBiK.3 

MoBTON,  J.  The  assault  of  which  the  defendant  was  convicted  was 
oommitted  in  the  immediate  presence  of  her  husband.  The  presumption 
of  law  is  that  she  acted  under  his  coercion.^  It  was  the  right  of  the  de- 
fendant to  have  this  principle  stated  to  the  jury.  The  counsel  asked 
the  court  to  instruct  the  jury  *'  that  the  presumption  was  that  she  acted 
lUMier  the  coercion  and  control  of  her  husband  and  should  be  acquitted." 
If  there  was  evidence  in  the  case  to  rebut  the  presumption  in  favor  of 
tfae  defendant,  the  court  was  justified  in  refusing  to  instruct  the  jury 
that  she  should  be  acquitted ;  but  we  think  that  the  first  part  of  the  in- 
struction requested  should  have  been  given.  The  instructions  actually 
given  would  have  been  accurate  if  the  court  had  also  instructed  the  jury 
as  to  the  presumption  above  stated,  but  by  the  refusal  to  do  so  the  de- 
fendant was  deprived  of  the  benefit  of  this  presumption  as  one  of  the 
elements  proper  for  the  consideration  of  the  jury  in  determining  her 
criminal  liabilitv- 

The  motion  in  arrest  of  judgment,  being  for  a  cause  existing  before 
verdict,  and  not  affecting  the  jurisdiction  of  the  court,  must  be  over- 
ruled.* \ 

Exceptions  sustained. 


NOTES. 

I  11.  HtistMnd  not  Liable  tor  Wife's  Orimea. — A  husband  is  not  responsible 
for  an  Indictable  offense  committed  by  Ms  wife,  without  his  presence  or 
ooeicion.* 


>  Jebb.  w. 

>l  Met.  151. 

*  19  Barb.  821 ;  3  GreenL  Et.,  •eo.  7. 


«  Gommonwealth  v.  Gannon,  97  Mass.  647; 
Commonwealth  v.  Bnrk,  11  Gray,  487. 

•  Stat.  1864,  ch.  850,  sece.  S,  8. 

*  Pennybakerv.  State,  2  Blaokl  484  (1881). 
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§  12. lnstano6e.^Thn8  where  a  wife  who  assisted  in  her  hasband's 

business  pledged  paper  not  stamped  as  required  bj  law ;  the  husband  was  held 
not  responsible^^  and  so  where  a  wife  receired  stolen  goods  without  his  knowl- 
edge or  control  he  was  adjudged  not  guilty,' and  a  husband  is  not  liable  for  an 
alleged  sale  of  liquor  made  by  his  wife  in  his  absence  and  against  his  orders.* 

§  13.  Wife  not  Ponlsbsble  for  Harborlncr  or  Screening  Husband.  —  A  wife 
can  not  be  found  guilty  of  harboring  and  assisting  her  husband  who  has  com- 
mitted a  murder,*  nor  of  receiving  stolen  property  of  which  the  huslMind  is  the 
thief,  and  destroying  it  for  the  purpose  of  screening  him.^ 

In  B.  V.  Manning,  the  court  said  to  the  jury:  <'  The  mere  act  of  harboring 
and  comforting  her  husband  after  the  crime  was  committed  (if  you  consider 
she  had  no  other  share  in  the  transaction)  would  not  render  her  liable  to  this 
charge  of  murder  either  as  principal  or  accessory."  * 

§  14.  Husband's  Bi^bt  of  Custody  of  Wife. — A  husband  has  a  right  to  the 
custody  of  his  wife  and  to  use  compulsion  if  necessary  to  retain  possession  of 
her  from  one  in  whose  society  he  finds  her  and  with  whom  he  has  reason  to  be- 
lieve she  is  about  to  commit  or  has  committed  adultery.^ 

§  15.  Assault  by  Husband  on  Wife  —  Power  of  Oorrection. — The  law  in 
some  jurisdictions  will  not  punish  the  husband  for  a  moderate  corporal  correc- 
tion of  the  wife.^  And  a  husband  may  show,  in  excuse  for  an  assault  on  his 
wife,  that  at  the  time  of  the  assault  he  was  provoked  to  it  by  her  misconduct 
and  bad  behavior.'  And  so  he  may  use  force  with  her  to  prevent  her  interfer- 
ence with  his  parental  authority.^ 

In  People  v.  Winters ^^  the  prisoner  was  indicted  for  an  assault  on  his  wife.  It 
appeared  on  the  trial  that  he  attempted  to  correct  one  of  her  children,  when  the 
wife  interfered  and  he  struck  her.  The  judge  ruled  that  a  husband  had  no  right 
to  beat  or  punish  his  wife,  but  he  might  restrain  her  from  acts  of  violence 
towards  himself  and  others,  for  he  is  accountable  for  her  acts.  The  prisoner 
was  acquitted. 

In  Bradley  v.  State,^  the  court  say:  **  If  the  defendant  now  before  us  could 
how  from  the  record  in  this  case  that  he  confined  himself  within  reasonable 
bounds  when  he  thought  proper  to  chastise  his  wife,  we  would  deliberate  long 
before  an  affirmance  of  the  judgment  (of  conviction  of  assault).  *  *  *  To 
screen  from  public  reproach  let  the  husband  be  permitted  to  exercise  the  right 
of  moderate  chastisement,  in  cases  of  great  emergency,  and  use  salutary 
restraints  in  every  case  of  misbehavior,  without  being  subjected  to  vexatious 
prosecutions,  resulting  in  the  mutual  discredit  and  shame  of  all  parties  con- 
cerned. 

In  State  v.  Black^^  the  defendant  was  indicted  for  an  assault  on  Tamsley  Black, 
his  wife.  The  evidence  showed  that  the  defendant  and  his  wife  lived  separate 
from  each  other.    The  defendant  was  passing  by  the  house  of  one  Koonce, 

1  Atty.-Gen.  «.  Biddle,  8  Cr.  A  J.  494  (1852)  •  State  v,  Rhodes,  PhilL  (N.  O.)  453  (1S8Q). 

S  B.  V.  Dring,  7  Oox,  883  (1857).  "  Bobbins  v.  State,  80  Ala.  86  (1852). 

•  State  V,  Baker,  71  Mo.  475  (1880).  v>  Gorman  v.  State,  42  Tex.  281  (1876). 
«  B.  V.  Good,  1 0.  ft  K.  185  (1842).  n  2  Park.  0.  O.  10  (1888). 

•  B.  V.  McClarens,  3  Oox,  425  (1849).  18  Walk  (Miss.)  156  (1884). 

•  Beg.  V.  Manning,  2  O.  ft  E.  98,  note.  is  Wlnst,  866  (1864). 
T  State  V.  Craton,  6  Ired.  (L.)  164  (1845). 
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Inhere  his  wile  then  resided,  when  she  called  him  in  an  angry  manner  and  asked 
him  If  he  I&ad  patched  Sal  Daly^s  bonnet  (Sal  Daly  being  a  woman  of  ill  fame) . 
She  then  went  into  the  house  and  defendant  followed  her,  and  asked  her  what 
she  wanted,  when  she  repeated  her  question  about  the  bonnet.  Angry  words 
then  passed  between  them.  He  accused  her  of  connection  with  a  negro  man, 
sDd  she  called  him  a  hog-thief,  whereupon  the  defendant  seized  her  by  her  hair 
aod  pulled  her  down  upon  the  floor  and  held  her  there  for  some  time.  He  gave 
her  no  blows,  but  she  stated  upon  the  trial  tliat  her  head  was  considerably  hurt, 
and  that  her  throat  was  injured  and  continued  sore  for  several  months,  but  that 
he  did  not  choke  her,  nor  attempt  to  do  so.  At  the  trial  she  was  entirely  recov- 
ered. After  she  got  up  from  the  floor  she  continued  her  abuse  of  him.  A  ver- 
dict of  guilty  was  entered,  subject  to  the  opinion  of  the  court.  The  judge 
being  of  opinion  with  the  State,  gave  judgment  accordingly. 

Pkjlbson,  C.  J.  "A  husband  is  responsible  for  the  acts  of  his  wife,  and  he 
is  required  to  govern  his  household,  and  for  tliat  purpose  the  law  permits  him 
to  use  towards  his  wife  such  a  degree  of  force  as  is  necessary  to  control  an 
Dsroly  temper  and  make  her  behave  herself;  and  unless  some  permanent  injury 
be  inflicted,  or  there  be  an  excess  of  violence,  or  such  a  degree  of  cruelty  as  shows 
that  it  is  inflicted  to  gratify  his  own  bad  passions,  the  law  will  not  invade  the 
domestic  forum  or  go  behind  the  curtain.  It  prefers  to  leave  the  parties  to 
themselvesy  as  the  best  mode  of  inducing  them  to  make  the  matter  up,  and  live 
together  as  man  and  wife  should.  Certainly  the  exposure  of  a  scene  like  that 
set  out  in  this  case  can  do  no  good.  In  respect  to  the  parties,  a  public  exhibi- 
tion in  the  court-house  of  such  quarrels  and  fights  between  man  and  wife  widens 
the  breach,  makes  a  reconciliation  almost  impossible,  and  encourages  insubor- 
dination; and  in  respect  to  the  public  it  has  a  pernicious  tendency.  SOf  pro 
bono  pubUoOy  such  matters  are  excluded  from  the  courts,  unless  there  is  a  per- 
manent injury  or  excessive  violence  or  cruelty  indicating  malignity  and  vindic- 
tiveness.  In  this  case  the  wife  commenced  the  quarrel.  The  husband,  in  a 
passion  provoked  by  excessive  abuse,  pulled  her  upon  the  floor  by  the  hair,  but 
restrained  himself,  did  not  strike  a  blow,  and  she  admits  he  did  not  choke  her* 
and  she  continued  to  abuse  him  after  she  got  up.  Upon  this  state  of  facts 
the  jmry  ought  to  have  been  charged  in  favor  of  the  defendant .1  It  was 
insisted  by  Mr.  Winston  that,  admitting  such  to  be  the  law  when  the  hus- 
hnsband  and  wife  lived  together,  it  did  not  apply  when,  as  in  this  case,  they 
were  living  apart.  That  may  be  so  when  there  is  a  divorce  *  from  bed  and 
board,'  because  the  law  then  recognizes  and  allows  the  separation,  but  it  can 
take  no  notice  of  a  private  agreement  to  live  separate.  The  husband  is  still 
responsible  for  her  acts,  and  the  marriage  relation  and  its  incidents  remain 
onaffected.  This  decision  must  be  certified  to  the  Superior  Court  of  law  for 
Ashe  County,  that  it  may  proceed  according  to  law." 

{  16.  Rape.  — And  a  husband  can  not  be  guilty  of  a  rape  on  his  wife.^ 

I  17.  Husband  may  Watcb  Wife  —  Eavesdropping.  —  So  though  eaves- 
dropping Is  an  indictable  nuisance,  yet  a  husband  who  watches  his  wife  is  not 
guilty.  And  so  of  a  person  who  does  so  by  direction  or  authority  of  the  hus- 
band.   «  There  is  no  law  that  can  prevent  a  husband  from  constituting  a  watch 

1  State  V.  FtondetgraM,  S  Der.  A  Batt.  >  Lord  Andley's  Case,  8  How.  St.  Tr.408. 

M5;  JoTBcr  v.  Joyner,  6  Jonee  Eq.  836. 
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on  his  wife  *  *  *  and  if  he  has  given  this  man  anthority  to  watch  his  wife  I 
do  not  know  how  he  can  be  prosecnted."  ' 

2  18.  Husband  and  Wife — Oonspiracy. — And  a  husband  and  wife  alone 
can  not  commit  a  conspiracy.* 

§  19.  Goods  in  Man's  House  Presumed  His — Stolen  goods  in  a  married 
man's  house  are  presumed'  to  be  in  his  possession,  and  the  wife  can  not  be 
adjudged  guilty  of  their  larceny.' 

§  20.  Wife  can  not  Ck>nunit  Arson  as  to  Husband's  Goods.  —  So  it  is  not 

arson  for  a  wife  to  set  fire  to  her  husband's  house  with  intent  to  injure  him.* 
In  B.  V.  Marehj^  the  prisoner  was  tried  before  Alexander,  C.  B.,  at  the  spring 
Assizes  for  the  county  of  Northampton,  in  the  year  1828,  on  an  indictment 
which  described  her  as  Elizabeth,  the  wife  of  John  March,  and  charged  her  with 
unlawfully,  maliciously,  and  feloniously  setting  fire  to  a  certain  house  of  the 
said  John  March,  with  intent  to  injure  him,  against  the  form  of  the  statute.  It 
appeared  from  the  evidence  that  March,  the  prosecutor  and  the  prisoner,  his 
wife,  had  lived  separate  for  about  two  years,  she  going  by  her  maiden  name.  It 
was  proved  that  previous  to  the  act,  when  she  applied  for  the  candle  with  which 
it  was  done,  she  said  it  was  to  set  her  husband's  house  on  fire,  because  she 
wanted  to  bum  him  to  death.  Upon  another  and  earlier  occasion  she  used 
threats  of  burning  him  and  his  house  to  a  cinder.  Having  borrowed  a  candle 
and  lantern  she  went  to  her  husband's  thatched  house  at  night,  and  stuck  the 
candle  burning  into  the  thatch.  She  was  observed  by  a  neighbor,  and  an  alarm 
was  given,  upon  which  she  ran  away;  the  husband  came  out  and  pulled  from 
the  roof  the  burning  candle  and  the  straw  immediately  communicating  with  it, 
and  so  prevented  any  conflagration.  The  straw  pulled  out  was  proved  to  have 
been  black  and  singed. 

The  jury  found  her  guilty.  The  learned  Chief  Baron  wished  to  have  the 
opinion  of  the  judges,  whether  It  Is  an  offense  within  the  7  &  SGreorge  IV.,*  for  a 
wife  to  set  fire  to  her  husband's  house  for  the  purpose  of  doing  him  a  personal 
injury.  If  not,  the  conviction  appeared  to  the  learned  Chief  Baron  to  be 
erroneous .  In  Bex  v.  Ann .  Ghuldf'^  it  was  held  that  a  woman  could  not  be  capitally 
convicted  for  stealing  the  goods  of  a  stranger  to  the  value  of  40s.  in  the  dwell- 
ing-house of  her  husband. 

This  case  was  considered  at  a  meeting  of  the  judges  in  Easter  Term,  1828 
(present  Lord  Tenterden,  C.  J.  Best,  Aijsxakder,  C.  B.,  Batlet,  Littlrdai.k, 
Gasalee,  JJ.,  and  Vauohit  B.)>  and  the  conviction  was  held  wrong;  the  learned 
judges  thinking  that  to  constitute  the  offense.  It  was  essential  that  there  should 
be  an  Intent  to  Injure  or  defraud  some  third  person,  not  one  Identified  with 
herself. 

§  21 False  Pretenses . —  A  married  woman  can  not  be  convicted  of  false 

pretenses  when  she  informed  the  prosecutor  at  the  time  of  the  alleged  false 
representations  that  she  was  a  married  woman. ^ 

1  Com.    V.  Mengelt,   cited   in   Com.  v.  *  Id, 

Lovett,  4  Clark  (Pa.) ,  6  (1831).  •  oh.  80,  sec.  2. 

•  Com.  V.  WoodB,  7  Bosk  Law.  Rep.  68.  t  i  Leach,  2S7. 

*  S.  V.  Banks,  1  Coz,  238  (1845) .  «  Com.  v.  Herman,  88  Leg.  In  t.  S60  (Pa.) 
«  B.  9.  March,  1  Moody,  182  (1828). 
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§  22.  Nor  Ijaroeny  of  or  In  Husband's  Property. — And  a  wife  stealing 

from  a  building  owned  by  her  husband  Is  not  guilty  of  larceny  ,^  nor  If  she  steal 
another's  properly  In  her  husband's  house  Is  she  guilty  of  stealing  "  In  the 
hoose  ol  another,  ''within  the  statute,"  '  nor  If  she  steal  property  of  another 
held  by  her  husband  as  trustee  Is  she  guilty  of  larceny.' 

In  B,  Y.  Q<nUdf*  at  the  Old  Bailey  In  January  sessions,  1780,  Anne,  the  wife  of 
John  Gould,  was  tried  before  Narbs,  Justice,  present  Skinner,  Chief  Baron, 
AsHURST,  Justice  and  Adair,  Recorder,  on  an  Indictment  charging  the  prisoner 
with  bATlng  stolen,  one  leather  purse  containing  six  guineas,  the  property  of 
WUllam  Henlng  In  the  dwelling-house  of  the  said  John  Gould. 

The  indictment  was  framed  on  the  statute  of  12  Anne,^  which  enacts  <'  that 
every  person  that  shall  feloniously  steal  any  money,  goods,  etc.,  ^of  the  value 
of  forty  shillings,  being  In  any  dwelling-house  or  otherwise  thereunto  belonging, 
although  such  house  or  out-house  be  not  actually  broken  by  such  offender,  and 
although  the  owner  of  such  goods,  or  any  other  person,  be  or  be  not  In  such 
house,  etc.,  shall  be  absolutely  debarred  of  clergy." 

The  judges  present  were  clearly  of  opinion,  In  which  Mr.  Justice  Gould  after- 
wards concurred,  that  the  prisoner  could  not  be  convicted  of  the  capital  part  of 
the  indictment,  Inasmuch  as  the  felony  was  committed  In  the  dwelling-house  of 
her  husband,  which  must  be  construed  to  be  her  house  also,  and  It  Is  apparent 
that  the  Legislature  Intended  that  the  stealing  must  be  In  the  house  of  another 
to  oust  the  offender  of  clergy. 

In  B.  Y.  WillUy*  the  prisoner,  the  wife  of  John  WllHs,  was  tried  and  con- 
victed before  Mr.  Justice  Park,  at  the  Spring  Assizes  for  the  county  of  Wilts, 
in  the  year  1838,  for  stealing  twenty-five  sovereigns,  ten  half  sovereigns,  eight 
half  crowns,  and  forty  shillings,  the  property  of  William  Orchard,  and  thirty  or 
forty  others,  and  amongst  them  the  prisoner's  husband;  all  of  whom  were 
named  In  the  indictment. 

This  was  a  case  of  a  friendly  society  held  at  the  public  house  kept  by  the 
prisoner's  husband,  he  being  a  member  of  the  society,  and  the  box  containing 
the  property  was  always  left  In  the  house  of  the  husband  of  the  prisoner;  but 
the  box  had  four  locks,  kept  by  the  stewards,  of  whom  he  was  not  one. 

The  facts  of  the  case  were  quite  clear;  the  wife  having  broken  open  this  box 
and  stolen  a  great  deal  of  money  to  pay  some  debts  of  a  former  husband,  and 
the  jury  convicted  her  to  the  learned  judge's  satisfaction  as  to  the  facts,  but 
the  learned  judge  thought  it  right  to  ask  the  opinion  of  the  judges,  whether  a 
wife  can  be  convicted  of  larceny,  in  stealing  money  in  which  her  husband  has  a 
joint  property,  and  deferred  the  sentence. 

The  learned  judge  referred  the  judges  to  1  Hale,  P.  C.,'  Bussell  on  Crimes,* 
Bex.  V.  Bromley t^  and  to  the  first  case  in  the  Old  Bailey  Sessions  papers  for  the 
Januaiy  sessions,  1818,  tried  before  the  learned  judge,  in  the  presence  of  Lord 
Tentenden,  then  Mr.  Justice  Abbott.^ 

1  Com. «.  Haitnett,  4  Gray,  460  (18SS).  ^  The  following  la  the  account  there 

*  R.  V.  Gould,  1  Leach.  267  (1780)  given  of  the  case  referred  to :  Richard  Olark 
*JL9,  WIlliB,  1  Moody,  875  (183S).  was  indicted  for  stealing  the  property  of 

*  1  Leaeh,  SS7  (1780).  Thomas  Hawes.   It  appeared  that  the  pro- 

*  eh.  7.  secntor's  wife  had  assisted  the  prisoner  in 

*  1  Moody,  S75  (1882).  carrying  off  the  property  in  question,  and 
'  ^.  614.  had  cohabited  with  him  from  the  time  of  his 

*  p.  19.  absconding  nntU  his  apprehension.     On 

*  Boss.  A  By.  478.  objection  the  conrt  ruled  that  no  person 
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In  Easter  Term,  1833,  this  case  was  considered  at  a  meeting  of  the  judges, 
and  they  were  of  opinion  that  the  convicticn  was  wrong;  and  the  prisoner  was 
discharged. 

In  B,  V.  Tollettf^  Coleridge,  J.,  said :  "  By  law  there  is  snch  a  unity  of  interest 
between  husband  and  wife  that  ordinarily  the  wife  can  not  steal  the  goods  of 
the  husband,  nor  can  an  indifferent  person  steal  the  goods  of  the  husband  by 
the  delivery  of  them  by  the  wife." 

In  East's  Pleas  of  the  Crown  it  is  said:  **A  feme  covert  can  not  commit  lar- 
ceny of  her  husband's  goods  from  his  own  possession,  because  by  law  they  are 
considered  but  as  one  person,  and  she  has  a  kind  of  interest  in  his  goods.  On 
which  account  not  even  a  stranger  can  commit  larceny  of  such  by  the  delivery 
of  the  wife,  although  he  knew  they  were  t^e  husband's  goods;  as  he  may  by 
taking  the  wife  by  force  and  against  her  will,  together  with  the  goods  of  the 
husband  by  force  of  the  statute.  Nathaniel  Harrison  was  indicted  for  stealing 
some  plate;  and  it  appearing  that  the  prosecutor's  wife  had  the  constant 
keeping  of  the  key  of  the  closet  where  the  plate  was  usually  locked  up,  and 
that  the  prisoner  could  not  have  taken  it  without  her  privilege  and  consent 
(which  appeared  probable  from  other  circumstances ;  although  no  direct  evi- 
dence of  the  fact  could  be  produced),  the  court,  thinking  that  it  might  be  pre- 
sumed that  he  had  received  It  from  her,  directed  him  to  be  acquitted,  which 
was  accordingly  done.  Neither  can  the  wife  commit  larceny  in  the  company 
of  her  husband ;  for  it  Is  deemed  his  coercion  and  not  her  voluntary  act.  Yet 
if  she  do  it  in  hifi  absence  and  by  his  mere  command  she  is  then  punishable  as  if 
she  were  sole.  And  the  husband,  it  is  said,  may  be  accessory  to  his  wife  in 
receiving  of  her;  though  not  the  wife  for  the  receipt  Of  the  husband;  a  technical 
distinction  for  which  there  seems  no  just  reason.  Hawkins  thinks  she  is  also 
liable  if  she  commit  a  robbery  in  company  with  her  husband.  And  even  with 
respect  to  larceny.  Lord  Hale  in  one  place  says,  it  is  only  a  presumption  in 
law  till  the  contrary  appears;  for  he  was  always  of  the  opinion  that  if  upon  the 
evidence  it  clearly  appeared  that  the  wife  was  not  drawn  to  the  offense  by  the 
husband,  but  that  she  was  the  principal  actor  and  inciter  to  it,  she  veas  guilty 
as  well  as  the  husband.  BQt  in  another  part  he  says,  that  the  contrary  practice, 
which  he  thinks  fittest  to  be  followed,  had  prevailed.  And  I  am  not  aware  that 
the  former  opinion,  however  reasonable  it  appears,  has  been  acted  upon  in  any 
modem  instances,  though  the  occasion  must  have  too  often  occurred.  How- 
ever, if  a  wife  be  guilty  of  larceny  in  company  with  her  husband,  both  of  them 
may  be  indicted;  and  if  the  husband  be  convicted,  the  wife  shall  be  acquitted. 
But  if  the  husband  be  acquitted,  and  it  appear  that  the  felony  were  by  her  own 
voluntary  act  (by  which  must  be  understood  that  the  husband,  if  present,  had 
no  knowledge  of  or  participation  in  the  fact),  she  may  upon  the  same  indict- 
ment be  convicted;  for  the  charge  Is  joint  and  several.  And  if  a  woman 
insist  that  she  is  the  wife  of  the  man  in  whose  company  the  felony  was  done, 
she  may  be  indicted  by  her  husband's  name  and  her  own,  with  an  aliaSf  and  the 
addition  of  spinster;  and  it  will  lie  upon  her  to  prove  her  coverture,  or  else  she 
may  be  found  guilty." 

oonld  be  oonvieted  of  a  felony  alleged  in  ftq>ra»  248»  by  which  it  would  appear  that 

stealing  goods  when  snch  goods  came  into  the  ruling  in  Bex  v.  Olark  Tould  be  over- 

his  possession  by  the  delivery  of  the  pro-  ruled, 
prietor's   wife.     But  see   Bex  v.   Tolfree,  i  1 0.  A  M.  115  (1841). 
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§  23. Nor  Bmbeszlement  of  Husband's  Property.  —  Nor  can  she  be 

conTlcted  of  the  embezzlement  of  her  husband^s  property. 

§  24. Forcible  Entry  and  Detchlner —  Obstructinfir  Boad.  —  No  fine  can 

be  imposed  on  a  wife  for  a  forcible  entry  and  detainer.^  And  a  wife  can  not  be 
convicted  and  a  husband  acquitted  of  obstrncting  a  public  road.* 

§  26. Nnimmce.  —  In  People  r.  Tovonaendy*  several  owners  of  property 

were  Indicted  for  a  nuisance.  On  appeal,  Bronson,  J.,  said :  **  Nor  do  I  see  on 
what  principle  the  femes  covert  were  Included  in  the  indictment.  During  co<^er- 
tnre  the  husband  has  the  control  of  the  wife's  estate,  and  if  he  erects  a  nui- 
sance on  her  land  she  can  not  be  made  to  answer  criminally  for  that  offense.'' 

S  26.  Wife  not  Liable  as  Bailee.  —  In  B.  v.  Denmourf^  the  prisoner  and 

his  wife  were  indicted  for  having  as  the  bailees  of  Grace  Webster  unlawfully 
converted  to  their  own  use  certain  articles  of  clothing,  the  property  of  Grace 
Webster.  It  was  proved  by  the  prosecutor  that  the  prisoners  were  husband 
and  wife ;  that  having  come  to  Falmouth  to  get  a  place,  she  had  gone  to  the 
prisoners'  house,  and  they  together  offered  to  take  charge  of  her  clothes. 
Knowing  them  she  accepted  their  offer.  Two  days  afterwards,  having  procured 
a  place,  she  went  to  the  prisoners  and  demanded  her  clothes ;  they  said  they 
bad  parted  with  them,  but  she  should  have  them  again  in  a  few  hours.  The 
clothes  were  not  returned,  for  in  fact  some  of  them  had  been  sold,  and  some 
pawned  by  the  female  prisoner  alone.    On  this  evidence 

Mabtin,  B.,  asked  counsel  if  he  thought  he  could  support  the  charge.  The 
indictment  was  for  larceny  as  bailees.  The  prisoners  were  husband  and  wife. 
A  wife  could  not  be  a  bailee,  and  the  husband  was  not  proved  to  have  taken  any 
part  in  the  alleged  conversion.  CoXj  for  the  prosecator,  said  that  he  fully  as- 
sented to  his  Lordship's  view  of  the  case. 

An  acquittal  was  directed 

i  27.  Nefflect  to  Supply  food  to  Infant — Wife  not  Liable.  —  In  B,  v. 
Squire^*  tried  at  the  Stafford  Lent  Assizes,  A.  D.,  1799,  Charles  Squire  and 
Hannah,  his  wife,  were  indicted  for  the  murder  of  a  boy  who  was  bound  as  a 
parish  apprentice  to  the  prisoner,  Charles;  and  it  appeared  in  evidence  that 
both  the  prisoners  had  used  the  apprentice  in  a  most  cruel  and  barbarous  man- 
ner, and  that  the  wife  had  occasionally  committed  the  crueltiefl  in  the  absence 
of  the  husband.  But  the  surgeon  who  opened  the  body  deposed  that  in  his 
judgment,  the  boy  died  from  debility  and  want  of  proper  food  and  nourishment, 
and  not  from  the  wounds  which  he  had  received.  Upon  this  Lawrence,  J., 
directed  the  jury  that  as  the  wife  was  the  servant  of  the  husband,  it  was  not 
her  duly  to  provide  the  apprentice  with  sufficient  food  and  nourishment, 
and  that  she  was  not  guilty  of  any  breach  of  dnty  in  neglecting  to  do  so; 
thoQgh  if  the  husband  had  allowed  sufficient  food  for  the  apprentice,  and  she 
had  wilfully  withholden  it  from  him,  then  she  would  have  been  guilty;  but  that 
here  the  fact  was  otherwise,  and  therefore,  although  inforo  consdentice,  the  wife 
was  equally  guilty  with  her  husband,  yet  in  point  of  law,  she  could  not  be  said 
to  be  guilty  of  not  providing  the  apprentice  with  sufficient  food  and  nourish- 
ment. 

1  R.  9,  Robinaon,  L.  B.  1  0.  0.  80  (1S67).  *  3  Hill,  481  (1842). 

<  State  V,  Harvey,  8  N.  H.  65  (1821).  *  8  Cox,  440  (1861). 

*  Bather  «.  SUte,  1  Port.  138  (1834).  •  Burns  Jastice,  tit.  Wife. 
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§  28.  Tblrd  Penon  AiwlBfclng  Wite  to  Remove  HisBbaad'e  Qoods — Adul- 
terer.— A  third  person  who  assists  a  wife  to  take  away  her  husband's  goods 
is  protected  like  the  wife  and  is  not  guilty  of  their  larceny  .^ 

In  jS  V.  Taylor^^  the  prisoner  was  indicted  for  stealing  £2  Ss.,  the  prop- 
erty of  Jolm  WiUett.  The  prosecutor  said  that  the  prisoner  had  lodged 
at  his  house.  He,  Willett,  went  to  his  work  on  the  80th  of  April,  1872,  leaving 
his  wife  and  the  prisoner  in  the  house.  When  he  returned  from  his  work  he 
found  that  his  wife  and  the  prisoner  had  gone ;  he  also  missed  £2  8b.  from  a 
drawer  In  the  kitchen.  A  police  officer  stated  that  he  apprehended  the  prisoner 
on  the  26th  of  July  last,  when  the  prisoner  said  that  he  did  go  away  with  the 
woman,  but  did  not  take  the  money;  she  took  it.  The  wife  was  then  called 
by  the  counsel  for  the  prosecution,  and  she  swore  that,  when  she  left  her  hus- 
band's house,  she  went  with  the  prisoner.  She  took  £2  8s.  with  her  but  it  was 
the  prisoner's  money,  not  her  husband's.  The  money  was  not  in  the  drawer. 
The  prisoner  had  earned  the  money  himself.  It  was  less  than  £1.  She  did 
not  tell  the  magistrates  the  money  was  the  prisoner's,  but  said  she  took  the 
money.  (Her  statement  did  not  correspond  with  that  made  before  the 
Justices  who  sent  the  case  for  trial.) 

Lush,  J.    It  appears  that  the  prisoner  bore  no  part  in  taking  this  money. 

Purton,  The  money  was  taken  jointly  if  both  he  and  the  wife  went 
away  with  it,  although  she  only  may  have  carried  it.  <<  When  a  stranger  took 
the  goods  of  the  husband  jointly  with  his  wife,  this  was  holden  to  be  larceiyr 
in  him,  he  being  her  adulterer."  * 

Lush,  J.  The  prisoner  must  be  proved  to  have  taken  some  active  part  either 
in  removing  or  spending  the  money.  It  is  obvious  that  the  woman  can  not 
have  told  the  truth  both  before  the  committing  justices  and  to-day,  for  her 
statements  differ;  but  whichever  is  correct,  there  is  no  sufficient  evidence  to 
justify  the  conviction  of  the  prisoner.  Acquittal  directed.  Verdict  accord- 
ingly. 

^  In  Beg.  v.  Kenny^*  the  prisoner  was  tried  upon  an  indictment,  which 
chained  him,  in  the  first  count,  with  stealing,  on  the  26th  of  August,  1876,  cer- 
tain money  to  the  amount  of  £148,  one  purse,  one  silver  watch,  one  child's 
doak,  one  scarf,  one  American  box,  one  prayer  book,  two  money  bags,  and 
other  articles  of  the  moneys,  goods  and  chattels  of  Edward  Guru;  and  In  the 
second  count,  with  feloniously  receiving,  on  the  day  and  year  aforesaid,  the 
moneys,  goods  and  chattels  aforesaid,  well  knowing  the  same  to  have  been  felo- 
niously stolen. 

The  following  was  the  evidence:  Edward  Gum  —  I  am  an  inn-keeper  at 
BuTslem.  On  the  2Sd  of  June,  1876,  my  wife  left  my  house  without  my  knowl- 
edge or  consent.  The  same  night  I  missed  one  hundred  and  forty-three  sov- 
ereigns; the  money  was  in  a  bag,  this  bag  (produced)  is  it;  there  was  another 
bag  without  money  in  it,  this  (produced)  is  it;  this  watch  (produced)  is  mine; 
my  wife  wore  it  sometimes ;  I  gave  her  no  permission  to  take  it  or  any  of  the 
things;  this  prayer  book  (^produced)  is  mine;  these  three  sheets  (produced)  I 
believe  to  be  mine;  four  were  missing  after  my  wife  left;  this  bed  cover, 
baby's  cloak,  scarf,  and  this  American  box  (all  produced),  are  mine;  the  money 
I  saw  safe  on  the  morning  of  the  2Sd  of  June;  I  was  saving  it  to  buy  horses  in 

1  B.  9.  Avery,  8  Oox,  184  (1859) ;  State  v.  *  Reg.  v.  Tolfree,  1  Mood.  0.  0. 243; 

Banks,  48  Ind.  197  (1874).  v.  Featherstone,  6  Cox  0.  C.  376. 

S  12  Cox,  827  (1874).  «  L.  B.  2  Q.  fi.  Div.  807  (1879). 
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Ireland.  Three  days  after  my  wife  left,  I  saw  the  prisoner;  he  came  to  my 
house;  a  week  after  that  he  came  again,  and  asked  how  much  money  my  wife 
took;  I  told  him  £15  or  £20;  I  told  him  that,  because  I  wanted  some  informa- 
tion from  him;  I  accused  him  of  being  out  car-driving  with  my  wife  on  the 
Sonday  before;  lie  denied  it;  the  prisoner  left  the  neighborhood  shortly  after, 
and  I  never  heard  of  him  or  my  wife  till  October,  when  I  went  to  Ireland  with  a 
police  officer;  I  found  them  together  at  Belfast;  they  were  in  a  back  room, 
packing  a  box;  the  prisoner  was  packing  it;  it  was  my  American  box;  I 
jaw  some  of  the  contents  of  the  box;  my  prayer  book  was  in  it,  and 
the  child's  cloak;  the  bed  cover  was  in  the  prisoner's  box;  I  saw  the  pris- 
oner searched;  he  was  wearing  my  watch.  Cross-examined — I  sometimes 
wore  the  watch,  so  did  my  wife;  I  had  another;  I  wore  both  as  I  liked;  my 
wife  deposited  over  £100  with  a  Mr.  Jackson,  at  Cbeadle,  eighl^een  months  be- 
fore; she  did  not  do  that  when  I  had  a  woman  named  Sherlock  in  the  house; 
nothing  of  the  sort  took  place;  my  wife  was  in  court  at  Tunstal;  she  did  not 
gire  evidence;  the  gold  was  locked  up  in  a  drawer;  I  had  the  key  in  my 
pocket,  and  she  must  have  got  another.  Re-examined  —  She  took  the  £100  to 
Jackson  against  my  will;  it  was  my  money;  I  wrote  to  him  for  it,  and  he  sent 
mea  cheque^  which  I  cashed,  and  this  was  part  of  the  £148. 

John  Dodd — I  am  a  sergeant,  Staffordsliire  police;  the  prisoner  was  in  that 
force  until  the  24th  of  July  last,  stationed  as  Burslem;  he  had  not  much 
money;  his  wages  22s.  per  week;  I  heard  of  him  borrowing  from  his  com- 
rades; he  was  a  single  man;  I  went  with  prosecutor  to  Belfast  in  October;  we 
found  the  prisoner  and  the  prosecutor's  wife  there  together;  he  was  wearing  this 
watch  (produced) ;  I  found  on  him,  in  these  two  bagd  (produced)  £98  14s.  8d. 
Cross-examined  —  There  were  four  Irish  £1  notes  in  the  money ;  the  bags  were 
hi  his  pockets;  all  the  other  things  (except  the  watch)  were  in  the  boxes,  and 
in  the  rooms  occupied  by  the  prisoner  and  Mrs.  Gum.  Be-examined — The 
prisoner  was  packing  the  box  in  which  I  foxmd  the  bed  cover. 

Harriet  Upton —  (Evidence  of  inability  to  travel,  arising  from  illness,  having 
been  duly  given,  the  deposition  of  this  witness  before  the  magistrates  was^read 
as  follows)  —  lam  a  single  woman,  and  live  at  10  Paradise  Bow,  Chester;  I 
know  the  prisoner;  I  recollect  him -coming  to  my  house  early  in  the  month  of 
August  last.  It  would  be  about  one  in  the  morning;  previously  to  his  coming 
a  lady  had  been  lodging  in  my  house  about  six  weeks ;  she  gave  the  name  of 
Mrs.  Burslem;  the  photograph  now  produced  is  the  photograph  of  the  lady; 
Mrs.  Burslem  opened  the  door  for  the  prisoner  when  he  came ;  they  occupied 
the  same  bed-room  that  night,  and  left  at  ten  o'clock  the  night  following;  I  see 
the  American  box  produced;  the  prisoner  assisted  in  moving  the  box  down- 
stairs, and  from  the  house ;  since  the  prisoner  and  Mrs.  Burslem  left,  I  have 
had  a  letter  asking  me  to  visit  them;  it  came  from  Belfast;  there  was  only  one 
bed  in  that  room. 

Edward  Gum,  the  prosecutor,  re-called — The  photograph  now  produced  to 
me  is  the  photograph  of  my  wife. 

Upon  this  evidence  the  counsel  for  the  prosecution  relied  on  the  second  count 
of  the  Indictment,  and  contended  on  the  authority  of  the  cases  of  Beg.  v.  Deer^^ 
and  Beg.  v.  Feattientoney*  that  the  wife  by  adultery  with  the  prisoner  in  August 
at  Chester,  <* determined  her  quality  of  wife,"  and  in  then  converting  her  hus- 

<  U*0. 0. 0.  940;  8SL.  J.  (M.  0.)  83.  S  Dean.  O.  O.860;  23  L.  J.  (M.  C.)  197. 
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band's  goods  to  her  own  use,  she  was  guilty  of  larceny,  and  that  the  prisoner 
consequently  could  be  guilty  of  receiving. 

The  prisoner's  counsel  argued  that  a  wife  can  not  be  guilty  of  larceny  of  her 
husband's  goods,  and  that  there  are  no  decided  cases  to  that  effect,  the  case  of 
Beg.  T.  DecTf^  being  open  to  the  inference  that  the  receiving  was  from  some 
person  other  than  the  wife.  And  he  further  contended  that  there  was  no  suffi- 
cient distinct  possession  of  the  property  by  the  prisoner  (at  all  events  in  the  city 
of  Chester  and  within  the  jurisdiction  of  this  Court  of  Quarter  Sessions)  to 
render  the  prisoner  liable  to  conviction  as  a  receiver.  He  cited  Beg.  v.  Rosenberg ^^ 
and  Beg,  v.  iVfTice.'  Having  regard  to  the  statute  24  and  25  Victoria,*  which 
renders  a  receiver  liable  to  be  indicted  whenever  the  principal  felon  might  be 
indicted,  the  learned  recorder  left  the  case  to  the  jury,  adopting  the  view  taken 
by  the  counsel  for  the  prosecution. 

Under  these  circumstances  the  jury  found  the  prisoner  guilty  of  feloniously 
receiving,  and  the  learned  recorder  postponed  the  sentence  until  the  opinion  of 
the  court  for  the  consideration  of  Crown  Cases  Reserved  could  be  taken. 

The  learned  recorder  referred  the  court  to  the  case  enumerated  in  the  note 
to  the  case  of  Beg,  v.  Mutters^^  and  requested  the  opinion  of  the  court  as  to 
whether  the  conviction  was  right. 

Marshall^  for  the  prisoner.  A  wife  can  not  steal  her  husband's  goods,  and, 
therefore,  no  one  receiving  them  from  her  can  be  guilty  of  receiving. 

(He  was  stopped  by  the  court.) 

Bose^  for  the  prosecution.  Adultery  determines  the  wife's  quality  as  such 
with  reference  to  the  husband's  goods.  Her  dealing  with  them  after  such 
adultery,  if  the  other  necessary  Ingredients  of  larceny  be  present,  is  stealing, 
and  the  adulterer  who  receives  them  from  her,  may  be  guilty  of  receiving.  Beg. 
V.  2>e«r,*and  Beg,  v.  Feathentone,^  are  expressly  in  point. 

Denman,  J.  The  Lau>  Journal  report  of  each  of  those  cases  shows  the  real 
ground  of  decision.  In  the  first  case  the  goods  were  such  that  the  wife  could 
not  have  been  the  person  to  remove  the  whole  of  them  from  her  husband's 
house,  and,  therefore,  the  prisoner  received  them  from  one  other  than  the 
wife.  In  the  other  the  prisoner  was  himself  a  party  to  the  removal,  and  was 
guilty,  not  merely  of  receiving,  but  of  stealing. 

Kelly,  C.  B.  This  conviction  can  not  be  sustained.  Husband  and  wife  are 
one  person  in  law,  and  the  wife  can  not  steal  her  husband's  goods,  whether 
she  has  committed  adultery  or  not.  There  is  a  class  of  cases  in  which  the 
question  of  adultery  is  very  material.  Where  the  adulterer,  acting  in  concert 
with  the  wife,  takes  the  husband's  goods,  the  fact  of  adultery,  if  established, 
by  revoking  the  wife's  authority  to  dispose  of  her  husband's  goods,  may  make 
that  larceny  on  the  part  of  the  adulterer,  which  otherwise  would  not  have 
been  so.  But  here  the  prisoner  has  not  been  convicted  of  stealing,  and  prob- 
ably the  facts  would  not  have  supported  such  a  conviction.  He  has  been  con- 
victed of  receiving,  and  that  conviction  can  not  be  sustained  without  proof  of 
a  stealing  by  some  other  person.    There  is  no  evidence  of  any  such  stealing. 

Mellor,  Lush  and  Dbnmait,  JJ.,  and  Huddleston,  B.,  concurred. 

Conviction  quashed. 

1  Supra,  ft  L.  ft  0. 0.  Or.  C.  611;  84  L.  J.  (H.  0.)  64. 
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And  an  adulterer  who  takes  possession  of  none  of  the  husband's  property  ex- 
cept the  wiie*s  wearing  apparel  can  not  be  convicted  of  larceny.  In  B,  v.  Fitchf^ 
the  following  case  was  reserved  by  Erie,  J.,  for  the  conrt  of  Criminal  Appeal. 
The  Indictment  was  for  larceny  In  stealing  a  bonnet,  boots  and  goloshes,  the 
property  of  James  Beeve.  The  facts  were,  that  the  prisoner  being  a  lodger  in 
Beeve's  house,  agreed  with  ills  wife  that  they  should  go  away  and  live  together 
In  adultery.  He  went  away  leaving  the  husband  and  wife  together;  then  the 
husband  went  out  to  work,  and  then  the  wife  went  after  the  prisoner ;  they  were 
followed  and  overtaken  on  the  road  in  company  together,  and  he  was  appre- 
hended; and  at  tliat  time  he  was  canying  a  band-box  containing  goloshes  and 
boots,  the  wearing  apparel  of  the  wife  of  the  prosecutor,  and  so,  In  law,  his 
property.  The  judgment  was  respited,  the  prisoner  remaining  in  custody  till 
the  opinion  of  this  court  could  be  taken  on  the  question,  whether  on  these  facts 
the  conviction  was  right.* 

foser,  for  the  prisoner.  This  conviction  is  wrong  on  two  grounds.  1st. 
There  was  no  taking  by  the  prisoner.  2d.  The  goods  charged  to  have  been 
8tolen  were  the  mere  wearing  apparel  of  the  wife. 

CocKBUBN, C.  J.  Yes;  in  both  the  cases  referred  to  the  man  was  taking 
away  the  husband's  money.  Here  he  was  carrying  away  only  her  necessary 
wearing  apparel. 

Toter.    B.  v.  BoBenbergf*  is  also  in  point. 

CocKBUBN,  C.  J.    We  are  all  agreed  tliat  this  conviction  can  not  be  sustained. 

Conviction  quashed. 

Kor  can  the  adulterer  be  guilty  of  stealing  goods  of  the  husband  brought  by 
the  wife  to  his  house.  In  B,  v.  Bosenberg^^  the  prisoner  was  Indicted  for  steal- 
ing goods,  value  £62,  5s.,  the  property  of  Alexander  Victor  Philippe  Bohaln. 

Bodkiuy  for  the  prosecution.  The  circumstances  of  this  case  will  leave  no 
doubt  that  the  prisoner  Induced  the  wife  of  the  prosecutor  to  come  to  his 
^odgtngs;  and  she  came  in  a  coach,  and  brought  with  her  the  property  men- 
tioned in  the  indictment,  and  It  was  put  into  the  prisoner's  lodgings,  and  the 
prisoner  and  the  prosecutor's  wife  slept  together  there  as  man  and  wife.  The 
property  did  not  consist  of  female  apparel,  or  of  articles  exclusively  for  female 
nse.  When  the  prosecutor  was  before  the  magistrate  the  case  of  B.  v.  ToJfreey^ 
was  cited  and  the  magistrate,  on  the  authority  of  that  case,  committed  the  pris- 
oner for  trial;  but  he  was  afterwards  admitted  to  bail  by  one  of  the  learned 
judges.  That  case  proceeded  upon  the  principle  that  adultery  destroys  the 
presumed  consent  of  the  husband;  and  in  a  more  modem  case,  before  Mr.  Jus- 
tice Coleridge,  It  was  held  that  the  removal  of  goods  In  contemplation  of  adul- 
tery is  the  same  thing.  This  was  the  case  of  B,  v.  Toilet  db  Taylor.^  But  the 
present  case  differs  from  both  those  cases.  But  I  should  submit  that,  on  prin- 
ciple, the  possession  of  the  wife  was  the  possession  of  the  husband;  and  that, 
even  when  she  liad  carried  the  goods  to  the'  prisoner's  lodgings,  they  continued 
in  the  husband's  possession,  and  the  prisoner  receiving  them  there  was  guilty 
of  larceny.  I  can  not,  however,  trace  the  goods  in  this  case  to  the  Individual 
possession  of  the  prisoner  by  any  particular  act  of  his,  but  can  only  show  that 

l7Cox,n9(lB67.)  MC.AK.S88. 
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they  were  f  oand  at  his  lodgings,  some  of  them  In  the  room  in  which  he  and  the 
prosecutor's  wife  slept  together. 

Pabkk,  B.  There  Is  no  evidence  In  this  case  as  there  was  in  B,  t.  ro(/Vee, 
that  the  parties  were  together  at  the  time  when  the  goods  were  removed. 
That  was  the  groond  of  the  decision  in  that  case. 

Bodkin,  There  is  a  passage  in  Dalton  as  to  the  delivery  of  the  husband's 
goods  by  the  wife  to  the  adulterer,  constituting  felony  In  him. 

Parke,  B.  If  that  question  arose  I  should  reserve  it  for  the  opinion  of  the 
judges.  Then  comes  the  difficulty  in  your  case,  that  you  can  not  show  any  dis- 
tinct possession  on  the  part  of  the  prisoner. 

Bodkin,    Certainly  I  can  not  produce  such  proof. 

Parke,  B.    We  are  both,  I  believe,  of  opinion  that  there  Is  not  enough  to 

convict  the  prisoner  In  this  case.    If  there  had  been  any  separate  act  of  posses- 

slon  by  him,  I  should  have  reserved  the  point. 

Lord  Denman,  C.  J.,  assented. 

Verdict^  not  guUty. 

§  29.  liCarrled  Woman  not  an  "  Inhabitant "  or  "  Member  "  of  the  State.  — 
Under  a  statute  confiscating  estates  of  certain  "  Inhabitants  and  members  "  of 
the  State,  the  estate  of  Sifeme  covert  is  not  Included.^ 

This  case  In  which  the  status  of  married  women  was  elaborately  argued  and 
considered  was  a  writ  of  error  upon  a  judgment  of  the  Inferior  court  of  Ck>mmon 
Pleas,  rendered  In  1781. 

J,  BZakCf  for  plaintiff  in  error. 

As  to  the  fourth  error  assigned /sme^  covert  are  not  within  the  statute,  they 
arenot  within  the  letter  of  the  act;  almost  all  the  provisions  of  the  act  are 
masculine ;  notlilng  is  said  about  females,  excepting  where  provision  is  made 
for  their  dower.  It  is  admitted  that  there  are  cases  where  statutes  wUl  extend 
to  females,  where  the  expressions  are  similar  to  those  used  In  this  act.  But  It 
is  manifest  from  the  act  itself  that  women  were  not  Intended  to  be  Included 
under  the  general  description  of  persons  mentioned.  The  first  section  of  the 
act  says  <<that  every  Inhabitant  and  member  of  the  State  who,"  etc.  Upon 
the  strict  principles  of  law,  &feme  covert  is  not  a  member;  has  no  political  rela- 
tion to  the  State  any  more  than  an  alien;  upon  the  most  rigid  and  illiberal  con- 
struction of  the  words,  she  can  not  be  a  member  within  the  meaning  of  the 
statute.  As  to  femes  covert  being  members  of  a  commonwealth,  see  Burletn.* 
The  Legislature  Intended  to  exclude  femes  covert  and  Infants  from  the  opera- 
tion of  the  act ;  otherwise  the  word  inhabitant  would  have  been  used  alone,  and 
not  coupled  with  the  word  member.  This  construction  is  strength- 
ened by  the  provision  in  the  same  (the  first)  section  of  the  act  re- 
specting an  oath  of  allegiance.  A  feme  covert  was  never  holden  to  take 
an  oath  of  allegiance.  The  statute  is  highly  penal;  the  court  therefore, 
will  not  extend  it  beyond  the  express  words,  or  obvious  meaning,  by 
an  equitable  construction.  The  preamble  Is  a  key  to  unlock  the  meaning- 
What  says  the  preamble?  **  Whereas  every  government  hath  a  right  to  com- 
mand the  personal  services  of  all  its  members,  whenever  the  exigences  of  the 
State  shall  require  it,  especially  In  times  of  an  impending  or  actual  invasion, 
no  member  thereof  can  then  withdraw  himself  from  the  jurisdiction  of  the 
government,  and  thereby  deprive  it  of  his  personal  services,  without  justly 

1  Martin  v.  Com.,  1  Mass.  848  (1806).  *  p.  814. 


KARBIED  WOBiAN  NOT  AN   <*  INHABITANT.'*  95 

incQiTiDg  the  forfeiture  of  all  his  property,  rights  and  liberties  holden  under 
and  derived  from  that  constitution  of  government,  to  the  support  of  which  he 
b&th  refused  to  afford  his  aid  and  assistance ;  and  whereas  the  king  of  Great 
Britain  did  cause,  etc.,  etc.,  whereupon  it  became  the  indispensable  duty  of  all 
the  people  of  said  States  forthwith  to  unite  in  defence  of  their  common  freedom, 
ind  by  arms  to  oppose  the  fleets  and  armies  of  the  said  king;  yet,  nevertheless, 
dirers  of  the  members  of  this  and  of  the  other  United  States  of  America,  evilly 
disposed,  or  regardless  of  their  duty  towards  their  country,  did  withdraw  them- 
selTes,  etc.,  etc.,  aiding  or  giving  encouragement  and  countenance  to  the  opera- 
tions of  the  fleets  and  armies  of  the  said  king  against  the  United  States  af  ore- 
aaid."  It  is  impossible  to  read  the  preamble  to  the  statute  without  seeing  the 
object  and  intention  of  the  act.  The  object  was  not  to  punish,  but  to  retain 
tbe  physical  force  of  the  State,  as  it  is  evident  from  the  expression,  personal 
lerrices  In  times  of  actual  invasion,  opposing  by  arms,  aiding  the  enemy,  etc. 
How  much  physical  force  is  retained  by  retaining  married  women?  What  are 
the  personal  services  they  are  to  render  in  opposing  by  force  an  actual  inva> 
Bion?  What  aid  can  they  give  to  an  enemy?  So  far  are  women  from  being  of 
lenice  in  the  defence  of  a  country  against  the  attacks  of  an  enemy,  that  it  is 
frequently  thought  expedient  to  send  them  out  of  the  way,  lest  they  impede  the 
operations  of  their  own  party.  In  construing  statutes,  no  rule  is  better  estab- 
lished than  that  general  expressions  shall  be  restrained  by  the  manifest  intent 
of  the  Legislature  to  be  collected  from  the  whole  act  taken  together.^  The 
statute  of  Westminster^  enacts,  that  in  an  assize,  if  any  being  named  disseisor 
do  personally  allege  the  exception,  viz.,  if  he  shall  vouch  a  record  and  fail  at  the 
day  he  shall  be  adjudged  for  a  disseisor  without  taking  the  assize,  etc.  *,  yet  if  a,  feme 
ooverty  with  her  husband,  vouch  a  record  in  an  assize,  and  fail,  she  shall  not  be 
attained  as  a  disseisoress,  etc.,  for  it  was  not  the  intent  of  t^e  makers  of  the 
act  to  convict  a  feme  covert  for  a  disseisoress  by  such  plea,  yet  afterwards 
being  received,  she  shall  plead  to  the  assize ;'  feme  covert  and  an  Infant  not 
within  the  statute  to  have  corporeal  punishment  by  imprisonment,  by  this  plea, 
by  vouching  of  a  record  and  falling  of  it.  So  Plowden  :*  If  a  statute  enact  that 
whoever  shall  receive,  etc.,  a  felon,  shall  suffer  death ;  yet  a  feme  covert  who 
shall  receive,  etc.,  etc.,  her  husband,  knowing  him  to  have  committed  felony, 
is  not  accessory  nor  a  felon. ^  So,  also,  where  land  is  lost  by  the  default 
of  the  hasband  and  wife,  she  may  have  the  writ  of  cui  in  vita;  although  a  loss 
by  a  default  of  the  husband  only  is  within  the  letter  of  the  statute,*  and  the 
reason  is  given  in  Bac.  Abr.  Statute,'  "  because  as  a  woman  is  supposed  to 
have  acted  under  the  coercion  of  the  husband,  this  is  within  the  intent  of  the 
makers  of  the  statute."  This  reason  will  apply  to  all  the  cases  mentioned,  and 
to  all  other  cases  in  which  the  law  excuses  a  feme  covert  for  an  act  done  with 
her  hasband.  And  can  it  be  supposed,  in  the  case  before  the  court,  that  the 
Legislature  contemplated  the  case  of  a  wife  withdrawing  with  her  husband? 
It  ought  not  to  be,  and  surely  was  not  intended  that  she  should  be  exposed  to 
the  loss  of  all  her  property  for  withdrawing  from  the  government  with  her  hus- 
band. ^  he  commanded  it,  she  was  bound  to  obey  him,  by  a  law  paramount  to 
all  other  laws  —  the  law  of  GkMi. 

»  Plowd.  p.  205.  »  Plowd.  67. 

*  p.  3  e.  S8.  *  Westmln.  8,  o.  8. 

MlnitiU.  M..6. 
'  *p.485. 


96*  HUSBAND   AND   WIFE. 

Davis,  contra.  As  to  the  fourth  original  error.  It  is  contended  by  the  conn- 
8C'l  for  the  plaintiff  in  error,  that  the  statute  does  not  extend  to  femes  covert, 
that  women  are  not  named,  are  not  mentioned  in  the  statute.  The  first  section 
says,  every  inhabitant  and  member.  Anna  Martin  was  an  inhabitant,  and 
appears  by  the  record  to  have  been  so.  She  is  therefore  within  the  statute. 
The  third  section  says,  any  person :  this  is  certainly  sufficiently  comprehensive 
to  include  all  persons  who  could  commit  any  of  the  offenses  mentioned  in  the 
act.  The  question  then  is,  whether  a  feme  covert  is  capable  of  committing  the 
offenses,  or  any  one  of  the  offenses,  specified  in  the  statute.  For  if  a  feme 
covert  could  commit  any  one  of  the  offenses  mentioned,  and  that  offense  be  well 
laid  in  the  information,  the  judgment  ought  to  be  afiSrmed.  That  a  feme  covert 
could  perform  one,  at  least,  of  the  acts  described,  that  of  withdravring  herself 
from  the  State  into  parts  and  places  under  the  dominion  of  the  king  of  Great 
Britain,  etc.,  is  proved  by  the  seventh  section,  which  provides,  <<  that  when  the 
wife  or  widow  of  any  of  the  persons  aforedescribed  shall  have  remained  within 
the  jurisdiction  of  any  of  the  said  United  States,  etc.,  she  shall  be  entitled  to 
the  improvement  and  income  of  one-third  part  of  her  husband's  real  and  per- 
sonal estate,  after  payment  of  debts,  during  her  life  and  continuance  within 
the  said  United  States ;  and  her  dower  therein  shall  be  set  off  to  her  by  the 
judge  of  probate  in  like  manner  as  it  might  have  been  if  her  husband  had  died 
intestate,  within  the  jurisdiction  of  this  State.*'  The  exception  proves  the 
rule.  Wives  who  remained  here  are  mentioned  as  an  exception:  the  statute, 
therefore,  embraced  all  persons  who  did  not  remain — who  withdrew.  The 
very  supposition  that  some  persons  of  this  description,  some  femes  covert  might 
remain,  implies  that  all  had  the  power  of  remaining  or  withdrawing,  as  they 
pleased ;  and  if  femes  covert  had  not  -been  intended  to  be  included  under  the 
previous  general  words  of  the  statute,  there  could  have  been  no  necessity  of 
making  the  exception  In  favor  of  those  who  remained  behind.  If  this  be  not 
so,  still  there  is  another  reason.  Where  the  husband  has  abjured  the  realm, 
the  relation  is  dissolved  between  the  husband  and  wife.  This  act  of  the  hus- 
band, William  Martin,  amounts  to  an  abjuration  of  the  realm;  and  the  conse- 
quence is  that  she  became  sole  seised.  If  this  consequence  is  not  liked,  then 
they  may  bc^h  be  considered  as  having  abjured,  which  is  in  itself  treason ; 
which  a  feme  covert  can  certainly  commit,  and  by  which  she  forfeits  her  estate; 
and  this  proof  is  sufficient  to  confiscate  her  estate  for  her  act  of  treason.^ 

The  Attomeif'Cfeneral  in  support  of  the  judgment:  Under  the  fourth  error  it 
has  been  contended  by  the  counsel  for  the  plaintiff  that  the  statute  did  not 
extend  to  femes  covert.  And  it  is  said  that  the  words  of  the  act  do  not  include 
them,  because  the  words  are  in  the  masculine  gender;  that  they  are  him,  his, 
etc.  The  same  reasoning  would  go  to  prove  that  the  constitution  of  the  com- 
monwealth does  not  extend  to  women  —  secures  them  no  rights,  no  privileges ; 
for  It  has  no  words  In  the  feminine  gender;  it  would  prove  that  a  great  variety 
of  crimes,  made  so  by  statute,  could  not  be  committed  by  women,  because  the 
statutes  had  used  only  the  words  him  and  his.  It  also  said  that  a  feme  covert 
is  not  an  inhabitant  and  member  of  the  State.  Surely  Si.feme  covert  can  be  an 
inhabitant  in  every  sense  of  the  word.  Who  are  members  of  the  body  politic? 
Are  not  all  the  citizens,  members ;  infants,  idiots,  insane,  or  whatever  may  be 
their  relative  situations  In  society?  Can  not  a  feme  covert  levy  war  and  con- 
spire to  levy  war?    She  certainly  can  commit  treason ;  and  if  so,  there  is  no 

1 1  Hawk.  P.  C,  ch.  1,  seo.  U.  * 
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one  act  mentioned  in  the  statate  which  she  is  not  capable  of  performing.  In 
the  case  before  the  court  she  was  defaulted :  this,  as  In  common  civil  actions, 
irhlch  might  be  brought  against  9.  feme  covert^  confesses  the  facts  alleged. 

Fanons^  in  replj.    The  statute  does  not  extend  to  feme  coverts  leaving  the 
eoontry  with  their  husbands.    The  intention  of  the  Legislature  is  to  be  col- 
lected from  the  whole  act  taken  together.  In  another  act,  passed  on  the  same  daj, 
that  for  confiscating  the  estates  of  certain  notorious  conspirators  against  the 
^▼ernment  and  liberties  of  the  State,  in  which  the  Legislature  has  pointed  out 
by  name  the  persons  who  are  the  object  of  the  statute,  and  declared  that  they 
lad jnstly  incurred  the  forfeiture  of  all  their  property,  etc.,  no  mention  is  made 
of  their  wives.    Had  the  Legislature  intended  to  include  their  wives,  they  cer- 
tainly would  haye  been  mentioned.    It  is  impossible,  by  any  rules  of  construc- 
tion, to  extend  the  statute  to  the  wives ;  for  there  are  no  general  words,  but 
each  Individual,  whose  property  is  by  the  act  made  liable  to  confiscation,  is 
^ressly  named :  "  and  the  government  and  people  of  the  State  are  declared 
to  be  in  the  real  and  actual  possession  of  their  estate  without  further  inquiry, 
adjudication,  or  determination  thereafter  to  be  had."    Can  it  be  supposed 
that  the  general  words  used  in  the  absentee  act,  in  describing  the  persons  of- 
iending,  were  Intended  to  reach /ernes  covert — to  extend  to  wives  of  persons 
^vho,  to  say  the  least  of  them,  had  certainly  been  guilty  of  no  greater  offenses 
than  those  notorious  conspirators?    The  supposition  is  absurd.    I  agree  with 
the  attorney-general  that  the  statute  does  not  consider  those  persons  as  having 
conmiitted  treason,  but  it  is  obvious  that  they  were  considered  as  guilty  of  an 
olknse;  and  although  it  does  not  precisely  define  the  nature  of  the  offense,  yet 
it  points  out  the  consequences;  which  were  to  be  a  forfeiture  of  their  estates. 
Simply  to  have  declared  that  they  had  become  aliens  would  not  have  answered 
the  purpose;  it  was  necessary  further  to  provide  for  the  disposition  of  their 
estates.    The  statute  is  grounded  on  the  position  that  every  British  subject 
who  owned  lands  here,  and  had  withdrawn  himself  from  this  country  to  put 
himself  under  the  protection  of  the  British  government,  had  forfeited  his  es- 
tate.  Their  case  was  distinguished  from  that  of  aliens  in  general.    The  title 
of  the  coDunonwealth  arose  under  the  statute,  provided  the  process  pointed 
ont  should  be  regularly  followed,  not  merely  because  they  were  aliens,  but 
because  they  were  aliens  in  a  particular  way —  because  they  had  deserted 
their  country.    The  statutes  were  not  a  war  upon  enemies,  as  such,  as  is  said  by 
the  attorney-general;  had  they  been,  the  Legislature  would   have  extended 
them  to  all  British  subjects  owning  lands  here.    The  real  question  is,  whether 
the  statute  was  intended  to  include  persons  who  have,  by  law,  no  wills  of  their 
own.   The  statute  extends  to  persons  who  have  freely  renounced  their  relation 
to  the  State.    Infants,  insane,  femes  covert^  all  of  whom  the  law  considers  as 
bating  no  will,  can  not  act  freely.    Can  they  freely  renounce?    The  statute 
meant  such,  and  such  only,  as  could.    Is  the  State  entitled  to  the  personal  ser- 
vices of  a  feme  covert  to  defend  it  in  war?    Can  she  render  any?    What  aid  and 
oomfort  can  she  give  to  an  invading  enemy?    Has  she  the  control  of  property? 
IsBhe  ever  required  to  take  the  oath  of  allegiance?    As  to  the  provision  in  the 
tatnte  for  dower,  that  lias  no  relation  to  her  property;  It  is  merely  the  dona- 
tion of  the  State,  giving  to  her  a  x>art  of  that  which  was  absolutely  its  own. 
There  was  the  same  provision  in  the  conspirator  act.    It  has  been  said  that  the 
toband  abjured  the  realm,  and  that  this  dissolved  the  marriage  contract:  tills 
is  a  strange  consequence,  and  one  till  now  unheard  of. 
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Thacher,  J.,  was  ta  favor  of  reversing  the  jadgment  on  grounds  other  than 
the  fourth  error. 

Sedgwick,  J. 

(After  passing  on  other  questions) . 

By  the   record   before   us   it   appears    that  William   Martin    and   Anna 
Martin^  the  father  and  mother  of  the  plaintiff  in  error,  are  jointly  charged 
with  the  several  acts  which  are  alleged  in  the  libel  of  the  attorney-general 
as  incurring  the  forfeiture  for  which  he  sued;  that  since  the  19th  day  of 
April,  1775,  they  had  levied  war   and  conspired  to  levy  war  against  the 
provinces,  or   colonies,  or  United   States;  that  they  had   adhered  to  the 
king  of  Great  Britain,  his  fleets  and  his  armies,  and  had  given  to  them 
aid  and  comfort;  that,  since  that  time,  they  had,  without  the  permission  of  the 
legislative  or  executive  authority  of  any  of  the  United  States,  withdrawn  them- 
selves therefrom  into  parts  and  places  under  the  acknowledged  authority  of  the 
king  of  GreaA  Britain;  aU  these  are  charged  as  done  jointly  by  the  husband 
and  wife ;  and  we  are  called  upon,  by  matter  apparent  on  the  record,  and  by 
one  of  the  errors  expressly  assigned,  to  say  whether  a  fexM  cavertf  for  any  of 
these  acts,  performed  with  her  husband,  is  within  the  intention  of  the  statute; 
and  I  think  that  she  is  not.    In  construing  statutes,  the  great  object  is  to  dis- 
cover from  the  words,  the  subject-matter,  the  mischiefs  contemplated,  and  the 
remedies  proposed,  what  was  the  true  meaning  and  design  of  the  Legislature. 
In  the  relation  of  husband  and  wife,  the  law  makes  in  her  behalf,  such  an  allow- 
ance for  the  authority  of  the  husband,  and  her  duty  of  obedience,  that  guilt  is 
not  imputed  to  her  for  actions  performed  jointly  by  them,  unless  of  the  most 
heinous  and  aggravated  nature .    For  instance  the  law  says,  whoever  steals  shall 
be  punished,  and  yet  if  a  wife  participates  in  a  theft  with  her  husband  she  is 
not  punishable.    Innumerable  other  instances  might  be  given.    She  is  ex- 
empted from  punishment,  not  because  she  is  not  within  the  letter  of  the 
law,  if  she  had  sufficient  will  to  be  considered  as  acting  voluntarily  and 
as  a  moral  agent,  but  because  she  is  viewed  in  such  a   state  of  subjec- 
tion, and  so  under  the  control  of  her  husband,  that  she  acts  merely  as  his 
instrument,  and  that  no  guilt  is  imputable  to  her.    Compare  this  with  the  case 
under  consideration.    In  a  case  of  great  political  interest,  in  which  men  of 
great  powers  and  equal  integrity,  as  is  said  by  the  attorney-general,  divided; 
and  where  afeme  covert  is  not  expressly  included,  shall  we  suppose  her  to  be  so  by 
general  words?    Can  we  believe  that  a  wife,  for  so  respecting  the  understand- 
ing of  her  husband  as  to  submit  her  own  opinions  to  his,  on  a  subject  so  all- 
important  as  this,  should  lose  her  own  property,  and  forfeit  the  Inheritance  of 
her  children?    Was  she  to  be  considered  as  criminal  because  she  permitted  her 
husband  to  elect  his  own  and  her  place  of  residence?    Because  she  did  not,  in 
violation  of  her  marriage  vows,  rebel  against  the  will  of  her  husband?    So  hard 
and  cruel  a  construction  against  the  general  and  known  principles  of  law  on  this 
subject,  could  be  justified  by  none  but  strong  and  unequivocal  expressions. 
So  far  is  this  from  being  the  case  in  this  statute,  that  It  seems  to  me  there  are 
no  words  by  which  it  can  be  fairly  understood  that  such  was  the  intention  of 
the  Legislature ;  but  the  contrary.    The  preamble  of  the  statute  has  described 
the  persons  whom  it  intended  to  bring  within  it.    It  is  that  member  who 
<<  withdraws  himself  from  the  jurisdiction  of  the  government,  and  thereby  de- 
prives it  of  the  benefit  of  his  personal  services."    A  wife  who  left  the  country 
In  the  company  of  her  husband  did  not  withdraw  herself;  but  was,  if  I  may  so 
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express  it,  withdrawn  by  him.  She  did  not  deprive  the  government  of  the 
benefit  ol  her  personal  services;  she  had  none  to  render;  none  were  exacted  ot 
her.  *^  The  member  who  so  withdraws,  incurs,"  says  the  preamble,  <<  the  for- 
feiture of  all  his  property,  rights  and  liberties,  holden  tmder  and  derived  from 
that  constitntion  of  government,  to  the  support  of  which  he  has  refused  to 
afford  his  aid  and  assistance."  Can  any  one  believe  it  was  the  intention  of  the 
Legislature  to  demand  ot  femes  covert  their  aid  and  assistance  in  the  support  of 
their  constitution  of  government?  The  preamble  then  goes  on  to  particularize 
the  violation  of  our  rights  by  our  former  sovereign,  and  proceeds  to  declare 
that  it  thereupon  "  became  the  indispensable  duty  of  all  the  people  of  said 
States  forthwith  to  unite  in  defense  of  their  common  freedom,  and  by  arms 
to  oppose  the  fleets  and  armies  of  the  said  king;  yet,  nevertheless,  divers  of 
the  members  of  this,  and  of  the  other  United  States  of  America,  evilly  disposed, 
or  regardless  of  their  duty  towards  their  country,  did  withdraw  themselves," 
etc.  Now  it  is  unquestionably  true  that  the  members  here  spoken  of  as  *^  evilly 
disposed  "  are  included  in  the  people  above  mentioned.  What  then  was  the 
do^  of  these  evilly-disposed  persons,  for  a  violation  of  which  they  were  to  be 
cut  off  from  the  community  to  which  they  had  belonged,  and  rendered  aliens  to 
it?  It  was  "  to  unite  in  defense  of  their  common  freedom,  and  by  arms  to 
impose"  an  invading  enemy.  And  can  it  be  supposed  to  have  been  the  inten- 
tion of  the  Legislature  to  exact  the  performance  of  this  duty  from  wives,  in 
opposition  to  the  will  and  command  of  their  husbands?  Can  it  be  believed 
that  a  humane  and  just  Legislature  ever  intended  that  wives  should  be  sub- 
jected to  the  horrid  alternative  of,  either,  on  the  one  hand,  separating  from 
their  husbands,  and  disobeying  them,  or,  on  the  other,  of  sacrificing  their  prop- 
erty? It  is  impossible  for  me  to  suppose  that  such  was  ever  their  intention. 
The  conclusion  of  the  preamble  speaks  of  those  who  withdrew  as  thereby 
** aiding  or  giving  encouragement  and  countenance  to  the  operations"  of  the 
enemy.  Were  femes  covert^  accompanying  their  husbands,  thus  considered  by  the 
Legislature?  I  believe  not.  So  far  from  believing  that  wives  are  within  the 
statute,  for  any  acts  by  them  done  jointly  with  their  husbands,  that  a  fair  con- 
struction of  the  whole  act  together,  does,  to  my  judgment,  clearly  exclude 
them.  And  I  do  not  discern  that  the  seventh  section  which  has  been  cited  to 
prove  MihX,  femes  covert ^  for  withdrawing  with  their  husbands,  were  within  the 
act,  has  the  least  tendency  to  that  purpose.  This  section  does  not  contem- 
plate those  who  withdrew  with  their  husbands,  but  those  who  staid  behind. 
The  provision  which  it  makes  for  them  is  not  from  their  own  estates,  but  from 
those  of  their  husbands.  And  I  can  not  perceive  that  any  inference  is  to  be 
drawn  from  the  one  case  which  tends  to  illustrate  the  other.  On  the  whole  I 
am  clearly  of  opinion  that  for  this  error  the  judgment  must  be  reversed. 

Stbomg,  J. 

(After  considering  the  other  questions  In  the  case.) 

Upon  the  question  whether  the  estates  of  femes  covert  were  by  the  statute 
liable  to  confiscation,  I  am  of  opinion  that  they  were  not.  The  act  was  intended 
to  take  the  estates  of  those  persons  who  had  voluntarily  withdrawn  themselves 
from  the  country,  and  joined  the  fleets  and  armies  of  Great  Britain,  with  whom 
we  were  then  at  war.  Could  a,  feme  covert^  in  any  reasonable  sense  of  the  words 
of  the  act,  do  this?  I  think  not.  The  law  considers  &feme  covert  as  having  no 
will;  she  is  under  the  direction  and  control  of  her  husband;  is  bound  to  obey 
hia  commands;  and  in  many  cases  which  might  be  mentioned,  indeed,  in  all 
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cases,  except  perhaps  treason  and  murder,  can  not  jointly  with  her  husband  act 
at  all;  or  at  least  so  as  to  make  herself  liable  to  punishment.  She  could  not 
even  have  conveyed  this  very  estate  during  the  coverture ;  her  husband  could 
not  have  conveyed  it  so  as  to  have  bound  her ;  and  therefore  I  think  that  she  could 
not  forfeit  it  by  any  thing  which  she  did  or  could  do  against  tliis  statute ;  and 
that  no  act  of  her  husband  could  incur  the  forfeiture  of  her  estate.  I  am  clearly 
of  opinion  that  the  statute  does  not  extend  to  fetoM  covert.  As  to  the  other 
points  in  the  cause,  I  give  no  opinion;  it  not  being  necessary  for  the  decision  of 
the  case  now  before  us;  but,  for  the  reasons  already  given,  I  think  that  the 
judgment  of  the  inferior  court  ought  to  be  reversed. 

Dana,  C.  J.  Another  objection  is,  that  '<  the  statute  does  not  extend  to  a  feme 
covert  leaving  the  country  with  her  husband."  In  a  former  stage  of  the  cause,  I 
gave  an  opinion  on  this  point,^  and  I  see  no  reason  to  alter  it.  The  words  of  the 
statute  are  general ;  Jemea  covert  are  not  named ;  if  the  statute  extends  to  them  it 
must  be  by  implication .  The  statute  does  not  charge  a  crime ;  every  person  had  a 
right  to  take  which  side  he  pleased,  in  the  contest  in  which  we  were  then  en- 
gaged. The  statute  rests  on  another  principle.  It  is  this;  that  every  subject 
held  his  lands  mediately  or  immediately  from  the  crown.  Then  it  became  a 
question  whether  all  the  real  property  in  the  country  was  not  holden  under  the 
authority  of  the  States.  And  it  was  here  adopted  as  a  principle  of  law  that  it 
was  so  holden.  The  consequence  was,  that  those  persons  who  withdrew  them- 
selves from  the  country,  for  the  purposes  mentioned  in  the  statute,  lost  the 
right  of  holdiug  in  the  manner  they  would  have  been  entitled  to  hold  if  the 
empire  had  not  been  divided.  It  was  not  thought  fit  and  right  that  they  should 
continue  to  possess  and  enjoy  their  property,  let  the  Issue  be  what  it  might. 
The  language  of  the  statute  was,  Gk>  if  you  please:  but  if  you  withdraw  we  will 
not  protect  your  property ;  we  will  take  it.  This  was  fair ;  they  were  not  to  be 
punished  as  criminal;  but  their  property  was  considered  as  abandoned;  and  of 
course  that  it  belonged  to  the  State.  This  was  a  consequence  resulting  from 
the  division  of  the  empire. 

On  the  whole,  I  am  clearly  of  opinion  that  the  judgment  ought  to  be  reversed, 
because  there  was  not  a  second  continuance ;  and  because  femes  covert^  having 
no  will,  could  not  incur  the  forfeiture ;  and  that  the  statute  never  was  intended 
to  include  them ;  and  oblige  them  either  to  lose  their  property  or  to  be  ^ilty  of 
a  breach  of  the  duty,  which,  by  the  laws  of  their  country  and  the  law  of  God, 
they  owed  to  their  husbands. 

Sewall,  J.,  absent;  but  the  Chief  Justice  said  that  he  perfectly  concurred 

with  the  rest  of  the  court,  on  the  ground  that  the  statute  did  not  extend  to 

femee  covert. 

Judgment  reversed, 

§  30.  Husband  Burning  Wife's  House — Not  Punishable  for  Arson.  —  So  if 
a  husband,  living  with  his  wife  in  a  house  owned  by  her,  set  fire  to  it,  he  Is  not 
liable  for  arson. > 

§  81.  MaUdouB  Destruotlon  of  Property  of  '*  Another  Person." — Husband 
can  not  l>e  Oonvlcted  of  Destroying  Wife's  Property. — In  State  v. 
Nugent^*  the  defendant  was  convicted  under  a  New  Jersey  statute  of  hav- 

1  It  is  presamed  this  was  in  November  s  Snyder  v.  People,  26  Mloh.  106  (1872). 

term,  1808,  when  the  motion  of  the  attorney-  *  2  K.  J.  Ii.  J.  847  (1880). 

general  to  qnash  the  writ  of  error  was  over- 
mled.    Vidt  <mUt  f.  892. 
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ing  "unlawfiilly  and  maliciously,  with  Intent  to  destroy  or  render  use- 
less,** broken  to  pieces  a  sewing  machine  bonght  and  paid  for  by  his  wife,  which 
was  at  the  time  used  lor  family  sewin{|^,  and  also  catting  two  shawls,  bought 
and  paid  for  by  him  partly  with  his  own  and  partly  with  his  wife*s  earnings, 
which  shawls,  since  their  purchase,  had  been  continuously  worn  and  used  by 
the  wife  as  her  apparel.  The  conviction  was  founded  on  the  following  statute : 
"  If  any  person  shall  unlawfully  or  maliciously  cut,  break,  burn,  destroy,  or 
damage  with  intent  to  destroy  or  render  useless,  any  goods  or  chattels  •  •  * 
the  property  of  any  other  person,  he  shall  be  deemed  guilty,  etc.*'  On  motion 
in  arrest  of  judgment  the  defendant  was  discharged,  the  court  holding  that  he 
was  not  liable  for  damaging  the  sewing  machine  because  it  was  his  own  prop- 
erty, nor  for  damaging  the  shawls,  because,  even  admitting  that  they  were  the 
property  of  his  wife,  she  was  not  an  <<  other  person  *'  within  the  statute.  '<  4-t 
oonunon  law,"  said  Stewart,  J.,  "the  title  of  all  chattels  belonging  to  the  wife 
is  Tested  in  her  husband ;  and  if  it  appeared  at  the  trial  that  the  owner  of  the 
goods  stolen,  and  stated  to  be  such,  was  a  married  woman,  the  prisoner  was 
acquitted;  ^  and  this  rule  holds  now  in  some  States;  <  and  the  husband  is  pre- 
somed  to  be  the  owner  of  all  the  personal  property  possessed  by  the  family  until 
the  contrary  appears.'  So  it  has  been  held  that  personal  apparel  furnished  by 
a  husband  to  his  wife,  or  purchased  by  the  wife  with  the  consent  of  her  hus- 
band with  money  given  her  by  him  from  a  fund  formed  by  their  joint  eamings* 
remains  the  property  of  the  husband,  and  the  wife  can  not  maintain  an  action 
against  a  carrier  for  the  loss  thereof.^  Although  in  an  indictment  against  a 
third  person  for  stealing  the  goods  of  the  wife  used  in  the  household  with  her 
assent,  the  ownership  may  be  laid  either  in  her  or  her  husband,^  yet,  viewing  a 
husband  and  wife  under  such  circumstances  as  joint  owners,  a  charge  of  larceny 
by  one  joint  owner  against  another  will  not  lie.*  The  Married  Woman's  Acts 
do  not  so  far  destroy  the  unity  of  husband  and  wife  that  either  can  be  convicted 
of  larceny  of  the  other's  separate  goods.^  Nor  can  a  husband  be  guilty  of  arson 
in  burning  his  wife  house.*  Nor  can  the  wife  sue  her  husband  for  slander.' 
Nor  in  replevin  .1*  Nor  in  trover. ^  Nor  in  a  civil  suit  for  an  assault  and  battery.^ 
Even  after  a  divorce,  the  assault  having  been  committed  during  coverture.^' 
These  cases  as  to  larceny  are  all  founded  on  the  rule  that  a  person  can  not  steal 
his  own  property .^^  There  have  been  cases  holding  that,  under  the  words  ''any 
person  "  in  a  statute,  the  owner  might  be  included  if  the  Intent  was  apparent.^* 
Bat  they  do  not  extend  to  the  one  under  consideration.  The  property  damaged 
In  UUs  case,  clearly  the  sewing  machine,  and  in  my  opinion,  the  shawls  also, 
were  not  the  property  of  any  other  person  within  the  contemplation  of  the 


1  Haglies  V.  Oom.,  17  Oratt.  Sd5. 
s  Stote  V,  Hays,  SI  Ind.  888. 

*  Topiey  9.  Topley,  81  Pa.  Bt.  8S8;  Com. 
^.  WiUiams,  7  Gray,  387;  SUte  v.  Pitts,  13  8. 
C.  (s.  f .)  180;  Pratt  o.  State,  86  Ohio  St.  6U. 

*  Hawklos  V.  Providence  B.  Co.,  119  Haas. 
981 

»  Petra  «.  8tete/.6  Vr.  64. 

*  State  V.  Kent,  98  Minn.  41;  Kirksey  «. 
Vike.t9  AU.a06. 

'  SteTenav.  State,  44  Ind.  409;  Thomaa  v. 
^iMnu.  51  HI.  163;  Overton  «.  Stote,  48  Tex. 
08;  Beff.  V.  Kenny,  85  W.  B.  679. 


•  Snyder  v.  People,  26  Mich.  106. 

*  Freethy  v.  Freethy,48  Barb.  641;  Tlbba 
V.  Brown,  2  Grant's  Cases.  89. 

10  Hobbs  V.  Hobbs  (MS.),  22  Alb.  L.  J.  135. 

u  Owen  V.  Owen,  22  Iowa,  270. 

IS  Longendyke  v.  Longendyke,  44Barb.  867. 
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Btatnte.    It  mnst  be  remembered  that  this,  being  inanimate  property,  can  be 
injured  only  in  the  title.^    The  defendant  shonld,  therefore,  be  discharged." 

f  81a. TrespafiB — Oatttng  and  Destroylncr  Timber. — Ab  the  hnsband 

has  a  legal  right  to  use  and  control  the  land  of  his  wife,  he  can  not  be  prosecuted 
for  cutting  and  destroying  timber  thereon.* 

§  32.  Crime  Oommitted  by  Wife  in  rreoonce  of  Husband — Preeamption  of 
Ck>ercion.  —  A  crime  committed  by  a  wife  in  the  presence  of  her  husband  is 
presumed  to  be  done  under  his  coercion.' 

In  B,  y.  EugheSf^  Thompsok,  J.,  said :  <<  The  law  out  of  tenderness  to  the 
wife,  if  a  felony  be  committed  in  the  presence  of  the  husband  raises  a  pre- 
sumption pWina/ocia    *    *    *    that  it  was  done  under  his  coercion.*' 

•  In  a  note  to  B.  v.  Knight,^  It  is  said:  "  In  all  cases  except  treason  and  mur- 
der where  a  felony  is  committed  by  a  husband  and  wife  jointly,  or  by  a  wife  in 
company  with  her  husband,  the  wife  being  presumed  in  law  under  his  control 
is  entitled  to  an  acquittal.  A  strong  case  on  this  subject  occurred  on  the 
Midland  Circuit  before  Mr.  Justice  Burrough.  A  husband  and  wife  were 
jointly  indicted  for  a  robbery;  it  appeared  that  the  husband  was  reluctant  but 
his  wife  compelled  him  to  go  with  her  and  commit  the  robbery;  the  learned 
judge  directed  the  jury  to  acquit  the  woman  on  the  ground  of  coercion,  sasring 
that  it  was  a  presumption  of  law  which  he  and  they  were  bound  by,  however 
in  fact  the  coercion  might  be  the  contrary  way.  The  woman  was  acquitted  and 
the  man  found  guilty."  The  later  cases,  it  is  obvious,  do  not  go  so  far  as  this 
in  exculpating  the  wife. 

In  Commonwealth  v.  LewU^  it  was  said:  "  The  humanity  of  the  criminal  law 
does  indeed  in  some  Instances  consider  the  acts  of  the  wife  as  venial,  although 
she  has  in  fact  participated  with  her  husband  in  certain  acts  which,  on  the  part 
of  the  husband  would  constitute  an  offense  as  against  him;  upon  the  ground 
that  much  consideration  Is  due  to  the  great  principle  of  confidence  which  a 
feme  covert  may  properly  place  in  her  husband,  as  well  as  the  duty  of  obedience 
to  the  command  of  the  husband  by  which  some  femet  covert  may  be  reasonably 
supposed  to  be  influenced  in  such  cases.  Thus  in  cases  of  theft  or  burglary 
where  the  wife  is  in  company  with  her  husband  the  law  presumes  tliat  she  acts 
under  coercion,  and  she  is  to  be  acquitted."  * 

In  State  v.  Nelaoriy  it  is  said :  <<  It  is  true  that  the  matrimonial  subjection  of 
the  wife  to  her  husband  exonerates  her  from  responsibility  for  certain  crimes 
committed  by  his  coercion  in  his  company,  but  where  she  offends  alone,  she  is 
responsible  for  her  offense  as  much  as  any  feme  «oZe."  ^ 

In  CommonioeaUh  v.  Oannon,  it  is  said:  "  If  the  wife  made  the  sales  in  the 
presence  and  with  the  knowledge  of  the  husband,  the  presumption  is,  if  there  is 
no  evidence  to  the  contrary,  that  she  was  acting  under  his  control  and  as  his 
agent  or  servant,  and  he  would  be  liable  therefor."  ' 

In  Uhl  V.  Commonwealthf^  "It  appeared  on  the  trial  that  the  defendant 
Mary  Fugh,  the  wife  of  Bobert  Pugh,  was  present  on  the  night  when  the  com- 

1  Davis  9.  Com., 30  Pa.  St.  421.  *  2  Lewin,  SSO  (1829). 

*  White  V.  State,  U  Tex.  (App.)  449  (1883).  »  1 C.  A  P.  116  (1828). 

•  I>avi8  V.  SUte,  15  Ohio,  72  ( 1846) ;  Qain-  «  Com.  v,  Lewis,  1  Mete.  158  (1840). 
Ian  V.  People,  6  Park.  14  (1864) ;  MUler  v.  ^  State  v.  Kelson,  29  Me.  829  (1849). 
State,  25  Wis.  885  (1870) ;  State  v.  Par&erson,  •  Com.  r.  Gannon',  97  Mass.  547  (1867). 
1  Strobh.  160  (1^7) ;  State  v.  Potter,  42  Vt.  •  6  6ratt.206. 

805  (1809) ;   R.  r.  Cohen,  11  Cox  C.    C.  99 
(1868). 
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bination  was  entered  into  by  the  defendants  to  bum  the  bam;  that  she  assented 
and  agreed  to  it,  and  was  active  in  making  the  preparations  for  going  to  do  the 
act,  bat  she  was  not  present  at  the  bam;  that  her  hnsband  was  present  whilst 
she  was  so  engaged.  And  thereupon  the  said  Mary  Pngh  by  her  counsel  moved 
the  court  to  instruct  the  jury  that  in  point  of  law  the  said  Mary  could  not  be 
found  guilty,  upon  the  evidence  in  the  case.  This  instruction  the  court  refused 
to  give,  but  instructed  the  jury  that  if  they  believe  that  the  acts  which  she  did 
were  in  the  presence  of  her  husband  and  nothing  appeared  in  the  evidence  or 
circumstances  to  show  whether  she  was  acting  under  his  control  and  coercion, 
then  the  law  will  raise  the  prima  fade  presumption  that  she  acted  under  such 
coercion  and  control,  and  she  will  not  be  guilty.  But  if  they  believe  the  facts 
and  circumstances  transpiring  at  the  time  show  she  was  not  acting  under  such 
coercion  and  control,  but  that  she  acted  from  her  own  free  and  uncontrolled 
will,  then  if  the  evidence  proves  her  guilty  of  the  offense  charged  she  wlU  be 
responsible  to  the  law."  The  woman  was  convicted,  and  asked  a  writ  of  error 
<m  the  ground  of  erroneous  instraction.  In  the  Supreme  Court  the  writ  of 
error  was  refused. 

B.  V.  Jordan,^  is  reported  thus :  "  In  information  against  her  being  feme  cover^ 
for  selling  fish,  TwUden^  notwithstanding  >  Moor  and  Hu^lbt  conceived 
this  lay  not  against  her,  but  against  the  husband  alone,'  being  his  contract  to 
which  the  court  inclined;  and  being  a  difference  between  fishmongers  and  the 
poor  woman,  since  settled,  judgment  was  staid." 

f  88.  Wife's  lilabUlty  for  Orlmea — Ariruments  and  Remarks  —  R.  v.  Oruse.  — 
In  22.  V.  Cruse,*  Thomas  Cruse  and  Mary,  his  wife,  were  jointly  indicted  for  the 
then  capital  offense  of  inflicting  an  injury  on  the  natural  daughter  of  the  female 
prisoner  with  intent  to  murder.  On  the  trial,  CarringUm  for  the  prisoners,  sub- 
mitted that  as  this  was  a  felony,  charged  to  have  been  committed  by  husband 
and  wife  jointly,  the  wife  was  entitled  to  be  acquitted  on  the  ground  of  coercion. 

Pattbsok,  J.    The  vrif e  took  an  active  part  in  the  matter. 

CarringUm,  I  do  not  put  it  that  the  wife  was  coerced  in  point  of  fact,  but  I 
put  it  as  a  conclusion  of  law  which  applies  in  all  cases  of  felony,  except  treason 
and  murder. 

Fattxson,  J.    Some  of  the  books  also  except  robbery. 

CarringUm,  There  seems  to  be  no  reason  of  excepting  robbery  any  more 
Hian  any  other  felony. 

Fattbson ,  J.  It  may  be  so  that  in  cases  of  felony  committed  with  violence 
the  doctrine  of  coercion  does  not  apply. 

CarringU}n.  A  few  years  ago  on  the  Midland  Circuit,  a  man  and  his  wife  were 
tried  for  a  highway  robbery.  The  man  was  reluctant  and  wished  not  to  com* 
mit  the  offense,  but  his  wife  made  him  do  it,  and  Mr.  Justice  Burrough 
directed  the  acquittal  of  the  woman  on  the  ground  of  coercion,  and  said  that  if 
a  wife  were  in  company  with  her  husband,  the  law  presumed  that  she  was  under 
h\a  control,  though  in  point  of  fact,  the  contrary  might  be  and  often  was  the 


Fattbson,  J.,  reserved  the  point  and  the  two  prisoners  were  convicted  of 
assault.  In  the  higher  court,  before  ail  the  judges,  the  arguments  and  re- 
marks  were  learned  and  exhaustive,  and  present  the  law  of  the  subject  very 

^  %  Kek  634  (S  Oar.  n.) ;  R.  v.  Orofts,  9  *  11  Ooke,  64. 

fitnuge,  u»  (13  Geo.  n.)  «  8  0.  A  P.  54S  (1888.) 

s  Hub.  9S. 
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folly  ^<  I  have  to  sabmity"  said  CarrinffUmj  in  his  argument  for  the  defense, 
**  that  in  all  cases  of  felony  committed  by  a  wife  jointly  with  her  husband,  the 
law  presumes  the  wife  to  be  under  his  coercion  and  control,  and  she  is  there* 
fore  entitled  to  be  acquitted,  except  in  cases  of  treason  and  murder,  to  which 
this  presumption  Is  held  not  to  apply.  I  will  first  refer  to  the  decided  cases, 
and  afterwards  to  the  text- writers ;  and  with  respect  to  the  later,  I  must  say 
that  I  find  a  degree  of  discrepancy  on  the  one  hand,  and  of  copying  from  each 
other  on  the  other  hand,  which  considering  the  eminence  of  the  learned  writers 
could  hardly  have  been  expected  The  only  cases  which  I  find  in  which  women 
hare  been  convicted  of  treason  or  felony  jointly  with  their  husbands  are  two; 
the  case  of  the  wires  of  Somerville  and  Arden,  who  were  convicted  of  treason 
in  the  reign  of  Queen  Elizabeth,^  and  the  Countess  of  Somerset,  who  was  con- 
victed of  the  murder  of  Sir  Thomas  Overbuiy,  as  an  accessory  before  the  fact,'  of 
which  Lord  Coke  says,'  **  that  the  proceeding  herein  was  by  great  advisement.'* 
Those  being  the  only  cases  of  conviction,  I  will  now  refer  to  the  cases  which 
are  the  other  way.  The  first  case  to  be  found  is  in  2  Edward  III.*  In  that 
case  eight  men  and  a  woman  were  arraigned  for  felony,  and  found  guilty  and 
the  woman  said  she  was  the  wife  of  one  of  the  men,  and  the  judges  asked 
the  inquest  who  did  not  know  it,  and  the  judges  asked  the  wife  when  she  was 
married,  and  she  said  at  B.,  in  Suffolk,  and  they  sent  to  the  bishop.  In  the 
twenty-seventh  Edward  ni.^  a  woman  was  acquitted  of  stealing  two  penny- 
worth of  bread  on  the  ground  of  coercion.  In  Dey^s  Case,^  a  wife  was  acquitted 
of  harboring  felons  jointly  with  her  husband.  "  Quia  ipsa  in  vUa  mariH  8u( 
de  aliquo  reeeptamento  in  presentia  viri  aui,  cui  eontradidre  non  potuUt  oceasionaii 
nondebety 

TiNBAL,  C.  J.  Suppose  the  husband  to  be  a  cripple  and  confined  to  his  bed, 
his  presence,  then,  would  not  be  sufficient. 

Vaughn,  J.  There  was  a  case  of  setting  fire  to  a  house  tried  before  me  on 
the  home  circuit.'  The  man  and  wife  were  tried  together,  and  it  appeared 
that  the  man,  though  present,  was  a  cripple,  and  was  bed-ridden  in  the  room, 
and  I  held,  after  conferring  with  my  Lord  Chief  Justice  Tlndal,  who  agreed 
with  me  on  the  point,  that  the  circumstances  under  which  the  man  was,  repelled 
the  presumption  of  coercion. 

AiJ>En80K,  B.    Suppose  the  wife  the  stronger  of  the  two. 

Carrington,  In  the  case  of  Bex  v.  Archer^^  the  wife  was  indicted  jointly 
with  her  husband  as  a  receiver,  and  part  of  the  stolen  property  was  found  in 
the  cottage  of  the  husband,  in  a  box  of  which  the  husband  kept  the  key.  Gra- 
ham, B.,  told  the  jury  that,  <<  generally  speaking  the  law  does  not  impute  to  the 
wife  those  offenses  which  she  is  supposed  to  have  concurred  in  by  the  coercion 
or  influence  of  her  husband,  and  particularly  where  his  house  is  made  the 
receptacle  of  the  stolen  goods;  but  if  the  vrlfe  appears  to  have  taken  an  active 
and  independent  part,  or  to  have  endeavored  to  conceal  the  stolen  goods  more 
effectually  than  her  husband  could  have  done,  and  by  her  own  acts,  she  would  ^ 

1 1  Andenon,  lOi.  '  The  case  of  Henry  and  Elicabeth  Pol- 

s  1  Harg.  St.  Tr.  817.  lard,  who  were  tried  at  the  Maidatone  8p. 

•  8  Inst.  60.  Aas.,  1838,  for  setting  fire  to  a  dwelling- 
<  Fitz  Ahr.  tit.  Coron.  160;  Staon.  P.  C,  honae  of  George  Mann,  in  the  possession  of 

Lib.  1,  ch.  19.  Henry  Pollard,  with  intent  to  defraad  the 

•  Lib.  AssiB.,  S7th  year,  pi.  40;  Fits.  Ab.  £ent  Fire  Office, 
tit  Coron.  199;  Bro.  Ab.  tit.  Coron.  108.  •  M.  0. 0. 14S. 

•  37  Sdw.  ILL,  cited  H.  P.  C.  47. 
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be  answerable  as  for  her  own  uncontrolled  offense.*'  Bat  the  case  being  after- 
mrdfl  considered  by  the  judges,  their  Lordships  held,  <'that  as  the  charge 
against  the  hosband  and  wife  was  joint,  and  it  had  not  been  left  to  the  jury  to 
wf  whether  she  received  the  goods  in  the  absence  of  the  husband,  the 
ooDviction  of  the  wife  could  not  be  supported,  though  she  had  been  more 
ictlTe  than  her  husband  and  a  pardon  was  recommended."  This  case 
shows  that  the  fact  of  the  wife  being  the  more  active  of  the  two  does 
not  disentitle  her  to  the  benefit  of  the  legal  presumption,  overruling  a 
distinction  taken  by  Bracton  ^  and  Fleta,'  that  the  privilege  does  not  apply 
where  the  stolen  property  is  stib  davUnts  uxoris  ;  and  in  a  case  of  highway  rob- 
beiy,  tried  before  Mr.  Justice  Burrough,  his  Lordship  said  that  if  a  wife  was  in 
company  with  her  husband,  the  law  always  presumed  her  to  be  under  his  con- 
troly  though  the  jury,  as  married  men,  knew  that  the  contrary  was  often  the 
hct.  And  Sir  Robert  Brooke,  in  adverting  to  this  point  says :  >  '<  Ratio  videter 
eo  que  le  ley  entend  qui  le  feme  no  osa  contradire  son  baron.'*  *  I  will  now 
refer  to  the  text-writers.  Lord  Hale,  in  his  Pleas  of  the  Crown,^  in  the  earliest 
part  of  his  work,  lays  down  the  rule  as  to  presumed  coercion  as  applying  to  all 
cases  except  treason  and  murder;  but  in  later  passages  of  this  work*  he  excepts 
treason,  murder,  and  manslaughter,  and  cites  a  passage  in  Dalton,*  in  which 
manslanghter  is  not  mentioned,  but  treason  and  murder  are;  and  it  is  worthy 
of  remark  that  manslaughter  is  not  put  as  an  exception  by  any  writer  except 
Lord  Hale,  and  not  by  him  in  the  passages  of  his  work  to  which  I  just  referred. 
Mr.  Sergeant  Hawkins,  makes  the  exceptions  to  consist  of  treason,  murder,  and 
robbery.  For  the  introduction  of  robbery  into  the  exception  I  can  find  no 
authority,  but  it  was  decided  by  the  twelve  judges  in  the  reign  of  Charles  n.,* 
that  the  presumption  in  favor  of  the  wife  applies  to  cases  of  burglary.  Lord 
Clilef  Justice  Gilbert,  in  Bacon's  Abridgement,'  copies  from  Hawkins;  but  Sir 
Henry  Gwillim,  in  his  commentary  on  the  passage,  expresses  an  opinion  that 
the  presumption  in  favor  of  the  wife  ought  to  apply  to  robbery  as  well  as  bur- 
glary, and  the  learned  editor  of  Hawkins,^  also  expresses  a  doubt  as  to  the 
offense  of  robbery.  In  the  case  of  Begina  v.  WiUkOMy^  it  is  said  tliat  the  reason 
why  the  wife  is  excused  in  burglary  is,  that  she  could  not  tell  what  property 
the  husband  may  claim  in  the  goods.  Now,  that  is  clearly  not  the  reason: 
first,  because  it  is  quite  absurd;  and  secondly,  if  that  were  so,  the  acquittal 
would  proceed  on  the  ground  of  an  absence  of  animus  fisrandi^  and  not  on  the 
ground  of  presumed  coercion ;  whereas,  every  case  and  every  writer  upon  the 
subject,  beginning  with  the  laws  of  Ina,  King  of  the  West  Saxons  (who  reigned 


1  Bneton  Ub.,  8,  eh.  88,  see.  9. 

•  rieto,  Ub.  1,  ch.  88,  mcb.  12,  IS  and  14. 

>  £ro.  Abr.  tid.  Coron.  108. 

^  In  the  OAse  of  Bex  «.  Hamilton,  tried  at 
C.  B.  Dec,  1784,  before  Mr.  Baron  Hotham 
and  Mr.  Justice  WiUis  (1  Leach,  848),  a  wife 
vaa  tried  with  her  husband  for  breaking  a 
baiue,sonie  peraon  being  therein,  and  put 
tn  fear  (under  the  statute  1  Bdward  VI.,  ch. 
IS,  ace.  10,  now  repealed),  and  was  acquitted 
on  th«  ground  of  coercion.  Th^  point  was 
made  by  Mr.  Silvester,  who  was  counsel  for 
the  prisoners;  but  it  appears  both  from  the 
report  of  Mr.  Leach,  and  also  from  the  short- 
hasd  report  in    the  sessions  paper,  that 


there  was  no  sofiicient  evidence  to  wanran 
a  conviction  of  the  wife  as  a  principal,  even 
if  she  had  been  a/emc  toU, 
»  Vol.  1,  pp.  4fi,  47. 

•  Vol.  1,  pp.  484, 606. 

f  Dalt.,  ch.  104,  p.  867;  new  ed.,  ch.  167,  p. 
508. 

•  Eel.  81.  The  marginal  note  of  that  case 
is:  "Husband  and  wife  commit  larceny  or 
felony,  no  felony  in  wife,  but  only  the 
husband  is  guilty;  otherwise,  in  'case  of 
murder,  both  guilty." 

•  Tit.  Baron  and  Feme. 

10  Mr.  Ourwood. 

11  10  Mod.  63. 
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In  the  year  712) ,i  and  coming  down  to  the  present  time,  puts  it  on  the  gronnd 
of  coercion,  and  this  very  word  coercion  is  nsed  by  all.  The  case  of  Begina  v. 
WUUams  is  also  reported  by  Salkeld,*  bnt  the  snpi>osed  reason  is  not  there 
giren,  althongh  tt  is  said  that  "  hnsband  and  wife  may  commit  a  trespass, 
murder,  or  treason."  Mr.  Justice  Blacjcstone,  in  the  first  Tolnme  of  his  Com- 
mentaries,' only  excepts  treason  and  murder,  but  in  his  fourth  volume  *  he  ex- 
cepts '*  crimes  that  are  mala  in  se^  and  prohibited  by  the  law  of  nature,  as  mur- 
der and  the  like.**  Ifr.  Justice  Blackstone  does  not  mention  robbery;  but  if 
by  wliat  he  states,  he  means  to  include  all  crime  mala  in  ««,  he  goes  too  far,  as 
larceny  and  burglary  are  both  mala  in  se.  The  term  malum  prohibitum  only  ap- 
plies to  offenses  which  are  made  so  by  new  enactments — like  the  felony  of 
consorting  with  the  Egyptians,  the  exporting  of  wool,  and  the  like.  Sir  Will- 
iam Bussell^  copies  Sir.  Sergeant  Hawidns,  and  also  (with  a  yerbal  alteration) 
the  passage  from  the  fourth  yolume  of  Blackstone's  Commentaries.  It  is 
dear  that  the  presumption  in  favor  of  the  wife  is  not  confined  to  cases  of  lar- 
ceny and  burglary,  as  in  the  case  of  Rex  v.  Atkinaon^^  husband  and  wife  were 
jolntiy  indicted  for  disposing  of  forged  notes;  and  it  was  put  to  Lord  Chief 
Baron  Gibbs  whether  the  woman  was  not  entitled  to  an  acquittal,  and  he 
thought  she  was,  and  the  counsel  for  the  prosecution  ^  at  once  acquiesced. 

Alderson,  B.  There  was  a  case  on  the  Northern  Circuit,"  in  which  Lord 
Chief  Baron  Thompson  laid  down  that  the  presence  of  the  husband  raised  a 
presumption  prima  fade,  and  prima  fade  only,  that  the  offense  was  committed 
under  coercion. 

Carrington.  It  seems  from  the  case  of  Bex  v.  Price,^  and  tiie  case  of  Bex  v. 
OonnoUyy  there  cited,  that  the  presumption  of  coercion  is  not  confined  to  cases 
of  felony,  as  the  women  were  acquitted  on  charges  of  misdemeanor  for  utter- 
ng  counterfeit  coin. 

Aldbbson,  B.  It  is  decided  In  the  case  of  Begina  v.  Ingram,^^  th&t  husband 
and  wife  might  be  jolntiy  convicted  of  an  assault,  which  is  all  that  the  parties 
are  convicted  of  here. 

Lord  Abinoer,  C.  B.  The  case  now  before  us  was  one  that  must  have  been 
left  to  the  jury,  and  they  have  convicted  the  parties  of  all  offense  of  which  they 
can  be  jointly  convicted. 

The  judges  held  that  the  description  of  the  means  In  this  Indictment  neces- 
sarily involved  the  nature  and  situation  of  the  bodily  Injury,  and  that  this 
indictment  was,  therefore,  good,  even  assuming  for  the  sake  of  the  argument, 
that  It  was  necessary  to  state  the  nature  and  situation  of  the  Injury;  and  with 
respect  to  the  presumed  coercion  of  the  wife,  their  lordships  were  unanimously 
of  opinion  that  the  point  did  not  arise,  as  the  ultimate  result  of  the  case 
was  a  conviction  for  misdemeanor. 

1  The  laws  of  Ina  wUl  be  found  in  Wllkins'  will  be  found  a  law  of  Canute  on  tlie  same 

Leges  Anglo- Sax.    The  law  which  relates  snbjeet. 

te  this  matter  is  at  p.  24  and  art.  S7.   It  Is  si  Salk.  884. 

In  the  Saxon  language,  and  is  translated  by  >  1  Bl.  Com.,  ch.  45. 

Dr.  Wilkins,  as  follows :  "  Si  maritus  aliquid  <  4  /<!.,  ch.  2. 

depnsdetur,  et  persnadeat  ad  id  uxorem  ^  1  Rass.  0.  A  M.  16. 

suam    et    dephrensus    sit  in  eo,  vir  tunc  •  O.  B.  Jan.  Sess.  1814,  cited  1  Ross.  C.  A 

snam  partem  compenset,  ilia  excepta  uxore  M.  80. 

quoniam  ipso  superiorl  suo  obedire  debet.  ^  Mr.  (now  Baron)  Gumey. 

Si  ea  jure  jnrando,  conflrmare  andat  secum  *  The  case  of  Bex  «.   Hughes,  Rus.  O. 

depnsdat  non  partcipasse   sumat   tertiam  A  M.  18. 

^us  portionam."    In  the  same  work,  p.  145,  *  Ants,  p.  19. 

10  1  Salk.  884. 
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§  $i.  Presomptlon  of  Coercion  ^—  To  what  Crimes  Applicable. — It  is  held  that 
the  presnmption  of  coercion  applies  to  both  misdemeanors  and  felonies^  to  rob- 
bery with  violence.^ 

In  Queen  y.  Buncombe^  Mary  Boncombe  was  indicted  for  assaulting  and  rob- 
ing one  W.  Boley. 

Mankman^  in  opening  the  case  for  the  prosecution  stated  that  It 
appeared  that  the  ofEense  was  committed  by  the  prisoner  In  the  presence  of 
her  husband  who  had  absconded. 

CoLKBiDOX,  J.  Can  you  proceed  with  this  case?  If  the  offense  was  com- 
mitted in  the  presence  of  her  husband  how  can  she  be  liable? 

Manhman  contended  that  the  wife  was  liable  for  an  offense  committed  in  the 
presence  of  her  husband  where  violence  Is  used:  citing  the  following  passage 
from  Bassell  on  Crimes,^  in  reference  to  femes  covert^  <<And  if  she  commit  a 
theft  of  her  own  voluntary  act  or  by  the  base  command  of  her  husband,  or  be 
guilty  of  treason,  murder/ or  robbery  in  company  with  or  by  coercion  of  her 
hosband,  she  is  punishable  as  if  she  were  «o26." 

CoLB3Ui>GK,  J.  On  such  authority  the  case  must  proceed.  But  If  the 
prisoner  be  convicted  I  shall  reserve  the  point  for  the  consideration  of  the 
judges. 

The  prisoner,  however,  was  found  not  guilty. 

In  B.  V.  JStapleton,^  S.  and  his  wife  were  indicted  for  a  robbery  in  which  the 
Utter  appeared  to  have  taken  an  active  part.  Bushe,  C.  J.,  left  the  question 
of  coercion  to  the  jury  who  found  both  prisoners  guilty.  The  point  was 
reserved  for  the  consideration  of  the  judges  who  held  that  the  presence  of  the 
hosband  afforded  only  presumptive  evidence  of  coercion  of  the  wife  which  was 
c^Mible  of  being  repelled  by  other  evidence.  Some  of  the  judges  doubted 
whether  the  privilege  of  a  feme  covert  existed  in  any  case  attended  with  violence 
to  the  person.    The  conviction  was  sustained. 

It  is  held  in  Arkansas  that  under  the  statutes  of  that  State,  if  a  married 
women  commits  a  crime  of  any  kind  or  degree,  under  the  threats,  commands, 
or  by  the  coercion  of  her  husband,  she  can  not  be  found  guilty,  but  the  coercion 
Is  not  to  be  presumed  from  his  presence,  but  must  be  proved  by  circumstances. 
In  Preel  v.  State,*  Sally  Freel  was  indicted  for  and  convicted  of  aiding  and 
abetting  her  husband  in  the  murder  of  one  Ortner.  On  appeal  the  Supreme 
Court  said:  *<The  plaintiff  in  error  moved  the  court  to  instruct  the  jury  as 
follows:  *11  the  jury  believe  from  the  evidence  that  the  act  charged  in  the 
Indictment  was  committed  by  the  defendant,  Sally  Freel,  in  the  presence  of  the 
defendant,  James  M.  Freel,  and  the  said  James  M.  Freel  is  and  was  her  hus- 
band at  the  time  of  its  commission,  they  must  find  the  defendant,  Sally  Freel, 
not  guilty  under  the  indictment.'  Which  the  court  refused;  and  the  plaintiff 
in  error  then  moved  the  court  to  instruct  the  jury  as  follows :  <  That  if  they 
believed  from  the  evidence  tliat  she  was  the  wife  of  the  said  defendant,  James 
M.  Freel,  and  the  said  act  charged  in  the  indictment  was  done  or  committed  by 
the  defendant,  Sally  Freel,  in  the  presence  of  the  said  defendant,  James  M. 
Freel,  the  presumption  of  law  is  that  the  said  act  was  done  and  committed  by 
her  under  and  on  accouut  of  the  coercion  by  the  said  defendant,  James  M- 

1 R.  V.  Torpey,  IS  Cox,  45  OSfll)  ;*  B.  v.  *  Vol.  1,  p.  18. 

PHce,60.a!  P.  19  (1887).  •  1  Or.  A D.  163  (18i8). 

'  Jd.  •  21  Ark.  213  (1800). 
*1  Cox  CO.  183(1846). 
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« 

Freel,  and  that  tbla  prestimptioii  oonttnaea  until  it  is  rebutted  by  evidence  on 
the  part  of  the  State,  showing  tliat  she  did  not  so  act  under  such  coercion.' 
Which  the  court  refused;  and  of  its  own  motion,  instructed  the  jury  as  fol- 
lows: **  That  under  the  indictment  herein,  they  can  find  the  defendant  guilty 
of  murder  in  the  first  degree,  or  murder  in  the  second  degree,  or  manslaughter. 
Tliat  the  fact  that  the  oiEense  charged  in  the  indictment  was  committed  by  de- 
fendant in  the  presence  of  the  said  defendant,  James  M.  Freel,  the  husband  of 
this  defendant,  affords  her  no  legal  excuse  or  justification  for  its  commission." 
ICanlage  does  not  deprive  the  wife  of  the  legal  capacity  of  committing 
crime.  Where  she  voluntarily  commits  crime  of  any  grade,  the  mere  presence 
of  her  husband  does  not  excuse  her.  It  Ls  said  in  some  of  the  English  books; 
that  if  she  commit  treason,  murder,  or  robl)ery,  by  the  coercion  of  her  husband, 
the  law  on  account  of  the  ocUousness  and  dangerous  consequences  of  these 
crimes,  will  not  excuse  her.^ 

Mr.  Bishop  tliinks  the  better  opinion  is  that  the  coercion  of  the  husband  will 
exempt  her  from  criminal  liability  for  any  offense  whatever .>  It  is  agreed  by 
the  authorities,  that,  by  the  common  law,  the  coercion  of  the  husband  is  not  to 
be  presumed  from  his  presence  in  cases  of  treason,  murder  and  robbery, 
though  as  to  other  felonies  and  misdemeanors,  pertiaps,  the  rule  is  otherwise.* 

Our  statute  declares  tliat:  *<  Married  women  acting  under  the  tlireats,  com- 
mands, or  coercion  of  their  husbands,  shall  not  be  guilty  of  any  crime  or  mis- 
demeanor, if  it  appears  from  all  the  facts  and  circumstances  of  the  case,  that 
violence,  threats.  Commands,  or  coercion  were  used. 

The  first  instruction  moved  by  the  plaintiff  in  error  was  properly  refused  by 
the  court,  because  it  assumes  the  law  to  be  in  effect,  that  the  wife  can  not 
commit  a  crime  in  the  presence  of  her  husband — or  at  least  that  his  presence 
exempts  her  from  criminal  liability. 

The  second  was  also  properly  refused,  because  it  assumes  that  the  coercion 
ot  the  husband  Ls  to  be  presumed  from  his  presence,  in  a  case  of  murder  (the 
instruction  does  not  discriminate  between  offenses),  which  is  contrary  to  the 
common-law  rule  and  not  warranted  by  our  statute.  The  charge  given  the 
court  of  by  its  own  motion,  to  the  effect  that  the  presence  of  the  husband  was  no 
legal  excuse  or  justiflcaton  for  the  commission  of  the  offense  by  the  wife  was  sub- 
tsantially  correct.  If  the  common-law  rule  was  that  the  coercion  of  the  husband 
was  no  excuse  for  the  wife  in  treason,  murder,  and  robbery,  as  stated  by  the  En- 
glish authors  above  cited  (but  controverted  by  Mr.  Bishop)  then  the  effect  of  our 
statute  was  to  extend  the  rule,  and  make  the  coercion  of  the  husband  an  excu^ie 
for  the  wife  in  <*any  crime  or  misdemeanor;"  but  there  is  nothing  in  the  stat- 
ute from  which  it  may  be  Inferred  that  the  Legislature  meant  to  extend  the 
rule  further,  and  make  the  presence  of  the  husband  raise  the  presumption  of 
compulsion  In  all  cases;  on  the  contrary,  the  excuse  of  the  wife  is  made  to  de- 
pend, by  the  terms  of  the  statute,  upon  its  appearing,  <<from  all  the  facts  and 
circumstances  of  the  case,"  that  coercion  was  used. 

§  35 In  the  Federal  Courts.  —  It  has  been  questioned  whether  the  rule 

still  holds  good  as  to  statutory  crimes  in  the  Federal  courts.* 

1  Areh.  Grim.  Fl.  A  Ev.  6;  Boscoe   Or.  *  lb,   and  not^   to  Hftle,  46    (Stokes  A 

Bv.  866 ;  Hale  P.  C.  U,  Ing.  ed.) 
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§  86.  Ooeroion  of  Wife — Asaault  and  Battery.  —  So  a  married  woman  is 
not  liable  for  an  assault  committed  by  her  in  the  presence  of  her  hasband.  In 
Suae  Y.  WUliams,^  the  hnsband  of  the  feme  defendant  was  jointly  indicted 
with  her  for  an  assault  and  battery  upon  one  Anna  Davis.  It  was  in  evidence 
tbat  the  defendant  and  her  husband  committed  a  battery  on  the  prosecutrix. 
The  defendant's  counsel  asked  the  court  to  Instruct  the  jury  that  the  feme  de- 
fendant was  not  guilty,  as  the  offense  had  been  committed  with  her  husband, 
and  in  his  presence. 

The  court  declined  so  to  charge,  but  Instructed  the  jury  that  when  a  married 
noman  in  the  presence  of  her  husband,  committed  an  offense  against  natural 
Uw,  and  with  force  and  violence,  the  presumption  of  coercion  did  not  arise. 
Defendant  excepted;  verdict  of  guilty;  Judgment  and  appeal. 

AUomey-Oeneral  for  the  State. 

Ko  counsel  for  the  defendant. 

BoDMAN.  J.  The  liability  of  a  wife  for  a  crime  committed  in  the  presence 
of  her  hnsband,  has  been  variously  stated  by  respectable  text-writers.  Black* 
stone  >  says :  **  And  In  some  felonies,  and  some  inferior  offenses  committed  by 
her  (the  wife)  through  constraint  of  her  husband,  the  law  excuses  her;  but 
tills  extends  not  to  treason  or  murder.*'  The  same  writer  In  Book  IV.  says: 
"And  she  will  be  guilty  in  the  same  manner,  of  all  those  crimes  which  like 
murder  are  mala  in  se,  and  prohibited  by  the  law  of  nature.*'*  Also  in  Arch- 
bold's  Criminal  Practice  and  Pleading :  *  «  So  If  a  wife  commit  an  offense  under 
felony,  even  in  company  with  her  husband,  she  is  liable  to  punishment  as  if  she 
were  not  married ."  For  this  is  cited  1  Hawkins.^  **  And  generally  a  feme  covert 
shall  answer  as  much  as  if  she  was  eole^  tor  any  offense,  not  capital,  against  the 
common  law  or  statute.  And  if  it  be  of  a  nature  that  may  be  committed  by  her 
alone  without  the  concurrence  of  her  husband,  she  may  be  punished  for  it  without 
herhnsband,"  etc.  It  was  upon  a  recollection  of  these  authorities  that  his  honor 
below  ruled  in  the  case  as  he  did.  Nevertheless,  upon  a  fuller  examination  of 
the  authorities,  we  are  of  the  opinion  tbat  he  was  in  error.  It  seems  to  be 
admitted  by  all  the  authorities,  that  if  a  wife  commit  any  felony  (vrith  certain 
exceptions  not  material  now  to  consider),  in  the  presence  of  her  husband,  it 
shall  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  she  did  it 
under  constraint  by  him,  and  she  is  therefore  excused.  It  is  generally  agreed 
that  treason  and  murde;r  are  exceptions  to  this  rule ;  and  some  add  to  these 
manslaughter,  robbery,  and  perjury,  although  the  last  Is  not  a  felony.  The 
most  important  (perhaps  all),  of  the  authorities  will  be  found  referred  to  in  the 
notes  to  Commonwealth  v.  Neal;*  in  the  argument  of  the  counsel  for  the  prisoner 
in  Begina  v.  Cruaej''  and  In  1  Bishop  Criminal  Law.*  As  has  been  seen,  several 
eminent  text-writers  confine  the  presumption  to  cases  of  felony.  But  the  more 
recent  cases,  both  English  and  American,  extend  it  to  misdemeanors  as  well; 
those  cases  excepted,  which  from  their  nature  would  seem  more  likely  to  be 
committed  by  women,  such  as  keeping  a  bawdy  house,  etc.  The  case  above  re- 
ferred to,  of  CommonioeaUh  v.  J^TeoZ,*  was  an  Indictment  against  husband  and 

1  «5  K.  C.  896  (1871) ;  Brown's  Case,  S  City  •  ch.  1,  seo.  18. 
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wife  for  an  assault  and  batteiy,  and  is  therefore  in  point.    Bishop  ^  considers 
the  rale  applicable  to  all  offenses  whatever,  with  certain  exceptions  snch  as 
treason,  nrarder,  etc.    There  are  many  English  cases  in  which  it  has  been 
applied  in  indictments  for  receiving  stolen  goods.^   Bex  v.  Price^^  was  for 
a  misdemeanor  in  uttering  counterfeit  coin;   and  so  was  ConoUey^t  CaseA 
When  onr  accustomed  authorities  differ  as  to  a  principle,  it  is  always 
proper  to  look  at  its  foundation  in  reason.    ICr.  Lewin,  in  his  note  to  Beat 
V.  EugheSj*  says  that  the  reason  of  the  rule,  in  cases  of  burglary  and  lar- 
ceny, had  been  said  to  be,  that  the  wife  might  not  know  whose  the  goods  were 
that  were  taken.    This  reason  he  properly  rejects  as  Insufficient,  and  suggests 
that  it  was  considered  odious  and  unjust  to  inflict  on  the  wife  a  severe  punish- 
ment, when  the  husband  coold  plead  his  clergy  (which  a  woman  could  in  no 
case  do),  and  thus  escape  with  a  slight  one.    The  reason  would  confine  the 
principle  to  the  clergiable  felonies.    It  seems,  however,  more  natural  to  sup- 
pose the  principle  to  have  been  founded  upon  the  fact,  that  in  most  cases  the 
husband  has  actually  an  influence  and  authority  over  the  wife,  which  the  law 
sanctions  or  at  least  recognizes.*    In  that  case  the  reason  would  apply  to 
misdemeanors  with  at  least  as  much  force  as  to  clergiable  felonies.    And  this 
we  think  the  true  view.    It  is  also  conceded  by  aU  the  authorities  that  the  pre- 
sumption may  be  rebutted  by  the  circumstances  appearing  in  evidence,  and 
showing  that,  in  fiict,  the  wife  acted  without  constraint;  or  by  the  nature  of  the 
offense.    But  in  this  case  no  circumstances  appear  tending  to  rebut  the  pre- 
sumption which  the  law  raises;  and  the  case  was  not  put  to  the  jary  in  that 
point  of  view.    There  was  error. 
Feb  Cubiam.  Venire  de  natfo. 

§  37.  Coercion  of  Wile  —  Ijarceny.  —  In  B.  v.  Wright,''  it  was  ruled  that 
where  a  larceny  is  jointly  committed  by  a  husband  and  wife,  the  wife  is  entitled 
to  be  acquitted  as  under  coercion,  and  that  the  woman  being  indicted  as  the 
wife  of  A.  B.  (the  male  prisoner)  is  sufficient  proof  that  she  is  so  for  this  pur- 
pose. In  this  case,  Henry  Knight  and  Anne,  his  wife,  were  indicted  for  stealing 
curtain  pins.  From  the  evidence  it  appeared  that  both  the  prisoners  were  in 
company  at  the  time  of  the  theft.  Park,  J.,  directed  the  jury  to  acquit  the 
female  prisoner,  because  if  a  man  and  his  wife  jointly  commit  a  felony,  the 
wife,  being  presumed  in  law  under  his  coercion  and  control,  is  entitled  to  an 
acquittal.  It  was  not  necessary  In  this  case  to  adduce  evidence  to  show  she 
was  his  wife,  as  It  was  admitted  on  the  face  of  the  indictment,  the  prisoners 
being  indicted  as  **  Henry  Knight  and  Anne,  his  wife." 

§  88.  Coercion  of  Wife  —  Attempt  to  Murder.  —  In  B,  v.  AUsatif^  Pattbson 
J.,  said :  **  There  is  an  old  case  which  occurred  as  far  back  as  the  reign  of  James 
I.,  which  was  very  similar  to  the  present.  In  that  case  a  husband  and  wife, 
being  in  extreme  poverty  and  great  distress  of  mind,  were  conversing  together 
on  their  unfortunate  condition,  when  the  husband  said,  "  I  am  weaiy  of  life  and 
will  destroy  myself,"  upon  which  the  wife  replied,  "  If  you  do,  I  will  too." 
The  man  then  went  out,  and,  having  bought  some  poison,  he  mixed  it  with 
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8ome  drink,  and  they  both  partook  of  it.  The  draught  was  fatal  to  the  hus- 
band, bnt  the  wife,  in  her  agony  from  the  effect  of  the  poison,  seized  a  flask  of 
salad  oil  and  drank  it  off,  which  caused  a  sickness  of  the  stomach,  and  the  con- 
sequence was  that  she  voided  the  poison,  and  her  life  was  saved.  She  was 
afterwards  tried  for  the  murder  of  her'husband  in  this  very  court,  and  acquitted, 
bat  solely  on  the  ground  that,  being  the  wife  of  the  deceased,  she  was  under 
his  control ;  and  inasmuch  as  the  proposal  to  commit  suicide  had  been  first  sug- 
gested by  him,  it  was  considered  that  she  was  not  a  free  agent,  and  therefore 
tiie  jury,  under  the  direction  of  the  judge  who  tried  the  case,  pronounced  her 
not  guilty." 

§89.  Ckwrdon  of  Wild — Beoeivlnff  Stolen  Qoods.  —  Nor  for  receiving 
stolen  goods  Jointly  with  her  husband,^  or  sent  to  or  given  her  by  her  husband, 
Is  the  wife  punishable.' 

In  B.  V.  Hill,^  A.  and  B.  stole  some  fowls.  A.  sent  them  by  coach  in  a  hamper, 
without  a  direction,  to  Birmingham,  stating  that  a  person  would  call  for  them. 
C.,wife  of  A.,  called,  and,  on  the  hamper  being  shown  to  her,  claimed  it.  It 
was  not  delivered  to  her,  and  she  was  apprehended.  It  was  held  that  she  could 
sot  be  convicted  of  feloniously  receiving  the  fowls. 

The  prisoners,  William  HiU,  James  Hill,  and  Catherine  Hill,  wife  of  William 
HUl,  were  indicted  at  the  Warwickshire  Quarter  Sessions  on  the  12th  of  March, 
1849,  William  Hill  and  James  Hill,  for  stealing  twenty  fowls,  the  property  of  John 
Smith,  and  Catherine  Hill  for  receiving  the  fowls  so  stolen,  etc.,  knowing,  etc. 

It  was  proved  that  the  prosecutor  was  a  farmer,  residing  at  Marton,  in  the 
County  of  Warwick,  and  possessed  at  the  time  of  the  robbery  of  a  quantity  of 
fowls,  principally  of  the  Dorking  breed.    The  fowls,  to  the  number  of  twenty, 
were  stolen  from  the  prosecutor's  premises  between  the  evening  of  the  26th  and 
the  morning  of  the  27th  of  February.    On  the  28th  of  February,  between  seven 
and  eight  o^clock  in  the  morning,  the  prisoner,  James  Hill,  accompanied  by  the 
other  prisoner,  William  Hill,  brought  in  a  wheelbarrow,  to  an  inn  at  Bedditch, 
a  box  and  a  hamper,  and  delivered  them  to  go  by  the  coach  to  Birmingham. 
There  was  no  direction  affixed  to  either  of  them,  but  the  prisoner,  James  Hill, 
on  delivering  them,  said  '*  a  person  would  call  for  them  at  Birmingham."    The 
box  and  hamper  were  taken  to  Birmingham  the  following  day,  1st  of  March,  and 
shortly  after  the  arrival  of  the  coach  in  Birmingham,  the  prisoner,  Catherine 
HiB,  came  to  the  coach  office  and  inquired  after  the  box.    The  box  was  shown 
to  her  by  the  coachman,  and  she  claimed  it  as  the  box  which  she  was  come  for. 
Upon  this  she  was  taken  into  custody,  and  the  box  being  opened  in  her  pres- 
ence, was  found  to  contain  ten  fowls.    The  fowls  were  plucked  of  their 
feathers,  and  from  the  claws  of  eight  of  them,  a  fifth  toe  had  been  cut  away, 
which  was  remaining  upon  the  other  two  fowls.    The  prisoner,  Catherine  Hill, 
in  answer  to  the  observation  of  the  police  constable  that  these  fowls  were 
believed  to  be  the  property  of  the  prosecutor,  Mr.  Smith,  of  Marton,  said,  "  they 
had  been  sent  to  her  from  Stourbridge."    The  same  day  the  house  of  the  pris- 
oner, William  Hill,  which  is  near  to  Bedditch,  ten  or  twelve  miles  from  Bir- 
mingham, was  searched  by  two  police  constables,  who  found  a  large  quantity 
ot  feathers,  chiefly  white,  which  appeared  to  have  been  recently  plucked,  and 
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also  the  entrails  of  f  ot?1s,  concealed  about  the  house  and  premises ;  and  the  two 
male  prisoners,  who  were  at  home  in  the  house,  were  apprehended.  The  pris- 
oner, William  Hill,  upon  being  told  by  the  constables,  on  their  first  arrival,  that 
they  were  come  about  Mr.  Smith's  fowls,  said  '<he  had  not  had  a  fowl  on  his 
premises  for  a  fortnight."  The  prisoner,  William  Hill,  is  the  husband  of  the 
prisoner,  Catherine  Hill,  and  the  father  of  the  prisoner,  James  Hill. 
The  prisoners  were  not  defended  by  counsel. 

The  jury  found  a  verdict  of  guilty  against  all  the  prisoners,  but  the  chair- 
man, WiUiam  Dickins,  Esq.,  entertaining  some  doubt  whether  this  indictment 
could  be  sustained  against  the  female  prisoner  as  a  receiver  of  goods  stolen  by 
her  husband,  respited  the  sentence  upon  her  until  the  next  Midsummer  Quarter 
Sessions,  in  order  that  in  the  meantime  the  opinion  of  the  court  above  might  be 
obtained  as  to  the  propriety  of  the  conviction  of  Catherine  Hill. 

On 'Saturday,  28d  June,  A.  D.  1849,  Wildb,  C.  J.,  read  the  foUowing  judg* 
ment.     (Wolfe,  B.,  Cbbsswell,  J.,  V.  Williams,  J.,  Flatt,  B.,  were  present) : 

The  prisoner  was  convicted  of  receiving  a  quantity  of  fowls,  knowing  them 
to  ha^te  been  stolen.  A  case  was  reserved,  which  states  in  substance  tliat 
William  Hill  (the  husband  of  the  prisoner)  and  James  Hill,  were  convicted  of 
stealing  the  fowls  in  question;  and  the  prisoner  was  (with  them)  indicted  for 
receiving  the  fowls  knowing  them  to  have  been  stolen,  and  the  facts  stated  in 
the  case  affecting  the  prisoners,  are  that  after  the  fowls  had  been  stolen  at 
Marton,  in  the  county  of  Warwick,  the  prisoner's  husband  sent  them  in  a  ham- 
per, without  a  direction  by  a  coach  to  Birmingham,  it  being  stated  at  the  time 
of  the  delivery  at  the  coach  office,  a  person  would  call  for  the  hamper  at  Bir- 
mingham. The  hamper  arrived  at  Birmingham,  and  the  prisoner  went  to  the 
coach  office  and  inquired  for  it;  when  the  hamper  was  shown  to  her  by  the 
coachman  and  the  prisoner  claimed  it  as  the  parcel  she  had  come  for,  upon 
which  she  was  taken  into  custody  by  a  police  constable,  who  said  to  her,  that 
the  fowls  were  believed  to  be  the  property  of  Mr.  Smith,  of  Marton,  and  the 
prisoner  said  that  the  fowls  had  been  sent  to  her  from  Stourbridge,  and  the 
question  is  whether  upon  this  evidence  Catherine  Hill  was  rightly  convicted. 

The  case  has  been  considered  by  the  judp^es  of  the  present  Court  of  Appeal, 
and  we  are  of  opinion  that  the  conviction  was  wrong,  and  that  according  to  the 
evidence  the  prisoner  never  did  in  fact  receive  the  fowls,  nor  even  had  the 
power  of  doing  so. 

Whoever  had  possession  of  the  fowls  at  the  coach  office  where  the  prisoner 
claimed  to  receive  them,  never  parted  with  the  possession,  and  the  prisoner  was 
immediately  taken  into  custody.  The  prisoner,  by  claiming  to  receive  the 
fowls  which  never  were  actually  or  potentially  in  her  possession,  never  in  fact 
or  law  received  them,  therefore  the  conviction  was  wrong.       * 

Another  question  was  reserved  for  the  Judges,  namely,  how  far  the 
fact  of  the  fowls  having  been  sent  to  the  prisoner  by  her  husband,  would  be 
urged  as  a  legal  excuse  for  her  having  received  them,  although  she  knew  them 
to  be  stolen.  That  question  it  has  been  unnecessary  to  consider,  as  the  pris- 
oner never  did  in  fact  or  law  receive  the  fowls  at  all. 

In  B,  V.  Brooks f^  The  prisoner,  a  married  woman,  was  indicted  for  receiylng 
stolen  goods.  The  evidence  showed  that  the  property  had  been  stolen  by  the 
husband  from  his  employer,  and  afterward  taken  home  and  given  to  his  wife. 
Held,  that  the  wife  could  not  be  convicted. 
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The  prisoner,  Elizabeth  Brooks,  was  indicted  at  the  Liverpool  Borongh 
Sessions,  before  Gilbert  Henderson,  Esq.,  recorder  of  the  said  borough  for 
ielonioosly  receiving  dressing  cases,  bell  corals,  pencil  cases,  and  other  goods, 
the  property  of  Everard  Eastee,  well  knowing  them  to  have  been  stolen. 

Henry  Bit>oks,  the  hosband  of  the  prisoner,  had  been  for  several  years  em- 
ployed as  salesman  by  Everard  Eastee,  a  shopkeeper,  residing  in  Liverpool, 
and  who  dealt  in  dressing  cases,  and  other  articles  mentioned  In  the  indict- 
ment. In  the  course  of  the  year,  1852,  Henry  Brooks  stole  from  Eastee's  shop 
the  articles  mentioned  In  the  Indictment,  and  delivered  them  into  the  hands  of 
the  prisoner,  bis  wife.  None  of  the  articles  were  missed  before  the  prison- 
er's apprehension,  and  whether  they  were  stolen  at  one  time,  or  at  different 
times,  or  whether  they  were  delivered  to  the  prisoner  at  one  time  or  at  differ- 
ent times,  did  not  distinctly  appear.  On  the  first  suspicion  of  his  dishonesty, 
Henry  Brooks  absconded,  and  was  not  subsequently  taken  into  custody.  His 
hoase  was  searched,  and  a  box  was  then  taken  from  the  prisoner,  after  some 
struggle  on  her  part  to  retain  it.  This  box  contained  a  quantity  of  pawn 
tickets  relating  to,  and  which  led  to  the  discovery  of,  the  property  mentioned 
in  the  indictment,  and  produced  at  the  trial.  Several  of  these  pawn  tickets 
had  been  given  for  articles  which  the  j)risoner  had  herself  pledged,  falsely 
stating  as  to  some  that  they  were  birthday  presents ;  and  as  to  others,  that 
they  were  articles  in  which  she  dealt.  In  two  instances  the  prisoner  had  sent 
different  persons  to  pledge  some  of  the  articles  produced,  and  had  afterwards 
received  the  pawn  tickets  and  money  lent  by  the  pawnbrokers.  The  prisoner, 
in  her  defense,  said  she  did  not  know  the  things  were  stolen.  The  jury  were 
told  by  the  learned  recorder  that  as  her  husband  had  delivered  the  stolen  arti- 
cles to  the  prisoner,  the  law  presumed  that  she  acted  under  his  control  in 
receiving  them,  but  that  this  presumption  might  be  rebutted.  If,  therefore, 
on  considering  the  evidence,  they  were  perfectly  satisfied  that  at  the  time 
when  the  prisoner  received  all  or  any  of  the  articles  produced  she  knew 
that  they  were  stolen,  and  in  receiving  them  acted  not  by  reason  of  any  control 
or  coercion  of  her  husband,  but  voluntarily,  and  with  a  dishonest  and  fraudu- 
lent intention,  she  might  be  found  guilty.  The  jury,  after  some  deliberation, 
retamed  a  verdict  of  guilty.  As  the  prisoner  was  undefended  and  the  learned 
recorder  entertained  doubts  as  to  the  law,  he  reserved  for  the  consideration  of 
the  judges  the  questions,  whether  his  direction  was  right,  and  whether,  on  the 
evidence  stated,  there  was  any  case  to  have  been  left  to  the  jury. 

Judgment  was  postponed,  and  the  prisoner  committed  to  the  Liverpool 
gaol  nntll  the  decision  of  the  judges. 

On  the  23d  of  April,  A.  D.  1853,  this  case  was  argued  before  Jervis,  C.  J., 
Pabkk,  B.,  Aiderson,  B.,  Wightman,  J.,  and  Cbesswell,  J. 

Brett^  for  the  crown.  * 

Jervis,  C.  J.     Does  any  counsel  appear  for  the  prisoner? 

Brett.  No,  my  Lord.  I  feel  bound  to  state  that  this  Is  a  point  upon  which  the 
learned  recorder  entertained  much  doubt,  and  the  simple  question  which  I 
shall  submit  to  the  court  is,  that  though  it  be  true  that  if  a  felony  be  com- 
mitted by  %feme  covert  in  the  presence  of  her  husband,  the  law  presumes  that 
she  acted  under  his  immediate  coercion,  and  excuses  her  from  punishment  ;^ 
still  this  presumption  may  be  rebutted  by  evidence,  and  if  it  appear  that  the 
wife  was  principally  instrumental  in  the  commission  of  the  crime,  acting  volun* 

'  1  Hale,  i5-616;  1  Hawk.  ch.  1,  seo.  9. 
1  Defences.  8 
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tarily,  and  not  by  restraint  of  her  husband,  although  he  was  present  and  con- 
curred, she  will  be  gollty  and  liable  to  panishment.i 

Jbbtis,  C.  J.    Have  yon  any  authority  precisely  in  point? 

Brett   Not  precisely. 

FABKe,  B.  It  is  quite  clear  as  stated  in  the  case  before  us,  that  the  prisoner 
must  have  received  the  stolen  goods  from  the  hands  of  her  husband.  In  that 
Tiew  it  is  difficult  to  see  how  she  could  be  guilty  of  this  offense. 

Brett.  1  can  only  submit  that  the  presumption,  like  any  other  presumption 
of  law  may  be  rebutted.  I  do  not  think  it  necessary  to  do  more  than  call  at- 
tention to  the  second  point,  as  to  whether  there  was  any  evidence  to  go  to  the 
jury. 

Pabxe,  B.  Last  assizes  I  directed  an  acquittal  in  a  case  very  similar  to  the 
present. 

Jebvis,  C.  J.  This  is  a  very  clear  case.  It  fails  in  both  points.  If  there  had 
been  plenty  of  evidence  there  would  have  been  no  case  to  go  to  the  jury, 
but  it  appears  there  was  no  evidence  at  all.  It  is  clear  this  conviction  is 
wrong. 

Pabkb,  B.,  Aldebson,  B.,  Wiohtman,  J.,  Crxsswbll,  J.,  concurred. 

Conviction  quaehed. 

In  B,  V.  Archer^*  the  prisoner  and  his  wife  were  indicted  for  burglary  and  re- 
ceiving stolen  goods.  The  judge  told  the  jury  that  generally  speaking  the  law 
does  not  impute  to  the  wife  those  offenses  which  she  might  be  supposed  to  have 
concurred  in  by  the  coercion  or  influence  of  her  husband  and  particularly  where 
his  house  is  made  the  receptacle  of  stolen  goods;  but  if  the  wife  appears  to 
have  taken  an  active  and  independent  part,  and  to  have  endeavored  to  conceal 
the  stolen  goods  more  effectually  than  her  husband  could  have  done,  and  by  her 
own  acts,  she  would  be  reponsible  as  for  her  own  uncontrolled  offense.  On  ap- 
peal all  the  judges  held  that  as  the  charge  against  the  husband  and  wife  was 
joint,  and  it  had  not  been  left  to  the  jury  to  say  whether  she  received  the  goods 
in  the  absence  of  the  husband,  the  conviction  of  the  wife  could  not  be  sup- 
ported, though  she  had  been  more  active  than  the  husband,  and  they  recom* 
mended  a  pardon  for  her. 

§  40. Wife  Assisting  Husband  to  Perform  an  Abortion  on  Third  Per- 
son. —  In  State  v.  Fitzgerald,*  a  married  woman  was  indicted  for  an  attempt  to 
produce  a  miscarriage  on  another  woman.  It  appeared  that  the  attempt  was 
made  by  the  defendant's  husband,  and  that  the  defendant  went  after  the  com- 
plaining witness  and  brought  her  to  her  husband  at  the  time  the  attempt  was 
made,  the  pregnancy  having  resulted  from  the  illicit  intercourse  of  defendant's 
husband  with  the  pregnant  woman.  The  court  held  that  evidence  that  the  de- 
fendant had  consented  to  or  connived  at  this  illicit  intercourse  had  no  tendency  to 
overthrow  or  rebut  the  legal  presumption  that  the  assisting  the  attempt  to  pro- 
duce a  miscarriage,  being  done  in  the  presence  of  defendant's  husband,  was 
done  under  his  coercion,  and  it  was  error  to  admit  such  evidence  for  such  a 
purpose. 

<<  The  defendant,"  said  Rothrock,  C.  J.,  <<  is  a  married  woman.  There  was 
evidence  upon  the  trial  tending  to  show  that  she  went  to  the  house  where  the 
complaining  witness  resided,  and  induced  her  to  go  part  of  the  way  to  defend- 
ant's house,  stating  that  the  defendant's  husband  wanted  to  see  her,  and  that 

1  1  HaIo,  516.  S  1  Mood.  145  (1826).  *  49  Iowa,  S60. 
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If  there  was  anything  wrong  he  could  bring  her  round.  The  parties  met  de- 
fendant's husband,  who  told  the  witness  to  come  to  him,  which  she  did,  and  the 
defendant  then  went  away.  It  was  upon  this  occasion  that  the  husband  of  de- 
fendant made  the  alleged  attempt  to  produce  the  miscarriage.  This  occurred 
about  May  1, 1876.  The  State  Interrogated  the  witness  as  to  conversations 
with  defendant  in  October  previous.  She  testified  that  defendant  told  the  wit- 
ness that  she  Imew  her  husband  had  had  criminal  Intercourse  with  the  witness, 
and  that  she  did  not  care.  She  also  testified  that  defendant,  at  another  time, 
requested  her  to  meet  her  husband.  Objection  to  this  evidence  was  overruled, 
and  the  same  was  admitted  as  tending  to  negative  the  presumption  of  coercion 
ot  the  defendant  by  her  husband.  The  court,  we  think,  correctly  Instructed  the 
jory  that  a  prima  fade  case  of  coercion  was  established  when  It  was  shown  that 
the  defendant  was  a  married  woman,  and  that  the  criminal  act  was  done  in  the 
presence  of  the  husband,  and  tliat  this  presumption  might  be  rebutted  by  evi- 
dence tliat  the  acts  of  the  wife  were  done  by  her  while  not  In  her  husband's 
presence,  nor  so  Immediately  near  him  as  fairly  to  be  held  under  his  control, 
and  in  his  presence.  Now,  how  the  consent  of  the  wife  to  the  husband's  Illicit 
hiteicourse  with  the  prosecuting  witness,  months  before  the  alleged  crime  was 
oonmiltted,  would  tend  to  rebut  the  presumption  or  coercion,  in  the  attempt  to 
produce  a  miscarriage,  we  are  at  a  loss  to  discover.  True,  it  tends  to  show  that 
the  wife  connived  at  her  husband's  adultery,  but  Its  effect  would  rather  be  to 
flhow  that,  Instead  of  acting  independent  of  the  coercion  of  her  husband,  she 
was  so  entirely  under  his  control  as  to  consent  to  his  adulterous  Intercourse 
with  the  prosecuting  witness.  No  wife  of  any  individuality,  self-respect,  or  in- 
dependence of  thought  or  action,  would  consent  to  such  a  crime  against  her- 
self. In  our  opinion  this  evidence  should  not  have  been  admitted.  If  it  had  no 
other  tendency  It  was  calculated  to  prejudice  the  defendant  in  the  estimation  of 
the  ]u^.  We  are  the  more  ready  to  so  hold  in  view  of  the  fact  that  the  defend- 
ant showed  by  quite  a  number  of  witnesses  that  she  was  a  woman  of  good 
character." 

Ooerdon  of  Wife — Uttering  Counterfeit  Coin. — So  as  to  uttering  counter- 
feit coin  by  the  wife  In  her  husband's  presence. ^ 

"William  and  Mary  Atkinson  were  Indicted  for  disposing  of  forged  bank- 
notes, and  It  appears  that  the  man  disposed  of  them  in  the  presence  of  the 
woman  at  a  public  house  to  which  they  went  together  to  meet  the  person  to 
whom  they  were  disposed  .of;  that  the  man  went  thither  by  appointment,  and 
the  woman  had  a  bundle  of  the  same  notes  In  her  pocket.  There  was  evidence 
on  the  part  of  the  prosecution  that  they  had  lived  and  passed  for  man  and  wife 
for  some  months,  upon  which  it  was  put  to  Gibbs,  C.  B.,  whether  the  woman 
was  not  entitled  to  an  acquittal,  and  he  thought  she  was  and  the  counsel  for 
the  prosecution  at  once  acquiesced."  ^ 

B.  V.  McQinneSf*  Is  a  recent  and  Interesting  English  case.  The  prisoner, 
Sarah  McGlnnes,  was  Indicted  for  uttering  and  putting  off  to  Sophia  White,  at 
Stapleton,  on  the  5th  of  November,  1869,  a  counterfeit  sixpence,  and  upon  the 
same  day  uttering  a  similar  base  coin  to  Hannah  Chynick,  at  Cadeby.  Mensman, 
prosecuted.  The  facts  were  as  follows:  On  the  6th  of  November,  Sophia 
White,  and  the  landlady  of  the  Nag's  Head,  at  Stapleton,  saw  the  prisoner 

«  B.  V.  Price,  8  C.  A  P.  19  (1887).  »  11  Cox»  391  (1870). 

>  B.  V.  Atkinson,  in  1  Bass.  Cr.  ^7. 
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and  a  man  pass  by  with  a  truck;  the  prisoner- came  back  for  a  pint  of  ale 
and  tendered  sixpence  in  payment,  which  proved   counterfeit.    A  witness 
named  Cobley  watched  the  prisoner  and  the  man,  and  saw  the  man  rub  the 
six  pence  and  give  it  to  the  prisoner,  who   went  into  the   Nag^s  Head. 
Hannah  Chynick,  of  Cadeby,  proved  that  the  female  prisoner  gave  her  a  coun- 
terfeit sixpence  in  payment  for  some  tobacco  and  matches.    A  police  constable 
named  Peberdy,  apprehended  the  man  and  woman  together.    He  told  the  man 
he  wanted  to  speak  to  him,  when  he  pulled  a  small  white  packet  out  of  his 
pocket,  threw  it  over  the  hedge  and  ran  away.    The  packet  was  subsequently 
found  to  contain  thirty-eight  counterfeit  sixpences.    When  taken  into  custody, 
the  prisoner,  Sarah  McGinnes,  said  she  knew  nothing  about  bad  coin;  the  man 
said,  "  she  is  innocent  of  the  charge;"   but  in  the  prisoner's  presence  and 
hearing  said,  '<  she  is  not  my  wife."    The  prisoner  made  no  answer.    The  pris- 
oner ought  to  have  been  tried  at  the  last  winter  assizes  when  the  man  was  con- 
victed, but  her  trial  was  postponed  in  consequence  of  her  confinement.    It  did 
not  transpire  in  what  name  the  child  was  baptized.    Baylbs,  J.,  to  the  jury.  — 
There  is  no  doubt  the  prisoner  uttered  these  counterfeit  coins,  and  had  she  been 
a  stranger  to  the  man,  there  would  be  no  difficulty  in  convicting  her.    It  is  a 
matter  of  uncertainty  whether  the  prisoner  was  married  to  the  man  or  not. 
When  the  constable  addressed  her  as  the  male  prisoner's  wife  he  said,  <<  she  is 
not  my  wife,"  and  that  being  uttered  in  the  woman's  presence  and  hearing 
without  any  comment  from  her  would  in  an  ordinary  civil  case,  be  strong  evi- 
dence that  she  was  not.    But  if  she  thought  fit  to  hold  her  tongue,  this  being  a 
criminal  charge,  her  silence  ought  not  to  be  construed  so  strictly  against  her. 
The  prisoner  had  been  delivered  of  a  child,  but  there  was  no  evidence  one  way 
or  the  other  what  name  the  child  was  known  by.    The  man  on  each  occasion  of 
the  uttering  was  sufiiciently  near  to  exercise  coercion.    There  was  no  distinct 
evidence  that  the  female  prisoner  was  married,  but  her  name  was  the  same  at 
the  male  prisoner.    If  they  doubted  the  marriage,  then  they  ought  to  convict 
the  prisoner,  but  if,  taking  all  the  circumstances  into  consideration    they 
thought  bhe  was  McGinnes'  wife,  then  to  acquit  her.  Not  guUty. 

§  42.  "In  Presence  of  Husband"  —  Extended  Construction  of  this  Phrase. — 
Though  the  cases  say  that  the  presumption  of  coercion  arises  only  where  the 
crime  is  committed  by  the  wife  <'  in  the  presence  of"  the  husband,  yet  a  very 
extended  construction  has  been  given  to  this  phrase.  It  Is  held  that  the  hus- 
band need  not  be  actually  present;  it  Is  sufficient  if  he  be  near  enough  to  have 
his  wife  under  his  immediate  influence  and  control.^ 

Tested  by  this  principle  a  wife  has  been  excused  when  she  has  acted  as  a  de- 
coy away  from  her  husband's  presence,  but  in  obedience  to  his  orders.  ^ 

In  B.  V.  Connelly  f^  the  prisoner,  Sarah  Connelly,  was  indicted  for  uttering  base 
coin.  The  evidence  was  that  she  had  gone  from  house  to  house  uttering  base 
coin,  and  that  her  husband  accompanied  her  to  the  door,  but  did  not  go  in. 
Batlrt,  J.,  directed  the  jury  to  infer  that  she  was  acting  under  the  coercion  of 
her  husband  and  to  find  her  not  guilty. 

< 'Another  strong  case  is  that  of  Elizabeth  Ryan,  better  known  by  the  name  of 
Paddy  Brown's  wife,  who  was  tried  at  the  Old  Bailey  under  the  statute  of  16 
George  n.,*  for  conveying  implements  of  escape  to  her  husband,  who  was  in  New- 

1  Com.  V.  Murray,  118  Mass.  187  (1873) .  *  2  Lewin  SI9  (1829). 

S  B.  V.  Smith,  8  Oox,  27  (18&8.)  *  ch.  SL 
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gate,  conyicted  of  felony.  It  appeared  that  she  procured  the  instruments  in 
qnestloQ  by  her  husband's  direction.  She  was  convicted  but  afterwards  par- 
doned, it  was  understood,  because  the  judges  considered  that  she  acted  under 
coercion  though  her  husband  from  being  in  prison  could  not  be  present."  ^ 

In  22.  T.  Smithy*  the  wife  acting  as  the  jury  found,  under  the  coercion  of  her 
husband  wrote  letters  to  the  prosecutor  pretending  that  she  had  become  a 
widow  and  requesting  a  meeting  at  a  distant  place.  The  meeting  was  granted 
and  the  wife,  dressed  as  a  widow,  met  the  prosecutor  at  a  railway  station,  and 
induced  him  to  go  with  her  to  a  lonely  spot,  where  the  husband  fell  upon  him 
and  inflicted  the  injuries  alleged  in  the  indictment.  A  verdict  of  guilty  of 
felonious  wounding  was  entered  against  both  husband  and  wife,  the  former 
was  sentenced,  but  the  judge  reserved  the  question  of  the  wife's  liability  for 
the  full  court.  It  was  afterwards  considered  by  Pollock,  C.  B.,  Willes,  J., 
Bbamwkll,  B.,  and  Byles,  J.,  who  reversed  her  conviction,  Pollock,  C.  B. 
laying:  — 

<'The  jury  have  disposed  of  this  case  by  their  finding.  They  have  found  that 
Sarah  Smith  was  a  married  woman ;  that  she  acted  under  the  coercion  of  her 
husband  and  that  she  herself  did  not  inflict  any  violence  upon  the'prosecutor. 
The  conviction,  therefore,  so  far  as  it  extends  to  her,  must  be  reversed." 

In  S.  V.  HamUtony*  the  male  prisoner  and  his  wife  were  indicted  for  breaking 
and  entering  a  dweUing-house  and  stealing  goods  therefrom.  The  male 
prisoner  went  to  the  house  alone,  broke  in  and  carried  the  goods  into  a  coach. 
He  then  drove  to  a  certain  point  where  he  met  his  wife,  who  was  waiting 
there.  She  got  into  the  coach  and  together  they  drove  a  little  further,  both 
Alighting  and  carrying  the  bundles  home.  The  court  ruled  that  Mrs.  Hamilton 
must  be  acquitted,  as  she  appeared  to  have  acted  under  the  Influence  of  her 
husband. 

In  CammonvoeaUh  ▼.  Burky^  a  married  woman  was  indicted  for  selling  intoxi- 
cating liquors,  and  it  appeared  that  the  sales  were  made  in  a  dwelling-house, 
her  husband  being  at  the  time  either  within  or  just  outside  the  house.  The 
prisoner  asked  the  judge  to  instruct  the  jury  that  **  if  they  found  that  the  hus- 
band was  near  enough  for  the  wife  to  act  under  under  his  immediate  influence 
and  control,  though  not  In  the  same  room,  the  wife  was  not  liable  for  such 
sale.'*  But  the  judge  instructed  them  that  "  if  the  husband  was  actually  pres- 
ent at  the  time  of  the  sale,  the  wife  would  be  presumed  to  act  under  his  coer- 
don,  and  could  not  be  found  guilty,  and  that  if  the  wife  sold  the  liquor  as  the 
agent  and  by  the  authority  of  her  husband,  and  as  such  received  the  money,  the 
jury  would  be  authorized  in  flnding  her  guilty."  Being  convicted  she  appealed 
to  the  Supreme  Court  where  the  ruling  below  was  held  erronous.  '<  The  in- 
struction prayed  by  the  defendant,"  said  Thomas,  J.,  ''should,  we  think  have 
been  given.  If  the  wife  acts  in  the  absence  of  the  husband  there  is  no  pre- 
sumption that  she  acts  under  his  coercion.*  But  if  the  husband  was  near 
enough  for  the  wife  to  act  under  his  Immediate  influence  and  control,  though 
not  in  the  same  room,  ho  was  not  absent  within  the  meaning  of  the  law.  The 
'vrUe,  acting  in  the  presence  of  the  husband,  and  under  his  immediate  influenc^ 
uid  control  is  not  an  agent  within  the  meaning  of  the  statute  of  1855.<    The 
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law  regards  her  as  not  In  the  exercise  of  her  own  discretion  and  will,  and, 
therefore,  as  Incapable  of  committing  an  offense.  How  far  the  nsages  of 
society  or  the  new  relations  of  husband  and  wife  may  hare  qualified  or  reyersed 
the  presumption  of  the  common  law,  is  for  the  Legislature,  not  the  court  to 
consider." 

§  48.  Marrlaore  In  Fact — Proof  of  Marriage.  —  It  would  seem  that  if  the 
woman  honestly  believes  herself  to  be  the  man's  wife,  though  she  is  not  so 
legally,  this  will  be  sufficient.^  If  the  parties  have  lived  together  as  man  and 
wife  this  is  presumptive  evidence  that  they  are  so,  and  the  woman  need  not 
establish  that  she  Is  the  man's  wife,  in  order  to  avail  herself  of  the  protection.' 

§  44.  Presumption  of  Coeroion — Court  must  Direct  the  Jury  aa  to  the 
Bule. — The  woman  is  entitled  to  have  the  jury  instructed  as  to  this  presump- 
tion, and  it  is  not  enough,  that  they  are  charged  that  if  she  did  the  act  of  her 
own  free  will  she  is  guilty.' 

1  B.  V.  Good,  1 0.  &  E..  185  (184S).  •  Com.  v.  £•««&,  108  Hut.  71  (1880). 
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KFANT  UNDEB  SEVEN  CAN  NOT  BE  GUILTY  OF  FELONY  —  ACTION  FOB 

FALSE  IMPRISONMENT. 

Mabsh  V.  Loader. 

[14  C.  B.  (K.  8.)  586.] 

In  ihe  English  Court  of  Common  Pleasy  Trinity  Term^  1863. 

L  An  Znfluit  under  the  Aee  of  Seven  Tears  can  not  be  gailty  of  a  felony. 

%  SUee  Imprisonment— Oase  in  Judgment,  —The  defendant  oanght  a  chUd  Infbie 
act  of  stealing  a  piece  of  wood  from  hie  premieeB,  and  gave  him  into  custody.  The  child 
was  discharged  by  the  magistrate,  on  the  ground  that  he  was  under  the  age  of  respon- 
sibility, and  he  afterwards  by  his  next  friend  brought  an  action  against  the  defendant 
lor  false  Imprisonment.  HUdt  that  a  plea  of  felony  was  no  answer,  and  the  defendant 
was  liable  for  damages. 

This  was  an  action  for  trespass  and  false  imprisonment,  brought  by 
the  plaintiff y  an  infant,  by  his  father  and  next  friend. 

The  defendant  justified  on  the  ground  that  the  plaintiff  was  guilty  of 
a  felony,  whereupon  he  gave  him  into  custody,  and  caused  him  to  be 
earned  before  a  magistrate.    Issue  thereon. 

The  cause  was  tried  before  Keating,  J.,  at  the  first  sitting  at  West- 
nuDster  in  this  term.  It  appeared  that  the  plaintiff 's  father  and  the 
defendant  were  both  builders  living  near  each  other ;  that  the  defend- 
ant bad,  on  several  occasions,  missed  pieces  of  wood  from  his  premises ; 
and  that  on  one  occasion,  he  saw  the  plaintiff  carry  away  a  piece  and 
take  it  into  his  father's  house,  whereupon  he  gave  him  into  custody  and 
caoaed  him  to  be  taken  before  a  magistrate,  who  discharged  him. 

On  the  part  of  the  plaintiff,  it  was  proved  that  he  was,  at  the  time  of 
the  transaction  in  question,  a  month  or  two  under  seven  years  of  age, 
and,  therefore,  it  was  submitted,  incapable  of  committing  a  felony. 

Hie  learned  judge  ruled  that  the  plea  was  no  answer  to  the  action ; 
and  the  jury  returned  a  verdict  for  the  plaintiff  with  £20  damages. 

P&wett  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
that  the  verdict  was  against  evidence,  and  that  the  damages  were  ex- 
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cessive.    He  submitted,  that,  though  a  child  under  the  age  of  seven 
years  can  not  be  punished  for  a  felony,  there  is  no  authority  for  saying 
that  he  may  not  lawfully  be  prosecuted.      PSrle,  C.  J.     An  infant 
under  seven  years  of  age  can  not  incur  the  guilt  of  felony.]     Take  the 
case  of  a  lunatic,  — he  commits  an  act  which  in  a  sane  person  would  be 
felony ;  he  is  put  upon  his  trial  and  acquitted  upon  the  ground  of  insan- 
ity ;  but,  who  ever  heard  of  the  prosecutor  being  sued  for  giving  him 
into  custody?    Here,  the  child  was  discharged  on  the  ground  of  his 
tender  years ;  by  parity  of  reasoning,  the  party  giving  him  into  custody 
should  not  be  held  liable  to  an  action.    In  Hawkins'  Pleas  of  the 
Crown  ^  it  is  said  that ''  the  guilt  of  offending  against  any  law  whatso- 
ever, necessarily  supposing  a  willful  disobedience,  can  never  justly  be 
imputed  to  those  who  are  incapable  of  understanding  it,  or  of  conform- 
ing themselves  to  it."    It  is  to  be  observed  that  those  who  are  under  a 
natural  disability  of  distinguishing  between  good  and  evil,  as,  infants 
under  the  age  of  discretion  (by  the  law  of  England,  seven  years), 
idiots  and  lunatics,  are  not  punishable  by  any  criminal  prosecution 
whatsoever.    And  in  the  note  ^  it  is  said :  '  *•  Legal  guilt  is  a  violation  of 
positive  laws ;  a  crime  or  misdemeanor  may,  therefore,  be  defined  the 
^  wi]}ful '  commission  or  omission  of  any  acts  in  violation  of  a  public  law 
either  forbidding  or  commanding  it.    This  definition  comprehends  both 
crimes  and  misdemeanors,  which  are  S3monymou8  terms,  though  in 
common  usage  the  word  '  crimes '  is  made  to  denote  offenses  of  a 
deeper  and  more  atrocious  dye,  while  smaller  faults  and  omissions  of 
less  consequence  are  comprised  under  the  gentler  name  of '  misdemean- 
ors.'^   But  the  act  done  or  omitted,  in  order  to  be  criminal,   must 
be  willful.    The  consent  of  the  will  is  that  which  renders  human  actions 
either  commendable  or  culpable,  and  where  there  is  no  will  to  commit 
an  offense  there  can  be  no  transgression,  saith  Sir  Matthew  Hale.^    That 
learned  judge  then  goes  on  to  state  those  causes  which  the  law  of  En- 
gland notices  as  excusing  the  fact  from  incapacity  or  defect  of  will, 
which  he  classes  as  follows:  (1)  natural;  (2)  accidental;  (3)  civil  in- 
capacities or  defects.    The  natural  is  that  of  infancy.    The  accidental 
defects  of  will  are:  (1)  dementia;  (2)  casualty  or  chance;  (3)  ignor- 
ance.   The  civil  defects  or  want  of  will:  (1)  civil  subjection;  (2)  com- 
pulsion; (3)  necessity;  (4)  fear."     [Eble,  C.  J. — That  disposes  of 
your  plea.]     Infancy  should  have  been  replied.     At  all  events  the 
damages  are  excessive.     [Erle,  C.  J.  —  We  can  not  interfere  on  that 
ground.  ] 
Per  Curiam.     The  ruling  of  the  learned  judge  was  perfectly  correct, 

and  we  see  no  ground  for  finding  fault  with  the  verdict. 

Bide  refused. 

1  p.  L  *  Bla.  Com.  Ub.  4,  eh.  1. 

s  p.  L  *  Hale  P.  O.,  ch.  2. 
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lOTANCY— BETWEEN  SEVEN  AND  FOURTEEN  INCAPACITY 

presumed. 
State  v.  Adams. 

[76  Mo.  855.] 
In  the  Supreme  Court  of  Missouri^  October  Term^  1882. 

L  An  Znfbiit  between  the  Affee  of  Seven  and  Fourteen  is  presumed  to  be  incapable 
of  oommittliig  crime  and  the  omu  is  on  the  State  to  prove  his  criminal  intent. 

1  Oaae  in  Jndsment.  —A  negro  boy  only  twelve  years  of  age,  when  he  committed  the 
homicide,  was  found  guilty  of  murder  in  the  first  degree.  Held,  that  the  instruction  of 
the  trial  court,  which  virtually  told  the  jury  that  defendant's  age  should  not  aifect  the 
conclusion  at  which  they  should  arrive,  any  more  than  if  he'had  been  of  mature  age, 
was  clearly  wrong.  Between  the  ages  of  seven  and  fourteen  years  the  law  presumes 
the  infant  dott  incapax,  and  the  omu  Is  on  the  State  to  overcome  this  prima  facie  case  of 
incapacity  to  commit  crime ;  and  this  must  be  done  by  "  evidence  strong  and  clear  be- 
yond all  doubt  and  contradiction." 

Error  to  Morgan  Circuit  Court,  Hon.  E.  R.  Edwards,  Judge. 

t/ames  A.  Spurlock  and  A,  W,  Anthony,  for  plaintiff  in  error. 

D.  H.  Mclntyre^  Attorney-General  for  the  State. 

Sherwood,  J.  The  defendant,  a  negro  boy,  twelve  years  old  at  the 
time  of  the  trial,  October  21,  1882,  was  indicted  for  murder  in  the  first 
degree,  haying  killed  Henry  Ostermann,  about  seventeen  years  old,  by 
stabbing  him  with  a  pocket  knife  August  1st  of  that  year. 

Walton  McNair,  a  small  boy,  twelve  years  of  age,  was  the  only  wit- 
ness who  saw  the  stabbing,  and  testified  that  he  saw  it  occur  on  th3  hay 
field  as  foUows:  '^ Henry  and  Tom  were  fussing;  Henry  called  Tom  a 
liar ;  Henry  said  if  Tom  called  him  a  liar  again  he  would  knock  him  down 
with  the  pitchfork ;  Tom  called  Henry  a  liar  again,  and  then  Henry 
jamped  out  of  the  wagon  and  took  Tom  by  the  arm,  and  struck  him  over 
the  head  with  the  handle  of  his  pitchfork.  He  had  Tom  by  the  arm  and 
Tom  had  one  hand  in  his  pocket  and  pulled  out  the  knife,  open,  and 
reached  up  and  stabbed  Henry.  After  Henry  was  stabbed,  Tom  got  loose 
and  started  to  run,  then  Henry  picked  up  a  rock  and  knocked  him  down, 
and  then  went  and  beat  him  with  a  pitchfork.  Levi  Smith  halloed  to  him 
to  quit.  Then  Heniy  quit  and  came  back  and  said  he  was  cut  in  two, 
and  went  and  laid  down  and  died  in  a  few  minutes."  The  evidence 
shows  that  he  was  stabbed  in  the  heart  with  the  penknife  of  Mrs. 
Silvey,  his  mistress,  the  blade  being  about  two  inches  and  one-half 
long,  and  slender;  also  that  Henry  lay  down  sick  from  the  wound. 
Tom  got  water  and  poured  it  on  his  head,  trying  to  revive  him.  But 
when  he  died  Tom  started  off,  and  was  traveling  the  main  road  to  Tip- 
ton, when  he  was  arrested,  about  a  mile  off,  and  brought  back.     After 
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he  w)as  arrested,  he  confessed  the  stabbing  but  said  he  did  it  because 
Henry  struck  with  the  pitchfork. 

The  State  proved  by  Frank  Williams,  a  small  boy,  that  he  heard  Tom 
say  if  Henry  did  not  quit  fooling  with  him,  he  would  cut  him  with  his 
kidf e,  and  he  told  Henry  of  it,  and  he  told  him  to  quit  fooling  with 
him.  Also  William  C.  Silvey  heard  them  fussing  one  morning  in  the 
bam,  and  told  them  to  quit,  and  not  repeat  it  in  the  future*  This  was 
two  months  or  more  before  the  stabbing,  and  the  evidence  of  and  the 
conditional  threat  were  objected  to  by  defendant's  counsel. 

The  jury,  under  the  instructions  of  the  court,  found  the  defendant 
guilty  of  murder  in  the  first  degree,  and  he  was  sentenced  accord- 
ingly. 

1.  State  V.  Barftm,^  has  settled  that  defendant  is  subject  to  the  death 
penalty,  notwithstanding  he  is  ander  the  age  of  sixteen  years.  The 
statute  is  the  same  then  as  now,  except  the  age  now  is  eighteen  instead 
of,  as  formerly,  sixteen  years.* 

2.  Under  the  ruling  in  Johnson's  Case^  just  decided,  conditional 
threats  made  by  defendant  were  admissible.  Nor  were  the  oompeten<7 
of  the  threats  affected  by  their  nearness  or  remoteness.' 

8.  We  incline  to  the  opinion  that  the  instructions  should  have  per- 
mitted the  jury  to  have  found  the  defendant  guilty  of  a  less  grade  of 
homicide  than  murder  in  the  first  degree,  provided  the  circumstances 
to  be  presently  noticed  were  such  as  would  'admit  of  Ins  being  found 
guilty  of  any  offense.  But  notwithstanding  we  say  this,  we  do  not  say 
but  tiiere  were  incidents  in  the  evidence  which,  if  the  defendant  is  to  be 
treated  as  an  adult,  would  justify  an  instruction  for  murder  in  the  first 
degree,  in  addition  to  those  of  a  lower  grade  of  homicide. 

4.  And  we  think  the  instructions  as  to  self-defense  were  very  properly 
given. 

5.  But  we  are  very  clearly  of  opinion  that  the  court  erred  in  its  view 
of  the  law  touching  the  age  of  the  defendant.  We  refer  to  the  third 
and  seventh  instructions  given  at  the  instance  of  the  State.  These 
instructions  virtually  told  the  jury  that  defendant's  age  should  not 
affect  the  conclusion  at  which  they  should  arrive,  any  more  than  if  he 
had  been  of  mature  years.  This  is  not  the  law.  Between  the  ages  of 
seven  and  fourteen  years,  the  law  presumes  the  infant  doli  incapax. 

If  the  State  would  establish  the  infant  to  be  doli  capax^  for  some 
times  malitia  supplet  OBtcUem^  the  prima  facie  case  of  incapacity  to 
commit  crime  must  be  overcome  by  evidence  strong  and  dear,  beyond 
all  doubt  and  contradiction.^    In  such  case  the  onus  is  on  the  State. 

171  Mo.  288.  «4  BUl  Oom.  S4;  Bishop  Oiim.   Law, 

s  Rev.  StaU.  1879,  seo.  1666.  sees.  984,  S8S,  S8Sa;  State  v.  Handy,  4  Harr. 

>  Keener  v.  State,  18  Ga.  104;  SUte  v.  566;  Angelo  v.  People,  96  UL  909. 

Ford,  3  Strob.  (8. 0.)  SIJ;  State  v.  Hoyt,  46  g 

Conn.  880. 
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The  evidence  in  the  present  case  can  not  be  regarded  as  of  the  char- 
acter indicated  by  Blackstone.  Indeed,  no  effort  seems  to  have  been 
made  at  the  trial  to  show  that  defendant  possessed  criminal  capacity. 
And  the  instmctions  mentioned  were  well  calculated  to  lead  the  jury 
to  infer  that  withont  evidence  showing  such  criminal  capacity,  stUl  they 
were  justified  in  convicting  defendant  of  murder  in  the  first  degree. 
And  if  we  treat  the  sixth  instruction  asked  by  defendant  as  given, 
which  is  marked  on  the  margin  **  refused/'  ^  this  would  not  help  the 
matter,  as  it  teaches  a  different  doctrine  from  those  already  mentioned 
lespectiDg  the  question  of  age,  and  would  only  have  been  but  too  well 
calculated  to  mislead  the  jury. 

Therefore,  judgment  reversed  and  cause  remanded. 

AU  concur. 


niFANT  UNDER  TWELVE  —  ILLINOIS  STATUTE  —  PROOF  OF  CAPACTTT* 

Angelo  V.  People. 

[9(5  Dl.  209.] 

i 

In  the  Supreme  Court  of  lUinois^  September ^  1880. 

1.  Oipaelty  to  Oommit  OrlBM— Znfuit  nnder  Ten — Over Foiurteen— TlHnola  Stat- 
ute.—Bj  the  lUlnolB  statate  an  Intent  under  the  age  of  tern  yean  is  Incapable  of  com- 
mitting crime,  and  can  not  be  convicted  of  any  crime  or  misdemeanor.  At  the  age  of 
fourteen  the  law  preenmes  capacity,  withont  proof  of  a  knowledge  of  good  and  eril,  but 
betw^n  these  ages  the  evidence  of  that  malice  which  is  to  supply  age  mnst  be  strong 
and  clear  beyond  all  doubt  and  contradiction,  as  the  prima  faoU  presumption  is  that 
the  party  Is  4oU  incapax, 

1.  Boy  of  BLeven— Knrder.— On  a  charge  of  homicide  against  an  infant  a  little  more 
than  eleven  years  old,  the  legal  presumption  being  that  he  was  incapable  of  committing 
any  crime,  it  devolves  on  the  prosecution  to  make  strong  and  clear  proof  of  capacity 
before  a  eonvletion  can  be  had,  and  without  such  proof  a  Judgment  of  conviction  wiU 
be  reversed.  , 

Wsrr  eF  Ebbob  to  the  Circoit  Court  of  Morgan  Connty,  the  Hon. 
Ctbus  Epleb,  J.,  presiding. 

Meaars.  Morriaon^  Whitiock  Jb  Idppincott^  for  the  plaintiff  in  error. 

We  insist  that  there  was  evidence  to  justify  the  verdict.  The  plain- 
tifff  in  error  is  a  mere  child,  and  at  the  time  of  the  homicide  was  only  a 
little  over  eleven  years  old,  and  was,  prima  /ocie,  incapable  of  commitr 
ting  a  crime.*  .^fter  arriving  at  the  age  of  fourteen  years  he  is  pre- 
siuned  to  be  of  sound  mind,  but  before  that  time  the  burden  of  proof 
of   sound  mind,  or  knowledge  of  the  distinction  between  good  and 

1  Baibeee.  H«nford,48Mo.ns.  >  Bev.  SUis.  1S74, p. 8M,  sec SBL 
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evil,  is  on  the  People.^  Says  this  author:  ''On  the  attainment  of 
fourteen  years  of  age  the  criminal  actions  of  infants  are  subject  to 
the  same  modes  of  construction  as  those  of  the  rest  of  society,  for 
the  law  presumes  them  at  those  years  to  be  doli  capax^  and  able  to 
discern  between  good  and  evil,  and,  therefore,  subjects  them  to  capital 
punishments  as  much  as  if  they  were  of  full  age ;  but  during  the  interval 
between  fourteen  years  and  seven  (ten  under  our  statute)  ^  an  infant 
shall  be  prima  facie  and  deemed  doli  incapax,  and  presumed  to  be  un- 
acquainted with  guilt." 

See,  also,  1  Bishop  Criminal  Law.^  Says  the  author :  '^  The  evidence 
of  that  malice  which  is  to  supply  age  ought  to  be  strong  and  clear  be- 
yond all  doubt  and  contradiction."  ^  We  search  the  record  in  this  case 
in  vain  for  one  word  of  proof  of  malice  or  capacity  of  the  boy. 
Nothing  is  disclosed  as  to  him  except  the  fact  that  he  accompanied  his 
blind  and  insane  father,  and,  of  course,  was  the  constant  listener  to 
those  unnatural  stories  of  the  number  of  men  killed  at  his  house,  as 
detailed  by  the  witnesses.  Under  our  statute  an  infant  under  ten  years 
is  incapable  of  committing  crime.  From  ten  to  fourteen  he  is  prima 
facie  incapable,  and  during  the  period  last  named  the  same  burden  is 
on  the  People  to  prove  his  capability  as  to  prove  any  other  material  fact. 
It  must  be  proved  beyond  a  reasonable  doubt.  The  fact  can  be  no  more 
inferred,  without  evidence,  than  can  any  other  material  fact.  It  must 
be  proved  by  competent  evidence.  This  child  was  a  little  over  eleven 
years  of  age,  near  the  borders  of  legal  incapacity,  and  the  presumptions 
are  relatively  stronger  that  he  is  incapable  of  crime.^ 

Mr.  Justice  Walkeb  delivered  the  opinion  of  the  court. 

At  the  August  term,  1878,  of  the  Morgan  Circuit  Court,  the  grand 
jury  presented  an  indictment  against  John  Angelo,  then  about  seventy- 
eight  years  of  age,  and  his  son,  Theodore  Angelo,  about  eleven  years  of 
age,  for  the  murder  of  Isaac  Hamill.  A  trial  was  had  at  the  following 
November  term  of  the  court,  resulting  in  the  acquittal  of  John,  on  the 
ground  of  insanity,  and  the  conviction  of  Theodore  of  manslaughter, 
and  the  jury  fixed  the  term  of  his  imprisonment  in  the  penitentiary  at 
six  years.  A  motion  for  a  new  trial  by  Theodore  was  entered,  but  over- 
ruled by  the  court,  and  he  was  sentenced  to  the  Reform  School  for  four 
years ;  and  he  prosecutes  error,  and  brings  the  record  to  this  court,  and 
urges  a  reversal  on  several  grounds. 

The  statute  has  provided  by  section  282  of  the  Criminal  Code  that  a 
person  shall  be  considered  of  sound  mind  who  is  neither  an  idiot  nor 


1  BoBseU  on  Crimes,  p.  2. 

1  Sey.  stats.  1874,  p.  894,  sec  283. 

>  Sees.  284, 286  and  286a. 


*  4  Bla.  Oom.  28;  3rown*8  Legal  "^^^^mm 
(2d  ed.)  233;  State  v.  Handy,  4  HaniDgtont 
666. 

*  See  Bishop,  mipra. 
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lunatic,  nor  affected  with  insanity,  and  who  has  arrived  at  the  age  of 
fourteen,  or  before  that  age,  if  such  person  knows  the  distinction  between 
good  and  eviL  The  two  hundred  and  eighty-third  section  provides  that 
an  infant  under  ten  years  of  age  shall  not  be  found  guilty  of  any  crime  or 
misdemeanor.  In  Great  Britain  the  lowest  possible  period  fixed  by  law 
at  which  an  infant  could  be  convicted  for  a  crime  was  seven,  whilst  our 
statute  has  fixed  the  period  at  ten  years.  In  both  countries  fourteen 
is  the  period  after  which  the  law  presumes  capacity,  without  proof  of 
knowledge  of  good  and  evil. 

Blackstone  ^  says :  *' Under  seven  years  of  age,  indeed,  an  infant 
can  not  be  guilty  of  felony ;  for  then  a  felonious  discretion  is  almost 
an  impossibility  in  nature."  He  further  says  that  convictions  have 
been  had  of  infants  between  seven  and  fourteen.  ''But  in  all  such 
cases  the  evidence  of  that  malice  which  is  to  supply  age  ought  to  be 
strong  and  clear  beyond  all  doubt  and  contradiction." 

In  Broom' s  Legal  Maxims^  it  is  said :  ' '  With  regard  to  persons  of  im- 
mature years,  the  rule  is,  that  no  infant  within  the  age  of  seven  years 
can  be  guilty  of  felony,  or  be  punished  for  any  capital  olffense ;  for, 
within  that  age,  an  infant  is  by  presumption  of  law  doli  iricapaxj  and 
can  not  be  endowed  with  any  discretion,  and  against  this  presumption 
no  averment  shall  be  received.  This  legal  incapacity,  however,  ceases 
when  the  infant  attains  the  age  of  fourteen  years,  after  which  period  his 
acts  become  subject  to  the  same  rule  of  construction  as  those  of  any 
other  person."  ''  Between  the  ages  of  seven  and  fourteen  years  an 
infant  is  deemed  prima  facie  to  be  doli  incapax;  but  in  this  case  the 
maxim  applies,  malUia  supplet  cstatem  —  malice  (which  is  here  used  in 
its  legal  sense,  and  means  the  doing  of  a  wrongful  act  intentionally,  with- 
out just  cause  or  excuse),  supplies  the  want  of  mature  years.  Accord- 
ingly, at  the  age  above  mentioned,  the  ordinary  legal  presumption  may 
be  rebutted  by  strong  and  pregnant  evidence  of  mischievous  discretion ; 
for  the  capacity  of  doing  ill  or  contracting  guilt  is  not  so  much  meas- 
ured by  years  and  days  as  by  the  strength  of  the  delinquent's  under- 
standing and  judgment.  In  all  such  cases,  the  evidence  of  malice  ought 
to  be  strong,  and  clear  beyond  all  doubt  and  contradiction."  See  also 
Arehbold's  Criminal  Pleading  ^  where  the  same  rule  \a  announced. 
Nor  are  we  aware  of  any  opposing  authority. 

There  is  uncontradicted  evidence  in  the  record  that  plaintilff  in  error 
a  little  more  than  eleven  years  of  age  when  the  homicide  was  com- 
This  evidence  was  not  contradicted,  but  was  virtually  con- 
oeded  by  the  eighth  instruction  asked  and  given  for  the  People.    If  this 
true,  and  the  evidence  tended  to  prove  it,  the  rule  required  evi- 


1  Vol.  4,  p.  88.  Spp.832-8S3.  ■  pp.  11,  IS. 
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denoe  strong  and  dear  beyond  all  doubt  and  oontradiction,  that  he  waa 
capable  of  diaceming  between  good  and  evil ;  and  the  legal  presump- 
tion being  that  he  was  incapable  of  committing  the  crime,  for  want  of 
such  knowledge,  it  devolved  on  the  People  to  make  the  strong  and  clear 
proof  of  capacity,  before  they  could  be  entitled  to  a  conviction.  This 
record  may  be  searched  in  vain  to  find  any  such  proof.  There  was  no 
witness  examined  on  that  question,  nor  did  any  one  refer  to  it.  There 
is  simply  evidence  as  to  his  age.  For  aoght  that  appears,  he  may  have 
been  dull,  weak,  and  wholly  incapable  of  knowing  good  from  eviL  It 
does  not  appear,  from  even  the  circumstances  in  evidence,  that  he  may 
not  have  been  mentally  weak  for  his  age,  or  that  he  may  not  have  even 
i^proached  idiocy. 

The  law  presumes  that  be  lacked  mental  capacity  at  his  age,  and  that 
presumption  has  not  been  overcome  by  the  requisite  proof,  or  in  fact, 
any  proof.    The  court  below  should  therefore  have  granted  anew  trial, 

and  erred  in  refusing  it. 

New  trial  granted. 


INFANCY— CHILD  OP  TWELVE  — MUKDEB— TEXAS  STATUTE. 

WusNio  v.  State. 

[83  Tex.  661.] 
In  the  Supreme  Court  of  TexaSy  1871. 

1.  Xnfluioy^  Child  of  Twelve— Texas  Statate.— Under  the  providona  of  the  Penal 
Code  (Paschal*8  Digest,  Article  16S8)  that  no  person  shall  be  conTlcted  of  any  offense  oom- 
mitted  between  the  years  of  nine  and  thirteen, "  unless  It  shall  appear  by  poof  that  he 
had  discretion  snAclent  to  understand  the  natnre  and  illegality  of  the  act  constltating 
the  offense,"  it  Is  not  snlllcient  for  the  State  to  proye  that  the  defendant,  being  twelve 
years  of  age,  knew  the  difference  between  good  and  evil ;  nor  is  it  enongh  to  proye 
that  the  child  had  the  Intelligence  of  ordinary  boys  of  his  age.  To  warrant  a  conyie- 
tion  the  State  should  haye  proyed  that  the  defendant  knew  that  the  killing  of  a  human 
being  was  a  great  crime  prohibited  by  law  under  severe  penalties. 

i.  It  ia  not  Veoesaary ,  however,  that  such  Proof  should  be  made  by  direct  and  posi- 
tive testimony.  In  most  instances  circumstances  of  education,  habits  of  life,  general 
character,  moral  and  religious  instruction,  and  oftentimes  the  circumstances  connected 
with  the  offense  charged,  may  be  so  proved  as  to  satisfy  the  Jury  whether  the  accused 
had  the  discretion  required  by  the  statute. 

8.  Boy  of  Twelve — Murder. — On  a  trial  of  a  boy  of  twelve  years  of  age,  for  murder.  It 
was  error  to  Instruct  the  jury  that  the  offense  was  manslaughter  '*  if  the  shooting  took 
place  under  such  circumstances,  showing  that  the  defendant,  from  his  youth,  was  inca- 
pable of  cool  reflection ;  that  his  mind  was  agitated,  so  as  to  preclude  the  idea  that  he  waa 
aware  of  the  enormity  of  his  rash  act,  and  of  the  serious  consequence  thereof,"  which 
charge  is  violative  of  the  statute  in  withdrawing  from  the  Jury  any  consideration  of  the 
question  of  infancy  and  responsibility,  except  so  far  as  the  crime  might  be  reduced  from 
murder  to  manslaughter— of  which  latter  crime  the  defendant  was  convicted.  The 
Jury  should  have  been  required,  under  proper  instructions,  to  determine  wliether,  un- 
der the  statute,  the  defendant  was  at  all  responsible  for  his  act. 
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,— It  was  alio  eiTor  to  charge  the  jury,  in  elf ect,  that  if  the  defendant,  a  boy 
twelye  yeara  old  at  the  time  of  the  homleide,  poBsesBed  the  mental  capacity  of  boys 
of  his  age  in  general,  he  had  snfflcient  discretion  to  understand  the  nature  and  iUegality 
of  the  act  of  which  he  was  charged— there  being  no  CTldence  tliat  the  generality  of 
boys  of  his  age  possessed  such  discretion. 

Appeal  from  ComAl,  tried  below  before  the  Hon.  6.  H.  Nookan. 

The  appeUant  was  indicted  in  November,  1869,  and  tried  in  May, 
1870,  for  the  murder  of  Henry  Lohl,  a  youth  about  seventeen  years  of 
age.    The  verdict  was  manslaughter,  with  two  years  in  the  penitentiary. 

It  seems  that  the  deceased,  with  a  younger  brother  and  sister,  were 
laboring  in  a  field  when  the  defendant,  then  about  twelve  years  of  age 
who  had  been  gunning,  came  to  where  they  were,  and  for  an  hour  or 
more  amused  himself  at  play ;  after  which  he  got  over  the  fence,  as  though 
going  away,  but  concealed  himself  in  the  bushes  and  commenced  throw- 
mg  stones  at  those  in  the  field.  The  deceased  called  to  him  to  stop 
throwing  stones,  but  he  continued  to  do  so  until  the  deceased  ad- 
vanced towards  him  for  the  purpose  of  making  him  stop,  when  the 
defendant  also  advanced  and  told  the  deceased  to  stop  or  he  would 
shoot.  The  deceased  continued  to  advance,  and  the  defendant  fired, 
lodging  a  load  of  duck  or  smaller  shot  in  the  face  and  chest  of  the  de* 
ceased,  from  which  he  died  in  the  evening  or  night  of  the  ensuing  day. 
The  defendant  remained  for  about  a  quarter  of  an  hour  along  with  the 
deceased  and  his  younger  brother,  and  seemed  neither  sorry  nor  fright- 
ened, and  made  no  remarks  except  ^'  Grod  d — ^n  it." 

The  evidence  is  given  with  considerable  detail  and  particularity  in  the 
transcript ;  but  as  the  rulings  of  this  court  are  founded  on  the  charge 
of  the  court  below  to  the  jury,  and  not  upon  the  evidence,  it  is  not 
deemed  necessary  to  give  the  facts  in  full. 

On  this  case  being  remanded,  as  directed  in  the  opinion,  the  defend- 
ant was  put  on  trial  in  January,  1871,  for  manslaughter,  and  the  law 
of  the  case  as  here  expounded  was  given  in  charge  to  the  jury,  who 
again  convicted  the  defendant  of  manslaughter,  with  two  years  in  the 
penitentiary  as  his  punishment.  An  appeal  was  again  taken  to  this 
court,  and  the  judgment  was  affirmed.  A  short  opinion  was  delivered 
by  lilr.  Justice  Walkeb,  recognizing  the  second  conviction  as  correct ; 
but  as  the  record  presented  no  legal  question  calling  for  decision  in  the 
opinion,  no  report  will  be  made  of  the  second  appeal. 

John  P,  White^  for  the  appellant.  The  fair  construction  of  the'statute 
is  that  no  person  under  our  law  up  to  the  age  of  thirteen  years  is  legally 
responsible  for  his  acts.  Under  that  age,  prima  facie,  he  lacks  that 
which  constitutes  the  very  essence  of  the  crime,  the  '*  soimd  memory 
and  discretion.'*  If  the  party  is  over  the  age  of  nine,  but  under  thir- 
teen years,  then  the  State  may  show  his  liability  to  punishment  *'by 
proof  that  he  had  discretion  sufficient  to  understand  the  nature  and  il- 
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legality  of  the  act  constituting  the  oftense  "  at  the  time  of  its  commis- 
sion. In  other  words,  the  presumption  under  our  statutes  is  that  all 
minors  of  thirteen  years  are  '^  doli  incapax;  '*  and  the  proof  necessary 
to  render  them  liable  to  punishment  is,  not  that  they  came  up  to  ordinary 
standard  of  intelligence  of  persons  of  their  age ;  nor  that  they  have 
ordinary  capacity  and  judgment ;  not  that  they  have  sufficient  discre- 
tion to  understand  right  from  wrong.  This  proof  would,  perhaps,  have 
been  sufficient  at  conmion  law.  Our  statute  requires  more.  The  party 
must  not  only  possess  all  these  requisites  combined,  to  make  him  guilty, 
but  he  must  in  addition  thereto  have  **  sufficient  discretion  to  under- 
stand the  nature  and  illegality  of  the  act  constituting  the  offense.'' 
He  may  know  that  it  is  wrong  to  shoot  another,  because  he  may  know 
that  by  shooting  he  will  wound,  and  that  to  wound  will  create  bodily 
suffering  or  even  death.  Still,  such  proof  would  fail  to  establish  the 
fact  that  he  knew  that  murder  and  manslaughter  might  result  from 
shooting,  and  that  they  were  two  of  the  highest  and  most  heinous  crimes 
known  to  the  laws,  human  or  divine.  Nor  would  it  establish  the  fact 
that  he  knew  that  the  offenses  of  murder  and  manslaughter  were  so 
grave  and  so  heinous  that  the.  law  had  wisely  provided  that  those  guilty 
of  committing  such  crimes  should  be  punished  with  death  or  confine- 
ment in  the  penitentiary.  To  understand  the  nature  of  the  act  was  for 
Mm  to  know  that  he  was  committing  murder  or  manslaughter.  To 
understand  its  illegality  was  to  know  that  the  severest  condemnations 
of  the  law,  to  wit:  death  or  imprisonment  in  the  penitentiary,  were  de- 
nounced against  the  commission  of  the  crime.  No  such  proof  as  this 
was  made  or  attempted  to  be  made  in  the  case  at  bar. 

But  the  proof  made  in  the  case  does  not  come  up  to  the  standard  of 
the  common-law  rule. 

Sir  William  Blackstone,  treating  upon  the  subject  of  infancy  and 
non-age  in  relation  to  crime,  says:  ^'  But  by  the  law  as  it  now  stands, 
and  has  stood  at  least  since  the  time  of  Edward  HI. ,  the  capacity 
for  doing  ill,  or  contracting  guilt,  is  not  so  much  measured  by  days  and 
years  as  by  the  strength  of  the  delinquent's  understanding  and  judg- 
ment. For  one  lad  of  eleven  years  old  may  have  as  much  cunning  as 
another  of  fourteen;  and  in  these  cases  our  maxim  is  that  malUia 
supplet  cetatem.  Under  seven  years  of  age,  indeed,  an  infant  can  not 
be  guilty  of  felony,  for  there  a  felonious  intention  is  almost  an  impossi- 
bility in  nature ;  but  at  eight  years  old  he  may  be  guilty  of  felony. 
Also,  under  fourteen,  though  an  infant  shall  be  prima  facie  adjudged 
doli  incapax;  yet  if  it  appear  that  he  was  doli  capax^  and  could  dis- 
cern between  good  and  evil,  he  may  be  convicted  and  suffer  death. 
Thus,  a  girl  of  thirteen  years  was  burnt  for  killing  her  mistress ;  and 
one  boy  of  ten  and  another  of  nine  years  old,  who  had  killed  their 
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companions,  have  been  sentenced  to  death,  and  he  of  ten  years  actually 
lumged,  because  the  one  hid  himself,  and  the  other  hid  the  body  he  had 
kOled,  which  hiding  manifested  a  consciousness  of  guilt  and  a  discre- 
tion to  discern  between  good  and  eviL  And  there  was  an  instance  in 
the  last  century  where  a  boy  of  eight  years  old  was  tried  at  Abingdon 
for  firing  two  bams ;  and  it  appearing  that  he  had  malice,  revenge  and 
cunning,  he  was  found  guilty,  condemned  and  hanged  accordingly. 
Thus,  also,  in  very  modem  times  a  boy  of  ten  years  old  was,  on  his  own 
confession,  convicted  of  murdering  his  bed-fellow,  there  appearing  in 
his  whole  behavior  plain  tokens  of  a  mischievous  discretion ;  and  as  the 
sparing  of  this  boy,  merely  on  account  of  his  tender  years,  might  be  of 
dangerous  consequences  to  the  public,  by  propagating  a  notion  that 
children  might  commit  such  atrocious  crimes  with  impunity,  it  was 
unanimously  agreed  by  all  the  judges  that  he  was  a  proper  subject  of 
capital  punishment.  But  in  all  such  cases  the  evidence  of  the  malice 
which  is  to  supply  age  ought  to  be  strong  and  clear  beyond  all  doubt 
and  contradiction."  ^ 

The  evidence  shows  that  the  accused  was  bom  on  the  third  day  of 
August,  1856,  and  that  the  kUling  took  place  on  the  fifth  day  of 
August,  1868.  The  accused  was  then  just  twelve  years  and  two  days 
old  when  the  offense  was  committed.  Mr.  Suchardt,  who  had  been  his 
school  teacher,  and  from  that  relation  must  have  had  as  good  if  not* 
better  opportunities  than  any  one  else  of  knowing  his  mental  capacity 
and  discretion,  says  he  does  not  know  and  can  not  say  whether  or  .not 
the  accused  could  discern  between  right  and  wrong.  The  testimony 
of  the  other  witnesses  upon  this  point  amounts  absolutely  to  nothing. 
Some  of  them  say  that  he  had  as  much  intelligence  as  ordinary  boys  of 
his  age,  and  others  that  a  boy  who  handles  a  gun  must  be  presumed  to 
know  that  it  was  wrong  to  kill.  Presumptions  of  discretion  will  not  do 
in  such  a  case,  even  if  the  presumptions  were  warranted  and  well 
founded.  The  law  requires  proof — requires  that  it  must  be  affirma- 
tively shown  that  he  had  '*  sufficient  discretion,"  etc. 

In  the  cases  cited  and  commented  upon  by  Blackstone,  the  malice 
supplied  the  age,  and  it  is  undeniably  true  that  malice  may  be  proven 
by  or  inferred  from  circumstances.  For  instance,  one  of  the  boys  hid 
himself  and  the  other  the  dead  body.  These  acts  established  a  con- 
sciousness of  guilt  upon  the  part  of  the  perpetrators.  But  is  there  any 
such  evidence  in  the  case  under  consideration?  Far  from  it.  On  the 
contrary,  the  witness  Hermann  Lohl,  the  brother  of  the  deceased,  and 
who  by  the  by  knows  more  of  the  affair  than  any  one  else,  tells  us  that 

1  4  BU.  Com.,   side    pp.  SS  ad4    S4;      also,  Wharton's  Amer.  Orlm.  Law  (Sth  ed.)» 
BrocMB's  Legal  Mazinui.'side  pp.  28S  and      sees.  68,  S9  and  60. 
flS;  Arch.  Orim.  Frac.  (8tb  ed.),  p.  IL    See, 
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the  accused  remained  by  the  wounded  boy  a  quarter  of  an  hour  after 
the  shooting ;  that  he  did  nothing  during  the  time ;  that  he  did  not 
seem  sorry  or  frightened,  and  all  that  he  said  was  "  Grod  d — n  it." 
These  facts  preclude  any  consciousness  of  guilt,  and  they  establish  that 
it  was  impossible  the  accused  could  have  known  the  enormity  of  the 
offense  he  had  committed. 

John  O,  Boyle^  Assistant  Attomey-Greneral,  for  the  State. 

The  following  points  are  submitted  for  the  appellee :  — 

I.  The  privilege  of  non-age  exempting  infants  between  the  years  of 
seven  and  fourteen,  from  the  consequences  of  crime  by  the  ancient 
common  law,  has  been  subjected  to  modem  judicial  examination  and 
materially  modified. 

The  Penal  Code  of  this  State  ^  wisely  limits  the  ages,  at  which  offend- 
ers are  amenable,  to  nine  and  thirteen,  and  provides  that  it  shall  appear 
thejrhave  '*  discretion  sufficient  to  understand  the  nature  and  illegality 
of  the  act  constituting  the  offense." 

The  statute  is  to  be  fairly  construed,  accordingly  to  the  legislative 
intent,  as  expressed  in  the  enactment.  The  courts  refusing  by  any 
verbal  nicety,  forced  construction,  or  equitable  interpretation  to  exon- 
erate parties  within  its  scope.^ 

Our  law-makers  in  devising  this  provision,  certainly  did  not  intend 
to  improve  with  such  rigor  upon  the  common  law  as  to  the  requisite 
age  of  felons  on  the  one  hand,  and  on  the  other  to  shield  them  from 
the  effects  of  their  felonies,  by  requiring  the  State  to  prove  they  were 
conversant  with  the  metaphysical  and  legal  results  of  such  criminalty ; 
but,  on  the  contrary,  to  have  that  discriminating  sense  of  right  and 
wrong-doing,  which,  is  characteristic  of  youth  of  tender  years.  The 
Supreme  Court  of  New  Jersey,  in  a  leading  case  ^  held,  when  a  boy  of 
twelve  was  convicted  of  a  capital  offense  on  his  own  confession,  that  at 
the  age  of  the  defendant  sufficient  capacity  is  generally  possessed  in 
our  state  of  society,  by  children  of  ordinaiy  understanding,  to  be  able, 
in  a  good  degree,  to  distinguish  right  from  wrong,  and  if  it  were  satis- 
factory that  the  prisoner  knew  the  nature  of  the  crime  with  which  he 
was  charged,  and  that  it  was  deserving  of  punishment,  his  infancy 
would  furnish  no  obstacle  in  the  sense  of  incapacity  to  his  conviction. 
The  whole  tenor  of  modern  authorities  sustains  this  proposition. 

The  author  of  the  Commentariel^  on  this  point,  holds  that  '*  under 
fourteen  an  infant  shall  be  prima  facie  adjudged  to  be  doli  incapaxy 
yet  if  it  appear  to  the  court  and  jury  that  he  was  doli  incapaz^  and 
could  discern  between  good  and  evil,  he  may  be  convicted  and  suffer 
death."  * 

1  Art.l638»Pa8.  Dig.  >5HalBt.ie8. 

s  Sedg.  on  Stat,  and  Const.  Law,  328.  «  i  Bla.  Oom.  86. 
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Bat  in  this  case  the  maxim  malitia  auppletoBtcUem^  malice  (which  is 
here  used  in  its  l^al  sense,  and  means  the  doing  of  a  wrongful  act  in- 
tentionallyi  without  just  cause  or  excuse)  supplies  the  want  of  mature 
years.  ^ 

n.  It  is  not  necessary  that  the  State  should  adduce  full  and  plenary 
evidence,  but  only  sufficient  to  repel  the  presumption  that  the  def  end- 
tnt  was  doli  ineapax^  and  thereupon  he  was  subject  to  punishment.^ 
And  as  his  age  the  more  nearly  approximates  to  that  limited  by  law, 
the  inference  in  his  f aror  on  the  score  of  infancy  lessens,  and  the  cir- 
cumstances indicating  that  he  was  doing  a  wrong,  while  in  the  act,  be- 
comes stronger  evidence  of  his  capacity.^  The  exclamation  *'God 
damn  it,'*  which  escaped  the  defendant  at  the  time  of  the  killing,  and 
on  which  counsel  relies  as  proof  of  want  of  capacity,  so  far  from  being 
a  token  of  innocent  ignorance  is  rather  proof  of  that  '^  mischievous  dis- 
cretion "  spoken  of  by  Lord  Chief  Justice  Hale,  and  shows  that  the 
object  of  this  imprecation  was  not  the  unfortunate  being  who  had  just 
been  bereft  of  life  by  his  hand,  but  the  act  which  he  had  conunitted, 
connected  with  the  trouble  he  had  brought  on  himself  by  his  willful 
disregard  of  the  law,  and  his  regret  that  he  had  done  an  act  fraught 
with  such  fearful  consequences. 

m.  It  appears  from  the  school  teacher's  testimony,  that  the  defend- 
ant was  an  idle,  bad  boy  when  under  his  supervision,  but  ^'  knew  it  was 
wrong  to  steal,  or  shoot  at  a  man.'' 

'^  Whenever  a  person  under  the  age  of  fourteen  is  charged  with  com- 
mitting a  felony,  the  proper  course  is  to  leave  the  case  to  the  jury, 
whether  at  the  time  of  perpetrating  the  offense  such  person  has  guilty 
knowledge  that  he  was  doing  wrong."  ^ 

The  doctrine  is  most  pernicious  in  its  tendency,  and  dangerous  alike 
to  law  and  good  government,  that  Texan  youths,  as  in  the  case  at  bar, 
skilled  in  the  use  of  deadly  implements  of  physical  warfare,  are  to 
have  impunity  for  heinous  crimes  on  the  ground  of  infancy  or  irrespon- 
nbility. 

Ogdsn,  J.  The  appellant  in  this  case  was  indicted  for  murder, 
and  at  the  spring  term,  1870,  of  the  District  Court  was  tried  and  con- 
victed of  manslaughter.  On  the  trial  below  the  defendant  filed  a  plea 
of  infancy,  setting  up  the  fact  that  at  the  time  of  the  alleged  commis- 
si! of  the  offense  charged  he  was  under  the  age  of  thirteen  years, 
and  therefore  not  responsible  to  the  law  for  his  acts. 

It  has  long  been  the  intent  and  policy  of  the  law  to  protect  the  rights 
of  Infants  in  their  person  and  property,  during  their  mental  and  physical 
wetfaiess;  and  it  has  been  universally  held  that  infants  should  not  be 

>  Braom'B  Leg.  Max.,  B60. 811.  >  5  City  Hall  Bac  178. 

*  8tau  V.  Gol]i«  9  Hninpli.  175.  *  1  Bass.  Or.  p.  8. 
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held  responsible  to  the  law  for  any  act,  until  they  have  attained  that 
degree  of  intelllgenoe  and  discretion  which  wonld  enable  them  to  judge 
correctly  of  their  own  rights  and  interests,  and  their  various  obligations 
to  society.  Their  criminal  responsibility  attaches  much  earlier  in  life 
than  their  civiL  The  age  at  which  an  infant  shall  be  held  responsible 
for  a  violation  of  the  criminal  law  is  fixed  in  England  and  America 
between  seven  and  fourteen  years.  Our  statute  provides  that  *'no 
person  shall,  in  any  case,  be  convicted  of  any  offense  committed  before 
he  was  of  the  age  of  nine  years,  nor  of  any  offense  committed  between 
the  years  of  nine  and  thirteen,  unless  it  shall  appear  by  proof  that  he 
had  discretion  sufficient  to  understand  the  nature  and  illegality  of  the 
act  constituting  the  offense."^ 

It  is  believed  that  under  this  act  it  is  not  sufficient  to  prove  simply 
that  the  defendant,  being  but  twelve  years  of  age,  knew  the  difCerence 
between  good  and  evil,  nor  is  it  sufficient  to  prove  that  the  child  had 
the  inteUigence  of  ordinary  boys  of  his  age ;  for  the  statute  evidently 
requires  something  else,  namely,  that  he  should  ''understand  the 
nature  and  illegality  of  the  act ; "  or,  in  other  words,  that  he  knew  the 
lolling  of  a  fellow  being  was  a  great  crime,  prohibited  by  law  under 
severe  penalties ;  and  this  must  be  proven  by  the  State  in  order  to  war- 
rant a   conviction.     Direct  and  positive  testimony  could  seldom  be 
found  to  prove  such  a  fact,  nor  is  it  deemed  at  aU  necessary ;  but  cir- 
cumstances of  education,  habits  of  life,  general  character,  moral  and 
religious  instructions,  and  often  circumstances  immediately  connected 
with  the  offense  charged,  may  in  most  instances  be  proven,  so  as  to 
convince  an  intelligent  juiy  whether  or  not  the  defendant  had  the  dis- 
cretion required  by  the  statute.    The  testimony  on  this  pc  int,  as  dis- 
closed in  the  transcript,  is  extremely  imsatisfactory  and  indefinite. 
We  think,  however,  that  this  court  should  not  disturb  the  verdict  of  a 
jury  on  the  ground  that  it  was  not  supported  by  the  evidence,  unless 
the  record  showed  that  the  jury  had  disregarded  legitimate  evidence  on 
material  matters  at  issue. 

We  are,  however,  of  the  opinion  that  the  judgment  in  this  case 
should  be  reversed,  because  of  errors  in  the  charge  of  the  court  to  the 
jury. 

The  seventh  charge  of  the  court  reads  as  follows:  ''  If  the  shoot* 
ingtook  place  under  such  circumstances,  showing  that  the  defendant 
from  his  youth  was  incapable  of  cool  reflection,  that  his  mind  was  agi- 
tated, so  as  to  preclude  the  idea  that  he  was  aware  of  the  enormity  of 
his  rash  act,  and  the  serious  consequences  thereof,  then  his  crime  is 
manslaughter. ' '    This  charge  withdrew  from  the  jury  any  consideration 

1  Pasch.  Dig.,  Art.  16S8. 
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of  the  question  of  iDfancy  and  responsibility,  excepting  so  far  as  it 
would  tend  to  redace  murder  to  manslaughter,  and  therefore  it  is  vio- 
latave  of  the  statute  just  quoted. 

It  is  true  that  the  court,  at  the  request  of  defendant's  counsel,  gave 
the  statute  in  chaige  to  the  jury,  but  this  being  in  conflict  with  the 
former  cha^e,  it  is  not  possible  to  tell  under  what  charge  the  verdict 
was  found,  unless  we  conclude  that  the  peculiar  language  of  the  seventh 
charge  given  by  the  court  precluded  any  further  inquiry. 

We  are  further  of  the  opinion  that  there  was  error  in  that  portion  of 
the  charge  which  placed  the  responsibility  of  the  defendant  on  the  single 
fact,  that  his  capacity  was  as  good  as  that  of  boys  generally  of  his 
age,  without  any  proof  whatever  that  the  defendant,  or  boys  generally 
of  his  age,  had  sufficient  discretion  to  understand  the  nature  and 
iDegalily  of  the  act  of  which  he  was  charged. 

For  these  reasons  the  judgment  in  this  case  is  reversed  and  remanded 
for  a  new  trial,  in  conformity  with  this  opinion. 

Reversed  and  remanded. 


IHPAirr  OP  ELEVEN  YEiLES  — MUKDEB—  CONFESSION  OF  INFANT. 

State  v.  Aabon. 

[1  South.  (N.  J.)  281 ;  7  Am.  Dec.  692.] 
In  the  Supreme  Court  of  New  Jersey,  September  1818 

1.  An  Xaflmt  Between  the  A^es  of  Seven  and  Fourteen  is  presumed  incapable  of 
oommittiDK  crime,  and  the  evidence  to  rebnt  the  presumption  must  be  strong  and  Irre- 
■istlble,  that  he  had  sufficient  discernment  to  distinguish  good  from  evil,  and  to  com- 
prehend the  nature  and  consequenees  of  his  acts. 

S.  On  Oomfaerione  Aione»  an  infant  under  twelve  can  not  be  convicted  of  murder. 

Indictment  for  mnrder  against  a  black  boy,  eleven  years  of  age. 
Verdict  of  gnilty  and  motion  for  new  trial  upon  points  reversed  by 

S0UTHABD|  J. 

Ejbkfatrick»  C.  J. 

(Omitting  other  questions.) 

With  respect  to  the  liability  of  infants  to  punishment  and  to  the  giv- 
ing their  confessions  in  evidence  against  them  much  might  be  said  and 
ought  to  be  said  with  great  caution.  I  shall  restrain  myself  to  a  very 
few  observations.  It  is  perfectly  settled  that  an  infant  within  the  age 
of  seven  years  can  not  be  punished  for  any  capital  offense,  whatever 
circumstances  of  mischievous  intention  may  be  proved  against  him,  for, 
by  the  presumption  of  the  law,  he  can  not  have  discretion  to  discern 
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between  good  knd  evil  and  against  this  presumption  no  avennent  can 
be  admitted.  It  is  perfectly  settled  also  that  between  the  age  of  seven 
and  the  age  of  fourteen  years,  the  infant  shall  be  presumed  to  be  inca- 
pable of  committing  crime  npon  the  same  principle,  the  presumption 
being  very  strong  at  seven  and  decreasing  with  the  progress  of  his 
years.  But,  then,  this  presumption  in  this  case  may  be  encountered  by 
proof  and  if  it  shall  appear  by  strong  and  irresistible  evidence  that  he 
had  sufficient  discernment  to  distinguish  good  from  evil,  to  comprehend 
the  nature  and  consequences  of  his  acts,  he  may  be  convicted  and  have 
judgment  of  death.  But,  then,  in  cases  of  this  kind.  Sir  Matthew  Hale 
tells  us,  the  evidence  ought  to  be  strong  and  pregnant  to  make  it  ap- 
pear he  understood  what  he  did  and  especially  if  the  accused  be  under 
the  age  of  twelve  years. 

With  respect  to  confessions  in  general,  and  especially  with  respect  to 
the  confessions  of  infants,  it  is  necessary  to  be  exceedingly  guarded. 
Sir  W.  Blackstone  tells  us  that  hasty  and  unguarded  confessions  made 
to  persons  having  no  authority,  such  as  wicket-hole  witnesses,  even  in 
cases  of  felony  at  the  common  law,  are  the  weakest  and  most  suspic- 
ious of  all  testimony,  ever  liable  to  be  obtained  by  artifice,  false  hopes, 
promises  of  favor,  or  menaces,  seldom  remembered  accurately  or  re- 
ported with  due  precision,  and  incapable  in  their  nature  of  being  dis- 
proved by  negative  evidence.  In  Leach's  edition  of  Hawkins,  we  find 
it  said  that  the  human  mind  under  the  pressure  of  calamity  is  easily 
seduced  and  is  liable  in  the  alarm  of  danger,  to  acknowledge  indiscrimin* 
ately  a  falsehood  or  a  truth,  as  different  agitations  may  prevaiL  A 
confession,  therefore,  whether  made  upon  an  official  examination  or  in 
discourse  with  private  persons,  which  is  obtained  from  a  defendant 
either  by  the  flattery  of  hope  or  by  the  impression  of  fear,  however 
slightly  the  emotion  may  be  implanted,  is  not  admissible  evidence ;  for 
the  law  will  not  suffer  a  prisoner  to  be  made  the  deluded  instrument  of 
his  own  conviction.  But  if  any  facts  arise  in  consequence  even  of  such 
confession  they  may  be  given  in  evidence,  because  they  must  ever  be 
immutably  the  same,  whether  the  confession  which  disclosed  them  be 
true  or  f  dse,  and  justice  can  not  suffer  by  the  admission.  The  truth 
of  these  contingent  facts,  however,  must  be  proved  independently  of, 
and  not  coupled  with  or  explained  by,  the  conversation  or  confession 
from  which  tiiey  are  derived. 

If  this  be  so  with  respect  to  confessions  in  general  how  much  more 
strongly  does  it  apply  to  the  confessions  of  infants,  especially  under 
the  age  of  twelve  years.  Sir  M.  Hale  speaking  of  the  trial  of  infants 
of  such  tender  years,  says  the  evidence  ought  to  be  strong  and  pr^- 
nant ;  that  is  as  I  understand  it,  disclosing  or  bringing  forth  facts  or 
drcmnstances,  which,  independently  of  the  confession  itself,  are  suffi- 


8TATB  V.  AABON.  135 

eient  to  establiBh  the  guilt ;  for  he  afterward  expressly  says  that  the 
infant  is  not  to  be  convicted  upon  his  own  conf essions,  but  the  jury 
must  inquire  of  the  circumstances  disclosed  by  it  and  upon  them  alone 
a  conviction  can  be  had.  The  law,  then,  I  think,  seems  to  be  pretty 
well  settled  that  upon  the  naked  confession  of  such  an  infant  he  can  not 
be  convicted  of  a  capital  oilense. 

In  the  case  before  ns,  from  the  statement  of  Mr.  Justice  Southard, 
it  appears  that  this  boy,  when  first  interrogated  by  the  inquest,  de- 
nied the  fact;  that  he  was  then  taken  apart  by  one  or  more  of  the 
jurors  and  told  that  he  had  better  confess  the  whole  truth,  and  that  he 
did  then  confess  that  be  had  thrown  the  child  into  the  well  in  which  the 
body  had  been  found  and  from  which  he  had  seen  it  taken ;  that  upon 
this  confession  he  was  committed  to  prison,  and  while  in  prison  declared 
the  same  thing  in  the  hearing  of  the  gaoler  and  of  sundry  other  per- 
sons for  some  time,  but  that  afterwards,  till  the  time  of  the  trial,  he 
uniformly  denied  it.  It  was  difficult  to  say  how  far  this  boy's  mind 
might  have  been  impressed  with  hope  or  fear  by  the  language  of  the 
jurors  who  first  interrogated  him ;  it  is  certain,  however,  that  the  con- 
fession was  not  altogether  spontaneous,  for  at  first  he  stoutly  denied 
the  fact,  but  having  once  confessed  it  is  not  strange  but  rather  accord- 
ing to  the  ordinary  course  of  things,  that  he  should,  while  in  prison 
and  under  the  same  impressions,  repeat  the  same  story.  If  the  confes- 
sion, however,  rested  upon  the  ground  of  hope  and  fear  alone,  doubt- 
ful as  it  might  be,  I  should  have  been  inclined  to  yield  to  its  competency 
and  to  leave  it  to  the  discretion  and  judgment  of  the  jury.  But,  then, 
as  I  understand  this  confession,  it  is  a  simple,  naked  confession,  dis- 
closing no  fact,  pregnant  with  no  circimistances  to  give  it  authority  or 
in  any  way  to  corroborate  it.  It  did  not  even  lead  to  the  discovery  of 
the  body  of  the  deceased,  for  it  was  found  before ;  it  opens  up  no  proof 
of  malice,  or  hatred,  or  iU-will  against  the  child,  but  rather  the  con- 
trary ;  it  is  the  mere  naked  confession  of  an  infant  imder  the  age  of 
eleven  years,  obtained  by  some  degree  of  pressure,  at  least,  after  a  firm 
denial,  and  as  such  I  speak  with  great  deference  to  the  learning  of  the 
court  which  tried  the  cause,  I  should  incline  to  think  it  ought  not  to 
liave  been  admitted  as  evidence,  and  if  admitted,  that  it  ought  not  to 
have  been  the  ground  of  convictionl 

The  prisoner  ought  not  to  have  the  judgment  of  death  upon  his  con- 
viction, but  a  new  trial. 

B068KLL,  J.,  concurred. 

At  the  subsequent  Oyer  and  Terminer  no  argument  upon  the  rule 
was  had,  but  the  following  opinion  was  delivered. 
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Southard,  J. 

(Omittmg  other  points.) 

4.  Were  the  confessions  of  the  prisoner  legally  admitted?  This  is 
an  important  question  not  merely  to  the  prisoner  alone  but  to  the  cor- 
rect administration  of  the  law.  The  court  felt  and  endeavored  prop- 
erly to  estimate  it  as  such  and  are  not  now  dissatisfied  with  the  opinioa 
expressed.  It  yields  a  ready  assent  to  the  doctrines  of  the  law  con- 
tained in  the  learned  opinions  by  the  justices  of  the  Supreme  Courts 
although  there  is,  in  some  slight  degree,  a  difference  in  the  view 
which  they  take  of  the  facts.  It  is  important  here  to  remark  that 
we  do  not  understand  that  there  was  at  the  trial  proof  of  promises 
or  threats  to  induce  the  confession ;  but  a  decided  denial  of  both. 
Although  the  prisoner  was  closely  pressed  as  a  witness  and  there 
was  an  anxious  desire  to  discover  all  the  facts,  and  to  learn  whether 
he  had  not  been  guilty  of  committing  the  act,  which  he  declared 
that  he  had  seen;  yet  it  was  the  anxiety  only  of  a  moral  and  re- 
ligious community,  seeking  to  discover  the  perpetrator,  that  it  might 
be  purged  from  the  guilt  of  shedding  blood ;  and  he  was  repeatedly 
warned  not  to  vary  from  the  truth,  and  that  it  would  be  his  safety. 
This,  then,  as  a  legal  question  merely  is  freed  from  difficulty  arising  froaa 
that  source.  Were  the  prisoner  an  adult,  his  confessions  under  the  cir- 
cumstances would  be  competent.  Will  the  fact  that  he  was  under  the 
age  of  twelve  years  render  them  incompetent? 

The  distinctions  which  have  been  taken  in  the  books  as  to  the  age 
when  crime  may  be  committed  and  the  criminal  punished,  are  in  no  in- 
considerable degree  arbitrary.  The  great  subject  of  inquiry  in  all 
cases  ought  to  be  the  legal  capacity  of  the  prisoner ;  and  this  is  found 
in  some  much  earlier  than  in  others.  The  real  value  of  the  distinctions 
is  to  fix  the  party  upon  whom  the  proof  of  this  capacity  lies.  There  is 
indeed  an  age  so  tender  that  the  nature  and  consequences  of  acts  can 
not  be  comprehended,  and  every  uncorrupted  feeling  of  the  heart  as 
well  as  every  moral  and  legal  principle  forbids  punishment.  But  after 
we  pass  this  age  and  progress  towards  maturity  there  have  been  periods 
settled  which  ascertain  the  presumption  of  law  as  to  the  existence  of 
this  capacity.  If  under  fourteen,  especially  under  twelve  years,  the 
law  presumes  that  it  does  not  exist  and  if  the  State  seek  to  punish,  it 
must  conclusively  establish  it.  If  above  the  age  of  fourteen,  the  law 
presumes  its  existence,  and  if  the  accused  would  seek  to  avoid  punish- 
ment, he  must  overcome  that  presumption  by  sufficient  evidence.  But 
wherever  the  capacity  is  established,  either  by  this  presumption  of  law 
or  by  the  testimony  of  witnesses,  punishment  always  follows  the  infrac- 
tion of  the  law.  If  the  intelligence  to  apprehend  the  consequences  of 
acts,  to  reason  upon  duty,  to  distinguish  between  right  and  wrong,  if 
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the  oonscioasness  of  gailt  and  innocence  be  clearly  manifested,  then 
this  capacity  is  shown*  In  the  language  of  the  books,  the  accused  is 
eo^pax  doliy  and  as  a  rational  and  moral  agent,  must  abide  the  results  of 
his  own  conduct. 

This  capacity  to  commit  a  crime,  it  appears  to  the  court,  necessarily 
supposes  the  capacity  to  confess  it.  He  who  is  a  rational  and  moral 
agent  and  can  merit  the  infliction  of  legal  sanctions  must  be  able  to  de- 
tail bis  motives  and  acts  and  must  be  judged  by  them.  If,  therefore, 
the  defendant  was  of  an  age  to  be  punished,  he  was  of  an  age  to  con- 
fess his  guilt.  It  does  not  seem  necessary  here  to  investigate  the  cases 
in  the  books,  where  persons  of  very  tender  years  have  been  punished. 
It  is  sufficient  to  remark,  that  Juries  under  the  direction  of  judges,  whose 
distinguishing  attribute  was  the  love  of  mercy,  have  convicted  those 
much  younger  than  the  prisoner  before  us  and  they  have  made  the  last 
Boienm  atonement  to  violated  law.  But  they  were  cases  where  the  jury 
were  satisfied  that  the  legal  capacity  existed.  And  so  ought  the  jury 
and  the  court  here  be  satisfied,  and  satisfied  beyond  the  possibility  of 
question.  If  the  slightest  cloud  of  doubt  rested  upon  the  mind  on  this 
subject,  it  should  insure  acquittal ;  it  ought  to  prove  the  pillar  which 
should  conduct  the  prisoner  through  all  his  dangers  to  the  place  of  se- 
cority  and  safety. 

The  confessions  of  any  one,  especially  of  one  so  very  young,  and  in 
an  offense  so  highly  penal,  ought  to  be  received  with  the  strictest  cau- 
tion and  investigated  with  a  desire  to  obviate  their  force.  And  although 
not  induced  by  the  impression  of  threats,  or  the  delusions  of  hope 
falsely  encouraged,  yet  if  from  any  circumstances  the  jury  believe  that 
they  were  incorrectly  made,  they  should  be  disregarded ;  but  l>eing 
legaUy  admissible  it  is  for  the  jury  to  ascertain  their  weight  and  de- 
duce  the  necessary  conclusions,  and  it  is  for  the  court  clearly  to  explain 
the  legal  import  of  the  evidence.  This  court  feels  no  consciousness  of 
neglect  on  this  point.  As  far  as  it  had  ability  to  perform  the  task  it 
left  no  matter  of  evidence  and  no  inference  of  law  unexplained.  It  was 
pressed  upon  the  jury  and  we  have  no  doubt  that  they  remembered, 
''that  a  mere  naked  confession  ought  seldom  to  take  away  life ;"  in  the 
case  of  so  young  an  infant  never.  It  ought  to  be  accompanied  by  evi- 
dence of  facts  which  could  not  fail  to  evince  its  truth.  And  this  is 
believed  to  be  the  doctrine  contained  in  Hale,^  which  was  so  strongly 
pressed  by  the  prisoner's  counsel. 

In  reviewing  the  propriety  of  admitting  the  confessions  in  this  case  it 
will  be  recollected  that  evidence  had  been  submitted  to  the  jury  which 
intended  to  prove  both  his  capacity  and  the  fact  charged  against 

1  p.  27. 
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him.  I  allade  to  the  evidence  of  hii  playing  with  the  deceased,  his 
working  in  the  field  where  the  crime  was  committed,  his  manner  when 
told  that  the  child  was  lost,  and  also  when  he  was  found,  his  subsequent 
conduct  in  the  evening  and  morning,  and  the  estimate  of  many  of  the 
witnesses  of  his  capacity.  This  evidence  laid  such  a  foundation  for 
his  confessions  that  the  court  did  not  feel  authorized  to  withhold  them 
for  the  jury.  Whether  under  the  instructions  of  the  court,  they  gave 
them  their  pr#per  weight,  is  not  here  in  disptte. 

NeiD  trial  granted. 


CHILD  BETWEEN  SEVEN  AND  FOURTEEN —PRESUMPTION  OP  INCA- 
PACITY TO-  COMMIT  CRIME. 

R.  V.  Owen. 

[4  C.  &  P.  286.] 

Before  Mr.  «7t£8^ideLiTTLEDALE. 

L  Ohlld  Between  Seven  and  Poorteen^ Question  of  Fact.  —If  a  child  more  than 
seven  and  under  fonrteen  years  of  age  is  indioted  for  felony  it  will  be  left  to  the  Jury  to 
say  whether  the  prisoner  has  a  gnilty  knowledge  that  he  or  she  was  doing  wrong. 

i.  The  Preeamption  of  Iaw  is  that  a  child  of  that  age  has  not  such  gnilty  knowledge 
unless  the  contrary  is  proyed  by  the  evidence. 

Indictment  for  stealing  ooals.  The  prisoner  was  ten  years  of  age 
and  it  was  proved  that  on  the  28th  of  January  she  was  standing  by  a 
large  heap  of  coal  belonging  to  Messrs.  Harford  &  Brothers,  and  that 
she  put  a  basket  upon  her  head.  This  basket  was  found  to  contain  a 
few  knows  of  coal,  which  in  answer  to  a  question  put  to  her  by  the  wit* 
ness  for  the  prosecution,  she  said  she  had  taken  from  the  heap. 

LmLEDALB,  J.,  was  about  to  call  upon  the  prisoner  for  her  defence, 
when  — 

CarringUm^  amicus  curite^  suggested  that  she  was  entitled  to  an  ac- 
quittal. He  submitted  that  a  child  under  seven  years  of  age  could  not 
legally  be  convicted  of  felony,  and  that  in  cases  where  the  accused  was 
between  the  ages  of  seven  and  fourteen,  it  was  incumbent  on  the  pros- 
ecutor to  prove,  not  only  that  the  offense  was  committed,  but  also  that 
the  offender  had,  at  the  time,  a  guilty  knowledge  that  he  or  she  was 
doing  wrong. 

LiTTLEDAUB,  J.  I  cau  uot  hold  that  a  child  of  ten  years  of  age  is  in- 
capable of  committing  a  felony.  Many  have  been  convicted  under 
that  age. 
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Oanington.  No  doubt  that  is  so.  A  boy  named  York  who  was  only 
ten  years  old  was  convicted  of  a  murder,  but  in  that  case  there  was  the 
stiongest  evidence  of  guilty  knowledge. 

Lfctledaub,  J.    I  think  I  must  leave  it  to  the  jury. 

Ltrledalb,  J.  (in  summing  up),  said:  ''  In  this  case  there  are  two 
qinestions,  fbrH^  did  the  prisoner  take  these  coals ;  and  secondly j  if  she 
did  had  she  at  the  time  n  guilty  knowledge  that  she  was  doing  wrong. 
The  prisoner,  as  we  have  heard,  is  only  ten  years  of  age ;  and  unless 
jou  are  satisfied  by  the  evidence  that  in  committing  tliis  offense  she 
imew  that  she  was  doing  wrong,  you  ought  to  acquit  her.  Whenever 
a  person  committing  a  felony  is  under  fourteen  years  of  age,  the  pre- 
Bomption  of  law  is  that  he  or  she  has  not  sufficient  capacity  to  know 
it  is  wrong ;  and  such  person  ought  not  to  be  convicted,  unless  there  be 
evidence  to  satisfy  the  jui^  that  the  party,  at  the  time  of  the  offence, 
bad  a  guilty  knowledge  that  he  or  she  was  doing  wrong.'' 

Verdict  not  guilty,  and  the  foreman  of  the  jury  added,  ''  We  do  not 
think  that  the  prisoner  had  any  guilty  knowledge." 


REdFONSIBILITY  OF  INFANTS  FOB  CBIME^  FALSE  SWEABINO. 

WiiiLBT  v.  Commonwealth. 

[18  Bush,  280.] 

In  the  Court  of  Appeals  of  Kentucky ^  January  Term,  1877, 

L  An'Infltfit  Under  Beven  Team  of  Ave  is  condiuively  presumed  to  be  Incapable  of 
eommittLog  a  crime. 

!•  Between  the  A«e  of  Seren  and  Fourteen  the  State  may  rebut  this  presumption  by 
•howlnir  a  guilty  knowledge  on  the  part  of  the  accused. 

S^  Vialee  8we€uinff->InDuit.~W.,  a  boy  twelve  yean  of  age,  was  indicted  for  false 
swearing.  The  Judge  gave  no  Instruction  t^  the  jury  as  to  the  effect  of  his  age  on  the 
crime,  and  he  was  oonyicted.   Httd,  error. 

i.  A  Senee  of  lEoral  guilt  on  the  part  of  the  infant  does  not  authorize  a  conviction,  unless 
he  understands  his  legal  responsibility. 

Jadge  Pbtob  delivered  the  opinion  of  the  court. 

Jesse  Willet,  a  boy  about  twelve  years  of  age,  was  indicted  in  the 
Pendleton  Circuit  Court  upon  a  charge  of  false  swearing,  and  sentenced 
to  confinement  in  the  State  prison  for  fifteen  months. 

There  being  testimony  conducing  to  show  that  the  accused  had  made 
conflicting  statements,  with  reference  to  the  same  matter,  when  exam- 
ined as  a  witness  before  the  grand  and  petit  juries  of  Pendleton  County, 
his  counsel  asked  the  court  to  say  to  the  Jury :  ' '  That  the  law  presumed 
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the  prisoner  incapable  of  the  crime  of  false  swearing  if,  at  the  time,  he 
was  under  fourteen  years  of  age.'*  This  instraction  was  refused,  and 
no  instraction  given  presenting  this  view  of  the  case  to  the  jury. 

The  doctrine  recognized  in  the  elementary  books  upon  the  question 
involyed  is,  ^^  that  infants  are  jpTirtM  facie  unacquainted  with  guilt,  and 
can  not  be  convicted,  unless  at  the  time  the  offense  was  committed  they 
had  a  guilfy  knowledge  that  they  were  doing  wrong." 

This  is  not  even  a  disputable  presumption  when  applied  to  an  infant 
under  seven  years  of  age ;  but  between  seven  years  and  fourteen  the 
Conmionwealth  may  rebut  the  presumption  by  showing  a  guilty  knowl- 
edge on  the  part  of  the  accused. 

Russell  says  that  this  presumption  will  diminish  with  the  advance  of 
the  offender's  years,  and  will  depend  upon  the  particular  facts  and  cir- 
cumstances of  his  case.^ 

This  same  author  suggests  that  '^  the  proper  course  is  to  leave  the 
case  to  the  jury  to  say  whether,  at  the  time  of  the  commission  of  the 
offense,  such  person  had  guilty  knowledge  that  he  was  doing  wrong." 

The  test  given  by  Lord  Hale  is,  ''whether  the  accused  at  the  time 
was  capable  of  discerning  between  good  and  evil." 

Taylor,  in  his  work  on  Evidence,  questions  the  philosophy  of  the  rule 
laid  down  by  Hale,  for  the  reason  that  it  is  too  indefinite,  and  may  be 
applied  "  either  to  legal  responsibility  or  to  moral  guiU.**  * 

Few  infants  between  the  ages  of  seven  and  fourteen  years,  with  ordi- 
nary  intellects,  are  so  ignorant  as  not  to  know  that  to  lie  or  steal  is 
wrong ;  and,  therefore,  in  applying  the  rule  laid  down  by  Lord  Hale  or 
Bussell,  the  infant  derives  no  benefit  from  the  legal  presumption,  and, 
instead  of  being  favored  by  the  law,  is  dealt  with  in  the  same  manner  as 
those  more  advanced  in  life. 

A  sense  of  moral  guUt  only  on  the  part  of  the  infant,  in  the  absence 
of  a  knowledge  of  his  legal  responsibility  for  his  wrongful  act,  will  not 
authorize  a  conviction. 

When  the  prosecution  satisfies  |;he  jury  that  the  infant,  at  the  time  he 
committed  the  offense,  knew  it  was  wrong,  and  was  aware  of  his  legal 
responsibility  for  the  commission  of  the  crime,  the  legal  presumption  of 
innocence  on  account  of  his  tender  years  no  longer  exists ;  but,  in  the 
absence  of  such  proof,  the  legal  presumption  must  produce  an  acquittal 
The  court  below  having  erred  in  refusing  to  instruct  the  jury  on  tliis 
branch  of  the  case,  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  award  a  new  trial,  and  for  further  proceedings  consistent 
with  this  opinion.    . 

1 1  Bnuell,  p.  2.  SI  Taylor  on  Byidenoei  p.  190. 
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CHILD  OF  TEN  YEABS— INSTBUMENT  FOB  COINING— MABBIED 

WOMAN. 

B.   V.  BoOBEB. 
r*  Cox,  C.  C.  278.] 

B^ore  Mr.  Justice  Talfoubd  (London)^  Febrwary^  1860. 


1.  rmaoMloii  of  Ctoliiinff  Instmmente^Ohlld.  —  Coining  Implements  were  found  in 
a  hovBe  occnpied  by  a  man,  his  wile,  and  a  child  ten  years  old.  They  were  all  Indicted 
for  the  felonious  possession  of  coining  instmments.  The  judge  directed  the  jury  to 
acquit  the  child. 

%  BmmB  ^IdAbillty  ofWlfe.  —  If  coining  instruments  are  found  in  a  house  occupied  at 
the  time  by  a  man  and  his  wife,  the  presumption  Is  that  they  are  in  the  possession  of 
yie  husband  alone,  unless  there  are  circumstances  to  show  that  the  wife  was  acting 
•epanUely  and  without  her  husband's  sanction ;  they  can  not  both  be  convicted. 

3L  Tha  Flaot  of  a  Wlib  Atteiiix»tlnff  to  Break  up  coining  Instruments  at  the  time  of  her 
husband's  apprehension  with  the  object  of  screening  him  is  no  eyldence  of  a  guilty 


The  prisoners,  James  Boober,  Mary  and  James  Boober,  Jr.,  were  in- 
dicted for  feloniously  haying  in  their  possession  a  mould  on  which  was 
impressed  the  obyerse  side  of  a  shilling.  It  appeared  in  evidence  that 
the  two  first  named  prisoners  resided  together  as  man  and  wife,  and  the 
third  prisoner  was  their  son,  a  boy  of  ten  years  old.  He  was  appre- 
hended whilst  in  the  act  of  passing  a  counterfeit  half  crown,  and  on  the 
officer  going  to  the  house  where  he  said  he  resided,  the  elder  male  pris- 
oner was  found  in  an  upper  room.  In  the  lower  room  were  found  various 
ooining  implements,  and  amongst  them  the  mould  in  question,  and 
whilst  the  officers  were  searching  the  house  the  female  prisoner  came  in 
and  was  observed  soon  afterwards  to  break  something  on  the  floor 
which  turned  out  to  be  a  mould  used  in  casting  counterfeit  shillings. 
Counterfeit  money  was  found  upon  her,  but  none  upon  the  man. 

Payney  who  appeared  for  the  woman  and  the  younger  prisoner,  urged 
hi  behalf  of  the  latter  that,  under  the  circumstances,  the  charge  could 
not  be  sustained  against  him. 

Talfoubd,  J.  I  do  not  think  that  a  boy  of  this  age  can  be  convicted 
upon  such  evidence  as  tUs.  He  is  acting  under  the  control  of  his 
parents,  they  are  living  in  the  house  where  the  coining  implements  are 
found,  and  it  would  be  going  too  far  to  say  that  one  so  young  was  a  Joint 
possessor  with  them  of  the  property.  A  verdict  of  acquittal  of  the  boy 
was  then  taken,  and  he  was  put  into  the  witness  box  by  the  elder  pris- 
oner to  prove  that  the  latter  had  been  absent  from  home  for  several 
weeks  {irior  to  Friday,  the  11th  January,  on  which  night  he  returned. 

Payne  submitted  on.  behalf  of  the  female  prisoner,  that  if  the  male 
prisoner  was  found  guilty  on  this  charge,  she  must  be  acquitted. 
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The  charge  was  the  having  poeseasion  of  coining  implements^  but  the 
possession  of  the  wife  was  the  possession  of  the  hnsband.  If  he 
possessed  liiem,  she  must  possess  them,  too,  while  she  lived  with  him, 
bat  not  in  the  sense  which  would  make  her  amenable  to  his  indictment 
It  was  not  like  a  charge  which  involved  the  proof  of  some  act  on  the 
part  of  the  wife.  The  breaking  of  the  monld  conld  not  affect  the  posi- 
tion. If  it  was  done  to  screen  her  husband,  she  would  not  be  liable, 
although  such  an  act  done  by  another  person  might  make  him  an  acces- 
sory after  the  fact 

Talfoubd,  J.  (to  the  juiy. )  This  is  entirely  a  question  for  you.  The 
man  and  woman  are  living  together,  and  that  is  evidence  from  which  you 
are  at  liberty  to  infer  that  they  are  man  and  wife.  If  yon  think  so, 
and  also  believe  that  the  man  was  in  possession  of  these  moulds,  then 
yon  ought  to  acquit  the  woman,  as  she  can  not  in  law  be  said  to  have 
any  possession  separate  from  her  husband,  but  if 'you  think  that  the 
criminality  was  on  her  part  alone,  and  that  he  was  entirely  guiltless  of 
any  participation  in  her  conduct,  then  she  must  be,  of  course,  con- 
victed. With  regard  to  the  man,  it  appears  that  he  occupies 
tiie  room  in  which  these  things  were  found,  and,  prima  faciei 
be  would  be  presumed  to  be  in  possession  of  what  the  room  con- 
tains ;  but  this  presumption  may  be  rebutted,  and  you  will  take  all  the 
circumstances  into  consideration  and  see  whether  or  not  any  of  them 
satisfy  you  that  the  trade  was  carried  on  there  with  his  sanction.  The 
circumstance  of  the  woman  trying  to  break  the  monld  when  the  officer 
went  to  the  house,  will  not  affect  the  case  if  you  think  that  her  object 
was  to  screen  him  from  detection.  Either  of  the  prisoners  may  be  con- 
victed upon  this  evidence,  but  I  do  not  think  you  can  convict  both. 

The  Jury  acquitted  the  woman  and  convicted  the  man. 


INFAliT— UJJBGAL    ACT    IN    PRESENCE  OF  AND  B7  COMMAND   OF 

PARENT. 

Commonwealth  v.  Mead. 

[10  Allen,  898.] 

In  the  Supreme  Judicial  Court  of  MassachuaettSj  September  Term^ 

1865. 

* 

Obild  TTndar  Fourteen— Sale  of  Xdquor  by  Oommand  of  Paarent.  ^  Where  a  oUld 
under  the  age  of  fourteen  years  la  indicted  for  illegally  selling  liquor  and  it  appears  that 
the  sales  were  made  by  the  child  in  the  presence  of  its  mother  and  In  obedience  to  b«r 
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direetlont,  the  proseention  before  a  eonylction  can  be  had  mnst  establish  ai  a  distinct 
fact  the  child's  legal  capacity  to  commit  a  crime. 

Ikdictxbkt  against  Mary  Mead  for  being  a  common  seller  of  intoxl- 
eating  liquors. 

At  the  trial  in  the  Superior  Court,  before  Bbighak,  J.,  the  Common- 
wealth proved  several  sales  made  by  the  defendant  within  the  time  named 
in  the  indictment,  and  oflere^  no  other  evidence. 

It  was  proved  on  the  part  of  the  defendant  that  she  was  a  daughter  of 
Eliza  Mead,  and  at  the  time  of  said  sales  was  under  twelve  years  of 
age,  living  with  her  parents,  and  that  the  sales  were  made  by  her  in  the 
dwelling-house  of  her  parents,  and  under  and  by  direction  of  her 
mother,  to  whom  the  liquors  belonged.  The  defendant  also  put  in  evi- 
dence a  license  granted  to  her  mother  to  sell  liquors,  under  the  In- 
ternal Bevenue  Acts  of  the  United  States. 

The  defendant  requested  the  court  to  instruct  the  jury  that  if  she, 
at  the  time  of  making  the  sales,  was  under  twelve  years  of  age,  and  if 
the  sales  were  made  under  the  general  directions  of  the  mother,  in  the 
dwelling-house  of  the  parents  of  the  defendant,  then  she  could  not  be 
convicted  under  this  indictment.  The  judge  declined  so  to  rule,  and 
instructed  the  jury  that  the  license  was  no  defense,  if  the  sales  were 
made  in  violation  of  the  statutes  of  Massachusetts ;  and  that  if  the 
defendant  did,  in  the  dwelling-house  of  her  parents,  and  while  she  lived 
with  them,  and  by  direction  of  her  mother,  and  while  under  twelve 
years  of  age,  make  three  or  more  separate  sales  of  her  mother's  intoxi- 
cating liquors  within  the  time  alleged  in  the  indictment,  they  should  find 
her  guilty. 

The  jury  returned  a  verdict  of  guilty  and  tlie  defendant  alleged  ex- 
ceptions 

A,  J.  Waterman^  for  the  defendant. 

J.  C7.  jDovw,  for  the  Commonwealth. 

BiQSLOw,  C.  J.  The  question  of  the  legal  competency  of  the  de- 
fendant to  commit  the  offense  charged  in  the  indictment  was  distintly 
raised  in  the  present  case  by  the  fact  proved  at  the  trial,  that  she  was 
under  twelve  years  of  age.  The  rule  of  the  common  law  is  perfectly  well 
settled,  that  a  child  between  the  ages  of  seven  and  fourteen  is  not  pre- 
sumed to  be  doli  capaXj  and  the  question  whether  in  committing  an 
offense,  such  child,  in  fact,  acted  with  intelligence  and  capacity,  and  an 
understanding  of  the  unlawful  character  of  the  act  charged,  is  to  be 
determined  by  the  jury  upon  the  evidence,  and  in  view  of  all  the  cir- 
cumstances attending  the  alleged  criminal  transaction.^    This  rule  is 

1 1  Hsle  P.  0.SM7. 1  Arch. Grim.  Fr.  10;  1  Boss,  on  Grimes,  (7th  Am.  ed.),  4;  Bex  v.  Owen» 
4C.*P.  »& 
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uniformly  applied  where  children  under  fourteen  and  above  seren 
years  of  age  are  chained  with  morder  or  other  felonies.  A  fortiori^  it 
is  applicable  where  they  are  accused  of  lesser  ofE^nses,  or  with  the  com- 
mission of  acts  coming  within  the  class  of  mala  prohibit€L, 

These  do  not  so  violently  shock  the  natural  moral  sense  <Mr  instinct  of 
children,  and  woold  not  be  so  readily  recognized  and  understood  by 
them  to  be  wrong,  or  a  violation  of  duty,  as  the  higher  crimes  of  mur- 
der, arson,  larceny,  and  the  like. 

Although  the  attention  of  the  judge  at  the  trial  was  drawn  to  the  fact 
that  the  defendant  was  of  tender  years,  so  that  no  presumption  of  l^al 
capacity  to  commit  crime  existed,  he  wholly  omitted  to  give  any  instruc- 
tions from  which  the  jury  could  be  led  to  infer  that  it  was  their  duty  to 
find  that  the  defendant  knew  the  unlawful  character  of  the  act  with 
which  she  was  charged,  before  they  could  render  a  verdict  of  gmity 
against  her.  For  aught  that  we  can  see,  the  verdict  was  rendered  with- 
out any  consideration  of  the  legal  competency  of  the  defendant  to  com- 
mit the  offense  alleged  in  the  indictment  The  case  was  one  which 
seems  to  us  to  have  required  an  explicit  instruction  on  this  point.  It  is 
true  that  it  was  not  necessary  to  show  actual  knowledge  by  the  defend- 
ant of  the  unlawfulness  of  the  act,  if  sufficient  legal  capacity  to  commit 
crime  was  otherwise  proved.  If  capacity  is  established,  knowledge 
may  be  presumed.  Nor  is  it  necessary  to  offer  direct  evidence  of  capac- 
ity. It  may  be  inferred  from  the  circumstances  under  which  the 
offense  was  committed.  But  nevertheless  it  is  to  be  established  as  a 
distinct  fact.  We  are  tmable  to  see  anything  in  the  facts  setout  in  the 
exception  which  tend  to  prove  that  the  defendant  was  cognizant  of  the 
ill^al  character  of  the  act  which  she  committed.  She  seems  to  have 
made  the  illegal  sale  in  the  presence  of  and  in  obedience  to  the  express 
command  of  her  mother.  This  fact  of  itself  had  some  tendency  to 
show  that  the  child  did  not  understand  that  the  act  which  she  was  told 
by  her  parent  to  commit  was  wrong,  and,  in  connection  with  the  request 
for  instructions  which  was  made  by  defendant's  counsel,  required  the 
judge  to  give  full  and  explicit  instructions  on  the  subject  of  legal  com- 
petency to  commit  crime.  The  omission  of  such  instructions  was  an 
error,  which  in  our  judgment,  renders  it  necessary  that  there  should  be 

a  new  trial  of  the  case. 

Exceptions  sustained.^ 

1  At  the  Bame  term  a  like  deolaion  was      EUza  Head,  and  under  fourteen  yean  of 
made  in  the  case  of  John  Mead,  a  son  of      age  at  the  time  of  the  sale. 
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QorAirr^CAN  not  commit  rape  ob  assault  with  intent. 

Stath  v.  Sam. 

[Winst.  800.] 
In  the  Supreme  Court  of  North  Carolina^  June  Term^  1864. 


Anlnikntiuidar  IteAtfe  of  VourteaiiTeMni  oan  not  oonunit  a  rape  or  an  aasanU  with 
intent  to  oomioit  a  rape. 

This  was  an  indictment  against  a  slave,  tried  before  Osboubne,  Judge, 
at  the  spring  term  of  Davie  Superior  Court,  1864. 

The  indictment  contains  three  counts.  The  first,  for  camallj  know- 
ing and  abusing  s  female  child  under  the  age  of  ten  years.  The 
seoond,  for  assault  on  a  white  woman  with  intent  to  commit  a  rape. 
Hie  third,  for  an  assault  on  a  white  female  under  the  age  of  ten  vears 
irith  intent  to  carnally  know  and  abuse  her. 

The  jury  found  the  prisoner  not  guilty  on  the  first  count ;  and  they 
found  specially  **  that  the  prisoner  made  an  assault  on  the  body  of 
Camilla  Ann  Brock  with  an  intent  forcibly  and  against  her  will,  car- 
nally to  know  her,  the  said  Camilla.  That  the  said  Camilla  Ann  was  of 
the  age  of  four  years  at  the  time  of  said  assault,  and  that  the  prisoner 
▼as  under  fourteen  years  of  age ;  the  jury  further  find  that  there  was 
an  emission^f  seed  from  the  person  of  the  prisoner,  which  was  found 
on  the  undergarment  of  the  said  Camilla.  Whether  the  defendant  be 
guilty,"  etc. 

The  court  gave  judgment  for  the  prisoner,  and  the  State  appealed. 

Winston,  JSr.^  for  the  State. 

Boydenj  for  the  prisoner. 

Manlt,  J.  The  question  brought  up  in  this  case  for  review  is 
▼hether  s  person  of  color  under  fourteen  years  of  age  can  be  convicted 
of  an  assault  with  intent  to  commit  a  rape. 

By  the  provisions  of  the  Bevised  Code,^  the  offense  charged  in  the 
biU  of  indictment  is  declared  to  be  a  capital  felony,  and  is,  therefore, 
entitled  to  be  considered  under  the  safeguards  which  the  law  has 
thought  proper  to  throw  around  human  life.  By  the  common  law,  per- 
sons between  the  ages  of  seven  and  fourteen  may  be  convicted  of  most 
ofPenses,  if,  added  to  the  proof  of  the  corpus  delicto^  there  be  proof 
also  of  the  mischievous  mind.  There  is  a  legal  presumption  that  such 
persons  are  doli  incapaces;  but  it  is  a  rebuttable  presumption.  It  is  not 
80  in  respect  to  the  crime  of  rape.    The  presumption  against  its  com- 

1  ch.  107,  sec.  44,  and  oh,  84,  sec.  6. 

1  Dbfsncbs.  10 
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mission  by  persons  below  the  age  at  puberty  (14)  is  iirebnttable. 
This  is  not  so  much  on  the  groond  of  incapacity  of  mind  or  will,  but  of 
physical  impotency.  It  will  follow,  as  a  plain  legal  deduction  from 
this,  that  the  person  under  fourteen  can  not  commit  an  assault  with 
intent  to  commit  s  rape.  It  is  a  logical  solecism  to  say,  that  a  person 
can  intend  to  do  what  he  is  physically,  impotent  to  do.  Tliese  princi- 
ples are  supported  by  the  following  authorities:  Archbold's  Criminal 
Practice;^  S  Chitty's  Criminal  Law ;  >  BexY.  ElderOuuc,^  and  Segina 
y.  PhiUipa.^  The  courts  of  two  of  the  States  north  of  us  have  held 
conyictions  for  ^*  assault  with  intent**  right,  where  the  persons  were 
under  fourteen.  But  it  is  noticeable  that  the  offense  in  these  States  ia 
a  misdemeanor.  In  the  one  case  there  was  a  divided  court,  and  in  the 
other  the  common-law  principles,  as  here  laid  down,  were  recognized ; 
but  the  court  undertook  to  alter  them  to  suit  the  altered  temperament 
of  the  population.  These  do  not  at  all  affect  the  stability  of  the  law  as 
now  expounded.  With  the  exceptions  noticed,  it  has  been  nnif  ozm, 
we  think,  in  all  the  settlements  of  the  Continent  which  have  adopted 
the  common  law  of  England.  By  a  proper  consideration  of  principles, 
it  will  be  seen  why  the  fact  found  by  the  juiy,  that  there  was  an  emis- 
sion of  see^  from  the  person  of  the  prisoner,  does  not  materially  affect 
the  case.  The  presumption  which  arises  from  want  of  age,  applies 
equally  to  the  offense  of  rape  and  the  offense  of  assault  with  intent  to 
commit  it.    Both  presumptions  are  alike  irrebuttable. 

The  case  of  the  Statev.  Pugh^^  recognizes  the  distinction  here  made. 
So  far  from  impugning  it  is  decided  strictly  in  accordance  with  them. 
A  large  portion  of  our  population  is  of  races  from  more  Southern  lati- 
tudes than  that  from  which  our  common  law  comes.  We  have,  indeed, 
an  element  of  great  importance  from  the  torrid  zone  of  Africa.  It  is 
unquestionable  that  climate,  food,  clothing,  and  the  like,  have  a  great 
influence  in  hastening  physical  development.  Whether  it  may  not  be 
advisable  to  move  down  to  an  earlier  age  than  fourteen,  the  period  of 
puberty,  for  a  portion,  if  not  for  all  the  elements  in  our  population, 
may  be  a  proper  inquiry  for  the  statesman.  The  courts  dedde  the  law 
as  it  stands.  The  legislative  body  wiU  inquire  whether  the  exigencies 
of  the  age  require  change.  The  judgment  of  the  Superior  Court  is 
correct ;  and  the  decision  must  be  certified  to  the  Superior  Court  of 
law  of  Davie  County  that  it  may  proceed  to  give  judgment  according  to 
law. 

1  p.  8.  *U  Bug.  Com.  Law.  78S 

*  p.  811.  *  7  Jones,  8L 

*  U  Snff.  Com.  Law,  886. 
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mPANCT— PRESUMPTION   OP   INNOCENCE— JUDICIAL    PBOTECTION 

OP  INPANT  DEFENDANT. 

In  the  Kentucky  Court  of  Appeals  November^  1883. 
McClube  v.  Commonwealth. 

[2  Crlm.  L.  Mag.  210.] 

L  Xh«  lAwPxwRimaa  that  aOhlld  Under  the  A«e  of  JB'oiirteen  yean  1b  not  orlmiii- 
inally  reeponaihle,  and  that  presumption  prevails  until  the  eyldenoe  clearly  establishee 
that  the  child  understood  the  nature  of  the  act  charged  and  its  consequences. 

1  Child  Under  Vonrtaen— Btuvlary— Teat  of  Liahllity.— Upon  the  trial  of  the 
appellant,  a  boy  under  fourteen  years  of  age,  under  an  indictment  against  him  for 
breaking  Into  a  store,  the  Jury  should  have  been  instructed  substantially  that  if  the 
defendant  broke  into  the  store  as  charged,  but  did  so  at  the  request  of  another,  and  in 
conBcquence  of  youth  or  mental  inllrmlty,  not  perceiYlng  the  wicked  character  of  the 
act,  or  not  knowing  his  responsibility  therefor,  they  should  acquit  him,  the  testimony 
tending  to  show  that  the  defendant  broke  into  the  store  at  the  request  of  an  older 
brother. 

Z.  IBOght  of  InDuit  DeflBndaat  to  Advloe  of  Cottnael.— The  testimony  tending*  to 
tHkO'w  that  the  defendant  was  of  unsound  mind,  the  court  should,  upon  its  own  motion, 
have  Instructed  the  Jury  as  to  insanity,  on  account  of  the  tender  years  of  the  defend- 
ant. In  the  absence  of  the  defendant's  attorney,  or  upon  his  failure  to  object  to  the 
illegal  action  of  the  Commonwealth's  attorney,  it  was  the  court's  duty,  of  its  own  mo- 
tton,  without  objection  or  exception,  to  protect  the  child  from  all  illegal  proceedings. 

L  lR«ioTant  Qneationa  ->  Bridenoe. — The  court  erred  in  admitting  testimony  tending 
to  ahow  the  bad  character  of  the  defendant's  mother  and  his  older  brother,  and  In 
allowing  the  Commonwealth's  attorney  to  travel  out  of  the  record  in  his  argument  to 
the  Jury,  and  these  errors  authorize  a  reversal,  although  there  was  neither  objection 
Bor  exception  to  the  action  of  the  court. 


from  Grayson  Circuit  Court. 

X  P.  Hobsonj  for  the  appellant. 

P.  W*  Hardifij  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by  Habgis,  C.  J. 

The  appellant,  Bill  Ike  McClure,  and  Jo.  Woosley  were  indicted, 
tried,  and  sentenced  to  the  penitentiary  for  one  year  for  the  offense  of 
breaking  into  a  store  in  the  night  time,  with  the  alleged  '^  intent  to 
commit  the  felony  of  grand  larceny.'' 

It  i^pears  from  the  record  that  both  of  them  prayed  an  appeal  to 
this  court,  but  for  some  unexplained  reason  Jo.'s  counsel  withdrew  his 
prayer  for  an  appeal,  and  consequently  only  one  of  these  children  is 
before  us  asking  a  reversal  of  that  sentence. 

The  appellant  was  between  thirteen  and  fourteen  years  old,  and  Jo. 
was  between  twelve  and  thirteen  years  old  when  the  breaking  took 
place.  It  appeared  that  Jo.  had  a  grown  brother  and  that  he  wanted 
some  pistols  and  cartridges  which  were  in  the  store,  and  got  these  two 
littte  boys  to  go  in  and  get  them  for  him ;  and  it  is  quite  likely  from 
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his  character  that  he  is  the  one  who  did  the  boring,  and  breaking  neces- 
sary to  let  them  into  the  store. 

It  was  a  general  store  where  money  was  kept  in  the  drawer,  tobacco, 
etc.,  on  the  shelyes,  and  jewelry  and  pistols  in  the  show  case.  They 
did  not  touch  the  jewelry  and  money,  which  are  generally  the  most 
tempting  to  a  real  thief.  The  only  things  they  took  were  the  pistols 
and  cartridges  and  a  piece  or  two  of  tobacco.  These  facts  do  not  ex- 
hibit a  voluntary  robbery  with  full  knowledge  of  the  character  of  the 
offense,  and  the  responsibility  and  seriousness  belonging  to  its  com- 
mission. These  little  boys  were  made  the  dupes  and  instruments  of 
an  older  head,  but  they  should  not  be  made  the  scapegoat  of  his  crime. 

They  were  tried  jointly,  and  it  does  not  affirmatively  appear  that 
they  had  an  attorney  present  and  watching  their  interest  during  the 
whole  of  the  trial,  for  two  things  occurred  which  he  certainly  would 
have  objected  to  had  he  been  present  when  they  were  done.  But  in 
his  absence  or  failure  to  oppose  all  illegal  action  by  the  Common- 
wealth's attorney,  it  was  the  court's  duty,  of  its  own  motion,  without 
objection  or  exception  from  any  one,  to  protect  these  children  from  all 
illegal  proceedings.  The  court  permitted  proof  of  the  bad  character 
of  Fred.  Woosley,  the  elder  brother  above  mentioned,  who  was  a  man 
grown,  that  he  was  a  fugitive  from  justice,  and  that  their  mother  keeps 
a  house  of  ill-fame  and  that  Jo.  lived  with  her.  There  is  nothing  more 
natural  than  for  a  boy  of  his  age  to  live  with  his  mother,  no  matter 
what  she  does.  And  there  is  no  more  illegal  proceeding  than  to  try 
the  appellant  by  the  character  of  Jo.'s  mother,  or  either  one  of  them 
by  the  character  of  Fred,  or  the  mother ;  for  even  upon  the  trial  of 
either  of  the  latter  upon  such  a  charge  as  this,  their  characters  could 
not  be  legally  proven  by  the  Commonwealth  against  their  objection.  It 
also  appears  from  the  record,  that  while  their  attorney  was  absent  the 
Commonwealth's  attorney,  during  his  speech,  ^'  stated  to  the  jury  that 
Bird  Skaggs  had  been  acquitted  last  Saturday  in  this  court,  and  that 
night  James  S.  Wortham's  house  was  fired  and  burned  by  him ;  that  he 
[the  Commonwealth's  attorney]  was  not  afrfdd  to  live  in  the  community ; 
tiiat  he  could  protect  himself,  and  if  his  house  burned  he  could  build 
another;  that  Bird  Skaggs  was  a  bad  boy  (about  eighteen  years  old), 
and  so  were  the  defendants  in  this  case,  and  if  released  they  would  do 
something  bad  just  like  Bird  had  done,  and  that  the  community  ought 
to  be  protected,  that  all  the  people  in  it  could  not  protect  themselves." 

This  speech  was  permitted  by  the  court  to  be  made  in  the  concluding 
argument  against  two  little  boys  from  whose  tender  age  the  law  pre- 
sumes they  are  not  criminally  responsible,  and  that  presumption  pre- 
vails until  the  evidence  clearly  establishes  that  they  understood  the 
nature  of  the  act  charged  and  its  consequences. 
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Blacbtone,^  says:  ''The  evidence  of  malice  which  is  to  supply  age 
ought  to  be  strong  and  clear  beyond  all  doubt  and  contradiction." 
And  this  we  think  should  be  the  quaivtum  of  evidence  where  felonious 
intent  is  sought  to  be  proven  in  rebuttal  of  the  presumption  of  doli 
ineapax  which,  in  this  enlightened  and  humane  country,  universally 
exists  in  behalf  of  infants  under  fourteen  years  old. 

The  sixth  instruction  asked  by  appeUant's  counsel  with  instructions 
Nos.  1  and  2,  which  were  given,  and  the  qualifications  as  to  the  degree 
of  evidence  and  insanity  indicated  in  this  opinion,  would  have  presented 
the  law  applicable  to  the  peculiar  facts  of  this  case,  and  should  have 
been  given  to  the  juiy.  Instruction  6  substantially  tells  the  jury  if 
the  defendants  broke  into  the  store  as  charged,  but  did  so  at  the  request 
of  another,  and  in  consequence  of  youth  or  mental  infirmity,  not  per- 
ceiving the  wicked  character  of  the  act  or  not  knowing  their  responsi- 
bility therefor,  they  should  acquit  them  of  the  felony.  It  was  error  to 
refuse  this  instruction  which  was  not  substantially  given  in  any  other 
form  to  the  juiy. 

This  is  not  alL  The  evidence  clearly  preponderates  to  the  conclusion 
ttat  the  appellant  was  not  of  sound  mind.  He  would  drop  down  on 
the  sidewalk  or  platform  whenever  sleep  came  upon  him,  and  there, 
like  the  waif  that  he  was,  sleep  the  sleep  of  the  innocent  or  unconscious 
under  no  guard  but  the  All-Seeing  Eye  which  watched  over  him.  At 
home,  if  he  had  what  might  be  termed  a  home  in  the  proper  sense  of 
the  word,  he  would  lie  down  on  the  hearthstone  or  floor  and  take  his 
sleep,  instead  of  repairing  to  such  beds  as  bis  parents  had.  He  would 
fly  into  a  passion  on  an  instant  without  provocation,  and  straightway 
become  affectionate  and  fondling.  But  no  instruction  upon  this  feature 
of  his  case  was  given  as  it  should  have  been,  sua^ponte^  by  the  court,  on 
account  of  his  tender  years,  and  the  duty  of  the  court  to  see  to  it  that 
his  rights  were  carefully  guarded  and  protected.  He  wHs  entitled  to 
an  instruction  on  insanity  as  well  as  on  the  presumption  of  law  in  his 
&vor  baaed  on  his  age.  It  would  be  strange  law  indeed  if  the  courts 
were  required  to  protect  an  infant  when  only  bis  property  was  at  stake, 
yet  leave  him  to  the  tender  mercies  of  a  Commonwealth's  attorney,  who 
illegally  traveled  out  of  the  record  in  search  of  arguments  to  secure  his 
conviction  for  a  crime  which  would  consign  his  person  to  a  dungeon, 
his  name  to  infamy,  and  his  young  life  to  associations  which  would  blur 
and  distort  it  forever.  This  is  not  law  in  this  country,  and  we  can  not 
give  the  seal  of  our  approval  to  such  a  judgment  so  obtained  although 
no  objections  or  exceptions  were  taken  to  the  conduct  of  the  Common- 
wealth's attorney,  or  the  admission  of  illegal  evidence.^ 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  grant  appellant  a  new  trial. 

1  p.  tS,  book  4.  s  Willet  V.  Commonwealth ,  18  Bnsh  (Ky. 'i .  8Sa 
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INFANT  UNDER  TWENTT-ONE  NOT  INDICTABLE  FOB  NON-BEFAIB  OF 

HIGHWAYS. 

B.  V.   StJTTON. 
[5  N.  &  M.  863.] 

In  the  English  Court  of  King's  Benchj  Trinity  Term,  1836. 

An  Infknt  under  Twenty-one  seised  of  lands  In  the  actual  poaeeBslon  of  his  gaardian  in 
socage  la  not  Indictable  for  the  non-repair  of  a  highway. 

Indictment  for  the  non-repair  of  Eelham  Bridge  ux  the  County  of 
Nottingham,  upon  an  alleged  liability  to  repair  ratione  tenurce.  Plea, 
not  guilty. 

At  the  trial  before  Tdcdal,  C.  J.,  at  the  Derby  Spring  Assizes,  in 
1834,  it  appeared  that  the  defendant  was  of  the  age  of  eleven  years,  and 
that  he  was  the  son  and  heir  of  Mr.  Sutton,  who  died  intestate,  and  who 
in  his  lifetime  was  seized  of  the  estate  in  respect  of  which  the  liability  to 
repair  was  charged.  The  defendant,  who  was  in  the  course  of  educa* 
tion,  was  in  the  habit  of  passing  his  vacation  at  Eelham,  and  occasion- 
ally visiting  it  at  other  times.  His  mother  was  his  guardian  in  socage. 
At  the  trial  numerous  objections  were  made,  some  of  which  are  stated 
below.  By  the  direction  of  the  learned  judge,  a  verdict  was  entered 
for  the  crown,  and  leave  was  reserved  to  the  defendant  to  move  to  enter 
a  verdict  of  not  guilty.  In  Easter  term,  1834,  Campbell^  A.  G.,  ob- 
tained a  role  nisi  to  set  aside  the  verdict,  and  enter  a  verdict  for  the 
defendant,  or  for  a  new  trial,  on  the  four  following  grounds,  viz. :  — 

1.  The  infancy  of  the  defendant. 

2.  The  admission  of  improper  evidence  on  behalf  of  the  prosecution. 

3.  That  the  occupier,  and  not  the  owner,  is  liable. 

4.  The  improper  rejection  of  certain  proceedings  offered  in  evidence 
on  behalf  of  the  defendant,  of  the  eighteenth  and  twentieth  years  of 
Edward  III. 

In  support  of  the  first  ground,  Comyns  Digest,^  and  1  RoUes'  Abridg- 
ment.,^ and  in  support  of  the  third  ground,  4  Blackstone's  Commen- 
taries,^  1  Hale's  Pleas  of  the  Crown,^  were  cited.^ 

Sir  F.  PoUock^  Balguyy  N.  B.  Clarke  and  Waddingtony  in  the  Easter 
term,  1835,  showed  cause. 

I.  It  is  said  that  the  occupier  is  liable,  and  not  the  owner.  The 
authorities  cited  from  Bolles'  Abridgment  andComyn's  Digest,  relate  to 

1  Tit.  Ohlmln,  A.  i.  *  As  the  lodgment  proceeded  upon  the 

s  p.  89S.  first  and  third  grounds  of  objection,  the 

s  p.  S2.  arguments  founded  on  the  other  objectioiia 

*  p.  M.  are  omitted. 
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highways,  and  not  to  bridges.  All  the  cases  as  to  the  liability  to  repair 
bridges  ratione  tenuroe^  throw  the  burden  npon  the  owner  of  the  land,  and 
not  upon  tlie  occupier ;  thought  it  is  not  contended  that  the  occupier  is  not 
liable,  where  the  owner  can  not  be  found.  There  is  a  passage  in  2  Insti* 
tates  which  shows  that  the  liability  to  repair  is  not  in  relation  to  the  occupsi- 
tion,  but  is  a  charge  upon  the  estate.  Lord  Coke,  in  his  exposition  of 
the  statute,^  says  that  '^  an  infant  that  hath  house  or  lands  by  descent 
or  purchase,  is  liable  to  the  public  charge ;  and  so  is  the  husband  of  a 
feme  covert."  There  is  a  case  in  Palmer's  Reports,^  in  which  it  was  held 
that  the  occupier  was  liable  to  an  indictment  for  non-repair ;  but  that 
▼as  a  case  on  2  and  8  Philip  and  Mary,^  by  which  the  occupier,  and  not 
the  owner,  was  made  liable.  It  is  to  be  collected  from  all  the  author- 
ities (although  it  is  not  distinctly  laid  down)  that  the  public  may  make 
the  occupier  liable,  but  that  is  only  where  the  owner  can  not  be  found. 
[LiTTLEDAiJS,  J.  In  Segina  y.  Sir  John  BucJcneU :  ^  It  was  laid  down 
by  Holt,  C.  J.,  ^'  that  a  man  is  not  bound  to  repair  a  bridge,  because  he 
has  a  manor,  or  is  lord  of  a  manor ;  but  it  must  be  said  that  there  is  some 
charge  upon  the  manor  that  can  oblige  the  man  to  repair,  and  that  only 
can  be  one  of  these  two  ways:  First,  that  he  held  the  manor  by  the 
Mrrice  of  repairing  the  bridge,  etc.,  that  is,  ratione  tenurce;  and  this 
being  a  charge  upon  the  possession,  is  like  any  other  service  for  which 
the  tenant  in  possession  is  chargeable.  Every  tenant  in  possession,  be 
he  but  tenant  for  years  or  at  will,  is  bound  to  repair ;  and  immediately 
upon  default  of  repair  he  is  indictable.  The  other  way  of  charge  is  by 
prescription,  and  then  it  must  be — the  ter-tenant  and  all  those  estate  he 
has,  did  use,  and  were  bound  to  repair.''  Is  there  any  distinction  in 
principle  between  highways  and  bridges?]  Regina  y.  Bucknellj  is  re- 
ported also  by  Lord  Baymond.^  It  would  appear  from  that  case  —  and 
it  is  admitted  —  that  a  tenant  for  years,  or  even  a  tenant  at  will,  would 
be  liable,  where  the  owner  can  not  be  found,  but  where  he  can  be  found, 
he  is  the  person  to  be  indicted.  The  owner  is  the  person  ultimately 
liable ;  and  if  it  was  necessary  in  the  first  instance  to  indict  the  occu- 
pier, and  leave  him  to  his  remedy  against  the  owner,  there  would  be  a 
multiplicity  of  proceedings.  [LrrrLEDALE,  J. :  According  to  your  argu- 
ment, if  the  owner  of  the  fee  were  to  make  a  lease  for  ninety-nine  years 
to  A.,  and  A.  were  to  grant  an  under-lease  for  twenty-one  years  to  B., 
and  B.  were  to  grant  a  lease  from  year  to  year,  every  one  of  the  parties 
would  be  liable  to  an  indictment.]  A  corporation  is  clearly  liable  to  be 
indicted  for  the  non-repair  of  land  ratione  tenurce;  yet  there  can  be  no 
actoal  occupation  by  a  corporation.     It  is,  therefore,  manifest  that  it 

in  HeiuVIILyCh.  6;  SIiiat.p. 7QBM0.5.  «7Hod.6S. 
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is  in  respect  of  the  estate  that  the  liability  arises,  and  that  it  is  not  a 
charge  upon  the  person  in  respect  of  the  land.  If  the  public  could 
only  proceed  against  the  occupier,  the  remedy  by  indictment  would  be 
of  Htde  use.  The  occupier  might  be  a  man  in  bad  circumstances,  and 
there  is  no  way  of  levying  the  fine  upon  the  land,  The  owner  is  always 
a  responsible  person,  since  he  receives  the  rents. 

n.  Assuming  that  the  occupier  is  the  party  liable^  the  defendant  in 
this  case  was  the  occupier,  The  land  was  occupied  by  his  mother,  who 
was  his  guardian  in  socage,  and  the  occupation  of  the  guardian  in  soc- 
age is  the  occupation  of  the  ward.^ 

Then  it  is  said  that  the  defendant  is  an  infant,  and  is,  therefore,  not 
liable  to  this  indictment ;  and  in  support  of  this  position  a  passage 
from  Blackstone's  Ck>mmentaries  was  cited.  Blackstone,  as  an  au- 
thority for  the  proposition  which  he  lays  down  refers  to  a  pas- 
sage from  Hale's  Fleas  of  the  Crown.  Upon  a  reference  to 
Hale  it  will  be  found,  that  he  lays  down  the  reverse  of  that  which 
is  stated  by  Blackstone.  Hale,  after  speaking  of  the  case  of  an  in* 
f ant  indicted  for  a  misdemeanor,  or  for  a  riot  or  battery,  proceeds  thus : 
**'  But  if  the  offense  charged  by  the  indictment  be  a  mere  nanrfeasance 
(unless  it  be  of  such  a  thing  as  he  is  bound  to  by  reason  of  tenure, 
or  the  like,  as  to  repair  a  bridge,  etc.),  there  in  some  cases  he  shall 
be  privileged  by  his  non-age,  if  under  twenty-one,  though  above  fourteen 
years  of  age,  because  laches  in  such  a  case  shall  not  be  imputed  to 
him.'*  [CoLBRmoB,  J.  Do  you  contend  that  the  infant  can  not  be  im- 
prisoned?] The  authorities  certainly  show  that  the  infant  can  not  be  im- 
prisoned. There  is  a  case  mentioned  in  Hawkins'  Pleas  of  the  Crown, 
in  which  trespass  was  brought  against  a  child  of  four  years  old,  for 
knocking  out  a  man's  eye,  it  was  put  to  the  plaintiff 's  counsel,^  whether 
he  ought  not  at  once  to  abandon  the  action.  It  does  not  appear  how 
the  case  ended,  but  it  was  assumed  that  the  infant  was  liable  to  the  ac- 
tion. The  law  distinguishes  the  ages  of  infants  into  several  periods 
for  several  purposes.  An  infant  may  be  indicted  for  felony.  This  is 
not,  however,  like  a  case  in  which  maltia  animita  is  charged  upon  the 
infant.  It  is  a  mere  civil  proceeding  to  try  the  right.  The  indictment 
does  not  charge  any  thing  of  a  criminal  nature.  It  was  argued  on  a 
former  occasion,  that  the  passage  in  Hale  which  has  been  cited,  applies 


1 1  OroiBe's  Digest,  09;  Ooodtltle  d.  New- 
man V,  Newman,  8  Wils.  516;  Beg.  v.  Dnoh- 
ess  of  Bucclengh,  1  Salk.  868;  Co.  Lit.  89a. 

s  St  cum  hoc  Moile,  J.,  lifted  ap  the  very 
person  !.«.,  the  infant,  in  his  hand  and 
placed  liim  on  the  bench  (en  le  place)  and 
■aid  to  Wangf ord  (the plaintiff's  ooansel): 
Ton  see  here  the  yeiy  person;  therefore 
consider  weU,  etc   Wangford,  pointing  to 


the  eyeless  socket  of  his  client,  said  that  be 
must  act  npon  his  instmetions.  Upon  whloli 
BUling,  for  the  defendant,  prayed  that  a 
guardian  might  be  recorded.  Copley,  the 
guardian  appointed,  prayed  leave  to  imparl 
to  Cras  Mich.  H.  85  H.  6  fo.  11 ;  pi.  1&  The 
imparlance  was  probably  effectual,  as  the 
case  is  not  afterwards  mentioned. 
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to  infants  above  the  age  of  fourteen.  There  is,  however,  no  reason  why 
an  infant  nnder  fourteen  should  be  exempt,  and  one  above  that  age  be 
liable.  There  is  no  difference  in  the  rights  of  infants  during  these  two 
periods  to  furnish  a  principle  for  this  difference  of  liability.  Lord 
Coke,  in  the  passage  which  has  already  been  alluded  to,  draws  no  such 
distinction.  In  Bacon's  Abridgement  ^  it  is  said  that  as  to  misdemean- 
ors and  offenses  which  are  not  capital,  in  some  cases  an  infant  is  privi- 
leged by  his  non-age ;  and  herein  the  privilege  is  all  one,  whether  he  be 
above  tiie  age  of  fourteen  or  under,  if  he  be  under  twenty-one  years ; 
but  with  these  differences,  — and  then  the  passage  from  Hale  is  copied 
vertnUim^  and  several  additional  authorities  are  cited  in  the  margin.  It 
is,  therefore,  evident  that  Hale  was  not  considered  as  applying  the 
proposition  to  infants  above  fourteen.  This  is  a  dvU  and  not 
a  criminal  proceeding.  The  duty  to  repair  is  a  mere  service 
The  principle  which  makes  a  corporation  liable  applies  to  an  infant. 
In  many  cases  infancy  is  no  protection.  Thus,  in  Conny*8  Case  it 
was  held,  that  in  a  per  quas  aervicia^  the  defendant  shall  not  have  his 
age.*  When  a  public  right  intervenes,  age  can  not  be  claimed.  If  an 
infant  is  not  liable,  a  bridge  may  remain  out  of  repair  for  twenty  years. 
The  defendant  has  pleaded  not  guilty ;  if  he  is  protected  by  his  in- 
fancy, he  ought  to  have  pleaded  it  in  abatement,  since,  as  far  as  regards 
the  right,  the  liability  is  beyond  question.  [Colbridqe.  J.  May 
it  not  be  said  that  an  infant  can  not  be  guilty  of  an  offense  of  this  de- 
scription ;  and  if  so,  could  not  infancy  be  given  in  issue  under  the  plea 
not  guilty.3  It  has  been  shown  that  an  infant  can  be  indicted  for  this 
description  of  offense. 

Campb^f  Attomey-Greneral,  Adams^  Serjeant,  and  Amos  in  support 
of  the  rule.  It  is  admitted  that  the  defendant  is  in  the  same  situation 
as  an  infant  of  six  weeks  old.  Would  an  infant  of  that  tender  age  be 
oompellable  to  plead,  and,  if  found  guilty  be  liable  to  be  brought  up 
for  judgment?  The  interests  of  the  public  do  not  require  such  an 
adsnrdity;  for  the  occupier  is  liable.  It  was  said  that  the  infancy 
should  have  been  pleaded  in  abatement.  How  can  an  infant  plead  in 
abatement  any  more  than  in  bar?  It  is  admitted  also  that  an  infant 
can  not  be  imprisoned,  in  case  the  fine  is  not  paid.  What  useful  pur- 
pose then  would  the  indictment  answer?  The  offense  of  not  repairing 
a  bridge  is  by  law  a  misdemeanor.  It  is  a  proceeding  which  subjects 
the  offender  to  fine  and  imprisonment.  [Coleridob,  J.  How  is  the 
infancy  of  the  defendant  to  appear  after  verdict?]  The  matter  is  full 
of  difficulties:  How  is  the  infant  to  plead?  In  an  action  if  an  infant 
is  plaintiff,  he  appears  by  his  prochein  ami;  if  defendant,  by  his  guard- 

1  TiL  iBlftiiey  and  Afe  (H.).  s  9  Co.  Rep.  8n>.»  cited  s  Vln.  Abr.  140»  pi.  li. 
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ian.  But  he  can  not  appear  by  guardian  in  a  criminal  proceeding, 
aasuming  that  the  possession  of  the  guardian  is  that  of  the  infant,  the 
latter  can  not  be  considered  as  the  occupier  for  the  purpose  of  making 
him  liable  to  this  criminal  charge.  If  an  infant  is  now  liable  he  must 
have  been  liable  always.  Before  the  abolition  of  tenure  by  Knight's 
service,  the  guardian  in  chivalry  took  the  profits  of  land  which  belonged 
to  the  infant  ward  to  his  own  use.  The  infant  then  surely  could  not  be 
liable  to  an  indictment  for  the  non-repair  of  a  bridge.  Does  the  aboli- 
tion of  tenure  by  Knights  service  at  all  alter  the  infant's  liability  ?  The 
rents  and  profits  of  the  land  are  received  by,  and  by  law  belong  to,  the 
guardian  in  socage ;  and  he  had  such  an  interest  in  the  estate  as  would 
enable  him  to  gain  a  settlement.^  Where  the  indictment  is  against  the 
county,  and  the  Inhabitants  are  found  guilty,  the  land  of  each  in- 
dividual is  subject  to  a  rate,  and  there  may  be  a  distress  for  the 
amount.  2  Institutes,^  is  an  authority  merely  to  show  that  when 
the  inhabitants  of  a  county  are  found  guilty  on  an  indictment  for 
non-repair  of  a  bridge,  an  infant,  who  is  an  inhabitant  is  liable 
to  the  rate,  and  to  a  distress  for  the  non-payment  of  it.  But  the  pas- 
sage is  no  authority  for  the  position  that  an  infant  is  liable  to  an  indict* 
ment.  The  case  cited  from  Coke's  Reports,^  was  a  civil  action,  and  the 
decision  is,  therefore,  not  applicable  to  the  present  question.  The  paa* 
sage  in  Lord  Hale  will  be  found  on  examination  to  be  an  authority  for 
the  position,  that  an  infant  under  the  age  of  fourteen  years  is  not  liable 
to  be  indicted  for  the  non-repair  of  a  bridge.  [Lord  Denhan,  C.  J. 
Supposed  the  infant  to  be  in  receipt  of  the  rents  and  profits ;  —  could 
he  say,  ^'  I  know  my  estate  is  liable,  but  I  am  an  infant,  and  therefore, 
I  will  not  pay."]  There  was  no  evidence  in  this  case  of  any  knowl- 
edge, of  the  infant  that  he  was  liable.  [Littledale,  J.  Suppose  an 
infant  above  fourteen  years  of  age,  who  had  no  guardian  either  testa- 
mentary  or  in  socage,  to  be  in  possession  and  in  receipt  of  the  rents 
and  profits.]  In  that  case  the  infant  might  be  liable  to  an  indictment ; 
but  here  the  infant  is  under  fourteen,  and  his  guardian  is  in  possession 
and  in  the  receipt  of  the  rents  and  profits.  [Coleridob,  J.  Suppose 
a  case  where  there  could  be  no  guardian  either  testamentary  or  in  socage, 
as  when  a  devise  is  made  to  a  child,  under  fourteen,  who  is  nulliua 
JUitis.']  The  Court  of  Chancery  would  in  that  case  appoint  a  guardian. 
[Patteson,  J.  A  receiver  appointed  by  the  Court  of  Chancery  has  no 
interest  in  the  land,^  he  is  amere  bailiff  or  agent.]  The  Court  of  Chan- 
cery might  interfere  and  grant  a  special  power.    The  court  will  not  lay 

1  Sex  V.  The  Inhabitants  of  Oakley.  10          «  As  to  other  reoetren,  vids  10  Bam.  A 

East.  401.  Cressw. :  Doe  d.  Mann  v.  Walters,  6  ICami. 

s  p.  708.  026. 
«  Oonny's  Case,  ante,  857. 
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down  a  general  role  in  order  to  meet  a  oontingency — which  is  scarcely 
poesible  of  there  being  no  occupier.  [Patteson,  J.  Hiere  is  no  case 
in  which  infancy  can  be  pleaded  in  an  action  for  a  tort.  Suppose  a  per- 
son were  to  fall  over  a  bridge  which  is  out  of  repair,  and  which  an 
infant  is  bound  to  repaur  ratione  tenutxe;  the  party  injured  might  main* 
tain  an  action  on  the  case  against  the  infant.]  That  is  a  petUioprin' 
eipii^  as  it  assumes  that  the  infant  is  liable.  Comyn's  Digest,^  and  1 
Belle's  Abridgement,^  show  that  an  infant  is  not  liable  to  be  indicted 
for  the  non-repair  of  a  highway.  The  law  applicable  to  highways  is 
eqoally  so  to  bridges,  for  a  bridge  is  part  of  the  highway. 

Supposing  there  is  a  doubt  as  to  the  liability  of  an  infant  in  the  oc- 
cupation of  the  estate  in  respect  of  which  the  liability  arises,  there  can 
be  no  doubt  that  when  an  infant  is  not  in  the  occupation,  he  is  not 
liable. 

The  defendant  in  this  case  is  not  in  the  occupation.  The  occupa- 
tion is  in  the  guardian  in  socage.  For  this  the  cases  in  Comyn'  s  Digest,^ 
and  Yiner's  Abridgement  ^  are  authorities.  The  occuoier  should  have 
been  indicted. 

Adams^  Serjeant,  and  Amo8  were  heard  upon  the  two  other  points ; 
bnt  BS  CampbeUj  Attomey-Greneral,  was  called  away  by  officiid  busi- 
ness, the  court  said  they  would  hear  him  the  next  day,  if  they  thought 
it  necessary.  On  the  following  day,  CampbeUj  Attorney-General,  was 
about  to  aigue  upon  the  other  points,  when  he  was  stopped  by  the  court. 

Lord  Denican,  C.  J.    We  feel  so  much  difficulty  upon  the  first  and 

third  points,  that  we  wijl  look  into  the  authorities  upon  those  questions 

before  we  hear  you  upon  the  other  points. 

(7ur.  adv.  vuU. 

LosD  Deitkan,  C.  J.,  in  the  course  of  this  term,  delivered  the  judg- 
ment of  the  court,  as  follows:  — 

This  was  an  indictment  for  the  non-repair  of  Kelham  Bridge,  in  the 
dnmty  of  Nottingham,  to  the  reparation  of  which  the  defendant  was 
alleged  to  be  bound  ratione  tenune.  The  indictment  was  in  the  Com- 
mon form,  and  the  verdict  passed  for  the  crown.  Upon  the  argument 
of  a  motion  for  a  new  trial,  several  points  were  insisted  on,  but  as  the 
case  will  be  decided  on  one  only,  it  is  unniecessary  to  do  more  than  to 
state  that  one,  with  the  facts  on  which  it  rested,  and  the  reasons  for 
our  decision. 

It  appears  that  defendant  was  the  son  and  heir  of Sutton,  who 

died  intestate  and  seized  of  the  property  on  which  the  obligation  to  re- 
pair attached ;  that  he  was  an  infant  of  the  age  of  eleven  years,  in  a 
eovirae  of  education  from  home,  passing  his  vacations  there,  and  occi^ 

1  UL  OhtaBln  (A.  4).  •  Tit.  '*  Qnardlan"  (B.  4). 

<  p.  M.  *  Tit.» "  Guardian  and  Ward." 
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fidonally  viflitiiig  it ;  that  his  mother  was  his  guardian  and  resided  on  the 
property. 

It  was  contended  that  the  defendant  was  not  the  oocnpier,  and  that 
the  occupier  only  could  be  indicted  for  non-repaur.  As  we  are  of 
opinion  that  the  defendant  was  neither  an  owner  nor  occupier  in  the 
sense  to  make  him  chargeable  upon  this  indictment,  it  will  be  unneo- 
for  us  to  decide  generally  whether  owners,  merely  as  such  and  not  in 
occupation,  are  liable  to  charges  of  this  description,  as  no  doubt  can 
exist  as  to  the  liability  of  occupiers.  Considering  it  then  as  settled  law 
that  the  occupier  of  land  charged  with  the  repair  of  a  bridge  is  liable  to 
the  performance  of  that  duty,  and  assuming  only  for  the  purpose  of  the 
argument  that  the  owner  as  such  may  be  liable,  the  question  for  our 
consideration  will  be,  whether  the  defendant  is  either  the  owner  or  oc- 
cupier of  the  lands  charged,  in  such  a  sense  as  is  required  for  the  pur- 
pose of  the  present  indictment.  This  will  depend  upon  a  consideration 
as  well  of  the  facts  above  stated  as  of  the  nature  of  the  duty  for  the 
neglect  of  which  he  is  charged. 

Now,  as  to  the  former,  we  can  only  take  the  possession  of  the  de- 
fendant's mother  to  be  that  of  a  guardian  in  socage ;  and  it  is  clear 
from  several  authorities  that,  for  some  purposes,  the  infant,  whose 
guardian  in  socage  has  entered  and  is  in  possession,  is  considered  in 
law  as  not  merely  the  owner  in  right,  but  the  owner  in  actual  seisin  of 
the  lands.^  This  is  so  for  the  purpose  of  transmitting  lands  by  descent,^ 
or  excluding  the  half  blood  by  a  possesio  fratris ;  ^  in  each  of  which 
cases  an  actual  entry  and  possession,  at  least  {)y  construction  of  law, 
are  necessary.  The  defendant,  therefore,  may  be  taken  to  be  an 
owner  actually  seised ;  but  then  it  is  by  his  guardian ;  and  his  ward- 
ship precludes  him  entirely  from  any  control  over  the  land  or  any  dis- 
posal of  the  issues.^  He  can  at  present  claim  his  maintenance  from  it 
and  no  more.  This  is  the  nature  of  the  defendant's  present  relation  to 
the  land. 

Next  as  to  the  duty  to  be  performed,  —  it  is  to  be  observed  that  is 
not  merely  the  duty  of  any  iidiabitant  of  a  county,  with  regard  to  a 
bridge  reparable  by  the  county,  namely,  to  submit  to  an  assessment 
upon  his  lands,  and  a  distress  in  case  of  non-payment,  the  amount  of 
the  assessment  to  be  paid  over  to  public  officers  who  are  charged  with 
the  actual  superintendence  and  performance  of  the  repairs.  To  this 
duty,  an  infant  is  expressly  declared  by  Lord  Coke  ^  to  be  liable,  if  he 
hath  house  or  lands  by  descent  or  purchase.    But  an  individual  charged 

Prodgn's  Caae,  9  Go.  lOte.  •  Goodtitle  v.  Newnum,  8  WUt.  filO. 

s  Bro.  Abr.  tit.  Besoent,  p.  19,  olting  8  «  FM*  Kellw.  406. 

Asa.  to.  U,  pL  8.    And  see  awf  868  (a) ;  Co.  •  2  Inst.  703. 

Litt.  15a;  and  the  oases  ooUeoted  in  2  Tho. 
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as  the  defendant  is  here  charged,  is  himself  required  to  do  the  act,  the 
law  not  interfering  either  to  control  or  assist  him  in  the  manner  of 
procnzing  or  applying  the  necessary  funds.  It  should  seem  reason- 
able therefore  to  suppose  that  the  owner  or  occupier  who  is  to  be  held 
liable  criminally  for  non-repair,  should  be  one  in  whom  the  law  suffers 
to  be  Tested  a  command  over  and  actual  possession  of  the  profits  of  the 
land ;  and  wq  ought  to  require  some  principle  or  authority  for  holding 
that  the  liability  attaches  under  other  circumstances. 

It  is  true  that  if  it  could  be  shown  that  no  other  person  was  in  a  situ- 
ation to  be  called  on  for  the  performance  of  the  duty,  and  that  the 
public  would  receive  detriment  by  considering  the  ward  not  liable, 
there  are  not  wanting  analogies  in  the  law  which  would  justify  us  in 
enforcing  the  performance  of  it  by  him.  It  is  sufficient  to  refer  for 
this  purpose  to  the  numerous  cases  collected  in  Bacon's  Abridgment,^ 
in  which  an  infant  suing  or  being  sued,  his  age  was  not  allowed,  nor 
was  the  parol  permitted  to  demur ;  the  principle  of  which  was,  that  by 
allowing  the  priyilege  in  the  particular  case,  some  inconvenience  would 
ensue  to  the  public,  or  some  injustice  be  done  to  the  parties,  more 
than  oountervailing  the  acknowledged  inconvenience  of  suffering  the 
suit  to  proceed  during  the  non-age 

The  remaining  question  therefore  is,  whether  the  guardian  in  socage 
in  poesesdon  is  such  an  owner  or  occupier  as  to  be  properly  liable  to 
tiie  discharge  of  this  burthen.  Now  it  is  clear  that  the  guardian  in 
socage,  after  entry,  has  the  legal  possession  of  the  land  to  the  use  of 
the  infant.  It  is  observed  by  Bayley,  J.,  in  Bex  v.  Oakley ^^  that  the 
form  of  pleading  by  a  guardian  in  socage,  is,  that  he  entered  as  such, 
and  was  possessed.  During  the  continuance  of  his  interest,  he  is  in 
the  entire  receif>t  of  the  ^profits,  and  he  is  invested  with  the  absolute 
control  over  their  immediate  disposal,  subject  only  to  the  maintenance 
of  the  heir.  He  may  bring  trespass  or  ejectment  in  his  own  name,  and 
make  a  lease  also  in  the  same  until  the  infant's  age  of  fourteen  ;3 
court  should  be  held  in  his  name,^  and  he  may  grant  copyholds  in  re- 
version even,  the  grants  of  which  will  be  good,  though  they  come  not 
into  possession  during  the  non-age  of  the  ward.' 

The  guardian  then  being  in  possession,  and  receiving  and  disposing 
of  all  the  issues,  subject  only  to  the  infant's  maintenance  and  a  future 
aooount,  is  undoubtedly  such  an  owner  and  occupier  as  may  properly 
be  looked  to  by  the  public  for  the  discharge  of  all  those  obligations  to 
which  the  land  is  subject.    And  there  is  no  injustice  or  inconvenience 

1  TSt  *«  Infaney  and  Age  '*  (L.). 

1 10  East,  49fi.  «  Shoplaue  v.  Boydler,  Cro.  Jao.  90. 

*Wa4A  V.  Baker  and  Cole,  1  Ld.  Baym.  •SBoU.Abr.41;  U Via. Abr.  185, pL 8. 
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in  this ;  because  upon  the  account  which  he  is  to  render  to  the  infant^ 
he  shall  haye  allowance  of  all  his  reasonable  costs  and  expenses.^ 

Upon  the  whole,  therefore,  we  conclude,  that  assuming  it  to  be  true 
generally  that  an  owner  not  In  possession  may  be  bound,  as  well  as 
the  occupier,  to  the  performance  of  the  repairs  of  a  bridge  ratione 
tenunBj  crtiU  an  infant  in  ward  to  a  guardian  in  socage  in  possession, 
does  not  fall  within  the  reason  of  that  rule,  and  consequently  that  the 
defendant  upon  the  facts  now  appearing,  should  have  been  acquitted. 

BtUe  absolute. 


ASSAULT— FABENT  AND  CHILD— PERSON  IN  LOCO  PABENTIS  —  COBr 

POBAL  PUNISHMENT. 

Snowden  V.  State. 

[12  Tex.  App.  105.] 
In  the  Court  of  Appeals  of  TexaSy  1882. 

The  Bole  fhat  Tlolanoe  to  the  Person  does  not  amonnt  to  assanU  end  battery  if  In- 
flicted aa  moderate  correction  by  parent  on  child,  applies  to  one  in  loco  partnUg  as 
well  as  the  real  parent;  e.  g.,  a  brother  who  proYides  a  sister  of  fifteen  with  lodgings 
clothing  and  schooling 

Appeal  from  the  Circuit  Court  of  Lamar  County. 

Appellant  was  charged  by  indictment  with  an  aggravated  assault  and 
battery  on  Fanny  Snowden,  a  female.  The  jury  found  him  guilty,  and 
assessed  his  punishment  at  a  fine  of  $25.  The  young  woman  herself  was 
examined  as  a  witness,  and  her  testimony  is  given  in  full  in  the  opinion 
of  this  court.    It  comprises  all  the  material  facts. 

Wooldridge  and  Phillips^  for  the  appellant. 

H.  ChUton^  Assistant  Attomey-Greneral,  for  the  State. 

HuBT,  J.  The  defendant,  Frank  Snowden,  was  convicted  of  an  ag- 
gravated assault  and  battery,  made  upon  one  Fannie  Snowden. 

Fannie  swears  as  follows:  ^^lam  the  alleged  injured  party;  am 
sister  to  defendant ;  am  now  fifteen  years  old.  I  have  been  living  with 
defendant  for  about  two  years,  ever  since  he  married.  My  sister  and 
I  have  been  living  with  defendant  ff}T  about  two  years  as  members  of 
his  family ;  he  has  been  boarding,  clothing  and  educating  us ;  he  sent 
us  to  the  free  school,  and  also  to  other  schools  when  there  was  any 
in  the  neighborhood.  He  has  always  treated  us  kindly,  and  provided 
for  us  well.    We  would  work  for  him  when  not  at  school.    I  remDm- 

iLitt..seo.Ua 
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T>er  the  time  I  was  at  Mr.  Harrison's  house.  I  never  asked  my  brother 
if  I  could  go  there.  He  told  me  when  I  left  to  come  back  in  a  short 
time,  as  he  wanted  us  to  go  to  work  in  the  field.  I  stayed  about  one  hour, 
heard  him  calling  me.  I  did  not  go.  When  I  started  home  I  met  him; 
he  then  asked  me  if  I  heard  him  calling  me.  I  told  him  I  did.  He 
then  asked  me  why  I  did  not  come.  I  told  him  because  I  did  not  want 
to.  I  told  him  that  I  did  not  intend  to  work  much  longer.  He  then 
gave  me  a  push  toward  home ;  he  did  not  strike  me.  He  never  hurt 
me.  The  Harrison  family  tried  several  times  to  get  me  to  leave 
broHier's  and  get  me  another  home.  I  went  home.  Defendant  never 
had  any  whip,  and  never  struck  me  with  a  whip  at  any  time.  I  went 
to  the  field  to  work." 

Cross-examined  the  witness  stated:  ''  I  went  and  laid  down  on  the 
bed  after  I  came  from  the  field.  I  was  crying  when  I  came  through 
the  field  to  the  house.  I  went  to  the  house  before  the  others  went  to 
the  house.    I  am  fifteen  years  old. ' ' 

Be-ezamined.  '^I  was  crying  about  the  push  brother  gave  me; 
not  becanse  he  hurt  me,  but  because  I  was  mad  about  it.  I  never 
went  to  bed  on  account  of  any  injury  inflicted  on  me  by  defendant.  I 
went  home  before  the  other  hands  for  the  purpose  of  doing  the  work 
at  the  house.  I  think  I  milked  the  cows  that  evening.  I  usually 
went  home  to  milk.  I  was  some  distance  from  Harrison's  house  when 
defendant  and  I  met.'*  There  was  other  testhnony  showing  that  the 
defendant  stood  in  loco  parentis  toward  the  Injured  party. 

Dnder  this  state  of  case  the  defendant  requested  the  court  to  charge 
the  jury  the  law  applicable  to  this  relation  between  the  appellai^t  and 
the  party  injured.  Article  490,  Penal  Code,  provides  that  violence  used 
to  the  person  does  not  amount  to  assault  or  battery  in  the  following 
cases :  1st.  '^  In  the  exercise  of  the  right  of  moderate  restraint  or  cor- 
rection given  by  the  law  to  the  parent  over  the  child,  the  guardian 
over  the  ward,  the  master  over  his  apprentice,  the  teacher  over  the 
scholar." 

Does  this  law  shield  a  person  who  stands  in  loco  parentis  towards  the 
party  injured,  or  must  he  be,  in  fact,  the  parent?  We  are  of  the  opin- 
Son  that  it  is  not  necesary  for  the  defendant  to  be  the  parent  of  the 
assaulted  party,  to  entitle  him  to  the  provisions  of  the  above  article.^ 
There  doing  two  theories  presented  in  the  statement  of  facts,  the  law 
applicable  to  the  State's  theory  was  given  in  the  charge,  but  the  court 
refused  to  give  that  which  was  demanded  by  the  defendants.  This  was 
error  for  which  the  judgment  is  reversed  and  cause  remanded. 

Beversed  and  remanded. 

I  Gomum  V.  state,  4S  Texas,  8S1;  86  Am.  Rep.  S64. 
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8CH00LMASTEK  AND  FUFIL— GIBL.OYEB  AGE— FBAUD. 

StaTB  V.  MiZNEB. 
[45  Iowa,  248.] 

In  the  Supreme  Court  oflcfway  1876. 

1.  ▲  Scholar  may  be  Oorporally  Fnnlahed  by  a  master  for  refractory  conduct ;  and  snoh 
isnotanaMaalt. 

8.  Girl  Over  Twenty-one— firaad.  —  A  girl  oyer  twenty-one  by  pretending  that  she  waa 
nnder  age  obtained  admiaaion  to  a  school.  While  there  she  was  whipped  for  bad  con- 
duct by  the  master.  On  a  prosecntion  for  assault  against  the  master,  hetd^  that  the  girl 
haying  been  guilty  of  fraud  in  obtaining  admission  to  the  school,  could  not  set  up  her 
majority  in  answer  to  the  schoolmaster's  right  of  chastisement  of  an  infant  scholar. 

Appeal  from  Allamakee  District  Court. 

The  defendant  was  tried  before  a  justice  of  the  peace,  upon  an 
information  charging  him  with  the  crime  of  assault  and  batter7,  and 
was  convicted*  He  appealed  to  the  District  Court,  when  the  cause  was 
tried  before  a  jury,  and  he  was  again  convicted. 

The  defendant  was  fined  in  the  sum  of  ten  dollars,  and  judgment  was 
entered  against  him  therefor,  and  for  the  costs  of  the  prosecution. 
Defendant  appeals. 

StiUweU  &  Baker  J  and  A.  M,  May^  for  appellant. 

M.  E.  Cutis,  Attomey-Greneral,  for  the  State. 

Day,  J.  The  prosecuting  witness,  Ida  Brumer,  in  substance  testified 
that  the  defendant  taught  a  district  school  in  Bossville,  and  that  she 
commenced  attending  his  school  in  the  fore  part  of  November,  1874. 
That  on  the  22d  day  of  December,  1874,  whilst  she  was  a  pupil  in 
defendant's  school,  defendant  whipped  her  in  a  manner  which,  from 
her  testimony,  appears  to  be  unreasonable  and  immoderate.  She  far- 
ther testified  that,  at  the  time  she  commenced  going  to  school,  which 
was  about  the  10th  of  November,  she  told  the  defendant,  she  was 
twenty  years  of  age,  and,  that  in  fact,  she  was  twenty-one  years  of  age 
on  the  25th  day  of  that  month.  No  testimony  was  introduced  on  the 
part  of  the  State  but  that  of  the  prosecuting  witness.  The  State  having 
rested  the  defendant  made  the  following  admissions  and  offer  to  wit: 
*'  It  is  hereby  conceded  by  the  defendant  that  he  whipped  Ida  Brumer, 
at  the  time  and  placed  alleged  in  the  information,  and  that  he  is  guilty 
of  an  assault  and  battery,  unless  he  could  show,  as  he  offers  to  do, 
that  such  whipping  was  reasonable  chastisement  of  said  Ida  Brumer, 
in  the  school  as  his  pupil,  for  misconduct  in  school.  Defendant  further 
concedes  that  said  Ida  Brumer,  at  the  time  of  such  whipping,  had 
attained  her  majority."  Thereupon  the  court  refused  to  allow  the 
defendant  to  prove  that  the  alleged  whipping  was  reasonable  chastise- 
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ment  of  said  Ida  Brumer  in  school  as  his  pupil,  for  misconduct 
in  school,  holding  that,  as  it  was  conceded  that  Ida  Brumer 
had  attained  her  majority  at  the  time  of  the  whipping,  the 
facts  which  the  defendant  offered  to  prove  constituted  no  de- 
fence. To  this  ruling  the  defendant  excepted.  No  further  evi- 
dence being  introduced,  the  court  instructed  the  jury  as  follows :  ^'  If 
you  find  from  the  evidence  that  the  defendant  committed  an  assault  and 
battery  upon  the  prosecutrix,  and  you  further  find  from  the  evi- 
dence that  at  the  time  of  the  assault,  the  prosecutrix  had  attained 
the  age  of  twenty-one  years,  you  are  instructed  that  the  defend- 
ant had  not  the  lawful  right  to  make  the  assault  and  battery 
as  a  punishment  for  disobedience  of  the  orders  of  the  teacher  or 
of  the  rules  of  the  school."  The  defendant  excepted  to  this  instruc- 
tion. The  court  seems  to  have  recognized  the  general  doctrine  that  a 
teacher  may  for  the  maintenance  of  his  authority  and  the  enforcement, 
of  discipline,  legally  inflict  reasonable  chastisement  upon  a  pupil. 
Whilst  the  authorities  upon  the  subject  are  not  numerous,  there  can,  it 
seems  to  us,  be  no  doubt  of  the  existence  of  the  right.  In  3  Greenleaf 
on  Evidence,^  it  is  said  the  criminality  of  a  charge  of  assault  and  battery 
may  be  disproved  by  evidence  showing  that  the  act  was  lawful ;  as  if  a 
parent  in  a  reasonable  manner  corrects  his  child,  or  a  schoolmaster  his 
scholar.     See  Landus  v.  Seaver^^  Commonwealth  v.  BandxilL^ 

The  court  denied  the  right  of  the  defendant  in  this  case  to  inflict  cor- 
poral punishment  to  any  extent  upon  the  prosecuting  witness,  because 
she  was  twenty-one  years  of  age.  A  parent  may  lawfully  correct  his 
child,  being  under  age,  in  a  reasonable  manner.^  If  the  court  intended 
to  deny  the  right  of  the  defendant  to  chastise  the  prosecuting  witness 
because  the  same  limitation  is  imposed  upon  a  teacher  as  upon  a  parent, 
the  right  to  inflict  corporal  punishment  should,  in  this  case,  have  been 
denied  axx>n  reaching  the  age  of  eighteen,  for  then  the  prosecuting  wit- 
ness attained  her  majority.^  Schools  are  provided  for  the  instruction 
of  youth  between  the  ages  of  five  and  twenty-one  years.®  If  the  right 
of  a  teacher  to  inflict  corporal  punishment  is  correlative  simply  with  the 
right  of  a  parent,  it  follows  that  in  every  school  there  may  be  a  privi- 
l^ed  class  of  young  ladies,  between  the  ages  of  eighteen  and  twenty- 
one  years,  entitled  to  all  the  privileges  of  the  school,  but  not  subject  to 
the  same  discipline  and  authority  as  the  other  pupils.  It  is  quite  appar- 
ent that  such  a  condition  of  things  might  destroy  the  authority  of  the 
teacher,  and  be  utterly  subversive  of  good  order.     But,  as  the  court 

1  see.  es.  4  1  Blackit  462;  9  Kent's  Com. 

S  »  Vt.  U4.  206. 

*  4  Gray,  36.  •  Code,  sec  2237. 

*  Code,  Beo.  1727. 

1  Defbncbs.  11 
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fixed  the  age  of  twenty-one  years  it  is  probable  that  he  had  in  view,  not 
any  analogy  between  teacher  and  parent,  but  the  ages  of  those  who  might 
lawfuUy  attend  school.  Only  youth  between  the  ages  of  five  and  twenty* 
one  years  of  age  are,  of  right,  entitled  to  attend  the  public  schools.  Bat 
if  a  child  a  few  months  younger  than  five  years  should,  by  misrepre- 
senting  his  age,  or  by  mere  sufferance,  be  allowed  to  attend  school  and 
enjoy  its  privileges  and  advantages,  would  a  teacher  be  liable  to  a  prose- 
cution for  assault  and  battery,  if  he  should  inflict  reasonable  and  moder- 
ate chastisement  upon  such  pupil  for  conduct  tending  to  destroy  the 
order  of  the  school  and  lessen  the  means  of  imparting  instruction  to 
others?  Manifestly,  it  seems  to  us  he  would  not.  And  if  a  person  a 
few  months  more  than  twenty-one  years  of  age  should,  by  the  like  suf- 
ferance or  misrepresentation,  be  allowed  to  become  a  pupil  in  a  schooly 
upon  what  principle  could  such  person  claim  all  the  privileges  and  ad- 
vantages which  belong  only  to  persons  under  the  age  of  twenty-one 
years,  and  at  the  same  time  be  granted  immunity  from  the  reasonable 
corporal  inflictions  which  may  legally  be  imposed  upon  a  person  under 
twenty-one  years  of  age?  A  person  over  twenty-one  years  of  age 
becomes  a  pupil  of  his  own  voluntary  act.  If  he  does  so,  and  thus  of 
his  own  will  creates  the  relation  of  teacher  and  pupil,  and  claims  privi- 
leges and  advantages  belonging  only  to  those  under  age,  he  thereby 
waives  any  privilege  which  his  age  confers.  These  views  are  fully  sus- 
tained by  the  case  of  Stevens  v.  Fassett?-  In  this  case,  on  page  287» 
the  court  say:  '^  But  it  is  insisted  that,  if  such  is  the  authority  of  the 
teacher  over  one  who  is,  in  legal  contemplation,  a  scholar,  tiie  same 
can  not  apply  to  the  case  of  one  who  has  no  right  to  attend  the  school 
as  a  pupiL  It  is  not  necessary  to  settle  the  question  whether  one  living 
in  the  district  and  not  being  between  the  ages  of  four  and  twenty-one 
years,  can,  with  propriety,  require  the  Instruction  of  town  schools.  If 
such  does  present  himself  as  a  pupil,  is  received  and  instructed  by  the 
master,  he  can  not  claim  the  privilege,  and  receive  it,  and  at  the  same 
tUne  be  subject  to  none  of  the  duties  incident  to  a  scholar.  If  dis- 
obedient, he  is  not  exempt  from  the  liability  to  punishment,  so  long  as 
he  is  treated  as  having  the  character  which  he  assumes.  He  can  not 
plead  his  own  voluntary  act,  and  insist  that  it  is  illegal,  as  an  excuse  for 
creating  disturbances,  and  escape  consequences  which  would  attach  to 
him  either  as  a  refractory,  incorrigible  scholar,  or  as  one  who  persists  in 
interrupting  the  ordinary  business  of  the  school." 

The  prosecuting  witness  in  this  case,  although  within  fifteen  days  of 
being  twenty-one  years  of  age,  told  the  defendant  that  she  was  twenty 
years  of  age.    This  could  have  been  done  for  no  other  purpose  but  that 

1  27  Me.  266. 
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of  deceiving  the  defendant  as  to  her  age,  and  securing  privileges  and 
advantages  to  which  the  law  did  not  entitle  her.  She  voluntarily 
assumed  the  position  of  pupil,  claimed  its  rights,  and  took  upon  herself 
its  duties,  and  she  thereby  conferred  upon  her  teacher  his  correlative 
rights  and  duties.  The  court  should  have  permitted  the  defendant  to 
prove  that  the  whipping  was  a  reasonable  chastisement  of  the  prosecut- 
ing witness  as  his  pupil,  for  misconduct  in  school,  and  should  have  left 
it  to  the  jury  to  determine  whether  or  not  the  whipping  was,  under  all 
the  circumstances,  reasonable. 
In  rejecting  the  testimony  offered,  and  in  giving  the  instructions 

complained  of,  the  court  erred. 

jReversed, 


NOTES. 

{  45.  ChUd  Under  Seven  can  not  Oommit  Orlme.  —  A  child'  under  seven 
yeuB  of  .age  can  not  commit  a  crime. ^ 

{  46.  OliUd  Under  Fourteen,  bat  Over  Seven  Presumed  Incapable.  —  Be- 
tween the  ages  of  seven  and  fourteen,  a  child  is  presumed  incapable  of  commlt- 
ting  a  crime.*  <<An  infant  above  seven,  but  under  fourteen  years  of  age,  is 
presomed  not  to  have  such  knowledge  and  discretion  as  would  make  him  ac- 
countable for  a  felony  committed  during  that  period."  '  <<  Out  of  tenderness  to 
infanta,  the  ease  with  which  they  may  be  misled,  their  want  of  foresight  and 
their  wayward  disposition,  *  *  *  the  evidence  of  malice,  which  is  to  sup- 
ply *8^»  should  be  strong  and  clear  beyond  all  doubt  and  contradiction."  * 

S  47.  Sketch  of  the  History  of  the  Law — Mr.  Green's  Note.  —  In  a  note  to 
the  first  volume  of  his  Criminal  Reports  Mr.  Green  has  given  an  exhaustive. 
sketch  of  the  history  of  this  exception.    He  says :  — 

By  the  following  extracts  from  the  Anglo-Saxon  laws  it  appears  that  crim- 
inal liability  did  not  by  the  early  English  law  commence  at  the  age  of  seven 
years.  By  the  laws  of  King  Ina,  of  the  West  Saxons,  it  was  enacted:  "U  any 
one  steal  so  that  his  wife  and  children  know  It  not  let  him  pay  sixty  shillings 
as  wite  [fine].  But  if  he  steal  with  the  knowledge  of  all  his  household,  let 
them  all  go  into  slavery.  A  boy  of  ten  years  may  be  privy  to  a  theft."  ^  By 
the  laws  of  King  Canute,  it  was  enacted,  <<And  if  a  man  bring  a  stolen  thing 
home  to  his  cot,  and  he  be  detected  [by  the  owner] ;  it  is  just  tliat  he  [the 
owner]  have  what  he  went  after.  And  unless  it  has  been  brought  under  his 
wife's  key  lockers,  let  her  be  clear;  for  it  is  her  duty  to  keep  the  keys  of  them; 

1  Manh  «.  Loader,  14  0.  B.  (n.  s.)  085  823  (18S8) ;  Wnsiiig  .v.   State,  38  Tex.  651 

(ISSS)  ;  Wmet  v.  Oom.,  18  Bush,  230  {1817) ;  (1871) ;  State  v.  Adams,  76  Mo.  855  (1882) ; 

State  V.  Goln,  9  Hamph.  175  (1818) ;  State  v,  Angelo  v.  People,  96  111.  207  (1880) ;  McClorS 
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namely,  her  store-room,  her  chest,  and  her  cupboard.    If  it  be  brought  under 
any  of  these,  then  she  is  guilty.    And  no  wife  may  forbid  her  husband  that  he 
may  not  put  into  his  cot  what  he  will.    It  was  in  this  that  the  child,  which  lay 
in  his  cradle,  though  it  had  never  tasted  meat,  was  held  by  the  covetous  to  be 
equally  guilty  as  if  it  had  discretion.    But  henceforth  I  most  strenuously  for- 
bid it,  and  also  very  many  things  that  are  hateful  to  God."  ^    By  the  same  laws : 
''And  we  will  that  every  man  above  twelve  years  make  oath  that  he  will  neither 
be  a  thief  or  cognizant  of  theft.'' ^    The  laws  of  Eing^thelstan:  <<  That  no 
thief  be  spared  who  may  be  taken  with  the  stolen  goods  upon  htm,  above 
twelve  years   of  age  and  above  eight  pence." '    By  the  ordinances  of  Lon- 
don* it  is  enacted :  <<  That  no  thief  be  spared,  over  twelve  pence,  and  no  person 
over  twelve  years,  whom  we  learn  according  to  folk-right  (the  customary  law  of 
the  land),  that  he  is  guilty  and  can  make  no  denial;  that  we  slay  him  and  take 
all  he  has,"  etc.^    And  again,  by  the  same  ordinance  it  is  declared :  <<  That  the 
King  now  again  has  ordained  to  his  *  witan  >  at  *  Witlanburh,'  and  has  com- 
manded it  to  be  made  known  to  the  archbishop,  by  Bishop  Theodred,*  that  it 
seemed  to  him  too  cruel  that  so  young  a  man  should  be  killed,  and  besides  for 
so  little,  as  he  has  learned  has  somewhere  been  done.    He  then  said  that  it 
seemed  to  him,  and  to  those  who  counseled  with  him,  that  no  younger  person 
should  be  slain  than  sixteen  years,  except  he  should  make  resistance  or  fleci 
and  would  not  surrender  himself;  that  then  he  should  be  slain,  as  well  for  more 
as  for  less,  whichever  it  might  be.    But  if  he  be  willing  to  surrender  himself 
let  him  be  put  into  prison,  as  It  was  ordained  at  *  Greatlanlea'  and    by  the 
same  let  him  be  redeemed." ' 

Lord  Hale  says:^  <<  Experience  makes  us  know  that  every  day  niurders, 
bloodsheds,  burglaries,  larcenies,  burning  of  houses,  rapes,  clipping  and  coim- 
terf citing  of  money,  are  committed  by  youths  above  fourteen  and  under  twenty- 
one  ;  and  if  they  should  have  impunity  by  the  privileges  of  such  their  minority, 
no  man's  life  or  estate  could  be  safe."  He  also  says :  *  "  The  laws  of  En- 
gland *  *  *  that  always  affect  certainty,  determined  anciently  the  <Bta$ 
pubertati proxima  to  be  twelve  years  for  both  sexes;  under  that  age  none  could 
be  regularly  guilty  of  a  capital  offense,  and  above  the  age  and  under  fourteen 
years,  he  might  or  might  not  be  guilty  according  to  the  circumstances  of  the 
fact  that  might  induce  the  court  and  jury  to  judge  him  doU  capax  vel  ineapax,^* 
Hale  seeft  nothing  unreasonable  in  the  change  of  the  age  at  which  criminal  re- 
sponsibility may  commence  from  twelve  to  seven  years,  for  he  adds :  ^  **  Now, 
let  us  come  to  the  common  law  as  it  stood  in  after  times ;  for  In  process  of  time, 
especially  in  and  after  the  reign  of  King  Edward  HI.,  the  common  law  received 
a  greater  perfection,  not  by  the  change  of  the  common  law,  as  some  have 
thought,  for  that  could  not  be,  but  by  the  act  of  Parliament;  but  men  grew  to 
greater  learning,  judgment,  and  experience,  and  rectified  the  mistakes  of 
former  ages  and  judgments,  and  the  law  in  relation  to  infants  and  their  pun- 
ishments for  capital  offenses  was  and  to  this  day  is  asfolloweth:  "  And  he  then 
states  the  law  substantially  as  it  is  quoted  from  Blackstone. 


1  1  Thorpe,  419. 
S  1  Thorpe,  839. 

*  1  Thorpe,  199. 

^  Jadicia  ClTitatls  LundoniSB. 

*  1  Thorpe,  229. 


>  Bishop  of  London,  A.  D.  900,  antU  aboat 
921. 

»  1  Thorpe,  241. 
«  P.  0.  25. 
»  P.  C.  22. 
V>  p.  24. 
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The  age  of  seven  as  the  tennlnation  of  the  period  of  absolute  non-responsi- 
bility and  the  age  of  fourteen  as  the  commencement  of  full  responsibility  for 
crimes  was  adopted  In  the  English  from  the  Roman  law  and  arose  from 
a  mistaken  understanding  of  that  law.  The  history  of  the  matter,  unlike 
many  things  In  the  English  law,  can  be  traced  to  its  origin.  In  the  early 
period  of  the  Roman  law  all  legal  acts  were  performed  by  means  of  con- 
secrated formulas — by  sacramental  words  which  the  parties  themselves  must 
pronounce:  no  agency  in  the  matter  being  permitted.  One  who  could  not 
pronounce  the  required  words — either  because  of  natural  defect  or  because 
from  his  extreme  youth  he  as  yet  had  not  acquired  the  power  of  articulation  — 
could  therefore  i>erform  no  judicial  act.  An  Infant  ii^ans  (qui  f art  non  potest) 
was  one  who  was  thus  incapacitated  because  he  was  too  young  to  talk.  The 
word  had  a  strictly  material  sense.  The  period  at  which  one  ceased  to  be 
an  Infant,  therefore  varied  in  each  case.  When  he  could  articulate  then,  with 
the  authorization  of  his  tutor,  he  could  perform  judicial  acts. 

At  the  same  period  of  the  Roman  law,  one  who  had  arrived  at  puberty,  p^Sbes, 
bad  the  free  disposition  of  his  goods.  This  word  also  had  the  same  material 
meaning.  The  age  of  puberty,  if  questioned  in  any  given  case,  was  determined 
according  to  the  fact;  it  varied  with  the  tardy  development  or  the  precocity  of 
the  individual. 

But  though  a  child  could  talk  he  was  not  on  that  account  alone  considered 
to  have  understanding.  Until  he  approached  the  age  of  puberty  he  was  con- 
sidered to  be  without  understanding. 

It  was  an  ancient  opinion  in  philosophy,  an  opinion  which  still  has  support- 
ers, that  the  human  organization  undergoes  a  fundamental  change  at  stated 
periods  of  seven  years.  Influenced  by  this  opinion  some  of  the  Roman  lawyers 
wished  to  fix  uniformly  the  age  of  puberty  at  fourteen  years  in  all  cases,  and 
to  ilx  the  age  of  seven  years  as  the  age  at  which  a  child  arrives  at  understand- 
ing. The  Emperor  Theodoslus  fixed  the  age  of  infancy  for  one  purpose  at 
seven  years.  The  formal  parts  of  the  old  Roman  law  having  at  this  time  lost 
much  of  their  force  and  the  old  meaning  of  the  term  Infant  having  lost  much 
of  the  significance,  from  this  time  it  acquired  the  meaning  of  a  child  under 
seven  years  of  age  **InfanH,  id  est  minorem  septem  annis,"  Justinian  fixed  the 
age  of  puberty  for  a  man  at  fourteen  years.  But  In  the  Roman  law  not  only 
infants  but  those  who  were  nearer  In  infancy  than  puberty,  were  incapaVle  of 
oommitting  crime.  Till  ten  and  a  half  if  a  male,  tiU  nine  and  a  half  years  of 
age  tf  a  female,  the  child  was  considered  praodmus  irtfantics  and  incapable  of 
eommltttng  crime,  nan  doU  capax.  From  that  age  till  the  age  of  puberty 
(twelve  or  fourteen  years  according  to  the  sex),  there  was  a  presumption  of  in- 
capadty,  subject  to  be  rebutted  by  contrary  proof  according  to  the  maxim 
wmUtta  MUppJet  cetatem^  and  the  child  could  be  punished  **  siproximus  pubertate 
sUetob  idse  deUnquere.*^  But  in  such  case  a  less  punishment  must  be  inflicted . 
PvpiBtcs  miUua  punitur.  This  doctrine,  even  to  the  point  of  holding  that  one 
imder  the  legal  age  of  puberty  is  physically  incapable  of  committing  rape,  has 
been  transplanted  Into  the  English  law,  with  the  exception  that  a  mistake  was 
made  In  overlooking  the  fact  that  an  infant  was  not  a  child  in  arms,  but  one 
under  seven  years  of  age,  and  that  therefore  one  nearer  in  infancy  than  puberty 
(pfoxkmu  iitfantics)  was  not  a  child  under  seven  years  of  age,  but  was  a  chUd 
mder  ten  and  a  half. 

Other  nations  have  understood  the  spirit  of  the  Roman  law  more  correctly. 
Bj  the  old  French  law  one  under  the  age  of  puberty  was  incapable  of  commit- 
tfny  crime. 
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By  the  common  law  of  Germany  there  conld  be  no  guilt  before  the  age  of 
fourteen.  By  the  Anstrian  code  a  responsibility  commences  at  the  age  of  ten« 
but  an  offense  committed  by  one  nnder  the  age  of  fourteen  Is  punished  only 
like  an  Infraction  of  a  police  regulation. 

By  the  penal  code  of  Bavaria  the  period  of  Irresponsibility  ceases  at  the  age 
of  eight  years,  but  offenses  committed  by  children  between  the  ages  of  eight 
and  twelve  can  only  be  punished  by  corporal  chastisement  or  by  imprison- 
ment from  two  days  to  six  months.  Between  the  ages  of  twelve  and  sixteen 
the  punishment  is  mitigated. 

By  the  penal  code  of  Spain  a  child  Is  irresponsible  till  he  is  nine  years  old; 
the  punishment  is  mitigated  till  eighteen. 

By  the  code  of  Piedmont  a  child  is  held  to  be  irresponsible  till  he  is 
fourteen  years  old;  from  fourteen  years  of  age  till  twenty-one  the  punishment 
that  can  be  inflicted  is  less  than  that  that  can  be  inflicted  upon  an  adult. 

By  the  laws  of  Parma,  Naples,  Piedmont,  and  Spain  no  person  under  eigh- 
teen years  of  age  can  be  condemned  to  death. 

In  the  State  of  Arkansas  criminal  liability  does  not  commence  till  the  age  of 
twelve;  in  Colorado,  Georgia,  Dlinols,  and  Nebraska  till  ten;  in  Texas  till 
nine ;  and  In  the  latter  State  no  person  under  seventeen  years  of  age  can  be 
punished  capitally. 

By  Livingstones  Criminal.  Code  for  the  State  of  Louisiana,  it  Is  provided :  — 

<<  Art.  29.  No  person  shall  be  convicted  of  any  offense  committed  when  an* 
der  nine  years  of  age;  nor  of  any  offense  when  between  nine  and  fifteen  years 
of  age,  unless  it  shall  appear  by  proof  to  the  jury  that  he  has  sufficient  under- 
standing to  know  the  nature  and  illegality  of  the  act  which  constituted  the 
offense." 

« Art.  80.  If  a  minor  shall  commit  an  offense  by  command  or  persuasion  of 
any  relation  in  the  ascending  line;  of  his  tutor  orjQurator,  or  any  person  act- 
ing as  such;  or  of  his  master,  if  he  be  an  apprentice  or  servant,  then  the  minor 
shall  be  punished  for  such  offense  by  simple  imprisonment,  during  one-half  of 
the  time  to  which  he  would  have  been  sentenced  had  he  been  of  full  age. 
Provided  such  minor  have  attalued  the  age  of  fifteen  years  at  the  time  of  the  com- 
mission of  the  offense;  If  under  that  age  the  command  or  persuasion  of  either 
of  the  persons,  standing  in  either  of  the  relations  to  him  which  are  above  enn- 
merited,  shall  excuse  him  from  punishment,  if  the  offense  committed  be  a 
misdemeanor  only;  but  if  the  offense  be  a  crime,  such  minor 'under  fifteen 
years  of  age  shall  be  committed  to  the  school  of  reform,  for  the  purpose  of  beln^ 
instructed  in  some  trade,  In  the  manner  particularly  provided  for  in  the  Code 
of  Beform  and  Prison  Discipline.  And  in  all  cases  of  crimes  committed  by 
minors,  under  the  age  of  eighteen  years,  except  those  punished  by  imprison- 
ment for  life,  the  court  may  direct  that  the  offender  be,  either  in  lieu  of  or  in 
addition  to,  the  punishment  generally  provided  for  the  offense  be  so  committed 
to  the  school  of  reform." 

According  to  Blackstone,  **  the  capacity  of  contracting  guilt "  is  measured 
*  *  by  the  strength  of  the  delinquent's  understanding  and  judgment."  How  much 
understanding  and  judgment,  and  understanding  of  what,  and  judgment  exer- 
cised upon  or  about  what,  must  an  infant  have  to  be  a  proper  subject  of  pun- 
ishment? Blackstone  speaks  of  <<  cunning,"  of  the  maxim  **mdlUia  aupplet 
€Btatem,*^  of  <<  felonious  discretion,"  of  *^doli  eapax,**  of  "ability  to  discern  be- 
tween good  and  evil,"  of  "  a  consciousness  of  guHt  "  of  **  a  discretion  to  dis- 
cern between  good  and  evil,"  of  "malice,  revenge,  and  cunning,"  and  of 
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^'miBChieTOQs  discretion."  These  are  very  vague  and  Indeterminate  phrases, 
apart  firom  the  consideration  that  no  two  of  them  convey  the  same  idea.  Had 
care  been  used  to  select  words  wtiich  shonld  perplex  the  subject  instead  of 
i;iTtog  the  desired  information,  none  better  for  the  purpose  conld  perhaps  have 
been  chosen. 

Is  the  word  cunning  used  in  its  original  sense  of  knowledge  or  in  a  derived 
flense  implying  deceit  coupled  with  a  low  kind  of  skill?  In  what  sense  are  we 
to  understand  the  word  "  malice,"  that  most  indeterminate  of  all  legal  terms? 
What  is  meant  by  the  question-begging  phrase,  a  <<  felonious  discretion." 
Does  it  mean  the  same  as  a  <<  mischievous  discretion,"  and  are  the  phrases 
equivalent  to  the  united  words  **  malice,  revenge  and  cunning." 

What  Is  meant  by  the  expressions  **  doli  incapax  "  and  <<  doU  capax.^*  If  they 
mean  a  capacity  and  incapacity  for  committing  crime,  the  question  is  not  an- 
swered, for  the  question  is,  in  what  does  that  incapacity  consist?  What  is  an 
^'abUity*'  or  a '<  discretion  to  discern  between  good  and  evil?"  Good  and 
evil  are  relative  terms.  Is  it  good  and  evil  in  relation  to  the  divine  law?  or  to 
human  law?  to  the  customs  of  society?  or  to  the  opinions  and  habits  of  ac^ 
qoaintances?  or  to  things  as  they  really  exist?  or  to  their  outside  appearances? 
The  infant  with  the  first  draught  of  milk  which  he  draws  from  the  breast  gains 
a  knowledge  of  good;  the  craving  of  its  appetite  before  that  time  caused  a 
seuse  of  evil.  Its  satisfying  its  appetite  by  renewed  suction  shows  that  it  has 
now  acquired  the  ability,  the  discretion  to  discern  between  good  and  evil,  and 
that  it  exercises  that  discretion  in  making  choice  of  the  good.  True  its  power 
of  discerning  between  good  and  evil  is  limited  to  a  single  thing;  but  to  how 
many  things  is  the  power  of  the  adult  man  extended?  At  what  point  between 
tiie  two  does  this  power  have  extent  enough  to  render  its  possessor  a  fit  object 
of  poniabment? 

Mr.  Justice  Littiedale  says  he  must  have  a  <<  guilty  knowledge  that  he  was 
doing  wrong.'*  Wrong  in  relation  to  what?  to  the  laws  of  God?  of  man?  of 
nature?  of  society?  or  must  he  be  conscious  of  acting  against  the  known  or 
supposed  wishes  or  commands  of  his  parents  or  friends?  of  those  who  had  a 
right,  or  of  those  whom  he  thought  had  a  right  to  direct  or  control  him? 
Again,  what  if  any  change  is  made  in  the  meaning  of  the  sentence  by  qualifying 
the  mere  knowledge  by  the  question-begging  word  g^ty?  How  does  a  guilty 
knowledge  that  one  is  wrong  differ  from  a  simple  knowledge  that  one  is  doing 
wrong?  According  to  Mr.  Justice  Erie,  he  must  have  a  guilty  knowledge  that 
he  was  committing  a  crime.  Here  for  the  first  time  do  we  find  anything  defi- 
nite. A  crime  is  a  thing  forbidden  by  the  law  of  the  land  under  a  penalty ;  and 
t  knowledge  that  one  is  committii^  a  crime  is  a  knowledge  that  one  is  doing 
«D  act  which  subjects  him  to  punishment  by  the  law  of  the  land. 

According  to  the  Supreme  Court  of  Massachusetts,  the  jury  are  to  determine 
whether  the  **  child  acted  with  intelligence  and  capacity,  and  an  understanding 
of  the  unlawful  character  of  the  act  charged."  If  this  definition  of  the  crimi- 
ual  capacity  be  the  same  as  that  of  Mr.  Justice  Littiedale,  then  a  guilty  knowl- 
ledge  is  a  rational  knowledge.  It  is  not  a  simple  knowledge  tliat  such  an  act  is 
punishable  by  law,  but  there  must  be  coupled  with  that  knowledge  a  rational 
understanding  of  legal  punishment  and  legal  obligation. 

But  Mr.  Livingstone,  with  his  usual  admirable  clearness,  has  expressed 
everything  by  saying  <<that  he  must  have  sufficient  understanding  to  know  the 
nature  and  illegality  of  the  act." 

It  is  upon  this  ground  that  Mr.  Austin  places  the  exemption  from  liability. 
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He  rays  .'1  "An  infant  •  •  •  is  exempted  from  liability,  not  because  he  tsaa 
infant  *  *  •  bat  becanse  it  is  inferred  from  his  infanpy  *  •  •  that  at 
the  time  of  alleged  wrong,  he  was  ignorant  of  the  law;  or  (what  in  effect  is 
the  rame  thing)  was  unable  to  remember  the  law.  Or  (assuming  that  he  had 
known  and  was  able  to  remember  the  law),  it  Is  inferred  that  he  was  unable  to 
apply  the  law  and  to  goyem  his  condnct  accordingly;  that  he  did  not  and  could 
not  foresee  the  consequences  of  his  conduct;  and,  therefore,' did  not  and  could 
not  foresee  that  his  conduct  tended  to  the  consequences  which  it  was  the  end  of 
the  law  to  avert.  For,  in  order  that  I  may  adjust  my  condnct  to  the  command 
or  prohibition  of  the  law,  I  must  know  and  remember  what  the  law  is;  I  must 
distinctly  apprehend  the  nature  of  the  conduct  which  I  contemplate;  and  (in 
the  language  of  lawyers  and  logicians),  I  must  correctly  mbwme  the  specific' 
case  as  falling  within  the  law.  In  other  words,  I  must  compare  the  conduct 
which  I  contemplate  with  the  purpose  or  end  of  the  law,  and  must  be  able  to 
perceiye  that  it  agrees  or  conflicts  with  that  purpose  or  end.  •  •  •  Unless 
I  am  competent  to  this  intellectual  process,  the  ranction  can  not  operate  as  a 
motive  to  the  fulfillment  of  the  obligation  or  (changing  the  expression)  the  ob- 
ligation is  necessarily  ineffectual." 

But  it  may  be  objected  that  many  adults  have  not  this  knowledge,  but  yet  are 
not  excused  from  the  consequences  of  their  acts.  This  is  a  general  rule,  it  is 
true,  and  the  reason  for  it  is  this:  If  ignorance  of  the  law  were  allowed  as  an 
excuse,  the  administration  of  the  law  would  be  brought  to  a  stand  or  thrown 
into  the  utmost  confusion.  In  the  majority  of  cases  it  would  be  nearly  impos- 
sible to  prove  either  that  the  party  was  or  was  not  acquainted  with  the  law. 
And  if  it  should  be  ascertained  that  he  were  not  acquainted  with  it,  the  further 
fact,  whether  or  not  his  ignorance  of  it  were  an  innocent  or  blameworthy  Igno- 
rance, would  still  remain  to  be  determined.  This  might  necessitate  any  inquiry 
into  the  whole  course  of  his  previous  life.  Moreover,  as  Mr.  Austin  says,* 
"  Some  laws  are  so  obviously  suggested  by  utility  that  any  person  not  insane 
would  naturally  surmise  or  guess  their  existence.  •  •  •  And  most  men's 
knowledge  of  the  law  is  mostly  of  this  kind.  They  see  that  a  particular  act 
would  be  mischievous,  and  they  conclude  that  it  must  be  prohibited." 

But  no  difficulty  arises  in  regard  to  proof  where  a  certain  age  Is  assumed  be- 
fore the  arrival  of  which  an  infant  shall  be  held  irresponsible.  The  only  fact  for 
inquiry  then  is,  not  was  the  defendant  ignorant  of,  or  acquainted  with  the  law, 
and  if  ignorant,  then  was  he  ignorant  through  any  fault  of  his  own ;  but  it  is  the 
single  fact  whether  or  not  he  has  reached  a  certain  age,  which  is  a  fact  as  sus- 
ceptible of  accurate. proof  as  any  other,  the  simplest  fact.  The  law  has  under- 
taken to  fix  this  age  at  seven  years.  Mr.  Fitzjames  Stephens  in  his  "  General 
View  of  the  Criminal  Law,*  says  this  limit  is  <  nagatory,'  because  no  jury 
would  ever  convict  a  child  under  seven."  ^ 

It  appears  obvious  that  if  what  has  been  raid  upon  the  degree  of  knowledge 
necessary  to  constitute  criminal  responsibillly  be  correct,  a  child  under  seven 
years  can  not  have  had  the  experience  necessary  to  attain  that  knowledge.  It 
is  said  to  be  a  maxim,  that  it  is  better  that  ten  guUtj  persons  should  escape 
than  that  one  innocent  person  should  suffer.  Unlera  the  maxim  should  bo  re- 
versed, and  it  be  held  that  it  is  better  that  ten  innocent  persons  should  be  pun- 
ished than  that  one  guilty  person  should  escape,  the  termination  of  the  age  of 
non-imputability  should  be  placed  considerably  beyond  seven  years,  If  Infancy 

^  AoBtin't  Jurispradenee,  see.  26.  t  lb.  *  p.  86. 
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be  not  now  adequately  protected  by  the  rule  that  from  the  age  of  seven  till  four- 
teen, there  is  a  presumption  of  incapacity  rebuttable,  however,  by  evidence. 

One  might  infer,  a  priori^  perhaps  that  a  bench  of  judges  trained  in  dry  tech- 
nical reasonings  and  a  jury  of  artisans  and  shop-keepers  versed  wholly  in  the 
baslness  of  practical  every-day  life,  would  be  as  unfit  a  tribunal  as  could  be 
selected  for  the  purpose  of  judging  of  the  processes  of  the  infant  mind.    An 
examination  of  the  cases  where  the  evidence  appears  upon  which  a  conviction 
lu8  been  had,  bears  out  tills  a  priori  inference  to  a  most  unexpected  and  start- 
ling extent.  According  to  Blackstone,  as  above  quoted,  <<  one  boy  of  ten,  another 
of  nine  years  old,  who  had  killed  their  companions,  have  been  sentenced  to 
death,  and  he  of  ten  years  actually  hanged,  because  it  appeared  upon  their 
trial,  that  the  one  hid  himself  and  the  other  hid  the  body  he  had  killed,  which 
hiding  manifested  a  consciousness  of  guilt  and  a  discretion  to  discern  between 
good  and  evil."    But  proof  tliat  a  child,  after  he  saw  the  consequences  of  his 
act  was  frightened  or  knew  that  he  had  done  wrong,  standing  by  itself  without 
other  evidence,  even  if  admissible  at  all,  which  may  well  be  doubted,  is  no  sulO- 
dent  proof  that  he  had  knowledge  before  the  commission  of  the  act.    There 
mast  be  a  first  time  that  the  conscience  speaks  and  proof  that  an  infant  real- 
ised that  he  had  done  wrong  after  the  act  committed,  standing  by  itself  can 
afford  little  ground  for  logical  or  legal  Inference  that  prior  to  committing  the 
act  he  knew  it  was  wrong.    There  is  a  very  general  rule  of  law  that  things  once 
proved  to  exist  are  presumed  to  continue,  but  there  is  no  rule  of  law  that  proof 
of  the  existence  of  a  state  of  facts  at  one  time  affords  any  presumption  of  their 
preTious  existence.    But  an  examination  of  the  cases  above  referred  to  will 
ahow  that  the  evidence  on  the  part  of  the  prosecution  was  generally  largely 
made  up,  and  in  some  cases  consisted  wholly  of  evidence  of  this  description. 

{  48. IllinoiB  and  Ttozas  Statutee.  —  Under  the  Illinois  and  Texas  stat- 
utes it  is  held  that  the  evidence  of  the  capacity  of  the  infant  must  be  very  clear 
to  sostain  a  conviction.^ 

{  49.  Areon — Ohlld  of  Tto.  ^In  B.  v.  Smith,*  a  boy  of  ten  years  of  age  was 
indicted  for  setting  fire  to  a  hay  rick.  There  was  no  evidence  of  any  malicious 
intention.  Eblk,  J.  (to  the  jury).  <<  Where  a  child  is  under  the  age  of  seven 
years  the  law  presumes  him  to  be  incapable  of  committing  a  crime ;  after  the  age 
of  fourteen,  he  Is  presumed  to  be  responsible  for  his  actions,  as  entirely  as  if  he 
were  forty,  but  between  the  age  of  seven  and  fourteen,  no  presumption  of  law 
arises  at  all,  and  that  which  Ls  termed  a  malicious  intent  —  a  guilty  knowledge 
that  he  was  doing  wrong — must  be  proved  by  the  evidence,  and  can  not  be 
presumed  from  the  mere  commission  of  the  act.  You  are  to  determine  from  a 
review  of  the  evidence  whether  it  is  satisfactorily  proved  that  at  the  time  he  fired 
the  rick  (if  you  should  be  of  opinion  he  did  fire  it)  he  had  a  guilty  knowledge 
that  he  was  committing  a  crime.*'    The  prisoner  was  acquitted. 

1 60.  Palae  Swearing — Boy  of  Twelve.  —  A  boy  of  twelve  has  been  held 
incapable  of  the  crime  of  false  swearing.* 

1 51.  Laroeny — Boy  Under  Thirteen. — Under  thirteen  one  is  not  guilty  of 
Ittceny  unless  there  is  evidence  of  discretion.^ 

* 

1  ABfelo  V.   People,  M  HL  209  (1880) ;  •  WUlet  v.  Com.,  18  Ba»h,  280  (im), 

WuDif «.  state,  88  Tez.  681  (ISTl).  *  Qardiner  v.  BUte,  88  Tex.  608  (1B70). 
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§  62.  Orand  Laroeny — Boy  Under  Fourteen — People  v,  Davis. — In  Poo- 
ple  T.  Davis f^  William  Davis  and  James  McBride  were  Indicted  and  pleaded  not 
guilty  to  a  charge  of  grand  larceny,  for  stealing  two  silver  watches,  two  |5 
notes,  eleven  silver  tea-spoons,  etc.,  amounting  to  f  49,  the  property  of  James 
Montgomery. 

It  I4>peared  by  the  testimony,  that  these  boys,  in  company  with  others, 
went  to  the  house  of  Mr.  Montgomery  on  Sunday  evening,  while  the 
family  were  absent,  and  succeeded  in  climbing  up  a  shed,  and  by  that  means 
were  enabled  to  raise  the  window  of  the  second-  story  ,  and  got  into  the  hoase. 
Two  women,  who  lived  opposite,  saw  Davis  come  out  of  the  house,  and  upon 
being  afterwards  taken  and  charged  with  the  act,  confessed  and  told  where 
part  of  the  goods  could  be  found. 

The  proof  being  of  that  positive  nature,  no  one  could  doubt  their  guilt. 
William  Davis   was  proved  to   be  above  fifteen  years  of  ^  age,  and  James 
McBride,  not  yet  fourteen  by  a  few  weeks. 

The  Becorder  told  the  Jury  that  the  presumption  of  law  was  in  fftvor  of  an 
infant  under  fourteen  years  of  age,  that  under  seven  the  law  supposed  the 
infant  incapable  to  commit  a  crime.  He  is  supposed  to  want  discretion  to 
Judge  between  right  and  wrong;  but  from  that  age  to  fourteen,  the  law  still 
supposes  him  innocent,  and  in  order  to  show  his  liability  for  crimes,  it  was 
necessary  to  prove  his  capacity ;  that  it  was  the  province  of  the  Jury  to  say,  from 
all  the  evidence  before  themy  whether  James  McBride  was  guilty  or  not  guilty; 
that  he  was  present,  and  assisted  in  felony,  was  satisfactorily  proved,  but 
whether  liable  on  account  of  his  tender  years,  was  the  point  for  them  to  decide, 
no  proof  of  his  capacity  or  incapacity  had  yet  been  given ;  the  presumption  was, 
therefore,  in  his  favor  up  to  the  period  the  law  supposed  he  has  attained  his 
capacity. 

The  jury  passed  upon  the  case,  finding  a  verdict  of  guilty  against  WUUam 
Davis,  and  not  guilty  for  McBride. 

§  52a.Note  to  the  Oase— Beaponaibllity  of  Infanta.  ^In  a  note  to  this  case* 
a  review  is  given  of  the  English  and  American  law  on  the  subject  as  follows: 
Infancy  is  a  satisfactory  excuse  for  the  commission  of  any  crime  up  to  the  period 
of  seven  years,  and  may  or  may  not  extend  to  fourteen.  But  upon  the  attainment 
of  that  age,  the  person  of  an  infant  is  placed  precisely  upon  the  same  footing  as 
the  rest  of  mankind,  as  it  respects  their  accountability  for  crimes;  for  at,  and 
after  this  period,  the  law  supposes  the  party  has  attained  a  Judgment  capable, 
and  a  conscience  willing,  to  decide  between  right  and  wrong.* 

Between  seven  and  fourteen,  the  law  presumes  in  fftvor  of  the  party ;  it,  prima 
faeUy  supposes  him  to  be  unacquainted  with  guilt.*  And  these  presumptions 
entertained  in  favor  of  innocence,  accumulate  In  an  inverse  proportion  with  the 
decrease  and  tenderness  of  the  offender's  years.*  And  from  this  supposed  im- 
becility of  mind,  the  law  will  not,  without  anxious  circumspection,  permit  an 
Infant  to  be  convicted  on  his  own  confession.*  Yet  if  it  appears  by  strong  and 
pregnant  evidence  and  circumstances,  that  he  was  perfectly  consdons  of  the 

1  WheeL  880  (1888).    And  see  McClare  v.  *l  Hawk.  L 

Com.,  8  (Mm.  L.  Mag.  210  (1888).  •  1  Hawk.  1 ;  1  Hale,  S5»  87. 

siWhM. 831(1828).  •/M<l,Oro.Jao.406;l  HaleS4;  FoatTO. 

«  I>r.  and  8t.»  ch.  86;  1   Hale,  86,  87;  1 
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natare  and  malignity  of  the  crime,  the  verdict  of  a  jury  may  find  him  guilty,  and 
Judgment  of  death  maybe  given  against  liim,^  wliich  agrees  with  the  author  of 
the  Commentaries,  who  says,  **  also  under  fourteen,  though  an  infant  shall  be 
prima  facUf  adjudged  to  be  doli  incapax^  yet  if  it  appears  to  the  court  and  jury, 
tiiatbe  was  doli  eapax^  and  could  discern  between  good  and  evil,  he  maybe  con- 
victed and  suffer  death.  Thus  a  girl  has  been  burnt  for  killing  her  mistress; 
and  one  boy  of  ten,  and  another  of  nine  years  old,  who  had  killed  their  com- 
panions, have  been  sentenced  to  death,  and  he  !of  ten  years  actually  hanged, 
because  it  appears  upon  their  trials,  that  the  one  hid  himself,  and  the  other  hid 
the  body  he  had  killed,  which  hiding  manifested  a  consciousness  of  guilt,  and  a 
discretion  to  discern  between  good  evil.  And  there  was  an  instance  in  the  last 
century  where  a  boy  of  eight  years  old  was  tried  in  Abingdon  for  firing  two 
bams ;  and  it  appearing  that  he  had  malice,  revenge,  and  cunning,  he  was  found 
guilty,  condemned  and  hanged  accordingly.  Thus,  also,  in  very  modem  times, 
a  boy  of  ten  years  was  convicted,  on  his  own  confession,  of  murdering  his  bed- 
fellow, there  appearing  in  his  whole  behavior  plain  tokens  of  a  mischievous  dis- 
cretion; and  as  the  sparing  of  this  boy,  merely  on  account  of  his  tender  years 
might  be  of  a  dangerous  consequence  to  the  public,  by  propagating  a  notion 
that  children  might  commit  such  atrocious  crimes  with  impunity,  it  was' 
unanimously  agreed  by  all  the  Judges,  that  he  was  a  proper  subject  of 
capital  punishment.  But,  in  all  such  cases,  the  evidence  of  that  malice  which 
is  to  supply  age,  ought  to  be  strong  and  clear  beyond  all  doubt  and  contradic- 
tion." « 

These  principles  have  long,  been  established  in  Great  Britain,  and  have  been 
adopted  in  this  country.  Their  decisions,  therefore,  upon  this  subject,  are 
good  authority  here,  at  least  so  far  as  they  respect  crimes  not  followed  by  a 
c^>ltal  punishment;  for  it  remains  to  be  seen  whether  the  enlightened  citizens 
of  this  country  (who  have  not,  nor  ever  had  in  their  statute  book,  two  hundred 
crimes  punished  with  death),  would  submit  to  see  the  execution  of  an  infant 
of  eight,  ten,  or  even  thirteen  years  of  age. 

The  records  of  our  criminal  courts  furnish  us  with  no  such  cases.  The  lowest 
period,  that  judgment  of  death  has  been  Inflicted  upon  an  infant  in  the  United 
States,  has  never  extended  below  sixteen  years,  or  at  least  after  a  careful 
search  none  could  be  found,  and  it  is  presumed  none  can  be  found. 

In  inferior  crimes  and  offenses,  where  fines  and  imprisonment  at  hard  labor 
Is  the  penalty  (as  it  is  in  most  cases  in  this  country),  the  real  or  apparent  ob- 
jection to  the  rules  of  law  upon  this  subject  do  not  exist;  and,  accordingly,  we 
ftnd  infants  of  the  age  of  eight,  nine,  and  ten,  imprisoned  and  at  hard  labor 
for  every  species  of  crime  subject  to  that  punishment. 

An  infant  under  seven  years  of  age  is  incapable  of  committing  crime. 
Between  that  age  and  fourteen,  if  it  appear  on  the  part  of  the  prosecution  that 
the  infant  is  possessed  of  sufficient  capacity,  he  may  be  convicted;  but  as  his 
age  approximates  the  nearer  to  that  of  seven,  the  inference  in  favor  is  the 
stronger;  and  as  his  age  approximates  the  nearer  of  fourteen,  the  inference  in 
his  favor,  on  the  score  of  infancy,  lessens.* 

If  the  circumstances  under  which  a  felony  Is  committed  by  an  infant  between 
seven  and  fourteen  years  of  age,  indicate  that  he  was  doing  wrong  while  steal- 
ing, this  is  tantamount  to  evidence  of  his  capacity.* 

1  lHilelO;Foft.n  •  6  Olty  HaU  Beo.  1S7 
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§  58.  Murder — Oblldren  of  Eleven  and  Twelve. — In  one  case  a  child  of 
eleyen,^  In  another  a  child  of  twelve,^  were  considered  too  yoang  to  be  found 
guilty  of  a  marder. 

§64.  Same — Child  of  Twelve — Ck>mmonwealth  v.  Elliott.^ In  Com,  v. 
Elliott,*  before  the  Supreme  Judicial  Court  of  Massachusetts,  in  September, 
1834,  a  boy  twelve  years  of  age  was  acquitted  of  a  charge  of  murder. 

The  prisoner  was  a  lad  only  twelve  years  of  age.  The  deceased  was  three 
months  short  of  thirteen  years  when  he  died.  They  were  both  children  of  veiy 
respectable  parents,  living  in  that  village ;  and  the  sympathy  of  the  community, 
strongly  excited  by  the  developments  of  the  case,  which,  for  five  months,  had 
been  the  constant  theme  of  village  conversation,  unfortunately,  though  almost 
unavoidably,  took  sides  with  one  or  the  other  suffering  families. 

Most  of  the  material  facts  were  ascertained  beyond  contradiction  or  doubt. 
The  two  children  were  companions  and  playmates.    On  the  4th  of  April  they 
slept  in  the  same  bed.    On  the  morning  of  the  5th  they  went  out  together,  with 
a  pistol  belonging  to  Elliott,  Buckland  for  some  purpose  taking  a  bundle  of 
clothes  with  him,  and  having  a  quarter  of  a  dollar,  which  was  all  the  money 
they  possessed.    For  an  hour  they  amused  themselves  by  firing  at  a  mark  near 
the  house  where  the  deceased  lived.    They  went  off  together  in  the  direction 
of  a  building  called  a  hop-house,  situated  in  an  open  field,  at  considerable  dis- 
tance from  any  habitation  or  public  road.    There  they  resumed  their  amuse- 
ment by  firing  at  least  nine  bullets  at  the  door  of  the  hop-house.    The  firing  was 
heard  till  about  twelve  o'clock,  at  noon,  by  a  witness  who  was  at  work  at  some 
distance  In  the  field,  and  who  soon  after  saw  a  boy,  of  the  appearance  of  the 
prisoner,  running  from  the  direction  of  the  hop-house,  alone.    Young  Bnddand 
there  received  a  mortal  wound  by  a  pistol  bullet,  which  entered  on  the  left  side 
of  the  breast,  an  inch  below  the  pap,  passed  through  both  lobes  of  the  lungs, 
and  came  out  at  the  back,  near  the  spine,  two  inches  higher  than  the  point  at 
which  it  entered  the  body,  carrying  with  it  into  the  breast  shreds  of  the  gar- 
ment worn  by  the  deceased.    The  wound  was  not  immediately  fatal.    The  lad 
was  found  the  next  morning  (Sunday),  under  a  hedge*  near  some  water,  to 
which  he  had  crawled  during  the  night  to  slake  that  burning  thirst  which  always 
attends  an  injury  of  this  description.    He  was  taken  to  his  parents'  house, 
where  he  languished  until  the  Thursday  following,  when  he  died. 

It  being  perfectly  certain  that  the  wound  was  given  by  the  prisoner,  the  only 
question  in  the  case  was,  whether  It  was  the  result  of  accident  or  design.  To 
this  point  the  dying  declaration  of  the  deceased,  made  to  his  mother,  and  by 
her  repeated  in  evidence,  was  adduced  by  the  attorney-general,  and  heard  by  a 
crowded  auditory,  composed,  in  a  great  proportion,  of  ladles,  with  most  thrill- 
ing emotion.  « 

Mrs.  Elizabeth  Buckland  testified  that  after  her  son  was  brought  home,  his 
wound  was  examined  and  dressed  by  the  surgeons;  and  after  the  exhaastion 
consequent  upon  this  painful  operation  had  been  somewhat  relieved,  he 
attended  to  the  exhortations  and  instruction  of  the  Rev.  Dr.  Osgood;  and  when 
all  was  still,  and  she  was  alone  with  him,  and  while  his  head  lay  upon  her 
bosom,  and  she  had  given  him  a^  parting  kiss,  and  told  him  he  must  die,  she 

1  state  V.  Aaron,  1  South.  281  (1818).  Wasnig  o.  State,  88  Tex.  651  (1871) ;    Angelo 
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begged  him  to  let  her  know  how  it  happened,  from  beginning  to  end,  declaring 
to  him  tliat  it  would  be  the  only  consolation  she  should  have,  to  hear  the  entire 
truth.  She  said  Josiah  was  then  perfectly  in  possession  of  his  reason;  that  he 
was  calm  and  collected,  and  that  slowly,  but  distinctly,  he  gave  her  the  follow- 
ing account: — 

That  Moses  and  he  had  agreed  to  go  to  Boston,  to  seek  their  fortune.  That 
Moses  told  him  they  could  easily  get  there  and  find  employment  on  board  a 
ship.  That  he  had  packed  up  his  clothes,  but  Moses  came  without  any.  That 
they  were  irresolute  and  undetermined  how  to  proceed;  that  Moses  had  a 
pistol,  and  he  (Josiah)  got  some  powder  and  ball  at  his  father's  and  they  prac- 
ticed some  time  at  a  mark  near  the  house.  They  then  went  into  the  field,  and 
began  again  at  the  same  sport.  Moses  loaded  the  pistol  and  told  Josiah  to  fire 
it.  He  did,  but  it  was  loaded  so  heavily  that  it  knocked  him  down.  That 
Hoses  then  told  him  that  they  must  divide  the  clothes.  Josiah  consented ;  but 
Hoses  wanted  the  best  coat,  which  Josiah  refused  to  let  him  have.  Words 
ensued,  and  instead  of  going  ofi,  they  recommenced  firing.  Moses  told  him  to 
put  up  a  mud  mark  on  the  hop-house,  and  while  he  was  doing  so,  fired  and 
nearly  struck  him.  Josiah  said  he  would  go  home  if  he  did  so  again,  but  Moses 
laughed  at  him,  and  said  he  should  not  go  home.  Moses  then  again  loaded  the 
pistol  and  threw  the  ramrod  from  him,  and  told  Josiah  to  pick  it  up ;  while  he 
was  so  doing,  Moses  fired,  and  the  ball  entered  his  body.  Moses  then  came  up 
and  asked  if  he  had  killed  him?  Josiah  replied,  <<  I  don't  know."  And  Moses 
then  struck  him  with  the  pistol  on  his  arm.  He  then  took  out  of  Josiah's 
pocket  a  twenty-five  cent  piece,  and  said:  " I  may  as  well  have  this,  as  anybody 
else."  Josiah  asked  him  to  help  him  home,  but  he  refused.  He  begged  him  to 
tell  his  mother  what  had  happened,  but  he  made  no  reply;  threw  down  the 
pistol  and  ran  off.  Josiah  said  he  felt  as  if  he  could  not  live  and  all  he  wanted 
was  to  see  his  mother;  that  in  the  course  of  the  night  he  crawled  to  the  water, 
and  lapped  up  some  to  quench  his  thirst.  He  was  very  sorry  for  his  fault  in 
nmning  away;  had  prayed  to  God  to  forgive  him,  and  since  he  heard  what  Dr. 
Osgood  said,  he  felt  he  would  forgive  him.  He  hoped  his  mother  would  forgive 
him,  for  he  was  very  sorry  for  his  fault. 

Other  witnesses  testified  to  other  conversations,  after  this  time,  with  more 
or  less  particularity,  and  of  course  with  some  variation  of  circumstances,  but 
always  with  a  distinct  declaration  that  the  wound  was  given  while  he  was  pick- 
ing up  the  ramrod.  It  was  manifest,  however,  that  as  his  strength  failed,  his 
mind  wandered,  and  though  at  times  perfectly  sensible,  he  was  unable  to  tell  a 
connected  tale  of  events. 

The  conduct  of  the  prisoner,  after  the  mortal  wound,  was  the  next  subject  of 
fnqalry.  It  was  certain  he  never  mentioned  the  circumstance  to  any  one  until 
after  Josiah  had  been  found,  on  Sunday  morning. 

Achsah  Buckland,  a  sister  of  the  deceased,  aged  ten  years,  testified  that, 
aboat  twelve  o'clock,  on  Saturday,  she  was  carrying  dinner  to  her  father,  who 
was  at  the  water  shops,  and  passed  Moses,  who  was  running  in  a  direction  from 
the  hop-house  to  his  father's.    He  said  nothing. 

Solomon  Mackay,  about  four  o'clock  on  Saturday,  was  planting  trees  in  the 
hfaryliig-ground.  The  prisoner  came  by  him,  having  a  spade  in  his  hand.  Wit- 
ness asked  what  he  was  going  to  do  with  it?  He  said  to  dig  angle  worms. 
Witness  said,  the  burying  ground  was  a  good  place  for  worms.  Prisoner  said 
be  knew  a  better:  and  passed  on  in  the  direction  towards  the  hop-house. 
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James  Habbard  saw  the  prisoner  coming  from  the  direction  of  the  hop-house 
on  Saturday  aftemooui  bat  thought  the  time  was  between  two  and  three 
o'clock.    Prisoner  said  he  had  been  after  worms. 

Thomas  Warner,  Jr.,  saw  the  prisoner  on  the  same  afternoon,  and  knew  the 
time  to  be  after  four  o'oclock,  and  so  much  after  as  it  took  him  to  walk 
from  the  water  shops  to  the  place  where  he  met  the  prisoner,  which  he  Judged 
would  be  four  minutes.  His  attention  was  attracted  to  the  prisoner  because  he 
was  running  when  witness  first  saw  him;  butwhen  the  prisoner  observed  him, 
he  changed  to  a  walk.  At  this  time  the  prisoner  had  no  spade  and  he  saw 
no  worms.    Prisoner  was  not  going  in  the  direction  of  his  father's  house. 

George  B.  Phelps  met  the  prisoner,  about  four  o'clock,  on  the  same  after* 
noon.  He  had  a  spade,  and  said  he  had  been  to  get  angle  worms,  and  that  he 
had  sold  his  pistol  for  four  dollars. 

Philo  T.  Cook  testified  to  the  same  facts.  The  prisoner  then  joined  Phelps,. 
Cook  and  other  boys,  and  played  ball  for  half  an  hour,  and  kept  company  with 
them  until  six  o'clock. 

In  the  evening,  after  his  return  from  work,  £paphras  Buckland,  the  father  of 
Josiah,  alarmed  at  his  absence,  went  tp  the  house  of  Bir.  Elliott,  the  father,  to 
inquire  after  him.  There  he  saw  the  prisoner,  whom  he  did  not  before 
know.  The  prisoner,  In  answer  to  Mr.  Buckland's  Inquiries,  said  that  he  sup* 
poaed  Joslah  had  run  away,  had  gone  to  Boston,  to  get  on  board  some  vessel; 
that  he  had  twenty-five  cents  with  him,  which  he  had  procured  by  selling  some 
old  iron.  Being  asked  where  he  last  saw  Josiah,  he  would  not  give  much  of  any 
answer.  At  this  time  it  must  have  been  known  to  the  prisoner  that  Josiah  was- 
wounded  and  perishing  in  the  open  field,  and  that  a  word  of  information  might 
save  his  life. 

On  Sunday  morning  before  Josiah  was  found,  Mr.  Luther  Homer,  and  his  son 
Chester,  one  of  Moses  Elliott's  pla3rmates,  met  Moses,  half  a  mile  from  the  hop* 
house.  Moses  had  a  pistol.  He  said  he  had  lent  it  the  day  before  to  Josiah,  to 
go  shooting;  that  Josiah  had  run  off;  that  he  had  found  the  pistol  by  the  hop* 
house,  and  also  Joslah's  clothes. 

Walter  Buckland,  aged  sixteen,  a  brother  of  Josiah,  was  out  on  Sunday 
morning,  and  met  Moses,  at  some  distance  from  home.  He  reported  the  mat- 
ter to  his  father,  who  sent  him  out  again,  to  watch  Moses.  Walter  found  him, 
and  asked  him  if  he  knew  where  Josiah  was?  He  replied,  "  He  has  gone  to 
Boston."  Being  interrogated  where  he  had  been  himself,  he  said,  to  the  hop* 
house,  and  that  Joslah's  clothes  were  there.  Walter  asked  him  to  go  and  show 
him  the  place,  but  he  refused,  and  said  he  must  go  home  and  prepare  to  go  to 
meeting.  Walter  told  him  he  should  go,  and  obliged  him  to  go.  Under  the  hop- 
house  steps  he  found  Joslah's  clothes;  on  the  steps  he  found  the  pistol,  and  at 
some  distance  the  ramrod.  Moses  said  the  pistol  was  his,  and  Walter  let  him 
take  it.  Walter  then  proposed  to  go  in  search  of  Josiah,  and  wanted  Moses  to 
assist;  but  Moses  declined,  and  went  home.  Walter  proceeded  to  search,  and 
called  in  a  loud  voice  for  Josiah,  for  some  time,  without  effect.  At  last  he 
foand  him,  crawling  along  by  the  fence,  near  the  running  water,  twenty  or 
thirty  rods  from  the  hop-house.  Josiah  then  said  Moses  liad  shot  him,  and  he 
should  die;  that  Moses  had  loaded  the  pistol,  and  thrown  the  ramrod  off,  and 
told  him  to  get  it;  that  while  he  was  getting  it,  Moses  had  fired,  and  shot  him, 
and  then  ran  away.  Help  was  now  immediately  obtained,  and  the  child  was 
carried  home.  The  examination  and  dressing  of  the  wound  then  took  place,  aa- 
bef ore  stated;  after  which,  and  after  a  religious  conversation  with  the  Bey* 
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Dr.  Osgood,  and  when  Josiah  was  folly  Impressed  with  his  dying  condition,  the 
declaration  was  made  to  his  mother  which  Is  above  narrated. 

The  evidence  produced  by  the  prisoner  related,  first,  to  statements  made  by 
Josiah  alter  the  one  testified  to  by  his  mother,  with  a  view,  from  certain  dis- 
crepancies between  them,  to  raise  a  belief  that  he  was  not  of  sane  mind  after 
he  was  brought  home ;  bat  the  contrary  to  this  plainly  appeared  from  the  testi- 
mony of  the  attendlog  physician,  and  the  Rev.  Dr.  Osgood. 

It  appeared  from  other  evidence,  that  the  boys  had  been  together  on  Friday, 
and  slept  in  the  same  bed,  at  the  house  of  one  Adams,  on  Friday  night.  It  was 
hence  inferred  there  was  no  unfriendly  feeling  between  them.  Some  attempt 
WIS  made  to  show  a  want  of  mental  capacity  In  the  prisoner,  but  the  reverse 
was  clearly  established. 

The  defence — which  was  conducted  by  Messrs.  Morris  and  Aslimun,  of 
Springfield — rested  entirely  on  the  entire  vrant  of  any  adequate  motive  for  so 
malignant  an  act;  on  the  youth  and  Inexperience  of  the  prisoner,  and  the 
extreme  probability  that  the  pistol  went  off  by  accident,  so  that  the  death 
thereby  occasioned  was  Involuntarily  caused  by  the  prisoner.  It  was  attempted 
also  to  show  that,  by  the  direction  of  the  ball  through  the  body  of  the  deceased, 
the  pistol  could  not  have  been  discharged  when  the  deceased  was  In  the  posi- 
tion represented  by  his  dying  declaration.  Much  evidence  was  given  on  both 
sides,  to  this  point,  showing  the  nature  of  the  ground  and  the  direction  of  the 
other  balls  fired  upon  the  hop-house.  It  appeared  that  the  ground  at  the  hop 
house,  was  at  twenty  inches  elevation  from  certain  bushes,  which  from  the 
appearance  about  them,  was  the  position  taken  by  the  boys  when  they  were 
firing;  and  If  the  ramrod  had  been  thrown  in  that  direction,  the  Inclination  of 
the  wound  would  correspond  with  the  course  of  the  other  balls,  which  By  an 
accurate  measurement,  were  found  from  five  feet  eleven  Inches,  which  was  the 
highest  to  four  feet  one  inch,  which  was  the  lowest.  From  the  appearance  of 
the  body,  it  could  be  seen  that  the  ball  entered  In  front;  but,  except  from  the 
declaration  of  the  deceased,  which  was  full  to  this  point.  It  could  not  be  proved 
in  what  position  he  was  when  he  received  the  wound. 

The  conduct  of  the  prisoner  after  the  fatal  wound,  was  attributed  by  his 
counsel  to  fear  and  ignorance.  On  the  last  day  of  the  trial,  which  was  occu- 
pied by  the  arguments  of  the  counsel,  the  court  was  in  session  from  eight 
o^dock  a.  m.  until  eleven  o'clock  at  night,  during  all  which  time  the  house  was 
thronged  with  an  nnmoving,  compact  mass  of  the  female  population  of  the 
county. 

The  Jury  acquitted  the  prtaaner, 

S  55.  Petit  Ziaroeny —  Boy  under  Fourteen  —  People  v.  Teller.  —  In  People 
▼.  TeUet^  William  Teller  and  Jason  Teller  were  Indicted  for  a  petit  larceny^ 
for  stealing  two  pairs  of  boots,  the  property  of  David  and  B.  Dunham,  on  the 
10th  day  of  February,  1828. 

The  property  was  found  upon  the  prisoners,  and  they  confessed  the  crime. 

It  appeared  by  the  testimony  of  Maria  Teller,  the  sister  of  the  prisoners,  that 
Jason  was  not  quite  fourteen,  but  that  William  Teller  was  more  than  fourteen. 
The  evidence  of  Jason*s  capacity  was  unsatisfactory;  some  of  the  police  ofi9- 
eers,  who  knew  the  boy,  thbught  him  active,  shrewd,  and  Intelligent,  while 
othera  had  a  different  opinion  of  his  capacity.    The  court  explained  the  law  to 

1 1  Wheel.  881,  (18S8). 
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be  as  charged  In  the  case  of  Davis  and  McBride,  and  they  returned  a  verdict  of 
gnilty  against  William  Teller,  and  of  acquittal  for  Jason  Teller. 

In  fValker^B  C<ue,^  the  prisoner,  a  boy,  was  indicted  for  petty  larceny  in 
stealing  ten  pounds  of  copper  bolts.  It  appeared  that  after  taking  them  he  had 
carried  them  to  a  store  and  sold  them.  The  mother  of  the  boy  being  sworn  In 
his  favor  testified  that  he  was  but  a  few  weeks  more  than  seven  years  of  age, 
and  that  in  consequence  of  falling  on  his  head  his  senses  were  impaired.  No 
evidence  was  offered  on  the  part  of  the  prosecution  to  show  his  capacity.  The 
court  charged  the  Jury  that  as  a  child  of  seven  years  was  held  incapable  of 
crime,  and  between  that  age  and  fourteen  it  was  necessary  to  show  his  capacity, 
and  that  in  propertion  as  he  approached  to  seven  the  inference  in  hisfftvor  was 
the  greater,  and  as  he  approached  to  fourteen  the  less,  there  was  not  sufficient 
evidence  in  the  case  to  support  the  prosecution,  especially  as  strong  evidence 
of  incapacity  had  been  produced  on  his  part. 

§  66.  Poeseesion  of  Instruments  for  Ck>inlnfir — Child  of  Ten^  —  In  an  En- 
glish case  where  a  child  of  ten  years  was  indicted  with  his  parents  for  having 
coining  instruments  in  his  possession,  the  judge  directed  his  acquittal.* 

§  57.  Vagrancy — Child  Two  Years  Old.  —  '<An  order  in  nature  of  a  pass  for 
a  child  two  years  old  as  a  vagrant  was  quashed;  it  not  being  of  age  sufficient 
to  commit  an  act  of  vagrancy  witliin  the  intention  of  the  statute."  < 

§  58.  Illegal  Act  in  Presence  of  Parent.  —  And  for  an  illegal  act  done  in  the 
presence  or  by  command  of  his  parent,  a  child  under  fourteen  is  not  punisha- 
ble.* * 

§  59.  Rule  in  Cases  of  Rape.  —  An  infant  under  fourteen  can  not  commit 
a  rape.^  In  i2.  v.  Jordan^^  the  prisoner  was  indicted  for  carnally  knowing  and 
abusing  a  girl  under  the  age  of  ten  years.  It  was  doubtful  whether  the  pris- 
oner had  arrived  at  the  age  of  fourteen,  but  a  surgeon  who  had  examined  him, 
stated  positively  that  he  had  arrived  at  the  full  state  of  puberty.  He  was  ac- 
quitted. "  Before  you  can  convict,"  said  Williams,  J.,  <<you  must  be  satisfied 
that  the  prisoner  was  of  the  age  of  fourteen  at  the  time  of  the  alleged  offense ; 
for  I  do  not  hesitate  to  say  that  I  am  clearly  of  opinion  that  the  same  rule  which 
applies  to  rape  applies  to  this  offense  also,  notwithstanding  the  evidence  of  the 
surgeon 
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§  60.  Rape  —  Infant  under  Fourteen  can  not  be  Convicted  of.  —  In  People 
y.  Bandolphf''  it  was  ruled  that  although  the  conclusive  presumption  in  England 
that  a  person  under  fourteen  years  of  age  can  not  commit  rape,  was  not  the 
law  of  New  York,  yet  that  the  presumption  must  be  overcome  by  clear  proof  of 
capacity  in  order  to  convict  in  such  a  case.  Therefore,  where  the  judge  at  the 
trial  submitted  to  the  jury  the  question  of  capacity,  on  evidence  strongly  sug- 
gestive of  doubt,  if  not  reconcileable  with  innocence,  and  the  jury  found  the 
prisoner  guilty,  the  conviction  was  reversed  by  the  Supreme  Court  and  a  new 
trial    ordered.    The  case  was  as  follows:   On   the  trial  before  Mr.  Justice 
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BowKK,  it  was  proved  on  the  part  of  the  prosecutor  by  the  complainant,  a  girl 
upwards  of  fourteen  years  of  age,  that  in  Jaly,  1858,  the  prisoner  violently 
assaulted  and  threw  her  down  upon  the  ground  and  with  his  private  member 
penetrated  her  private  parts;  that  the  prisoner  with  two  other  boys,  one  four- 
teen and  the  other  ten  years  of  age,  had  followed  the  complainant  and  another 
girl  to  a  field  a  considerable  distance  from  her  residence  and  that  while  follow- 
ing her,  he  stated  to  the  boys  with  him  that  he  was  going  to  have  connection 
with  her.  It  was  also  proved  by  the  mother  of  the  complainant,  that  she  ex- 
amined her  in  the  evening  of  the  same  day  and  found  marks  of  violence  on  her 
shoulders  and  back,  and  saw  on  her  under  garments  at  places  below  the  knees 
of  the  girl  and  on  the  back  and  front  of  her  garment,  several  spots  of  a  yellow- 
ish color  which  were  dry.  The  counsel  for  the  prisoner  requested  the  court  to 
charge  the  jury,  that  if  the  prisoner  was  under  fourteen  years  of  age  at  the  time 
of  the  alleged  offense,  he  could  not  be  convicted  of  rape.  The  court  refused  so 
to  charge  and  the  defendant  excepted.  The  court  charged  the  jury  that  prima 
fade  a  person  under  fourteen  years  of  age  was  incapable  of  committing  the 
crime  of  rape,  but  if  the  prisoner  had  in  fact  arrived  at  puberty,  he  might  be 
convicted  although  under  fourteen  years  of  age ;  that  if  the  evidence  showed 
that  he  was  at  the  time  capable  of  emission,  that  was  sufficient  proof  of  puberty 
and  that  the  fact  of  his  following  the  complainant  when  he  saw  her  go  into  the 
field,  with  the  avowed  intent  to  have  connection  with  her,  was  a  circumstance 
which  the  juiy  might  take  into  account  as  evidence  on  that  question.  The 
counsel  for  the  prisoner  excepted  to  this  charge  and  requested  the  court  to 
charge,  that  there  was  not  sufficient  evidence  to  establish  puberty  and  actual 
capacity  to  conmilt  the  crime  of  rape.  The  court  refused  so  to  charge  and  the 
counsel  for  the  prisoner  excepted.  The  jury  found  the  prisoner  guilty  of  rape 
and  also  found,  under  the  direction  of  the  court,  that  the  prisoner  was  at  the 
time  of  the  commission  of  the  offense  under  fourteen  years  of  age.  Where- 
upon, his  counsel  moved  the  court  to  direct  a  verdict  of  not  guilty,  which  the 
court  refused  to  do,  and  the  counsel  for  the  prisoner  excepted. 

Greene,  J.  The  proposition  is  neither  disputed  nor  disputable  that  by  the  com- 
mon law  of  England,  as  it  has  been  settled  for  several  centuries,  a  person  under 
fourteen  years  of  age  is  conclusively  presumed  to  be  incapable  of  committing  the 
crime  of  rape.  The  jury  have  found  that  at  the  time  laid  in  the  indictment  the 
prisoner  w«^  under  that  age  and  have  convicted  him  of  this  crime ;  and  the 
question  arises  on  this  bill  of  exceptions,  is  the  rule  above  s1;ated  a  part  of  the 
law  of  this  State?  The  counsel  for  the  prisoner  relies  upon  the  seventeenth 
section  of  the  first  article  of  the  Constitution  by  which  it  is  provided,  among 
other  things,  that  "  such  parts  of  the  common  law  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York  as  together  did  form  the  law  of  said  colony  on 
the  19th  day  of  April,  1775,  shall  be  and  continue  the  law  of  this  State  subject 
to  such  alterations  as  the  Legislature  shall  make  concerning  the  same.*'  By 
virtue  of  this  provision  it  is  claimed  that  the  rule  in  question  (which  was  as  we 
have  seen,  the  settled  rule  of  the  common  law  as  it  was  then  administered  in 
England),  became,  and  has  since  continued  to  be  the  law  of  this  State.  It  is 
apparent  that  this  argument  rests  upon  the  assumption  that  all  the  rules 
of  the  common  law  in  force  in  England  at  the  time  in  question  were  also  in 
force  in  the  colony  of  New  York,  and  of  course,  the  soundness  of  the  argument 
depends  upon  the  truth  of  this,  assumption.  The  common  law  consists  of  those 
principles  and  maxims,  usages  and  rules  of  action,  which)observation  and  expe- 
rience of  the  nature  of  man,  the  constitution  of  society  and  the  affairs  of  life 
1  Defences.  12 
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have  commended  to  enlightened  reason,  as  best  calcolated  for  the  government 
and  secori ty  of  persons  and  property.  Its  principles  are  developed  by  j adlcial  de- 
cisions as  necessities  arise  from  time  to  time  demanding  the  application  of  these 
principles  to  partlcalar  cases  In  the  administration  of  justice.  The  anthority 
of  its  roles  does  not  depend  upon  positive  legislative  enactment,  but  npon  the 
principles  which  they  are  designed  to  enforce,  the  natore  of  the  subject  to  which 
they  are  to  be  applied,  and  their  tendency  to  accomplish  the  ends  of  justice.  It 
follows  that  these  rules  are  not  arbitrary  in  their  nature  nor  invariable  in  their 
application,  but  from  their  nature  as  well  as  the  necessities  in  which  they 
originate,  they  are  and  must  be  susceptible  of  a  modified  application  suited  to 
the  circumstances  under  which  that  application  is  to  be  made.  The  principles  of 
the  common  law,  as  its  theory  assumes,  and  its  history  proves,  are  not  exclu- 
sively applicable  or  suited  to  one  country  or  condition  of  society,  but  on  the 
contrary,  by  reason  of  their  properties  of  expansibility  and  flexibility,  their 
application  to  many  is  practicable.  The  adoption  of  that  law,  in  the  most  gen- 
eral terms,  by  the  government  of  any  country,  would  not  necessarily  require  or 
admit  of,  an  nnqualifled  application  of  all  its  rules  without  regard  to  local  cir- 
cumstances, however  well  settled  and  generally  received  those  rules  might  be* 
Its  rules  are  modified  upon  its  own  principles,  and  not  in  violation  of  them. 
Those  rules  being  founded  in  reason,  one  of  its  oldest  maxims  is,  that  where 
the  reason  of  the  rule  ceases  the  rule  also  ceases.  The  language  of  the  consti- 
tutional provision  above  quoted  is,  "  such  parts  of  the  common  law  as  were  in 
force  on  the  19th  day  of  April,  1775,  shall  be  and  continue  the  law  of  this  State." 
The  question  is,  what  parts  of  that  law  were  then  in  force  here.  With  the  ex- 
ception of  such  parts  as  had  previously  received  the  direct  sanction  of  legisla- 
tive enactment,  which  is  not  claimed  for  this  rule,  the  authority  of  the  common 
law  resulted  from  our  colonial  dependence  upon  England.  Upon  the  principles 
already  stated,  so  much  only  of  the  common  law  was  in  force  in  the  colony  by 
virtue  of  that  relation  as  was  applicable  to  our  circumstances  and  condition. 

This  proposition  is  also  sustained  by  the  highest  authority.  In  treating  of 
the  countries  subject  to  the  laws  of  England,  Sir  Wm.  Blackstone  says:  "It 
hath  been  held,  that  if  an  uninhabited  country  be  discovered  and  planted  by 
English  subjects,  all  the  English  laws  then  in  being,  which  are  the  birthright  of 
every  subject,  are  immediately  then  in  force.  But  this  must  be  understood 
with  very  many  and  very  great  restrictions.  Such  colonists  carry  with  them  only 
so  much  of  the  English  law  as  is  applicable  to  their  own  situation  and  the  condi- 
tion of  an  infimt  colony,  such  for  instance,  as  the  general  rules  of  inheritance  and 
protection  from  personal  injuries."  ^  Chancellor  Kent,'  lays  down  the  same  role 
with  regard  to  the  extent  to  which  the  common  law  was  applicable  in  the  colo- 
nies, and  of  its  subsequent  adoption  by  the  constitutions  of  the  several  States. 
«  The  common  law,"  he  says,  '<  so  far  as  it  is  applicable,  has  been  recognized 
and  adopted  as  one  entire  system  by  the  constitutions  of  Massachusetts,  New 
York,  New  Jersey,  and  Maryland.  It  has  been  assumed  by  the  courts  of  justice 
or  declared  by  statute  with  the  like  modifications,  as  the  law  of  the  land  in- 
every  State.  It  was  imported  by  our  colonial  ancestors,  as  far  as  it  was  appli- 
cable and  was  sanctioned  by  royal  charters  and  colonial  statutes."  This  appar- 
ently qualified  adoption  of  the  commoii  law  is,  after  all,  nothing  more  or  less 
than  an  adoption  of  its  essential  principles,  the  application  of  which  to  our  cir- 
cumstances, would  result  in  a  modification  or  entire  change  of  some  of  its  rules 
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which  are  nothing  more  than  the  resnlt  of  the  application  of  general  principles 
to  particnlar  facts.  The  principle  is  essentially  the  same  nnder  all  circnmstances 
bnt  the  rale>  or  resnlt  of  its  application,  will  vary  with  the  facts  to  which  it 
ia  applied,  or  the  conditions  nnder  which  its  application  is  made.  We  have 
then,  only  to  consider  the  nature  of  this  role,  and  compare  the  facts  and  con- 
ditions in  which  it  originated  with  those  from  which  It  is  now  songht  to  be 
deduced  in  order  to  determine  whether  it  does  or  ever  did  prevail  in  this  State. 
It  Is  a  mere  role  of  eyidence,  a  presnmption  of  law  arUing  from  a  given  state 
of  facts.  The  principle  of  the  llaw  of  presumptive  evidence.  Is,  that  when 
experience  shows  a  uniform  connection  or  inconsistency  between  any  two  facts 
the  existence  or  absence  of  the  other  will  be  conclusively  presumed,  according 
to  the  uniform  result  of  such  experience.  When  the  result  of  that  experience 
is  not  universal  but  general,  the  presumption  stUl  exists,  but  applies  with 
diminished  force.  In  such  cases  It  Is  not  absolute,  but  prima  fade.  The  rule 
contended  for  by  the  prisoner  had  Its  origin  in  a  country  and  at  a  time  when 
males  seldom  if  ever  arrived  at  puberty  before  the  age  of  fourteen  years. 
Hence  the  rule  was  the  natural  result  of  the  application  of  the  above  principle 
to  that  acknowledged  fact.  But  it  is  a  fact  equally  well,  and  I  apprehend  much 
better  known,  that  in  other  races  of  men,  and  Indeed  in  the  same  race, 
undes  the  influence  of  different  circumstances  of  climate  and  habits  of  life,  this 
condition  may  be  and  is  often  developed  at  a  much  earlier  period;  and  where 
this  fact  is  known  to  exist,  a  modification  of  this  rule  of  evidence  seems  to  me 
to  be  the  necessary  result  of  the  application  of  a  familiar  principle  of  law  to  the 
fact.  No  principle  Is  thus  violated,  but  the  rule  Is  changed  by  the  operation  of 
the  principle.  I  think  It  must  be  apparent  t6  the  most  casual  observation,  that 
however  well  adapted  this  rule  may  be  to  the  climate  and  population  of  the 
country  where  It  prevails,  the  same  circumstances  render  it  equally  inapplicable 
in  this  State,  having  a  population  composed  of  almost  every  variety  of  races  and  a 
climate  as  various  as  its  population.  It  may  still  be  true  in  many,  perhaps  in  a 
majority  of  cases,  that  the  condition  of  puberty  Is  not  attained  before  the  age  of 
fourteen;  but  that  this  Is  universally  true,  or  so  nearly  so,  as  to  justify  an  abso- 
lute presumption  of  the  fact,  can  not  be,  and  indeed,  is  not  claimed.  We  have 
seen  that  it  can  not  be  sustained  upon  principle  as  an  arbitrary  rule  of  universal 
application,  and  no  authority  has  been  found  showing  its  recognition  as  such  In 
this  State.  In  the  case  of  WUliama  v.  StaUf^  It  was  held  that  the  rule  as 
administered  in  England  was  not  applicable  in  that  State  for  reasons  similar  to 
those  already  suggested,  that  the  presumption  that  an  infant  under  fourteen 
years  of  age  was  incapable  of  committing  a  rape,  might  be  rebutted  by  proof 
that  he  had  arrived  at  puberty.  I  agree  entirely  with  the  learned  judge  who 
delivered  the  opinion  in  that  case  as  to  the  soundness  of  the  rule  laid  down  by 
him,  and  the  reasons  by  which  it  Is  vindicated ;  but  I  think,  as  I  have  endeavored 
to  show,  that  he  has  unnecessarily  and  erroneously  assumed  that  the  application 
of  that  rule  involves  any  departure  from  **  long  established  legal  principles.'' 
It  follows  that  the  charge  of  the  court  below  on  this  point  was  correct.  It  was 
assumed  at  the  trial  and  on  the  argument,  that  the  condition  of  puberty  was 
indispensable  to  the  capacity  of  the  prisoner  to  commit  this  crime,  and  that  the 
fact  must  be  proved  to  justify  a  conviction;  and  notwithstanding  the  provision 
of  the  Bevlsed  Statnets,  I  am  inclined  to  regard  this  presumption  as  the  most  relia- 
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ble  exponent  of  the  results  of  general  experience,  and  the  rale  t^»vade<l  npon  it 
as  laid  down  at  the  trial  as  the  only  safe  rule  in  such  cases. 

The  qnestion  then  arises,  was  the  fact  of  puberty  proved  in  this  case?  For 
the  purpose  of  establishing  this  fact,  the  prosecution  proved,  that  upon  an  ex- 
amination of  the  complainant,  the  evening  after  the  alleged  offense,  spots  of  a 
yellowish  color  were  found  on  the  back  and  front  parts  of  her  under  garment 
below  the  knees.  No  evidence  was  given  tending  to  show  that  these  spots  were 
actually  produced  by  a  deposit  of  semen,  or  that  such  appearances  would 
naturally  or  probably  be  produced  by  such  deposit,  and  it  seems  to  me  that  the 
connection  between  such  appearances  and  the  alleged  cause  can  rest  upon  noth- 
ing more  tangible  or  rational  tliau  conjecture.  It  was  also  proved  that  the 
prisoner,  in  company  with  two  other  boys,  followed  the  complainant  into  a  field 
a  considerable  distance  from  her  residence,  and  that  while  following  her,  the 
prisoner  stated  to  the  other  boys  that  he  was  going  to  have  connection  with 
her.  The  court  charged  the  jury,  in  substance,  that  this  statement  was  evidence 
tending  to  show  that  the  prisoner  had  arrived  at  puberty.  With  great  defer- 
ence, I  must  say,  that  I  have  not  been  able  so  to  understand  the  tendency  of 
this  evidence.  I  can  see  no  natural  connection  between  this  statement  and  the 
fact  which  the  prosecution  sought  to  infer  from  it.  It  seems  to  me  quite  as 
reasonable  and  natural  to  regard  it  as  the  idle  and  thoughtless  boast  of  a  boy, 
who  had  no  definite  notion  of  the  act  of  which  he  was  talking,  and  as  little 
capacity  to  commit  it.  Upon  such  evidence  as  this  the  conviction  of  a  boy  ten 
years  old  of  this  crime  would  be  no  impossible,  and  I  might  add,  no  improba- 
ble occurrence.  The  prisoner  was  proved  to  have  been  of  an  age  when  the  law 
presumes  him  to  be  incapable  of  committing  this  crime,  and  it  was  the  duty  of 
the  prosecution  not  only  to  meet  but  to  repel  this  presumption  by  dear  proof 
of  his  capacity.  And  if  I  am  mistaken  in  supposing  that  no  proof  of  this  fact 
was  given,  still  I  can  not  but  regard  it  as  extremely  dangerous  to  allow  evi- 
dence so  weak  and  inconclusive,  so  strongly  suggestive  of  doubt,  if  not  entirely 
reconcilable  with  innocence,  to  prevail  against  a  presumption  founded  alike  in 
reason  and  experience,  so  important  to  the  protection  of  the  innocent  against 
unfounded  prosecutions  for  the  crime,  the  proof  of  which  rests  entirely  with 
the  complainant,  and  against  which,  when  instigated  by  malice,  cupidity  or  the 
temptations  which  disappointed,  unregulated  or  vicious  passion  may  suggest, 
even  innocence  is  not  always  a  sure  defence.  I  have  been  forced,  by  the  ex- 
amination of  this  case,  to  the  conclusion,  that  the  learned  justice  who  presided 
at  the  Oyer  and  Terminer,  erred  in  the  charge  upon  the  point  last  mentioned, 
and  also  in  submitting  the  case  to  the  jury  upon  the  question  whether  the  pris- 
oner had  arrived  at  puberty  at  the  time  of  the  alleged  offense.  In  my  opinion 
this  conviction  can  not  be  sustained  without  establishing  a  very  dangerous 
precedent.    The  conviction  must  be  reversed  and  a  venire  de  novo  awarded.*' 

People  y.  ^ndolph^^  coming  on  for  another  trial,  no  additional  evidence  was 
offered  tending  to  show  the  competency  of  the  prisoner  to  commit  the  offense 
charged,  and  the  court  held,  under  the  decision  of  the  Supreme  Court,  that  a 
conviction  for  the  crime  of  rape  could  not  be  had.  B,  L.  BessaCf  District  At- 
torney, urged  that  notwithstanding  the  age  of  the  prisoner,  and  his  presumed 
inability  to  perpetrate  the  offense,  he  might  lawfully  be  convicted  of  an  assault 
with  intent  to  commit  a  rape,  and  that  it  should  be  submitted  to  the  jury  with 
proper  instructions  to  pass  upon  the  guilt  or  innocence  of  the  party  of  this 
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offense.  (P*urch  A  Davis^  for  the  defendant,  Insisted  that  the  prisoner  could 
only  be  conylcted  of  a  simple  assault  and  battery  upon  the  ground  that  the  law 
adjudging  that  he  could  not  commit  the  offense  charged,  he  could  not  be  guilty 
under  the  law  of  a  criminal  intent  to  commit  the  offense,  and  cited  ^exY. 
SldershaxOf^  Orocmbridge^s  Case^^  and  Begina  v.  PhUlipa,^  The  court  ruled 
that  the  guilty  intent  which,  under  the  statute,  aggravated  a  simple  assault 
and  battery,  and  made  It  punishable  as  a  felony,  could  not  exist  where  there 
was  a  physical  incapacity  presumed  by  law  of  the  person  charged,  to  consum- 
mate the  offense  alleged  to  have  been  intended.  The  intent  was  simply  a  thought 
or  desire,  which  could  not  in  the  nature  of  things  produce  any  result,  the  highest 
offense  of  which  the  party  was  capable  being  a  mere  assault  and  battery,  as  de- 
termined by  the  law  itself.  The  circumstances  attending  the  assault  are  to  be 
considered  in  awarding  a  punishment  for  the  offense.  In  Eldershato^a  Caae^ 
Vaughan,  B.,  held  that  a  boy,  under  the  age  of  fourteen,  could  not  be  convicted 
of  an  assault  with  intent  to  commit  a  rape.  Gaselee,  J.,  held  the  same,  after 
consulting  Lord  Ablnger,  C.  B.,  in  Bex  v.  Chroonibridge,  and  Patteson,  J.,  made 
the  same  ruling  in  Phillips^  Case.  The  reverse  had  been,  before  either  of  these 
cases,  decided  by  the  Supreme  Judicial  Court  of  Massachusetts  in  Common" 
wealth  v.  Oreefij*'  Parker,  C.  J.,  dissenting.  The  reasons  assigned  in  the  pre- 
Tailing  opinion  are  not  sufficient,  against  the  dissent  of  the  Chief  Justice,  to 
overcome  the  force  of  the  English  cases  and  the  principle  upon  which  they  are 
based.  If  the  offense  deserves  a  higher  penalty  than  can  be  imposed  for  a  sim- 
ple assault  and  battery,  the  remedy  is  with  the  Legislature,  who  can  provide 
such  a  punishment  as  will  most  effectually  protect  females  from  boys  of  vicious 
propensities.  That  the  presumption  of  impotency  is  in  England  absolute, 
while,  as  held  by  the  Supreme  Court  in  this  case,  it  is  only  prima  fade  in  this 
State,  does  not  affect  the  question.  It  is  conclusive  until  overcome  by  the 
evidence.  Under  the  direction  of  the  court  the  prisoner  was  found  guilty  of 
an  assault  and  battery. 

§  60a.  Bape  —  Principal  in  Second  Desrree  —  Boy  under  Twelve.  —  In  Law 
V.  CommonwecUth,^  it  was  held  that  the  fact  that  a  boy  aged  eleven  years  and 
eleven  months  put  his  hand  over  the  mouth  of  a  female  while  his  elder  brother 
attempted  to  commit  a  rape  on  her,  is  not  sufficient  alone  for  his  conviction  as 
principal  in  the  second  degree  of  the  felony  of  which  his  elder  brother  had  been 
convicted.  **  It  has  long  been  settled  in  England,'*  said  Staples,  J.,  ''that  an 
infant  under  fourteen  years  of  age,  by  reason  of  his  supposed  impotency  can 
not  be  guilty  of  the  crime  of  rape  or  an  attempt  at  its  commission,  although  he 
may  be  convicted  of  an  assault  with  an  Intent  to  commit  the  offense.  This 
doctrine  of  the  English  courts  has  never  been  fully  recognized  in  this  country. 
In  some  of  the  States  it  has  been  expressly  repudiated.  In  Virginia  it  does  not 
appear  to  have  been  passed  upon  by  any  court  of  last  resort.  The  purposes  of 
this  case  do  not  require  that  it  be  considered  now;  for  here  the  accused  is 
charged  simply  as  principal  in  the  second  degree,  with  aiding  and  assisting 
another  in  the  perpetration  of  the  crime .  And  although  the  infant  may  himself  be 
Incapable  of  committing  the  specific  offense,  yet  if  of  sufficient  natural  discretion 
he  may  be  present,  aiding  and  assisting  another  In  its  perpetration.  The  rule  Is 
thus  laid  down  in  2  Archbold's  Criminal  Practice  and  Pleading:.*  "  For  though  in 
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Other  felonies  mcUUia  supplet  asUOem^  yet  as  to  this  particular  species  of  felony 
(rape)  the  law  supposes  an  imbecility  of  body  as  well  as  of  mind.  Bnt  as  this 
doctrine  is  founded  upon  the  ground  of  Impotency  rather  than  want  of  discre- 
tlon,  a  boy  under  fourteen  who  aids  and  assists  another  person  in  the  commis- 
sion of  the  offense,  is  not  the  less  a  principal  in  the  second  degree,  if  it  appear 
under  all  the  circumstances  that  he  had  a  mischieyous  discretion/'  And  this 
is  the  result  of  all  the  authorities  without  an  exception.^  *  *  *  It  is  appar- 
ent, therefore,  that  the  county  court  conmiitted  no  error  in  refusing  to  give  the 
instructions  asked  for  by  the  counsel  for  the  accused.  We  are  next  to  inquire 
whether  the  court  erred  in  refusing  to  set  aside  the  verdict  and  award  a  new 
trial,  upon  the  ground  that  the  finding  of  the  jury  was  against  the  law  and  the 
evidence.  The  certificate  given  by  the  presiding  judge  is  so  very  meagre,  it  is 
difQcult  to  believe  it  contains  all  the  facts  proven.  Inasmuch,  however,  as  it 
purports  so  to  do,  we  must  so  treat  it  in  this  case.  From  this  certificate  it  ap- 
pears that  the  accused  was  eleven  years  and  eleven  montlis  old  when  the  offense 
was  conmiitted.  It  was  proved  that  he  was  a  boy  of  average  discretion  of  his 
age,  and  this  was  all  that  was  proved  on  the  subject  of  his  capacity  and  intelli- 
gence. The  question  is  whether  upon  this  proof  he  was  properly  convicted. 
The  law  with  respect  to  the  responsibility  of  infants  for  crime  is  well  settled. 
An  infant  under  seven  years  of  age  Is  conclusively  presumed  to  be  incapable  of 
crime,  and  no  evidence  can  be  received  to  rebut  the  presumption.  Between 
seven  and  fourteen  he  Is  within  the  age  of  discretion  but  still  presumed  doH 
ineapax.  This,  however,  is  a  mere  prima  fade  presumption  which  may  be  re- 
butted by  evidence  of  capacity  sulBcient  to  understand  the  act  and  nature  of 
its  consequences.  The  presumption  of  incapacity  is  very  strong  at  seven  years 
of  age,  but  it  decreases  with  the  progress  of  years.  The  first  point  of  inquiry 
is  whether  the  accused  was  able  to  distinguish  between  right  and  wrong,  to 
understand  the  nature  of  the  crime  he  was  committing,  and  that  it  was  deserv- 
ing severe  punishment.  It  is  not  intended  to  assert  that  the  capacity  of  the 
offender  must  be  proved  by  the  direct  testimony  of  witnesses.  It  may  be  in- 
ferred from  the  facts  and  circumstances  of  the  particular  case.  The  nature  of 
the  crime  and  the  conduct  of  the  perpetrator  may  of  themselves  present  the 
most  pregnant  evidence  that  he  knew  the  nature  of  the  act  and  its  conse- 
quences. A  case  is  mentioned  in  Hale's  Fleas  of  the  Crown,  of  a  boy  between 
eight  and  nine  years  of  age  who  was  executed  for  arson,  it  appearing  that  he 
was  actuated  by  malice  and  revenge  and  had  perpetrated  the  offense  with  craft 
and  cunning.*  Another  case  is  mentioned  of  an  infant  of  the  age  of  ten  years 
who  killed  his  companion  and  hid  himself.  He  was  hanged  upon  the  ground  that 
it  appeared  by  his  hiding  he  could  distinguish  between  good  and  evil,  sjidmaliUa 
aupplet  CBtatem.  There  are  other  cases  of  a  similar  kind  in  the  books  referred  to,  as 
illustrative  of  the  rule  that  the  fact  of  a  guilty  knowledge  may  be  Inferred  from 
the  circumstances  of  the  particular  case.'  In  the  case  before  us,  as  has  been 
already  stated,  the  only  direct  proof  of  capacity  is  that  the  accused  is  a  boy 
of  average  capacity  for  his  age.  If  it  be  meant  by  this  that  his  capacity  was 
about  equal  to  that  of  other  boys  of  the  same  age,  the  proof  amounts  to  nothing. 
For  the  rule  which  presupposes  the  want  of  requisite  intelligence  in  a  child 
under  fourteen  Is  founded  upon  what  is  considered  to  be  the  average  capacity 
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lor  that  age.  It  Is,  therefore,  not  safflcient  to  prove  the  offender  possessed  the 
amount  of  intelligence  which  other  children  of  the  like  age  possessed.  The 
Commonwealth  mnst  go  further  aod  prove  that  the  offender  in  the  particular 
case  understood  the  nature  of  the  act  and  its  consequences  and  especially  so 
when  he  is  under  twelve  years  of  age.  There  is  one  fact  certified  by  the  count 
which  tends  in  some  degree  to  show  that  the  accused  was  afraid  of  detection 
and  endeavored  to  guard  against  it.  It  is  that  he  placed  his  hand  over  the 
mouth  of  the  female  with  a  view,  no  doubt  of  preventing  her  from  crying  out. 
This  is  certainly  a  circumstance  to  be  considered;  but  of  itself  i{  is  not  suffi- 
cient in  this  case  to  warrant  a  conviction.  The  principal  offender,  no  doubt 
the  real  contriver  of  the  outrage,  was  the  elder  brother  of  the  accused.  It 
may  be  —  it  is  highly  probable — that  the  latter  was  prompted  in  all  that  he  did 
by  the  directions  or  persuasions  of  his  more  matured  companion.  At  all  events 
it  is  very  clear,  that  this  question  of  guilty  knowledge,  on  the  part  of  the  ac- 
cused, did  not  receive  on  the  trial  that  attention  and  investigation  to  which  it 
was  entitled.  In  the  natural  abhorrence  of  the  crime,  the  attention  of  the  jury 
was  probably  diverted  from  a  vital  matter  for  their  consideration.  The  confine- 
ment of  a  child  twelve  years  of  age  in  the  penitentiary  is  at  best  a  lamentable 
occurrence.  Of  course  it  may  be  done  and  rightfully  done,  for  as  has  been 
justly  said,  there  are  many  crimes  of  a  most  heinous  nature  which  children  are 
veiy  capable  of  committing,  and  which  they  may  under  some  circumstances, 
be  under  strong  temptation  to  commit,  and  it  would  be  of  very  dangerous  con- 
sequence were  it  thought  that  they  may  perpetrate  atrocious  offenses  with  im- 
punity. But  it  must  not  be  forgotten  that  the  evidence  of  malice,  which  Is  to 
supply  age,  must  be  clear  and  strong  beyond  all  doubt  and  contradiction.  The 
evidence  is  wanting  in  this  case,  and  upon  that  ground  only  the  verdict  must  be 
Bet  aside,  and  a  new  trial  had  in  conformity  with  tho  views  here  expressed. 

Judgment  reversed  V 

{  61.  Bap«  —  Rule  not  Ohanflred  by  Statute  Bnaotin^  that "  any  Person," 
«to.,  shall  be  Guilty — B.  v.  Oroombridcre. — In  S.  v.  OroomMdge,^  the  pris- 
oner was  indicted  for  a  rape.  Chambers  for  the  prosecution  stated  to  thejuiy 
that  since  the  bill  had  been  found  by  the  grand  jury,  it  had  been  clearly  as- 
certained that  at  the  time  of  the  commission  of  the  alleged  offense,  the  pris- 
^er  was  not  fourteen  years  of  age,  and  the  learned  judge  having  intimated  in 
his  opinion  that  the  old  rule  of  law  that  an  infant  under  the  age  of  fourteen 
was  presumed  to  be  unable  to  commit  a  rape  must  still  prevail,he  declined 
offering  any  evidence  in  support  of  the  charge.  Gasklee,  J.,  told  the  jury  that 
he  had  entertained  some  doubts  whether  the  presumption  of  law  upon  this  sub- 
ject was  not  affected  by  the  statute  9  George  IV., >  as  the  words  *<  any  per- 
son *'  in  the  seventeenth  section  was  very  general,  but  that  upon  consideration 
and  consultation  with  Lord  Abinger,  C.  B.,  he  was  of  opinion  that  they  ought  not 
to  be  construed  to  have  been  intended  to  interfere  with  the  old  doctrine.  He 
therefore  directed  the  jury  to  find  a  verdict  of  not  guilty. 

§  62.  Nor  by  Statute  Dispensinff  with  Proof  of  Bmlaslon. — And  in  Ohio  It 
has  been  held  that  a  statute  dispensing  with  proof  of  emission  in  rape  does 
not  change  the  rule  that  the  burden  Is  on  the  State  to  prove  the  capaci^ 
to  commit  rape  of  a  boy  under  fourteen.* 

i70.aP.582(18S6).  >  HDtabiddle   v.   SUte,  8S  Ohio  St.  Ot 

*  Ob.  81»  seo0. 16, 77.  (1878). 
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§  63.  Bape — Not  Guilty  of  Assault  with  Intent  to  Commit — But  may  b» 
Oonvloted  of  Common  Assault  —  B.  v.  Brimllow — B.  v.  Eldershaw — B.v. 
Pbillps.  —  In  ^.  V.  BrimUow,^  the  prisoner  was  indicted  for  rape.  He  was  under 
fourteen  years  of  age.  Guicniet,  B.,  told  the  jury  that  as  the  prisoner  was  under 
fourteen  years  of  age  he  could  not  be  conylcted  of  committing  a  rape,  but  he 
left  it  to  the  jury  to  say  whether  he  was  guilty  of  an  assault  under  the  statute* 
Verdict,  not  guilty  of  rape  but  guilty  of  an  assault — which  conviction  was 
afterwards  affirmed  by  the  whole  court.  In  B.  y.  Eldershaw^^  the  prisoner  was 
under  twelve  years  of  age.  Yaughan,  J.  (to  the  jury).  ''This  boy  being^ 
under  fourteen  he  can  not  by  law,  be  found  guilty  of  a  rape,  except  as  a  prin-- 
clpal  in  the  second  degree.  I  am  therefore  of  opinion  that  he  can  not  be  con* 
victed  on  the  first  count  of  this  Indictment  (assault  with  intent  to  commit  rape) . 
From  his  age  the  law  concludes  that  It  is  Impossible  for  him  to  complete  the 
offense,  and  that  in  my  judgment  must  be  held  to  negative  the  intent  alleged 
in  the  first  count  of  the  indictment  '*  Verdict  guilty  of  a  common  assault  only* 
So  in  the  similar  case  of  B,  v.  Philipa,*  Fatteson,  J.,  in  summing  up  said : 
"  I  think  that  the  prisoner  could  not  in  point  of  law,  be  guilty  of  the  offense 
of  assault  with  Intent  to  commit  rape,  if  he  was  at  the  time  of  the  offense 
under  the  age  of  fourteen,  aud  I  think  also  that  if  he  were  under  that  age,  no 
evidence  is  admissible  to  show  that  In  point  of  fact  he  could  commit  the 
offense  of  rape.  The  safer  course  will  therefore  be  to  acquit  the  prisoner  on 
the  first  count."    Verdict  guilty  of  a  common  assault. 

§  64.  Judicial  Proteotion  of  Infant  Defendant.  —  An  Infant  defendant  i» 
entitled  to  judicial  protection  in  a  marked  degree  on  his  trial  for  a  crime.* 

§  65.  Infant  Under  Twenty-one. — An  infant  under  twenty-one  can  not  be 
punished  for  an  illegal  act  which  might  be  caused  by  his  not  having  possession 
Of  his  estate — as  for  omitting  to  repair  a  road. ^ 

In  PeopU  V.  Townaend,^  a  number  of  defendants  were  Indicted  for  permitting^ 
a  nuisance  on  their  lands.  On  appeal,  Bbonson,  J.,  said  t  ''Although  one  object 
of  the  prosecution  may  be  the  abatement  of  the  nuisance,  there  may  also  be  a 
judgment  of  fine  and  Imprisonment  against  the  defendants.  They  must,there- 
fore,  be  tried  on  the  same  principles  which  would  govern  if  they  were  charged 
with  any  other  misdemeanor.  The  case  does  not  state  the  ages  of  the  infant 
defendants,  but  if,  as  was  suggested  in  the  argument,  some  of  them  are  only  a 
year  or  two  old,  they  are  not  doli  capax,  and  could  not  rightfully  be  convicted 
of  any  offense." 

§  66.  False  Pretenses.  —  On  an  indictment  against  a  defendant  for  ob- 
taining goods  by  falsely  pretending  that  he  was  of  full  age,  a  plea  of  infancy  in 
an  action  brought  against  him,  is  not  admissible  for  the  purpose  of  proving 
that  he  was  a  minor.^ 

§  67. DisposinfiT  of  Mortgaged  Goods. —  An  infant  is  not  indictable  for 

disposiug  of  property  mortgaged  by  him — the  disposition  is  a  disaffirmance  of 
the  contract  and  makes  it  void.^ 

1  9  0.  A  P.  866  (1889).  «  B.  v.  Sutton,  5  N.  A  M.  853  (1836). 

<  8  C.  A  P.  896  (1828).  •  8  HiU,  481  (1842). 

*  8  C.  &  P.  736(1839).  f  R.  v.  Simmonda,  4  Cox,  277  (1850). 

*  McOlnre  v.  Com.,  8  Cxim.  L.  Mag.  210  •  State  v.  Howard,  88  N.  0. 660  (1888). 
(1888). 
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§  68.  Parent  and  Oblld — Oorporal  Ponlahment  not  AsBault.  -r  The  moder- 
ate corporal  ponifihrnent  of  a  child  by  a  parent  Is  allowed  and  is  not  punishable 
as  an  assault.^ 

§  69. Stepfather.  —  And  a  stepfother  has  the  same  authority  as  a  father, 

•over  the  children  of  his  wife,  —  as  the  infant  son  of  his  wife  living  with  them,' 
and  may  punish  them  jnst  as  though  he  was  their  own  father.* 

§  70. Person  in  Ix>co  Parentis.  —  And  the  same  authorily  resides  in  a 

person  standing  in  loco  parentis  to  the  child — as  for  example  an  older  brother.^ 

§  71.  Schoolmaater  and  Pupil  —  Assault — Bight  to  Inflict  Moderate 
Chastlaement.  —  So  of  a  schoolmaster.^  In  Com.  v.  Seed^*  Fazson,  J.,  says: 
*<  The  right  of  a  parent  to  correct  his  minor  child  is  understood.  It  is  one  of  the 
first  rules  in  our  domestic  relations ;  and  yet  it  is  equally  clear  that  the  parent 
may  be  held  responsible  for  the  cruel  or  barbarous  treatment  of  his  child.  The 
school  teacher,  while  a  child  is  placed  by  the  parent  or  guardian  in  school  or 
under  charge  of  t&e  teacher  is  in  loco  parentis,  and  can  exercise  the  same 
authority  as  the  parent,  and  is  responsible  in  the  same  manner,  and  the  rules  of 
law  which  are  applicable  to  the  parental  control  are  also  to  be  applied  to  the 
school  teacher.  *  *  *  To  render  a  parent  liable  to  prosecution  by  his  minor 
child  he  must  be  governed  by  motives  of  malice  or  vrickedness.  For  a  mere 
error  of  judgment,  Influenced,  perhaps,  by  fond  parental  love  for  the  future 
prosperity  and  happiness  of  his  child,  he  can  not  be  held  legally  liable.  The 
law  does  not  permit  a  court  to  invade  the  sanctuary  of  the  domestic  circle  and 
usurp  the  parental  authori^  in  every  family,  because  we  may  think  the  punish- 
ment is  severe.  It  Is  only  when,  from  the  surrounding  facts  and  circumstances 
of  the  case  there  Is  strong  reason  to  believe  that  the  parent  has  been  actuated 
by  bad  and  malevolent  motives,  using  his  legal  parental  authority  for  the  grati- 
fication of  a  mind  bent  on  mischief,  that  the  law  has  given  the  court  the  right 
to  interpose  for  the  protection  and  saf  e^  of  the  child.  Such  is  the  rule  relative 
to  the  school  teacher,  whom  the  parent,  for  the  time  being,  has  placed  in  his 
stead. 

**  Let  us,  then,  apply  the  rule  to  the  facts  of  the  present  case.  What  is  there 
in  this  case  which  shows  a  wicked  motive  or  malice  on  the  part  of  the  teacher? 
Is  there  anything  which  shows  even  passion  or  temper? 

«  The  cliild  had  played  truant.  It  was  arrested  by  the  parent  and  sent  with  an 
elder  sister  to  school;  when  brought  to  the  door  of  the  school-room,  she  re- 
fuses to  go  in;  begins  to  show  great  violence  of  temper  and  rebellion;  an 
assistant  teacher  tries  to  soothe  the  child,  and  uses  persuasion  to  induce  her  to 
enter  the  school-room.  The  older  sister  conmmnicates  the  request  of  the 
mother  that  the  child  be  taken  to  school.  The  principal  teacher  then  comes 
and  takes  the  child  into  the  school-room,  where  the  spirit  of  rebellion  con- 
tinues, manifested  by  screaming  and  jumping.  The  teacher  talks  to  the  child, 
urges  obedience  In  mildness,  then  commands  it,  and  finally  threatens  chastise- 
ment; but  all  this  to  no  purpose.  Then  It  is  she  flogs  the  child  with  a  small 
rattan.    After  a  few  blows,  she  stops,  reasons  with  the  child,  but  exacts  obe- 

>  Anderson  v.  State,  8  Head,  456  (1869).  *  Snowden  «.  State,  13  Tex.  (App.)  106 

S  SUie  9.  AlTOrd,  68  N  C.  822  (1875).  (1882). 

*  Gorman  v.  State,  42  Tex.  221  (1875).  *  Dowlin  v.  State,  14  Tex.  (App.)  63  (1888). 
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dience,  and  still  uses  persnasion.  The  child  is  still  obstinate,  and  further  chas- 
tisement is  inflicted,  till  finally  the  obstinate  and  rebellions  spirit  is  conquered. 
What  is  there  in  all  this  which  shows  malice  or  cruelty  on  the  part  of  the 
teacher?  What  is  there  in  the  language  of  the  law  which  shows  a  *<  wicked 
motive?  "  I  can  see  nothing.  The  teacher  required  obedience  to  the  rules  of 
the  school,  and  it  was  refused.  That  punishment  is  used  which  she  thinks  is 
best  calculated  to  produce  submission,  and  in  the  manner  and  form  common  in 
all  schools.  This  author!^  the  law  has  delegated  to  her,  and  for  the  exercise  of 
it,  although  we  might  differ  in  opinion  as  to  the  manner  In  which  it  was  done, 
at  least  the  court  will  not  punish  for,  or  correct  an  error  of  judgment.  But 
from  the  facts  disclosed,  I  do  not  think  there  was  even  an  error  in  that  particu- 
lar. She  entered  upon  the  performance  of  her  duty  with  moderation  and  firm- 
ness, as  well  as  a  determination  to  produce  submission^,  which  she  pursued  till  it 
was  accomplished  by  the  best  means  her  judgment  dictated.  In  this  we  think 
she  was  right.  Had  she  done  less,  the  directors  of  the  school  might,  with  pro- 
priety, have  thought  she  was  culpable ;  and  for  these  things^  the  law  does  not 
hold  her  responsible. 

'*  But  it  has  been  said  there  were  marks  of  violence  on  the  child  the  next  day, 
caused  by  blows  from  the  rattan.  But  this  is  but  a  slight  circumstance  to  show 
the  motive.  It  is  a  much  greater  evidence  of  the  obstinacy  and  perverseness 
of  the  child.  The  Instrument  employed  was  a  small,  smooth  rattan,  certainly 
a  moderation  in  the  instrument  used  in  these  days  of  improvement  in  educa- 
tion, and  in  most  that  is  useful,  or  which  adds  to  the  comfort  of  man.  For 
many  of  us  can  well  recoUect  when  the  birch  or  hickory  stick,  with  some  rather 
sharp  knots  thereon,  was  the  instrument  for  flagellation,  and  our  parents  did 
not  complain.  To  hold  that,  under  such  circumstances,  a  teacher  shall  be  lia- 
ble to  a  criminal  prosecution,  would  be  subversive  of  all  government  and  order 
in  our  schools.  Without  a  fLnn.  controlling  power  is  exercised  by  school 
teachers,  in  exacting  obedience,  submission,  united  with  quiet  and  good  order 
in  their  schools,  the  public  money  is  worse  than  wasted.  Obedience  by  parental 
authori^  should  be  taught  in  the  family,  and  must  be  maintained  in  our 
schools,  or  we  shall  have  no  obedience  to  the  laws  of  our  government.  To  the 
want  of  the  proper  exercise  of  strict  parental  control  among  a  large  class  of 
citizens  may  be  traced  in  a  gpreat  degree,  the  spirit  of  insubordination,  disobe- 
dience of  law,  and  the  outrages  upon  the  rights  of  others  that  are  so  frequent 
among  us.  Much  may  be  hoped  from  the  influence  of  our  public  schools,  if  the 
teachers  are  faithful  in  teaching  and  exacting  obedience  from  all  under  their 
charge.  The  character  and  interest  of  the  teacher,  combined  with  the  reflne- 
ment  which  education  gives  to  the  human  mind  in  softening  the  heart,  like 
parental  love,  is  generally  found  a  sufficient  protection  for  the  children.  But  if 
these  fail,  the  law  affords  ample  protection  against  cruelty  and  oppression, 
while  it  is  a  shield  to  those  who,  in  their  sphere,  have,  as  In  this  case,  only  done 
their  duty.    For  the  reasons  given  we  order  the  defendant  to  be  discharged." 

A  teacher  has  the  right  to  moderately  punish  a  scholar,  notwithstanding 
instructions  from  the  father  that  a  child  must  not  take  a  whipping  unless  he 
deserved  It.^ 

§  72.  Sohoolmaster  and  Pupil  —  Girl  Seven  Years  Old — Bight  to  PobIbIi 
Corporally. — In  State  v.  Penderffr<u»f*  the  defendant  kept  a  school  for  small 

1  state  V.  Von    Stranz,  8  Leg.  Bep.  19  >  2  Dev.  A  B.  86S  (1887). 

^Tenn.). 
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<dilldren.  Upon  one  occasion  after  mild  treatment  towards  a  little  girl,  of  six 
or  seven  years  of  age  bad  failed,  the  defendant  whipped  her  with  a  switch,  so 
as  to  canse  marks  upon  her  body,  which  disappeared  In  a  few  days.  Two 
marks  were  also  proved  to  have  existed,  one  on  the  arm,  and  another  on  the 
neck,  which  were  apparently  made  with  a  larger  Instroment,  but  which  also 
disappeared  in  a  few  days. 

His  Honor  instmcted  the  jory,  that  the  right  of  the  defendant  to  chastise  the 
child,  was  co^extenslve  with  that  of  a  parent;  and  that  they  should  be  cautious 
In  coming  to  a  conclusion  that  excessive  chastisement  had  been  used.  But  as 
the  child  was  of  tender  years»  If  they  believed  that  she  had  been  whipped  by  the 
defendant,  with  either  a  switch  or  other  Instrument,  so  as  to  produce  the  marks 
described  to  them,  the  defendant  was  guilty.  A  verdict  was  found  for  the 
State;  and  the  defendant  appealed 

No  counsel  for  the  defendant  in  this  court  appeared. 

The  Attomey-Oeneral  for  the  State. 

QastoNi  Judge.  It  Is  not  easy  to  state  with  precision, 'the  power  which  the 
law  grants  to  schoolmasters  and  teachers,  with  respect  to  the  correction  of 
their  pupUs.  It  Is  analogous  to  that  which  belongs  to  parents,  and  the  author- 
i^  of  the  teacher  Is  regarded  as  a  delegation  of  parental  authority.  One  of  the 
most  sacred  duties  of  parentSi  is  to  train  up  and  qualify  their  children,  for 
becoming  useful  and  virtuous  members  of  society;  this  duty  can  not  be  efEect- 
ually  performed  without  the  ability  to  command  obedience,  to  control  stub- 
lx>mness,  to  quicken  diligence,  and  to  reform  bad  habits;  and  to  enable  him  to 
exercise  this  salutory  sway,  he  is  armed  with  the  power  to  administer  moderate 
•correction,  when  he  shall  believe  It  to  be  just  and  necessary.  The  teacher  Is 
the  substitute  of  the  parent;  is  charged  in  part  with  the  performance  of  his 
cluties,  and  in  the  exercise  of  these  delegated  duties.  Is  invested  with  his 
power. 

The  law  has  not  undertaken  to  prescribe  stated  punishments  for  particular 
•offenses,  but  has  contented  Itself  with  the  general  grant  of  the  power  of  moder- 
ate correction,  and  has  confided  the  graduation  of  punishments,  within  the 
limits  of  this  grant,  to  the  discretion  of  the  teacher.  The  line  which  separates 
moderate  correction  from  immoderate  punishment,  can  only  be  ascertained 
by  reference  to  general  principles.  The  welfare  of  the  child  is  the  main  pur- 
pose for  which  pain  Is  permitted  to  be  inflicted.  Any  punishment,  therefore, 
which  may  seriously  endanger  life,  limbs  or  health,  or  shall  disfigure  the  child, 
or  cause  any  other  permanent  injury,  may  be  pronounced  in  itself  immoderate, 
as  not  only  being  uunecessary  f or,  but  inconsistent  with  the  purpose  for  which 
correction  is  authorized.  But  any  correction,  however  severe,  which  produces 
temporary  pain  only,  and  no  permanent  ill,  can  not  be  so  pronounced,  since  it 
may  have  been  necessary  for  the  reformation  of  the  child,  and  does  not  injur- 
iously affect  its  future  welfare.  We  hold,  therefore,  that  it  may  be  laid  down  as 
a  general  rule,  that  teachers  exceed  the  limits  of  their  authority  when  they 
cause  lasting  mischief ;  but  act  within  the  limits  of  it,  when  they  Infilct  tempore 
ary  pain.  Where  the  correction  administered  Is  not  immoderate,  and  there- 
fore beyond  the  authority  of  the  teacher,  its  legality  or  illegality  must  depend 
entirely,  we  think,  on  the  qui  animo  with  which  It  is  administered.  Within 
the  sphere  of  his  authority,  the  master  is  the  judge  when  the  correction  is 
required,  and  of  the  degree  of  correction  necessary;  and  like  all  others 
Intrusted  with  a  discretion,  he  can  not  be  made  penally  responsible  for  error 
of  judgment  but  only  for  wickedness  of  purpose.    The  best  and  wisest  of  mor- 


188  INFANCY. 

talB  are  weak  and  erring  creatures,  and  in  the  exercise  of  functions  in  which 
their  judgment  is  to  be  the  guide,  can  not  be  rightfully  required  to  engage  for 
more  than  honesty  of  purpose  and  diligence  of  exertion.  His  judgment 
must  be  presumed  correct,  because  he  is  the  judge,  and  also  because  of  the 
difficulty  of  proving  the  ofEense,  or  accumulation  of  offenses,  that  called  for 
correction;  of  showing  the  peculiar  temperament,  disposition  and  iiabits,  of 
the  individual  corrected ;  and  of  exhibiting  the  various  milder  means,  that  may 
have  been  ineffectually  used,  before  correction  was  resorted  to.    , 

But  the  master  may  be  punishable  when  he  does  not  transcend  the  powers 
granted,  if  he  grossly  abuse  them.  If  he  use  his  authority  as  a  cover  for 
malice,  and  under  pretense  of  administering  correction,  gratify  his  own  bad 
passions,  the  mask  of  the  judge  shall  be  taken  off,  and  he  will  stand  amenable 
to  justice,  as  an  individual,  not  invested  with  judicial  power. 

We  believe  that  these  are  the  rules  applicable  to  the  decision  of  the  case  be* 
fore  us.  If  they  be,  there  was  error  in  the  instruction  given  to  the  jury,  that 
if  the  child  was  whipped  by  the  defendant  so  as  to  occasion  the  marks  de- 
scribed by  the  prosecutor,  the  defendant  had  exceeded  her  authority,  and  was 
guilty  as  charged.  The  marks  were  aU  temporary  and  in  a  short  time  all  dis- 
appeared. No  permanent  injury  was  done  to  the  child.  The  only  appearancea 
that  could  warrant  the  belief  or  suspicion  that  the  correction  threatened  perma- 
nent injury,  were  the  bruises  on  the  neck  and  the  arms;  and  these,  to  say  the 
least,  were  too  equivocal  to  justify  the  court  in  assuming,  that  they  did  threaten 
such  mischief.  We  think  that  the  instruction  on  tiiis  point  should  have  beeui 
that  unless  the  jury  could  clearly  infer  from  the  evidence,  that  the  correction 
inflicted  had  produced,  or  was  in  its  nature  calculated  to  produce,  lasting  in- 
jury to  the  child,  it  did  not  exceed  the  limits  of  the  power  which  had  been 
granted  to  the  defendant.  We  think,  also,  that  the  jury  should  have  been  fur- 
ther instructed,  that  however  severe  the  pain  inflicted,  and  however  in  their 
judgment  it  might  seem  disproportionate  to  the  alleged  negligence  or  offense 
of  so  young  and  tender  a  child,  yet  if  it  did  not  produce  or  threaten  lasting  mis- 
chief, it  was  their  duty  to  acquit  the  defendant;  unless  the  facts  testified  in- 
duced a  conviction  in  their  minds,  that  the  defendant  did  not  act  honestly  in 
the  performance  of  duty,  according  to  her  sense  of  right,  but  under  the  pretext 
of  duty,  was  gratifying  malice. 

We  think  tliat  rules  less  liberal  towards  teachers,  can  not  be  laid  down  with- 
out breaking  in  upon  the  authority  necessary  for  preserving  discipline,  and  com- 
manding respect;  and  that  although  these  rules  leave  it  in  their  power  to 
commit  acts  of  indiscreet  severity,  with  legal  impunity,  these  indiscretions  will 
probably  find  their  check  and  correction,  in  parental  affection  and  in  public 
opinion;  and  if  they  shoulu  icot,  that  they  must  be  tolerated  as  a  part  of  those 
imperfections  and  inconveniences,  which  no  human  laws  can  wholly  remove 
or  redress. 

Fbb  Cubiam.  Judgment  reversed, 

§  78. Girl  over  Age  but  s  Pupil  by  Fraud.  —  And  one  who  receives  a 

punishment  as  an  infant  scholar  can  not  set  up  that  she  is  of  age,  when  she 
obtained  admission  to  the  school  by  pretending  she  was  under  age.^ 

§  74.  Presumption  that  CbaetlBement  was  Proper. — The  proper  rule  is  that 
where  the  relation  of  schoolmaster  and  scholar,  parent  and  child,  master  and 

State  V.  Mizner,  45  la.  248. 
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apprentice,  or  any  similar  relation  is  established  in  defence  of  a  prosecution  of 
this  sort  the  legal  presamption  is  that  the  chastisement  was  proper;  this  must 
be  rebutted  by  showing  on  the  part  of  the  State  or  the  proof  before  the  jury 
that  it  was  excessive  or  without  proper  cause.  To  hold  a  parent  bound  to 
prove  that  he  had  good  cause  to  whip  his  child  or  be  subject  to  a  conviction 
upon  indictment  would  be  monstrous.  The  same  rule  applies  to  the  relation 
under  consideration.^ 

■ 

§  75.  Schoolmaster  and  Pupil — Bight  of  Former  to  Bnforoe  Rules. — So 
the  teacher  of  a  school  has  a  right  to  require  a  scholar,  who  was  guilty  of  in- 
subordination and  misconduct,  to  leave  the  school,  and  if  the  scholar  refuse  to 
do  so  upon  being  requested,  a  third  person  will,  upon  the  request  of  the 
teacher,  be  ]ustifled|  as  his  agent,  in  using  the  necessary  force  to  remove  him; 
and  VTill  not  be  guilty  of  assault.* 

§  76. Seamen  and  Oaptains  of  Veeaels. — The  same  right  exists  in  the 

captain  of  a  vessel,  and  hence  to  chain  a  seaman  to  keep  him  from  escaping 
or  as  a  punishment  for  an  offense  is  not  an  assault.* 

1  Anderson  v.  State,  8  Head, iS6  (1889) .  *  U.  8.  v,  Tomer,  2  Wheeler,  615  (1884). 

s  State V,  Wmiama  27  Vt  7S6  (1885). 
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OFFICEBS— WAEDEN  OP  PRISON  — MTIRDER— LIABILITY  FOR  ACTS 

OF  DEPUTY. 

B.   V.   HUGGINS. 

[2  Strange,  882.] 

In  the  Court  of  King^s  Benchy  Michaelmas  Temij  4  Oeorge  U. 

A  Warden  of  a  Prlaon  is  not  liable  for  the  murder  of  a  prisoner,  killed  hj  tbe  cmel 
treatment  of  a  deputy. 

The  defendant  stood  indicted  before  the  judges  of  Oyer  and  Ter- 
miner at  the  Old  BaUey,  and  the  indictment  set  forth,  that  John  Hug* 
gins,  1st  October,  12  George  I.,  and  long  before,  and  until  1st  January 
f  oUowing  was  warden  of  the  Fleet,  and  had  the  care  and  custody  of  the 
prisoners  committed  thither.  That  James  Barnes  was  his  servant  em- 
ployed by  him  in  taking  care  of  the  prisoners.  That  Barnes  being  a 
person  of  a  cruel  nature,  and  disposition,  did  1st  November,  12  George 
I.,  make  an  assault  upon  Edward  Arne,  then  a  prisoner  in  the  Fleet, 
and  feloniously  took  him  against  his  will,  and  carried  him  to  a  new 
built  room  in  the  prison,  where  he  kept  him  six  weeks  without  fire, 
chamber-pot,  or  close  stool ;  the  walls  being  damp  and  unwholesome, 
and  the  room  built  over  the  common  shore.  That  at  the  time  of  such 
imprisonment  Barnes  and  Huggins  knew  the  room  to  be  as  before  de- 
scribed. That  Arne,  by  reason  of  his  imprisonment  in  the  said  room, 
sickened,  and  by  duress  thereof  died ;  and  that  Huggins  was  aiding  and 
abetting  Barnes  in  committing  the  said  felony  and  murder. 

The  defendant  Huggins  only  was  taken,  and  haying  pleaded  not 
guilty,  the  jury  found  this  special  verdict. 

That  Queen  Anne,  by  letters  patent  under  the  great  seal,  dated  22d 

July,  twelfth  of  her  reign,  constituted  Huggins  warden  of  the  Fleet 

during  his  life,  to  be  executed  by  himself  or  his  sufficient  deputy  or 

deputies.    That  from  the  date  of  the  letters  patent  until  1st  January, 

(190; 
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12  Greorge  I.,  the  defendant  was  warden  and  Thomas  Gibbon  all  the 
said  time  his  deputy,  and  acted  as  such.  That  James  Barnes  was  the 
serrant  of  Gibbon,  and  acted  in  care  of  the  prisoners  and  particularly 
of  Edward  Ame.  That  Barnes,  September  7th,  12  George  I. ,  assaulted 
Ame,  and  feloniously  put  him  into  a  room  (which  is  found  to  be  as 
described  in  the  indictment),  and  kept  him  there  forty-four  days 
without  fire,  chamber-pot,  or  close  stool,  or  such  like  utensil.  That 
Barnes  knew  the  room  to  be  as  situate  in  the  indictment,  and  that  it 
was  unwholesome ;  and  that  for  fifteen  days  at  least  before  the  death 
of  Ame,  Huggins  knew  the  condition  of  the  room,  but  whether  he 
knew  it  before,  j!>eni^ti9  igrummt.  That  by  duress  of  the  imprisonment, 
Ame  10th  September  became  sick,  and  languished  till  20th  October  fol- 
lowing, upon  which  day  he  died  by  duress  of  the  said  imprisonment 
in  the  said  room.  That  fifteen  days  at  least  before  his  death  Huggins 
was  once  present  at  the  said  prison,  and  saw  Ame  under  duress  of  the 
said  imprisonment,  and  turned  away,  and  at  the  same  time  he  so  turned 
away  Barnes  shut  the  door,  and  Arne  continued  in  the  room  till  he 
died*  That  during  the  time  that  Gibbon  was  deputy,  Huggins  some- 
times acted  as  warden.  But  whether  he  be  guilty  of  the  murder  of  Ed* 
ward  Ame  is  the  doubt  of  the  jury,  on  which  they  pray  the  advice  of 
the  court,  ei  stpro  Begey  pro  Bege^  et  ai  defendentej  pro  defendente. 

This  Terdict  was  removed  at  the  prayer  of  Mr.  Attorney  to  R.  R.  and 
there  argued  by  Mr.  Willes  and  Serjeant  Eyre ;  after  which  it  was 
argued  at  Serjeants'  Inn-hall  in  chancery  lane  before  all  the  judges,  by 
Serjeant  Cheshyre,  Mr.  Attorney,  Mr.  Solicitor  and  Mr.  Willes,  for  the 
king ;  and  by  Serjeant  Damall,  Serjeant  Eyre,  Sei^'eant  Hawkins,  Mr. 
Pere  Williams,  Mr.  Strange  and  Mr.  Foster,  for  the  prisoner.  But  as 
every  thing  insisted  upon  by  either  side  is  taken  notice  of  in  the 
opinion  delivered  by  the  Chief  Justice,  it  will  not  be  necessary  to  state 
the  arguments  of  counsel. 

Ratmoio),  C.  J.,  after  stating  the  heads  of  the  special  verdict,  went 
on,  as  foUows:  The  general  question  in  this  case,  is  whether  upon  the 
facts  as  found  in  the  verdict,  the  prisoner  at  the  bar  is  guilty  of  the 
murder  of  Edward  Ame. 

For  that  purpose  it  will  be  necessary  to  consider  these  two  things: 
Ist,  what  offense  is  in  James  Barnes ;  and  2d,  whether  the  prisoner  is 
guilty  in  the  same  degree.  ^ 

And  as  to  the  first  point,  we  are  all  of  opinion  that  if  Barnes  was  now 
before  the  court,  and  the  facts  as  found  in  this  verdict  were  proved 
against  him,  he  would  undoubtedly  be  gmlty  of  murder.  It  is  certain, 
there  is  no  particular  way  of  killing  another,  that  is  necessary  to  con- 
stitute a  murder ;  but  the  committing  of  murder  is  ajs  various  as  the 
several  ways  of  putting  an  end  to  life.    In  the  case  of  a  prisoner  there 
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is  no  occasion  for  an  actual  stroke ;  the  restraining  him  by  force,  and 
killing  him  by  ill  usage,  is  enough  to  constitute  this  offense.  All  the 
authors  who  speak  of  this  species  of  murder,  describe  it  by  a  general 
expression,  per  dure  garde  de  sea  gardens.  The  duty  of  a  judge  is  not 
to  punish,  but  confine  the  party,  for  the  single  purpose  of  his  being 
forthcoming  to  answer  a  legal  charge  or  demand.^  In  this  case  Barnes 
has  certainly  exceeded  his  duty ;  he  has  been  guilty  of  a  breach  of  that 
trust  which  the  law  has  reposed  in  him,  and  is  answerable  for  all  the 
consequences  of  it. 

Another  consideration  to  make  it  murder,  is  that  it  is  a  deliberate 
act  of  long  continuance,  and  of  great  cruelty.  It  is  likewise  accom- 
panied with  force,  against  the  consent  of  the  party,  on  all  which 
accounts  the  law  implies  malice.  Had  he,  therefore,  been  before  the 
court,  there  would  have  been  no  difficulty  in  adjudging  it  murder  with 
regard  to  him. 

2.  Haying  thus  determined  what  offense  it  would  be  in  Barnes,  let 
us  now  consider  how  it  stands  with  regard  to  the  prisoner  at  the  bar. 
And  though  the  indictment  has  charged  him  equally  with  the  other,  yet 
we  think  the  verdict  has  made  a  wide  difference  between  them.  The 
indictment  charges  Barnes  to  be  his  servant,  but  the  verdict  finds 
he  was  the  servant  of  Gibbon.  The  whole  charge  in  the  verdict  against 
the  prisoner,  is  that  for  fifteen  days  before  Ame's  death,  he  knew 
what  sort  of  room  he  was  in ;  that  he  once  saw  him  under  the  duress 
of  imprisonment  that  Barnes  had  put  him  in;  and  that  during  the 
time  Gibbon  was  deputy,  Huggins  sometimes  acted  as  deputy.  But 
notwithstanding  these  circumstances  which  are  found  against  the  pris- 
oner at  the  bar,  we  are  all  of  opinion  he  is  not  guilty  of  murder. 

It  is  a  point  not  to  be  disputed,  but  that  in  criminal  cases  the  princi- 
pal is  not  answerable  for  the  act  of  the  deputy,  as  he  is  in  civil  cases ; 
they  must  each  answer  for  their  own  acts,  and  stand  or  fall  by  their 
own  behavior.  All  the  authors  that  treat  of  criminal  proceedings,  pro- 
ceed on  the  foundation  of  this  distinction ;  that  to  affect  the  superior 
by  the  act  of  the  deputy,  there  must  be  the  com  mand  of  the  superior 
which  is  not  found  in  this  case. 

The  duress  in  this  case  consisted  in  the  first  taking  him  against  his 
consent,  and  putting  him  in  that  room,  and  the  keeping  him  there  so 
long  without  necessaries,  which  was  the  occasion  of  his  death.  Now, 
none  of  these  circumstances  are  found  against  the  prisoner.  The  jury 
does  not  say  he  directed  his  being  put  into  the  room ;  that  he  knew  how 
long  he  had  been  there ;  that  he  was  without  the  necessaries  in  the  in- 
dictment, or  was  even  kept  there  after  the  orisoner  saw  him,  which  was 

^  Fleta.  88. 
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fifteen  days  before  his  death.  And  as  these  are  circumstances  found 
against  Barnes,  and  not  against  Huggins ;  and  as  in  these  cases  the 
court  is  never  to  intend  anything,  but  must  found  their  judgment  on  the 
facts  stated  in  the  special  verdict,  and  on  them  only,  there  can  be  no 
color  to  think  one  equally  guilty  with  the  other.  The  only  circum- 
stance relied  upon  to  supply  all  this,  is  the  prisoner's  being  once  at  the 
prison  when  he  saw  the  deceased  under  the  duress,  and  turned  away. 
But  surely  the  bare  being  present  can  never  amount  to  an  aiding  and 
abetting.  He  saw  him  there,  it  is  true ;  but  does-  this  infer  he  knew 
how  it  was  occasioned  or  consented  to  the  continuance  of  it ;  it  is  very 
material  in  this  case,  that  the  duress  by  which  this  unfortunate  man 
came  to  his  end,  could  not  be  known  by  a  bare  looking  in  upon  him ;  he 
<X)uld  not  know  he  was  there  against  his  consent ;  he  could  not,  by  see- 
ing him,  know  the  length  of  his  confinement,  or  how  long  he  had  been 
without  the  decent  necessaries  of  life ;  and  it  is  likewise  material  that 
no  application  is  found  to  have  been  made  to  the  defendant,  which  per- 
haps might  have  altered  the  case. 

These  circumstances,  taking  them  altogether,  are  a  very  slender  evi- 
dence of  a  consent  in  the  prisoner  to  the  duress ;  though  this  I  must 
say,  that  were  they  ever  so  strong  an  evidence  of  consent,  they  will  not 
be  sufficient  for  us  to  ground  a  judgment  upon :  we  are  to  determine 
upon  facts,  and  not  on  evidence  of  facts.  So  in  Eelyng,^  where  it  is 
found  that  Plummer  discharged  the  fusee,  but  not  that  he  discharged 
it  against  the  king's  officers;  and  the  court  could  not  take  it  that  he 
did.  It  would  be  the  most  dangerous  thing  in  the  world  if  we  should 
once  give  into  the  doctriue  of  inferring  facts  from  evidence ;  which  is 
the  proper  business  of  a  jury,  and  not  of  the  court. 

But  it  is  objected  that,  though  the  prisoner  had  made  a  deputy,  he  had 
still  the  inspection  of  the  gaol ;  and  for  the  time  he  was  there  the  power 
of  the  deputy  ceased.  To  this  I  answer,  that  there  is  no  case  in  law 
which  proves  that  the  accidental  presence  orthe  principal  amounts  to  a 
revocation ;  and,  in  reason,  it  ought  to  be  construed  such  a  coming  as 
shows  he  intended  to  take  upon  himself  the  execution  of  the  office.  If 
a  disseisee  comes  to  dine  with  the  disseisor,  that  will  not  amount  to  an 
entry.  It  is  likewise  insisted  on  that  in  many  cases  a  person  who  is 
absent  when  the  murder  is  committed  may,  nevertheless,  be  an  aider  and 
abettor ;  and  the  cases  were  put  of  laying  poison,  putting  a  child  in  a 
hog-sty,  covering  it  with  leaves,  or  leaving  a  sick  man  in  the  cold,  by 
which  he  dies,  which  are  all  to  be  met  with  in  Eelyng.  Now,  as  to  these 
cases,  I  must  observe  that  in  every  one  of  them  the  person  absent  did 
the  act  which  was  the  occasion  of  death,  whereas  here  the  act  is  found 
to  have  been  done  by  another. 

178,111. 
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It  was  farther  observed  upon  this  head  of  absence  that  in  Staonf orde  ^ 
and  Crompton  ^  the  case  is  ruled  to  be  murder,  of  letting  a  mischleyous 
beast  go  abroad  which  happens  to  kill  a  man.  But  surely  that  is  laid 
down  too  general  in  those  books ;  and  it  would  be  very  hard,  if  a  man 
takes  a  reasonable  care  to  keep  up  the  beast,  that  he  should  be  answer- 
able if  the  beast  should  break  out  without  his  knowledge  or  consent. 

There  was  but  one  thing  more  that  was  pressed  by  the  king's  counsel^ 
viz. :  that  since  it  was  determined  in  Oneby's  Case  that  it  is  not  neces- 
sary for  the  jury  to  find  malice,  why  is  it  more  necessary  to  find  the 
prisoner's  consent?  To  this  I  answer,  that  malice  is  matter  of  law^ 
arising  from  a  legal  construction  of  the  act ;  and  from  the  act  of  the 
party  the  law  has  always  construed,  whether  there  was  malice  express 
or  implied ;  but  consent  is  an  act  of  the  mind.  A  sudden  killing  is  con- 
strued to  be  malicious,  though  there  is  no  time  for  any  consent.  These 
are  the  reasons  which  are  to  determine  that  upon  this  verdict  the  pris- 
oner at  the  bar  is  not  guilty  of  the  murder  of  Edward  Ame. 

But  then  upon  the  argument  of  this  cause  a  difficulty  arose,  what  the 
court  should  do  in  this  case,  supposing  the  verdict  to  be  too  uncertain 
to  found  any  judgment  upon.  It  will,  therefore,  be  necessary  further  to 
consider:  (1)  Whether  this  is  an  uncertain  verdict;  and  (2)  suppos- 
ing it  is,  whether  we  are  to  discharge  the  prisoner,  or  to  award  a  venire 
facias  de  novo. 

Now  as  to  the  last  point  it  is  observable,  that  no  instance  could  be 
produced  where,  in  a  criminal  case,  it  was  never  done  for  a  fault  in  the 
verdict  itself.  Arundel's  Case^  was  for  a  fault  in  the  jury  process^ 
and  in  the  case  cited  of  Hilton,^  there  was  no  verdict,  because  it  was. 
put  into  their  hands  in  writing  as  they  stood  at  the  bar ;  and  in  the 
case  of  Mr.  Keate^^  though  the  verdict  was  so  uncertain,  that  it  was 
impracticable  to  determine  either  way,  for  want  of  finding  who  struck 
first:  Yet  Holt,  C.  J.,  was  so  averse  to  a  venire  facias  de  novoj  that  he 
himself  took  an  exception  that  quashed  the  indictment,  in  order  to  put 
it  in  a  proper  way  of  being  tried  over  again. 

But  whatever  may  be  the  determination  of  the  court,  when  that  point 
cotties  properly  before  us,  it  is  unnecessary  for  us  now  to  consider ; 
because  as  tb  the  other  point,  we  are  all  of  opinion  that  this  verdict  is- 
not  uncertain. 

There  is  no  uncertainty  as  to  the  facts  that  are  found :  the  only  fact 
is,  that  there  are  not  such  facts  found  as  will  amount  to  murder.  The 
consequence  of  which  is,  that  the  defendant  is  not  guilty  of  murder ; 
and  it  would  be  endless  to  send  it  back  to  a  jury,  till  they  find  facta 

ip.  17.  «8H.  7;B6p.  8. 

S  p.  84b.  •  5  Mod.  887;  Skinner,  066. 

•  6  Coke. 


COMMONWEALTH  V.  LEWIS.  195 

enough  to  make  it  murder ;  besides  its  being  contrary  to  law,  in  expos- 
ing a  man  to  a  second  hazard  of  his  life.  It  would  have  been  a  cir- 
cumstance very  material  in  the  case  of  Plummer,^  to  have  found  that 
the  fusee  was  discharged  against  the  Bang's  officers ;  but  the  jury  were 
silent  as  to  that,  and  the  court  said  they  could  not  take  the  fact  to  be 
so,  upon  bare  evidence  of  the  fact ;  and  proceeded  to  give  judgment, 
as  if  the  fusee  had  not  been  discharged  against  the  King's  officers, 
without  sending  it  back  to  the  jury  to  find  it  positively  one  way  or  the 
other. 

So  in  the  case  of  Messenger  et  aL,^  who  were  indicted  for  high  treason 
in  assembling  and  pulling  down  bawdy-houses.  The  verdict  was  silent 
as  to  Green  and  BedelTs,  whether  they  were  aiding  and  assisting ;  and 
this  (says  Eelyng)  being  a  matter  of  fact  which  ought  to  be  expressly 
found  by  the  jury,  and  'not  to  be  left  to  the  court  upon  any  colorable 
implication  from  their  being  present ;  the  two  were  discharged,  without 
sending  it  back  to  the  jury  for  their  further  opinion  as  to  the  fact. 

In  Kelyng,3  on  a  special  verdict  it  was  found,  that  Thompson  and 
his  wife  were  fighting,  and  Dawes  endeavoring  to  part  them  was  killed 
by  Thompson ;  and  it  not  being  found  that  Thompson  knew  Dawes  in- 
tended only  to  part  them,  it  was  held  manslaughter,  without  sending  it 
back  to  the  jury  to  be  certified  of  his  knowledge. 

There  are  cases  directly  in  point  as  to  this  head,  and  I  must  observe 
that  Plummer^s  Case  was  after  the  case  of  Keatej  wherein  Holt,  C.  J., 
had  had  this  point  under  his  consideration. 

This  verdict,  therefore,  beiqg  sufficient  to  found  a  judgment  upon, 
our  judgment  is,  that  the  prisoner  is  not  guilty,  and  therefore  he  must 
be  discharged. 


SHEBIFF  NOT  LIABLE  FOR  MALFEASANCE  OF  DEPUTY. 

Commonwealth  v.  Lewis. 

[4  Leigh.,  664.] 
In  the  General  Court  of  Virginia^  JtUy^  1833. 

A  Sherifl  is  not  liable  to  a  criminal  prosecution  for  a  malfeasance  in  office  committed 
by  his  deputy. 

Case  adjourned  from  the  Circuit  Superior  Court  for  the  county  of 
Kichmond.  That  court  at  October  term,  1881,  made  a  rule  on  Warner 
Lewis,  sheriff  of  Essex,  to  show  cause,  if  any  he  could,  why  he  did  not 

1  Eelyng,  lU.  a  Kelyng,  79.  *  66. 
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detain  in  his  custody  one  Abram  White,  lately  confined  in  the  jail  of 
Essex  for  petty  larceny,  and  who  was  lately  indicted  in  the  Circuit 
Court  of  Bichmond  for  forgery,  and  why  he  did  not  secure  the  person 
of  White,  that  he  might  be  dealt  with  according  to  law,  as  the  sheriff 
was,  by  process  from  the  Circuit  Court  of  Richmond,  and  by  his  official 
duly,  bound  to  do.  This  rule  having  been  served  on  Lewis,  he  appeared 
to  show  cause ;  but  the  matters  alleged  by  him,  not  being  considered 
satisfactory,  another  rule  was  made  on  him,  to  show  cause,  on  the  first 
day  of  the  ensuing  term,  why  an  information  should  not  be  filed  against 
him,  for  having  disobeyed  the  process  of  the  court,  and  violated  his 
official  duty,  in  discharging  from  his  custody,  the  said  White,  then  in 
confinement  in  the  jail  of  Essex,  under  a  sentence  of  the  Circuit  Court 
of  Essex,  for  petty  larceny,  and  who  had  been  lately  indicted  for  for- 
gery in  the  Circuit  Court  of  Richmond.  This  last  rule  was  not  made 
absolute ;  nor  did  it  appear  that  the  court  in  any  way,  gave  him  leave  to 
file  the  information ;  but  an  information  was  filed  by  the  attorney  for 
the  commonwealth. 

In  some  of  the  counts  in  the  information,  it  was  charged,  in  substance, 
that  White  having  been  indicted  for  forgery  in  the  Circuit  Court  of 
Bichmond,  a  capias  was  issued  against  him,  and  delivered  to  Lewis,  the 
sheritf  of  Essex,  by  virtue  of  which  Lewis  arrested  White,  and  had 
him  in  his'custody ,  and  then  permitted  him  to  escape  and  go  at  large ; 
and,  in  other  counts,  that  the  capias  was  delivered  to  and  served  by 
Hill,  a  deputy  of  Lewis,  and  that  Hill  permitted  the  prisoner  to  escape. 
Lewis  demurred  generally  to  the  information,  and  the  attorney  for  the 
commonwealth  joined  in  the  demurrer. 

The  court  ordered  the  capias^  which  had  been  issued  against  White 

upon  the  indictment  against  him  for  the  forgery,  and  the  return  of  the 

deputy  sheriff  of  Essex,  thereupon,  to  be  made  part  of  the  record.    The 

capias  was  in  the  usual  form;  the  return  was  in  the  following  words: 

'*  By  virtue  of  the  within,  I  took  the  body  of  the  within  named  Abram 

White,  who  is  now  confined  in  close  jail  in  the  county  of  Essex  under 

sentence  of  the  Circuit  Court  of  the  said  county,  for  petty  larceny,  as 

will  more  fully  appear  by  the  order  of  the  said  court  hereto  annexed, 

and  made  part  of  my  said  return. 

''R.  Hill, 

*'  2>.  5.  far  Warner  Lewis,  SheHff.** 

And  then  the  court,  with  the  defendant's  consent,  adjourned  the 

following  questions  to  this  court:  — 

1.  What  judgment  ought  to  be  given  on  the  demurrer? 

2.  Taking  the  whole  case  into  consideration,  and  having  reference^ 
particularly,  to  the  capias  which  was  issued  against  White,  and  the 
return  made  thereon  by  the  defendant's  deputy,  and  the  proceedings 
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in  this  prosecution  previous  to  the  filing  of  the  information,  ought  leave 
to  have  been  given  to  file  the  information?  or  ought  a  noUe  prosequi  to 
be  directed? 

S.  Any  other  question  of  law  arising  on  the  proceedings. 

Pabeer,  J.  In  considering  these  questions,  the  court  perceives,  from 
tiie  capias  against  White,  referred  to,  and  the  return  of  the  deputy 
sheriff  thereon,  that  this  is,  in  fact,  a  criminal  proceeding  against  a 
high  sheriff  for  the  negligence  or  misfeasance  of  his  deputy ;  and  that 
it  is  a  prosecution  in  the  county  of  Richmond  for  an  act  done  in  Essex. 
Thinking  that  the  high  sheriff  is  not  thus  liable,  and  that  if  he  was,  he 
could  only  be  proceeded  against,  in  the  mode  here  adopted,  in  the 
county  of  Essex,  where  the  act  complained  of  was  committed;  and 
waiving  other  objections,  such  as  the  want  of  leave  to  file  the  informa- 
tion, which  the  demurrer  might  raise. 

*'  This  court  is  of  opinion,  upon  the  whole  case,  that  as  the  offense 
was  committed  in  the  county  of  Essex,  the  Circuit  Superior  Court  for  the 
county  of  Richmond  had  no  Jurisdiction  thereof  in  this  mode  of  pro- 
ceeding ;  and  that  as  the  misconduct  charged  in  the  information  was 
the  act  of  the  deputy  sheriff,  and  not  of  the  high  sheriff,  the  latter  is 
not  liable  to  be  indicted  therefor;  and  therefore  that  no  information 
ought  to  have  been  filed  against  the  said  Lewis,  and  that  a  noUe  prosequi 
ought  to  be  directed  to  be  entered  by  the  said  superior  court." 


PBINCOPAL  AND  AGENT— MASTER  AND  SERVANT— OFFICERS   AND 

SOLDIERS  —  NEGLIGENCE  —  ACCIDENT. 

R.  V.  Hutchinson. 

r9  Cox,  555.1 

Before  Mr.  Justice  Byles,  Devouj  1864. 

L  The  TdlaMlltliw  of  OAcers  and  Soldiers  tor  the  oenaeqaenoes  of  acts  done  In  obe- 
dience to  their  orders  considered. 

t.  VeffUffenee— Aoddent^OAoer  mad  Soldier.— A  gnn  discharged  in  the  ordinary 
and  regular  conrse  of  baU  yraotioe  bj  an  artiUery  man  in  a  garrison  town,  missed  the 
mark,  and  killed  a  man  who  was  lawfaily  passing  near  the  spot  in  a  boat.  The  artil- 
lery muk  who  llred  the  gnn  was  acting  nnder  the  command  of  a  superior  offloer  who  was 
acting  in  obedience  to  the  general  orders  of  the  msjor-generaL  Asid,  that  the  major- 
general  was  not  guilty  of  manslaughter. 

The  defendant  Major-General  Hutchinson  was  found  by  the  coroner's 
inquisition  guilly  of  manslaughter,  in  having  caused  the  dekth  of  a 
boatman  under  the  following  circumstances :  The  defendant  was  com- 
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mandant  of  the  forces  at  the  garrison  in  Plymouth.  A  target  was 
placed  in  the  sound,  under  the  general  directions  of  the  Horse  Guards, 
and  the  artillerymen  were  accustomed  to  practice  by  firing  at  it  with 
ball.  On  the  2d  of  July,  1864,  while  such  practice  was  proceeding,  a 
ball  missed  the  target,  and  striking  the  waves,  ricochetted,  and  hit  a 
boatman  who  was  taking  a  boat  across  the  sound,  in  the  lawful  and 
proper  exercise  of  his  vocation,  and  in  a  place  where  he  might  lawfully 
be. 

Lopez^  appeared  for  the  prosecution. 

E.  W.  Cox,  for  the  defendant. 

The  grand  jury  having  thrown  out  the  bill,  the  jury  were  chafed  on 
the  coroner's  inquisition.  Lopez  said  that  having  read  the  remarks 
made  by  his  lordship  to  the  grand  jury,  and  entirely  agreeing  with  the 
views  of  the  law  applicable  to  it  which  had  been  there  so  ably  laid  down, 
and  considering  also  that  the  bUl  of  indictment  which  had  been  pre- 
pared had  been  thrown  out  by  the  grand  jury,  he  should  offer  no  evi- 
dence ;  but  he  trusted  that  the  authorities  would  take  some  means  to 
protect  the  public  against  the  danger  of  the  ball  practice,  which  had 
been  so  often  complained  of  in  vain,  and  of  which  their  worst  predic- 
tions had  been  verified. 

Byles,  J.,  said  that  the  counsel  for  the  prosecution  had  adopted  a 
very  proper  course ;  indeed,  in  no  case,  could  he  permit  a  trial  to  take 
place  on  the  coroner's  inquisition,  where  the  grand  jury  had  thrown 
out  a  bill  for  the  same  offense,  for  to  do  so  would  be  to  constitute  the 
petty  jury  a  court  of  appeal  against  the  grand  jury.  He  would  not  now 
repeat  the  remarks  he  had  made  when  addressing  the  grand  jury  and 
they  would  merely  say  that  the  prisoner  was 

Not  guUty. 

The  following  were  the  comments  addressed  to  the  grand  jury,  and 
referred  to  in  the  remarks  to  the  petty  jury,  and  which  contain  so 
excellent  and  useful  a  summary  of  the  law  bearing  upon  this  case  that 
we  place  it  upon  record :  — 

Btles,  J.  There  was  one  case  of  an  unusual  kind,  and  no  doubt  it 
would  require  their  full  and  attentive  consideration.  He  could  only 
collect  the  facts  from  the  depositions  taken  before  the  coroner,  which 
were  extremely  long  and  very  vague,  so  that  he  hardly  knew  in  what 
shape  the  charge  would  be  presented  to  them.  All  he  could  do  would 
be  to  call  their  attention  to  an  outline  of  the  facts,  and  to  remind  them 
of  the  law  which  governed  the  imputed  offense,  and  the  evidence  given 
in  support  of  it.  The  defendant  was  a  gentleman  of  high  rank,  a  gen- 
eral in  her  Majesty's  army;  he  had  the  command  of  the  forces 
in  the  western  district ;  and  it  appeared  that  on  the  2nd  of  July  firing 
practice  took  place  from  the  battery  over  Plymouth  Sound.    One  of  the 
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balls,  whether  it  turned  to  the  right  or  left  he  conld  not  tell,  passed 
through  the  bottom  of  a  boat,  unfortunately  striking  the  deceased 
breaking  both  his  legs  and  his  spine,  and  the  unhappy  man,  who  was 
only  nineteen  years  of  age,  died  in  a  short  time  afterwards.  Some  per- 
sons, who  were  happily  at  hand,  saved  the  other  persons  who  were  in  the 
boat.  The  defendant  had  the  general  superintendence  and  control, 
and  it  was  alleged  that  he  was  responsible  for  the  act.  He  begged  to 
remind  them  that  manslaughter  was  when  one  man  wa9  killed  by  the 
culpable  negligence  of  another.  A  slight  act  of  negligence  was  not 
sufficient ;  all  men  and  women  were  negligent  at  some  time ;  it  would 
depend  upon  the  degree  of  negligence.  A  slight  deviation  from  proper 
€are  and  skill  was  not  sufficient ;  it  must  be  culpable  negligence.  By 
way  of  illustration,  suppose  a  man  was  to  fire  a  gun  in  a  field  where  he 
saw  no  one,  and  as  he  fired  another  man  suddenly  raised  his  head  from 
a  ditch;  he  could  not  say  that  that  man  would  be  guilty  of  man- 
slaughter ;  it  would  be  held  not  to  be  culpable  negligence*  But  sup- 
posing a  man  were  to  fire  down  the  High  Street  of  Exeter  because  he 
saw  no  one,  and  some  one  was  suddenly  to  appear  and  he  was  killed, 
that  would  be  culpable  negligence  in  the  man  who  fired  the  gun.  There 
was  one  observation  he  must  make.  It  would  seem,  and  he  thought 
the  result  showed  it,  that  the  boat  was  within  the  range  of  fire ;  but 
that  was  no  defence.  If  the  unfortunate  man  had  not  been  killed  and 
had  brought  an  action  for  damages,  or  if  his  wife  and  family  under 
Lord  Campbell's  act,  had  brought  an  action  if  he  had  in  any  degree  con- 
tributed to  the  result  he  could  not  maintain  an  action.  But  in  a  crimi- 
nal case  it  was  different.  The  Queen  was  the  prosecutor,  and  could  be 
guilty  of  no  negligence ;  and  if  both  the  parties  were  negligent,  the  sur- 
vivor was  guilty,  and  therefore  it  was  no  defence  that  the  boat  was 
within  the  danger.  He  could  only  speculate  upon  the  negligence  imputed 
in  the  case.  First,  he  did  know  that  it  would  be  said  that  it  was  an 
improper  place,  whether  to  fire  from,  or  to  fire  over.  The  gun  was 
fired  from  one  of  the  batteries  kept  on  purpose  for  practice.  It  was 
said  that  this  battery  was  too  low,  but  that  was  not  the  point  of  defence. 
Therefore,  subject  to  their  better  judgment,  nothing  could  be  imputed 
to  the  defendant  as  to  the  place  whence  the  gun  was  fired.  Then  as  to 
the  place  over  which  it  was  fired.  Had  the  defendant  the  selection  of 
it?  Then,  in  using  the  place,  although  an  improper  one,  was  he  obey- 
ing military  orders?  If  so,  he  would  not  be  guilty.  But,  supposing  it 
was  a  plac^  in  some  degree  improper,  in  some  degree  dangerous,  and 
he  had  selected  It,  still  it  did  not  follow  that  he  would  be  guilty.  Com- 
mon danger  did  not  make  the  place  improper.  He  waQ  a  man  per- 
'  forming  a  most  important  duty.  Supposing,  therefore,  that  the  defend- 
ant had  been  personally  engaged  in  the  firing,  if  he  thought  that  the 
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place  from  which  the  gun  was  f&red  was  not  hnproper,  and  that  the 
place  to  which  the  firing  was  directed  was  not  improper,  assisted  by  addi- 
tional precaatioiis  which  might  be  used,  he  would  not  be  responsible, 
because  he  was  acting  under  the  direction  of  superior  authority.  It 
seemed  that  complaints  have  been  made  by  a  great  many  persons  resid- 
ing in  Plymouth  and  Davenport,  and  he  must  beg  their  attention  to 
the  orders  the  defendant  had  given.  The  Major-General  would  impress 
upon  the  officers  in  command  to  see  with  the  utmost  diligence  that  the 
range  was  free  before  the  firing.  Then,  there  was  a  second  order.  The 
Major-Greneral  strictly  impresses  upon  the  officers  the  necessity  of  see- 
ing that  aU  was  free,  as  he  should  hold  them  personally  responsible. 
He  had  hitherto  supposed  that  the  defendant  had  personally  to  do  with 
the  firing;  and  if  he  had,  he  would  not  be  guitly  of  manslaughter. 
But  the  next  question  was  did  he  personally  superintend  the  firing, 
or  did  he  not?  They  would  see  whether  he  did  or  not.  Was  he 
guilty  of  a  breach  of  duty  in  not  personally  superintending  the  firing? 
He  could  not  see  that  he  was.  Again,  it  might  be  said  that  if  he  had 
issued  orders  it  was  his  duty  to  see  that  proper  persons  were  appointed 
to  keep  a  proper  lookout ;  and  if  proper  persons  were  nominated  by 
him  it  did  not  appear  whether  they  were  properly  disciplined,  and  it 
might  be  a  question  whether  there  was  any  negligence  in  them.  There 
were  persons  with  flags,  but  whether  a  proper  lookout  was  kept, 
might  possibly  be  doubtful ;  whether  means  were  taken  for  keeping  a 
proper  lookout  they  would  have  to*determine.  Under  these  circumstances 
it  would  be  for  them  to  say  whether  negligence  was  brought  home 
to  the  defendant.  If  they  considered  it  was  brought  home  to  him,  he 
knew  they  would  find  the  bilL  It  would  be  an  insult  to  them  to  insinu- 
ate that  they  would  not  do  their  duty.  They  would  treat  the  defendant 
exactly  as  they  would  treat  any  person  in  an  inferior  position.  They 
would  not  neglect  to  find  the  bill  if  it  ought  to  be  found,  and  no  preju- 
dice would  weigh  upon  them  to  find  the  bill  if  it  ought  to  be  thrown  out. 


CBIMINAL  LIABILrrrOP  MASTER  FOB  ACT  OP  SBBVANT  —  TEST  OP 

LIABILITY. 

C!OMMONWEALTH  V.   NiGHOLB* 

[10  Mete.  269;  48  Am.  Dec.  482.] 

In   the  Supreme  Judicial  Court  of  Maaeachtusetts,  October  Temiy 

1845. 

L  The  Orimlnal    Liability  of  a  Vaster  f of  the  acts  of  his  servant  Is  narrower' 
than  his  civil  liability.   There  must  be  a  direct  participation  in  the  act  or  such  assent 
and  concnzrence  therein,  as  would  involve  him  moraUy  in  the  goilt  of  the  action. 
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S*  A  Sftl«  by  a  Servant  In  the  Shop  of  His  Maator  is  only  prima  faeU  eyidence  of 
BQch  sale  by  the  master,  in  a  prosecution  against  him  for  -violating  the  statute  forbid- 
ding the  sale  of  intoxicating  liquors. 

S.  If  a  Sale  of  Xilauora  la  made  by  a  Serrant,  without  the  knowledge  of  his  master 
and  in  opposition  to  his  will,  and  the  sale  is  not  participated  in  nor  approved  by  him, 
the  master  is  not  orimlnally  liable. 

r 

Indictment  for  selling  spirituous  liquors  without  a  license.  The 
judge  instructed  the  jury  that  if  they  were  satisfied  beyond  a  reasonable 
doubt,  that  the  sales  were  made  by  the  defendant  or  any  person  in  his 
employ  and  in  his  shop,  they  would  be  warranted  in  finding  him  guilty. 
The  other  facts  appear  in  the  opinion. 

B,  F.  Butler f  for  the  defendant. 

MeUenj  for  the  commonwealth. 

By  the  Courty  Dbwey,  J.  The  question  here  raised  as  to  the  liability 
of  the  principal  to  be  punished  criminally  for  the  acts  of  his  agent  or 
servant,  in  which  he  does  not  directly  participate  personally,  is  certainly 
not  free  from  diflculty.  As  to  civil  liabilities  a  broader  and  more 
general  principle  of  responsibility  applies  and  the  master  or  principal 
may  be  held  to  answer  In  damages  for  default  and  misdoings,  with 
which  he  had  no  other  connection  than  that  which  arises  from  the  fact 
that  the  injury  was  occasioned  by  one  employed  in  his  service.  As  a 
general  rule  something  beyond  this  is  necessary  to  charge  the  master 
criminally  for  acts  done  by  the  servant.  There  must  be  such  a  direct 
participation  in  the  act  or  such  assent  and  concurrence  therein  as  would 
involve  him  morally  in  the  guilt  of  the  action.  Hence  the  cases  are 
comparatively  rare  and  may  be  considered  as  exceptions  to  the  general 
rule  when  by  legal  rules  a  party  is  charged  eriminally  for  acts  of  his 
servants  done  without  his  knowledge  and  assent.  The  case  of  a  book- 
seller or  publisher  of  a  newspaper  is  to  some  extent  one  creating  such 
liability ;  to  what  precise  extent  is  perhaps  as  yet  an  unsettled  question. 
Bex  V.  Alman^'^  a  leading  case  on  that  subject,  only  carried  the  doctrine 
so  far  as  to  hold  that  such  relation  to  the  act  of  sale  by  a  servant  was 
prima  fdcie  evidence  to  establish  the  liability  of  the  party,  but  was  not 
conclusive  and  might  be  controlled.  It  was  said  by  Lord  Mansfield, 
that  he  might  avoid  the  effect  of  it  by  showing  '*  that  he  was  not 
privy  nor  assenting  to  it  nor  encouraging  It."  So,  also,  it  is  said  that 
the  defendant  in  such  cases  may  rebut  the  presumption  by  showing 
that  the  libel  was  sold  contrary  to  his  orders  or  under  circumstances 
negativing  all  privity  on  his  part.^ 

The  general  rule,  however,  has  been  stated,  I  think,  somewhat  more 
broadly  as  to  the  liability  of  booksellers  and  publishers  respecting  all 
publications  issued  from  their  establishments  in  the  regular  course  of 

1  6  Burr.  9686.  s  3  Stark,  on  Slander  (3d  ed.),  84. 
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business ;  and  they  have  been  held  answerable  criminally  in  such  oases, 
although  the  particular  act  or  sale  of  publication  was  done  without  their 
knowledge.^  In  the  recent  case  of  Bex  v.  Outch  et  al,^^  where  it  ap- 
peared that  Gutch  was  residing  at  a  distance,  was  in  ill  health,  and  not 
interfering  with  the  conducting  of  the  paper,  the  rule  is  thus  stated. 
**A  person  who  derives  profit  from,  and  who  furnishes  means  for  carry- 
ing on  the  concern,  and  intrusts  the  conduct  of  the  publication  to  one 
whom  he  selects,  may  be  said  to  cause  to  be  published  what  actually 
appears  and  ought  to  be  answerable,  although  you  can  not  show  that  he 
was  individually  concerned  in  the  act  of  publication."  But  in  that  case 
Lord  Tenterden,  in  delivering  the  opinion  of  the  court  says:  ''  I  do 
not  mean  to  say  that  some  possible  case  may  not  occur  in  which  he 
would  be  exempt;  but  generally  speaking  he  is  answerable." 

Another  class  of  cases  where  the  liability  of  the  master  for  the  criminal 
acts  of  the  servant  has  been  recognized,  has  arisen  under  revenue  laws 
and  police  regulations.  In  Attomey-OeneraL  v.  Siddon  '  (a  case  of  con- 
cealing smuggled  goods),  it  was  held  that  a  trader  is  liable  to  a  penalty 
for  the  illegal  act  of  a  servant  done  in  the  conduct  of  his  business,  with 
a  view  to  protect  the  smuggled  goods,  though  the  master  be  absent  at 
the  time  the  act  is  done.  It  seems  here  again  to  have  been  held  only 
prima  fcude  evidence,  and  that  the  master  might  have  introduced  evi- 
dence for  the  purpose  of  rebutting  such  pn'ma  /octe  case. 

In  Attomey-Cfenerai  v.  Biddle^^  reported  as  Attomey^OenercU  v.  Rid' 
deU,  which  was  an  information  under  the  statute  of  1  George  17.,^  pro- 
hibiting the  delivery  of  paper  not  tied  up  and  labeled,  and  requiring 
before  it  is  removed  from  the  place  of  manufacture  that  it  be  enclosed  in 
a  labeled  wrapper,  the  evidence  was  that  the  wife  of  the  defendant  hav- 
ing authority  to  do  certain  acts  in  his  trade  of  a  paper  manufacturer, 
pledged  paper  which  had  no  wrapper  or  label  on  it ;  th^  court  held  that 
the  authority  of  the  wife  was  a  question  for  the  jury  and  that  it  ought 
to  have  been  left  to  the  jury  to  decide  whether  or  not  the  acts  of  the 
wife  under  the  circumstances  stated,  were  done  by  the  authority  of  the 
husband. 

It  seems  to  us  that  the  case  of  a  sale  of  liquors,  prohibited  by  law  at 
the  shop  or  establishment  of  the  principal  by  an  agent  or  servant  usually 
employed  in  conducting  his  business  is  one  of  that  class  In  which  the 
master  may  properly  be  charged  criminally  for  the  act  of  the  servant. 
But  in  looking  at  the  question  presented  by  the  bill  of  exceptions  in  the 
present  cases  and  considering  what  should  be  stated  as  the  rule  as  to 
the  responsibility  of  the  principal  or  master  in  such  cases,  the  court 

1  1  Hawk.,  ch.  73,  seo.  10  ;Bex  v.  Walter,  3  *  1  Oromp.  ft  J.  220;  s.  0. 1  Tyrw.  4L 

Esp.  21.  4  2  Cromp.  A  J.  493;  s.  c  2  Tyrw.  028. 

S  1  Moo.  AM.  487.  >  ch.  58. 
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liaye  come  to  the  opinion  that  the  law  was  stated  too  strongly  upon  that 
point  against  the  defendant,  inasmuch  as  the  defendant,  under  the  in- 
structions given,niight  have  been  found  guilty  of  the  charge  in  the 
indictment  if  a  sale  had  been  made  in  his  shop  by  any  person  in  his  em- 
ployment without  any  reference  to  the  circumstances  under  which  the 
sale  was  made,  and  although  against  the  wiU  and  in  contravention  of 
the  orders  of  the  defendant. 

We  think  that  a  sale  by  the  servant  in  the  shop  of  the  master  is  only 
prima  facie  evidence  of  such  sale  by  the  master  as  would  subject  him 
to  the  penalty  for  violating  the  statute  forbidding  the  sale  of  spirituous 
liquors  without  license ;  that  the  relation  of  tliese  parties,  the  fact 
the  defendant  was  in  possession  of  the  shop  and  was  the  owner  of  the 
liquor,  and  that  the  sale  was  made  by  his  servant,  furnish  strong  evi- 
dence to  authorize  and  require  the  jury  to  find  the  defendant  guilty. 
But  we  can  not  say  that  no  possible  case  can  arise  in  which  the  in- 
ference from  aU  these  facts  may  not  be  rebutted  by  other  proof.  Un- 
explained they  would  be  sufficient  to  comdct  the  party.  So,  too,  it 
should  be  understood  that  merely  colorable  dissent,  or  a  prohibition 
not  to  sell,  however  publicly  or  frequently  repeated,  if  not  made  bona 
Jide^  will  not  avail.  But  if  a  sale  of  liquor  is  made  by  the  servant  with- 
out the  knowledge  of  the  master  and  really  in  opposition  to  his  will, 
and  in  no  way  participated  in,  approved  or  countenanced  by  him,  and 
this  is  clearly  shown  by  the  master^  he  ought  to  be  acquitted. 

New  trial  granted. 


PRINCIPAL  AND  AGENT— BUBDEN  OFFBOOF  OF  AGENC7  ON  FBOSE- 

CUTION. 

COMHONWEALTH  V.    MasON 

ri2  AUen,  185]. 
In  the  Supreme  Judicial  Court  of  ]lfas8achu$ett8y  January  Term^  1866. 

1.  Bordan  of  Proof  of  Acwnoy  on  Proaecatlon.— In  a  proseentlon  agalnBt  a  principal 
for  Ulegal  sales  of  liqnor  made  by  an  agent,  the  burden  Is  en  the  proseoation  to  establish 
the  agency. 

%  Case  in  Judgment — Brroneooa  Xnstrootlona.  — >  On  a  trial  it  did  not  appear  that  the 
defendant  was  present  at  the  time  alleged,  nor  who  were  the  persons  in  charge  of  the 
•aloon  or  oconpied  in  making  any  of  the  sales.  The  judge  instructed  the  jury  that  they 
''have  a  right  to  consider  whether  it  Is  probable  that  a  mere  stranger  to  the  defendant 
would  or  could  get  access  to  the  possession  of  the  saloon  in  the  day  time,  and  continue 
to  do  so  for  the  length  of  time  spoken  of  by  witnesses,  and  that  the  fact  that  the  place 
was  left  open  by  a  servant  of  the  defendant  could  be  proved,  or  Is  provable  by  circum- 
stantial evidence,  but  most  not  be  got  at  or  supplied  by  mere  conjecture."   Bdd,  enor. 
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Complaint  for  doing   business  in  violation  of  the  statute  for  the 

•  «  

observance  of  the  Lord's  day.  The  business  sought  to  be  proved  con- 
sisted in  the  sale  of  cigars  and  liquors  in  a  saloon  kept  by  the  defend- 
ant. 

At  the  trial  in  the  Superior  Court,  before  Amesy  «7.,  there  waa 
evidence  tending  to  prove  that  the  sales  were  made,  on  the  day  alleged 
in  the  complaint,  in  a  saloon  of  the  defendant,  but  it  did  not  appear 
that  he  was  personally  present  at  the  time,  nor  who  were  the  persona 
in  charge  of  the  saloon  or  occupied  in  making  any  of  the  sales.  And 
there  was  evidence  tending  to  show  that  the  defendant  was  out  of  the 
Commonwealth  on  the  day  alleged,  and  for  two  or  three  weeks  before. 
The  defendant  requested  the  court  to  rule  that  on  this  evidence  he  was 
entitled  to  an  acquittal ;  but  the  judge  submitted  the  case  to  the  jury, 
instructing  them,  amongst  other  things,  that  *' though  there  was  no 
direct  evidence  who  the  person  was  who  opened  the  saloon  and  did 
business  there,  yet  the  jury  had  a  right  to  consider  whether  it  was 
probable  that  a  mere  stranger  to  the  defendant  would  or  could  get  ac- 
cess to  and  possession  of  tiie  saloon  In  the  day  time,  and  continue  to 
do  so  for  the  length  of  time  spoken  of  by  the  witnesses ;  and  that  the 
fact  that  the  place  was  kept  open  by  a  servant  of  the  defendant  could 
be  proved  or  is  provable  by  circumstantial  evidence,  but  must  not  be 
got  at  or  supplied  by  mere  conjecture.*' 

The  jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged  ex- 
ceptions. 

E.  Avery  ^  for  the  defendant. 

Meedf  Attorney-General  for  the  Commonwealth. 

Dewey,  J.  Upon  one  point  we  think  the  judge  erred  in  his  instnic- 
tions  to  the  jnry.  The  defendant  had  been  absent  from  the  Common- 
wealth for  sixteen  days  previous  to  the  time  of  the  alleged  offense.  He 
was  only  therefore  to  be  charged  with  a  participation  in  the  alleged 
criminal  acts  by  connecting  him  with  the  persons  making  sales  on  the 
19th  of  November  as  servants  or  agents  authorized  to  conduct  his  busi- 
ness. But  the  case  finds  that  it  did  not  appear  who  were  the  persons 
that  made  the  sales  complained  of.  The  persons  being  unknown,  and 
no  connection  between  the  defendant  and  those  persons  being  shown, 
the  defendant  asked  the  court  to  instruct  the  jury  that  he  was  entitled 
to  an  acquittal.  The  judge,  after  stating  the  general  rule  upon  this 
point  very  accurately,  qualified  it  by  the  erroneous  instruction  that ''  the 
jury  had  a  right  to  consider  whether  it  was  probable  that  a  mere 
stranger  to  the  defendant  would  ot  could  get  access  to  and  possession 
of  the  saloon  in  the  day  time,  and  continue  to  do  so  for  the  length  of 
tdme  spoken  of  by  the  witnesses.'*  The  burden  was  on  the  government 
to  establish  the  fact  that  the  persons  who  made  the  sales  were  agents 
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of  the  defendant.  Probability  of  guilt  is  not  sufficient  to  authorize  a 
conviction.  The  jury  are  to  be  satisfied  beyond  a  reasonable  doubt  of 
the  facts  necessary  to  establish  the  guilt  of  the  accused,  In  the  opinion 
of  the  court,  the  exception  on  this  point  must  be  sustained. 

Exertions  sustained. 


INABILITY  OF  PEINCrPAL  — HIS  AUTHOBITY  MUST  BE  EXPRESS  NOT 

IMPLIED. 

Patterson  v.  State. 

[21  Ala.  571.] 
In  the  Supreme  Court  of  Alabama^  June  Term,  1852, 

1.  A  PlrfnoiiMd  who  AnthorlBes  an  Illegal  Aot  of  an  Affent  is  liable  for  it —but  the 
authority  mnBt  be  express  and  not  implied. 

S.  Oaao  In  Jad^ment.  —A.  was  indicted  for  iUegal  sales  of  liqaor  made  by  his  clerk  in  his 
absence.  The  jniy  were  instructed  that  if  A.  had  previously  sanctioned  similar  sales 
by  the  clerk  or  if  they  believed  that  if  he  had  been  present  he  would  have  done  as  the 
clerk  did,  they  should  find  him  guilty.    Held,  error. 

Erbob  to  the  Chrcnit  Court  of  Wilcox. 

Tried  before  the  Hon.  E.  Pickens. 

WattSj  Judge  A  Jackson^  and  A.  P.  Bagby  for  plaintiff  in  error. 

M.  A.  BcUdunny  Attorney-General,  contra. 

Chilton,  J.  The  defendant  Patterson  was  indicted  for  selling  spirit- 
uous liquors,  viz. :  a  half  gallon  of  rum,  etc.,  to  a  slave,  without  the 
written  permission  required  by  the  statute.  It  appears  that  the  liquor 
was  sold  by  the  defendant's  clerk  in  his  absence.  The  court  charged 
the  Jury,  that,  if  they  belieyed  the  defendant  was  about  at  the  time  the 
derk  sold  the  liquor,  and  knew  nothing  about  it,  he  was  not  guilty ;  but 
if  the  selling  to  slaves  under  similar  orders  had  been  previously  sanc- 
tioned by  the  defendant,  and  that  the  defendant  if  he  had  been  present, 
would  have  done  as  the  clerk  did,  then  they  were  authorized  to  find  him 
guilty. 

This  was  equivalent  to  charging  the  Jury,  that  they  were  authorized 
to  imply  the  clerk's  authority  to  sell  in  the  manner  he  did  from  the  rat- 
ification of  his  previous  acts  by  the  principal,  and  that  if,  in  this  case, 
he  was  doing  what  the  master,  if  present,  would  have  done,  then  the 
master  was  guilty,  as  the  clerk  acting  for  him  had  not  transcended  his 
authority.  This  charge  was  erroneous.  The  principal  is  bound,  if  he 
authorized  or  co-operated  in  the  illegal  act  of  the  clerk ;  but  we  think 
this  must  be  an  express,  not  an  implied  authority.     We  have  no  right 
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*to  conclude  that^  because  he  has  sanctioned  previous  violations  of  the 
law,  he  wUl  continue  to  do  so ;  on  the  contrary,  as  every  party  is  to  be 
presumed  innocent  until  his  guilt  is  made  manifest,  we  should  presume 
that  he  repented  his  former  transgression,  and  therefore  did  not  assent  to 
the  subsequent  violation.    At  all  events,  we  can  not  imply  an  authority.. 

The  judgment  is  reversed  and  cause  remanded* 


ILLBGAL  SALE  "BY  AGENT  OR  OTHERWISE "  — LIABILIT 7  OF 

PRINCIPAL. 

Anderson  v.  State. 

[22  Ohio  8t.  805.] 

In  the  Supreme  Court  of  Ohio,  December  Term^  1872. 

Statute  am  to  Illegal  Sale  by  **  A««nt  or  OtherwiM  "—Sale  by  A««nt  against  In- 
■tmotlonof  Prlnoipal.  —The  defendant  was  indicted  for  an  illegal  sale  made  by  hi* 
i^nt  under  a  statate  declaring  it  unlawful  for  **  any  person  or  peraons  by  agent  or 
otherwiae"  to  sell  intoxicating  liquors.  JBeid,  that  the  sale  by  the  agent  was  made 
without  his  anthority  and  against  his  directions  was  a  good  defence. 

Error  to  the  Court  of  Common  Pleas  of  Lorain  County  reserved  in 
the  District  Court. 

The  plaintiff  in  error  was  indicted  in  the  Court  of  Common  Pleas  of 
Lorain  County,  for  unlawfully  selling  intoxicating  liquor  to  a  minor, 
in  violation  of  the  statute. 

The  State  introduced  evidence  tending  to  prove  that  the  defendant, 
at  the  time  of  the  acts  charged  in  the  indictment,  was  the  owner  of  a 
saloon  in  said  county,  which  was  managed  and  conducted  by  one 
LigersoU  as  his  clerk  and  agent ;  that  the  defendant  also  kept  and  man* 
aged  a  grocery  store  in  a  building  some  ten  rods  distant  from  said  sa- 
loon, and  only  went  to  the  saloon  occasionally ;  that,  on  the  day  named 
in  the  indictment,  said  Ingersoll,  acting  as  agent  of  defendant,  unlaw- 
fully sold  intoxicating  liquors  to  one  Bartlett,  a  minor.  The  defend- 
ant, in  his  turn,  offered  evidence  tending  to  prova  that  he  employed 
LigersoU  only  to  make  lawful  sales ;  that  he  repeatedly  gave  him  most 
strict  and  positive  instructions  to  sell  no  intoxicating  liquor  to  any 
minor,  and  that  in  making  said  sale  to  Bartlett,Ingersoll  had  acted 
without  authority  from  defendant  and  without  defendant's  knowledge, 
but  the  court  excluded  said  evidence  from  the  jury. 

The  defendant  asked  the  court  to  charge,  that  if  Ingersoll  made  sale 
in  violation  of  the  instructions  of  his  principal,  and  contrary  to  hia 
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known  wishes,  the  defendant  would  not  be  liable  for  said  sale ;  but  the 
court  refused  to  so  instruct  the  jury. 

The  court  charged  that  if  IngersoU  was  employed  as  the  agent  of  de- 
fendant to  sell  intoxicating  liquors  according  to  law,  and,  in  the  course 
of  said  employment,  did  make  the  sale  charged  in  the  indictment,  the 
defendant  was  liable  therefor,  though  said  sale  was  made  in  violation  of 
his  express  and  positive  instructions.  The  defendant  excepted  to  said 
exclusion  of  evidence,  to  the  refusal  to  charge,  and  to  the  charge  as 
given,  and  his  biU  of  exceptions  was  allowed,  signed,  and  sealed. 

A  verdict  of  guilty  was  returned  against  the  plaintiff  in  error,  and  a 
fine  was  adjudged  against  him. 

The  case  was  brought  before  the  District  Court  on  writ  of  error, 
where  it  was  reserved  for  decision  by  the  Supreme  Court. 

The  rulings  of  the  court  in  excluding  the  evidence  offered  by  the 
plaintiff  in   error,  and  in  refusing  to  charge  as  asked,  and  in    the 
charge  as  given,  are  assigned  for  error. 
N*  L*  Johnson,  for  the  plaintiil  in  error. 

The  language  of  the  statute,  ''  It  shall  be  unlawful  for  any  person  or 
persons,  by  agent  or  otherwise,  to  sell,"  etc.,  clearly  implies  an  act  of 
the  principal  in  effecting  the  sale.  Can  it  be  said  that  the  principal 
sells,  when  the  sale  is  made  by  the  agent  contrary  to  his  wishes  and 
instructions?  But  this  question  seems  to  be  well  settled  by  au* 
thorities. 

If  the  proof  rejected  in  this  case  had  been  sustained,  there  can  be  no 
pretense  that  the  plaintiff  incurred  any  moral  guilt  by  the  act  of  his 
agent.  As  a  general  rule,  legal  guilt  is  not  different  from  moral 
guilt,  in  that  both  lie  in  the  intention.^ 

The  principal  is  not  liable  criminally  for  the  acts  of  his  agent,  done 
without  his  authority  or  assent.^ 

The  last  case  cited  has  an  important  bearing  on  the  present,  from  the 
fact  that  the  statute,  on  which  the  decision  is  founded,  is  similar  to  the 
Ohio  statute,  and  this  decision  being  prior  to  the  date  of  the  Ohio 
statute*  it  should  be  presumed  that  the  Legislature  intended  our  stat- 
ute should  receive  the  same  construction.  The  reporter  found  neither 
name  nor  brief  of  counsel  for  State. 

White,  J.    The  correctness  of  the  rulings  of  the  court  below  de- 
pends on  the  construction  to  be  given  to  a  provision  of  the  act  of  May 
1,  1854,  providing  against  the  evils  resulting  from  the  sale  o^  intoxi- 
cating liquors.' 
The  provision  in  question  declares  that  it  shall  be  unlawful  for  any 

*  Commonwealth  «,  Nichole,  lOMeto.259;  Parker  «.  State.  4  Ohio  St  ses;  HUler  «. 
MUlex  «.  State.  6  Ohio  St  275  State,  6  7&.  375 ;  Barnes  v.  SUte.  19  Conn.  886. 

*  Commonwealth   «.    Pntnam,   4   Qray,  *  8.  A  C,  1481. 
16;  Commonwealth  «.  Nichols,  10  Meto.859; 
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person  or  persons,  by  agent  or  otherwise,  to  sell  intoxicating  liquors  in 
the  cases  specified  in  the  act. 

To  bring  a  person  within  the  operation  of  the  act,  the  elements  which 
constltate  the  offense  must  attach  to  him.  He  must  make  the  sale.  It 
is  immaterial  whether  he  does  it  directly  or  indirectly.  The  object  in 
using  the  phrase,  **  by  agent  or  otherwise, "  was  to  show  expressly  and 
unequivocally  that  the  act  was  intended  to  embrace  every  means  that 
the  person  charged  might  employ  in  effecting  the  illegal  sale. 

In  giving  construction  to  the  statute,  the  court  below  applied  the  rule 
in  civil  cases,  which  holds  the  principal,  as  to  third  persons,  liable  for 
the  acts  of  his  agent  done  within  the  general  scope  of  his  authority, 
irrespective  of  actual  instructions  that  were  unknown  to  the  person  deal- 
ing with  the  agent.  In  such  case,  as  between  a  principal  and  a  third  per- 
son dealing  with  the  agent  on  the  faith  of  his  apparent  authority,  the  law 
conclusively  presumes  the  actual  authority  of  the  agent  to  be  what  it 
openly  appears  to  be ;  while,  as  between  the  principal  and  agent,  the 
extent  of  the  actual  authority  may  be  shown. 

The  rule  as  to  the  conclusive  effect  of  the  prima  facie^  or  apparent 
authority  of  an  agent,  ought  not  to  be  applied  to  the  enforcement  of  a 
criminal  statute  where  such  statute  is  fairly  susceptible  of  a  different 
construction.  The  accused,  in  such  case,  has  the  right  to  rebut  the 
presumption  of  prima  fade  agency,  which  the  evidence  makes  against 
him  by  showing,  if  he  can,  that  the  criminal  act  was,  in  fact,  committed 
without  his  authority  and  against  his  instructions. 

Strictly  speaking,  the  legal  relation  of  principal  and  agent  does  not 
exist  in  regard  to  the  commission  of  criminal  offenses.  All  who  partic- 
ipate in  the  commission  of  such  offenses  are  either  principals  or  acces- 
sories. In  offenses  less  than  felony  all  are  principals.  But  when  it  in 
fact  appears  that  the  person  accused  in  no  way  participated  in  the  com- 
mission of  the  criminal  act,  he  ought  not,  by  construction,  to  be  made 
punishable  for  it. 

Of  course,  the  directions  to  the  clerk  or  agent  forbidding  the  sale 
must  be  in  good  faith  to  be  of  any  avail.  For  however  notorious  or 
formal  such  directions  may  be,  they  can  have  no  effect  if  they  are 
merely  colorable.  The  fact  of  agency  is  to  be  determined  by  the  real 
understanding  between  the  principal  and  agent. 

Our  holding  in  this  case  is  sustained  by  the  decision  of  the  Supreme 
Court  of  Connecticut,^  and  by  that  of  the  Supreme  Court  of  Massa- 
chusetts.^ 

JudgmeTU  reversed^  and  cause  remanded  for  a  new  trial. 

1  Barnes  v.  SUte,  19  Conn.  899.  *  Oom.  v  NlchoU,  10  Meto.  899. 
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FBINCIFAL  AND  AGENT  — SELLING  ADULTERATED  MILK  —  LIABILTY 

OF  AGENT. 

State  v.  Smith. 

[10  B.  1. 258.] 

In  the  Supreme  Court  of  Ehode  Island^  1872,  * 

1.  An  Xndlotm«nt  against  8.  charged  that  wOlfnlly,  and  nnlawfnlly,  he  did  have  In  his  poa- 
■eaaion,  with  intent  to  sell  and  exchange,  and  did  oifer  for  sale  and  exchange,  certain 
adolterated  milk,  to  which  water  and  other  foreign  substances  had  been  added.  Held, 
that  eridenoe  of  the  possession  of  snch  adulterated  milk  by  a  servant  of  8.  with  intent  to 
sell  or  exchange  the  same  was  not  sufflcient  to  convict  8.  without  other  proof  that  the 
servant,  in  so  having  said  milk,  was  acting  for,  and  in  accordance  with,  the  will  of  his 
master,  the  aald  8. 

S.  Bvldenoe  of  a  OuUty  Intent  and  a  guilty  knowledge  on  the  part  of  8.,  held,  not  neces- 
sary to  warrant  a  conviction,  the  intent  of  the  act  being  that  the  seller  of  milk  shall  take 
upon  himself  the  risk  of  knowing  that  the  article  he  offers  for  sal^  is  not  adulterated. 

Indictment  under  section  4  of  chapter  829  of  the  statates,  which  reads 
«8  follows :  '*  Sec.  4.  Whoever  sells  or  exchanges,  or  has  hi  his  posses- 
sion with  intent  to  sell  or  exchange,  or  offer  for  sale  or  exchange, 
adulterated  milk,  or  milk  to  which  water  or  any  foreign  substance  has 
been  added,  shall,  for  each  offense,  be  punished  by  a  fine  of  not  less 
than  twenty,  nor  more  than  one  hundred  dollars.''  At  the  trial  of  the 
case  at  the  Court  of  Common  Pleas  for  this  counly ,  at  its  March  term, 
1871,  before  Mr.  Justice  Burges  and  a  jury,  a  verdict  of  guilty  was 
Tendered  against  the  defendant,  whereupon  he  alleged  exceptions,  which 
are  fuUy  stated  in  the  opinion  of  the  court. 

Miner  A  CooJce^  for  the  defendant,  in  support  of  the  exceptions, 
cited  State  v.  Luther .^ 

The  Attorney-General,  MiUard  Saylee^  Esq.,  for  the  State,  contra^ 
dted  Wharton's  Criminal  Law,^  2  Leading  Criminal  Cases,^  C7omman- 
weaUh  V.  Farren^^  CommonweaUh  v.  NichoUy^  CommowweaUh  v.  Waite.^ 

DuBFSB,  J.  The  defendant  has  been  found  guilty  on  an  indictment 
ehai|;ing  that,  wiUfuUy  and  unlawfully,  he  did  have  in  his  possession, 
with  intent  to  sell  and  exchange,  and  did  offer  for  sale  and  exchange, 
certain  adulterated  milk,  to  which  water  and  other  foreign  substances 
had  been  added. 

On  the  trial  in  the  Court  of  Common  Pleas  the  coitnsel  for  the  defend- 
ant requested  the  defendant  to  charge  the  Jury,  *'  that  in  order  to  con- 
vict the  defendant  there  must  be  proof  that  adulterated  milk,  or  milk 
to  which  water  or  any  foreign  substance  has  been  added,  was  in  the 

iSlLLieO.  «9Allen,480. 

*  Book  1,  see.  108.  •  10  Allen,  199. 

sp.  tas.  •  11  AUen,  964. 

1  Dbfbmcbs.  14 


I 


210  PRINCIPAL   AND   AGENT. 

possession  of  the  defendant,  proof  that  it  was  in  possession  of  his  serv* 
ant  is  not  sufficient."  The  court  refused  to  comply  with  this  request, 
and  the  defendant  excepted. 

If  the  counsel  meant  by  this  request  that  the  defendant  could  not  be 
lawfully  convicted  without  proof  that  the  milk  was  in  his  own  immediate 
possession,  we  think  that  the  court  did  not  err  in  refusing  to  comply 
with  it.  But,  if  he  meant  not  simply  this,  but  also,  as  the  closing  words* 
seem  to  import,  that  in  order  to  convict  the  defendant,  it  was  necessary 
for  the  government  to  prove  something  more  than  the  mere  fact  that  the 
milk  was  in  the  possession  of  a  person  who  was  the  defendant's  servant, 
the  exception  raises  a  question  which  is  entitled  to  more  careful  consid* 
eration.  Giving  the  request  this  meaning,  as  we  are  inclined  to  do, 
the  refusal  would  have  left  the  jury  to  suppose  that  the  defendant  could 
be  convicted  upon  the  mere  proof  that  the  milk  was  found  for  sale  in 
the  possession  of  his  servant,  without  any  evidence  to  show  that  it  was 
there  with  his  consent  or  direction.  Could  a  verdict  rendered  against  the 
defendant,  under  such  a  view  of  the  law,  be  sustained? 

As  a  general  rule,  a  master  is  not  answerable  for  the  criminal  acts  of 
his  servant,  unless  such  acts  were  done  by  the  servant,  not  only  while 
in  his  service,  but  also  in  pursuance  of  his  commands,  or,  at  least,  with 
his  acquiescence.^ 

To  this  rule  certain  exceptions  have  been  made  in  the  case  of  libel,^ 
and  of  nuisance.  3  In  a  case  where  the  master  was  engaged  in  the  busi- 
ness of  harboring  or  concealing  smuggled  goods,  and  tiie  servant  did  an 
illegal  act  in  furtherance  of  the  business ;  ^  and  in  a  case  where  a  master 
baker  directed  the  adulteration  of  his  bread  with  alum,  and  the  servant 
used  the  alum  to  such  an  extent  as  to  make  the  bread  unwholesome.^ 
But  we  do  not  find  among  the  exceptions  to  the  rule  any  case  which  b 
similar,  in  all  respects,  to  the  case  now  before  us. 

In  the  State  v.  Dawson^^  the  defendant  was  indicted  under  a  statute 
prohibiting  any  shop-keeper,  trader,  or  other  person  from  purchasing, 
by  himself  or  any  other  person,  directly  or  indirectly,  com,  rice,  etc., 
from  any  slave  not  having  a  ticket  or  permit  to  deal  in  them.  It  ap* 
peared  on  the  trial  that  the  defendant  kept  a  retail  store,  and  that  a 
slave  had  been  seen  delivering  com  to  his  clerk,  who  had  the  care  of 
the  store.  The  court  held  the  evidence  insufficient  to  convict  the 
defendant,  there  being  no  proof  that  he  was  cognizant  of  the  act  of  his 
clerk,  or  that  he  had  given  any  general  order  or  direction  in  pursuance 
of  which  the  act  was  done.  In  Hipp  v.  StcUej''  an  inn-keeper  was 
indicted  for  selling  whisky,  in  violation  of  a  statute,  to  a  man  who  waa 

1  Bex  v.  Huggina,  9  Stnu  882 ;  Blsh.  Ciim.  *  Ait. -Gen.  v.  Siddon,  1 0.  ft  J.  919.  "^ 

Law,  sees.  893, 408.  »  The  Flng  v.  Dixon,  8  M.  ft  S.  11. 

>  Rex  V.  Gntch,  Moo.  ft  H.  488.  '  •  9  Bay,  36a 

•  The  Queen  V.  Stephen,  L.  B.,  1 Q.  B.  702.  t  s  Blaoki.  149. 
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intoxicated.  It  appears  the  sale  was  made  by  a  person  who  acted  as 
barkeeper,  and  the  court  charged  the  jury  that,  if  the  sale  was  made  by 
a  person  left  by  the  defendant  in  his  tavern  as  barkeeper,  the  defendant 
should  be  convicted,  even  though  the  sale  was  without  his  knowledge. 
But,  upon  motion  for  new  trial,  it  was  held  that  the  charge  was  errone- 
ous, there  being  no  proof  that  the  sale  was  pursuant  to  any  direction 
from  the  defendant.^ 

If  under  the  statute  under  ^hich  this  indictment  has  been  found,  a 
master  can  be  convicted  upon  the  mere  proof  of  possession  with  intent 
to  sell  or  exchange  by  his  servant,  then  the  master  may  be  punished 
for  an  act  in  which  he  did  not  participate,  but  which  was  done  contrary 
to  his  orders,  and  for  the  servant's  own  private  gain.  We  are  not  pre- 
pared to  adopt  this  view  of  the  statute.  In  order  to  charge  the  master, 
when  the  milk  is  found  in  possession  of  a  servant,  we  think  there  should 
be  evidence,  in  addition  to  the  proof  of  possession  for  sale  or  exchange 
by  the  servant,  that  the  servant  in  having  it  so  for  sale  or  exchange  was 
acting  for  and  in  pursuance  of  the  will  of  the  master,  and  that  such 
being  the  proof,  the  master  might  be  convicted,  for  in  such  a  case  the 
possession  of  the  servant  is  in  law  the  possession  of  the  master.  We 
think,  therefore,  that  the  court  should  have  instructed  the  jury  ttiat 
proof  of  possession  by  the  servant  was  not  sufficient  to  convict  the 
defendant ;  adding*,  of  course,  if  there  were  other  evidence  tending  to 
show  that  the  servant,  in  having  the  milk  for  sale  or  exchange,  was 
acting  for  and  in  pursuance  of  the  will  of  the  master,  such  further 
instructions  as  would  enable  the  juiy  properly  to  decide  in  view  of  such 
other  evidence. 

The  counsel  for  the  defendant  further  asked  the  court  to  charge  th* 
Jury  that  there  must  be  evidence  of  a  guilty  intent  on  the  part  of  the 
defendant,  and  of  a  guilty  knowledge,  in  order  to  convict  him,  which 
requests  the  court  refused.  Our  statute,  in  that  provision  of  it  under 
which  this  indictment  was  found,  does  not  essentially  differ  from  the 
statute  of  Massachusetts,  and  in  Massachusetts,  previous  to  the  enact- 
ment of  our  statute,  the  Supreme  Judicial  Court  had  determined  that  a 
person  might  be  convicted  although  he  had  no  knowledge  of  the  adul- 
teration; the  intent  of  the  Legislature  being  that  the  seller  of  milk  should 
take  upon  himself  the  risk  of  knowing  that  the  article  he  offers  for  sale 
is  not  adulterated.*  We  think  our  statute  should  receive  the  same  con- 
struction, and  that  consequently  the  exceptions  based  upon  the  refusal 
of  these  requests  should  be  overruled. 

A  new  trial  is  granted  for  error  in  the  matter  of  the  first  exception 

above  considered* 

New  trial  granted. 

1  And  Bee  Barxies  v.  State,  19  Oonn.  896.  *  Commonwealth  v.  Farren,  9  AUen,  489. 
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non-liability  of  principal— illegal  act  of  clerk. 

State  v.  Dawson. 

[2  Bay,  860.] 
In  the  Supreme  Court  of  South  Carolina^  1802. 

* 

Storekeeper  not  Liable  for  Illegal  Aot  of  Olerk.  —A.  is  Indicted  for  illegally  trading 
with  a  slaye,  the  latter  not  having  a  permit  from  his  master  as  required  by  statute.  The 
proof  Is  that  the  slave  has  sold  corn  to  A.'s  clerk  in  A.'8  store,  but  it  is  not  proved  that 
A.  was  present  or  had  given  his  olerk  orders  to  do  as  he  had  done.  A.  can  not  be  con- 
victed. 

Upon  an  indictment  for  trading  with  a  negro,  without  a  ticket  from 
his  master  or  person  in  whose  charge  he  was,  contrary  to  the  act  of  the 
Legislature  in  such  case  provided.  Verdict,  guilty.  Motion  for  a  new 
trial. 

On  the  trial  of  this  case  at  Georgetown,  it  appeared  that  the  defend- 
ant kept  a  small  retail  store  in  the  neighborhood,  and  that  the  prose- 
cutor's n^ro  had  been  seen  eanying  com  to  this  store  and  delivering 
it  to  a  clerki  who  had  the  care  of  the  store. 

The  Ai^xinM:^''QefMTQl  then  contended,  that  the  evidence  had  brought 
the  defendant  clearly  within  the  meaning  of  the  act,  which  declares, 
'*  that  if  any  shop-keeper,  trader,  or  other  person,  shall  at  any  time 
after  the  passing  of  the  act,  by  himself  or  any  other  person,  directly  or 
indirectly,  buy  or  purchase  from  any  slave  in  this  State  any  com,  rice, 
peas,  or  other  grain,  bacon,  flour,  tobacco,  cotton,  indigo,  blades,  or 
any  other  article  whatsoever,  or  shall  deal,  trade  or  traffic  with  any  slave 
whatever,  not  having  a  ticket  or  permit  so  to  deal,  trade  or  traffic,  or  to 
sell  any  such  article,  from  the  master  or  owner  of  such  slave,  or  such 
other  person  as  may  have  the  care  and  management  of  such  slave,  every 
such  person,  shop-keeper  and  trader  shall,  for  every  such  offense,  for- 
feit a  sum  not  exceeding  two  hundred  dollars,  to  be  recovered  by  bill, 
plaint  or  indictment,  one-half  to  the  informer,  and  the  other  moiety  to 
the  State,  in  any  court  of  competent  jurisdiction  in  the  same." 

The  Attormef^OefMTol  then  argued,  that  although  the  evidence  had 
not  proved  that  the  defendant  himself  had  received  the  com,  yet  it  was 
delivered  to  his  clerk  or  store-keeper,  who  was  the  defendant's  agent, 
and  therefore  it  was  presumable  he  had  the  defendant's  orders  for  it, 
and  consequently  that  he  was  chargeable  under  this  indictment. 

For  the  defendant,  it  was  urged,  that  he  was  not  present  when  this 
com  was  delivered  to  the  clerk ;  on  the  contrary,  that  he  was  from 
home  at  the  time,  nor  was  it  proved  that  he  had  ever  given  orders  or 
directions  to  his  clerk  to  deal  or  traffic  with  the  prosecutor's  n^ro,  or 
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« 

«iiy  other  negro  whatever ;  and,  therefore,  for  aught  that  appeared  on 
this  trial,  he  might  be  as  innocent  of  the  charge  as  any  man  on  the  jury. 

The  presiding  judge  (Waties)  told  the  jury,  that  he  thought  the 
evidence  not  suficiently  strong  to  convict  the  defendant,  without  some 
knowledge  of  the  fact  had  been  brought  home  to  him,  or  some  general 
order  or  direction  had  been  proved  to  have  been  given  to  his  clerk  for 
that  purpose. 

The  jury,  however,  found  him  guilty  of  the  offense ;  and  this  was  a 
motion  for  a  new  trial,  as  a  conviction  without  evidence,  as  well  as 
against  the  charge  and  direction  of  the  judge. 

Per  Curiam.  There  ought  to  be  a  new  trial  in  this  case,  as  there  is 
no  knowledge  of  this  fact  brought  home  to  the  defendant,  nor  any  gen- 
eral directions  proved  against  him ;  and  although  the  prosecution  might 
be  maintained  against  the  clerk  who  received  the  com,  yet  there  is  no 
proof  to  charge  the  defendant,  as  was  very  properly  laid  down  by  the 
presiding  judge  on  the  trial. 

Rule  for  new  trial  made  absolute. 

All  the  judges  present. 


PRINCIPAL  NOT  LIABLE  FOR  ACTS  OF  AGENT  —  REVENUE  LAWS. 

United  States  v.  Halberstadt. 

[GUpln,  262.] 

In  the  United  States  District  Court  for  the  Eastern  District  of  PennsyU 

vania^  February,  1832. 

1.  The  Baaponsibillty  of  aMarohaatforthe  negligenoe  on  unlawful  acts  of  hU  clerk,  la 
limited  to  cases  properly  within  the  scope  of  his  employment. 

S.  Prlixclpal  ^  Not  Liable  for  Affent,Wh6n.  —  Where  an  empty  oftsk,  which  had  con- 
tained foreign  distilled  spirits,  has  been  purchased  for  and  remoyed  to  the  store  of  a 
commission  merchant  by  his  clerk,  before  the  marks  set  thereon  under  the  provisions 
of  the  act  (March  2, 1709)  have  been  defaced,  the  merchant  is  not  liable  to  the  penalties 
of  the  act,  If  he  had  no  agency  in  or  knowledge  of  the  purchase  and  remoTal,  nor  ac- 
quiesced in  the  Illegal  proceeding  of  his  agent 

By  the  forty-fourth  section  of  the  act  of  Congress  of  2d  of  March, 
1799,  regulating  the  collection  of  duties  on  imports  and  tonnage,  it  is 
provided,  that  on  the  sale  of  any  empty  cask  which  has  been  branded 
or  marked  by  the  officers  of  inspection  as  containing  foreign  distilled 
spirits,  prior  to  the  delivery  of  it  to  the  purchaser  or  any  removal  of  it, 
the  marks  so  set  thereon  are  to  be  defaced  in  the  presence  of  an  officer 
of  inspection  or  of  the  customs ;  and  '*  every  person  who  shall  sell,  or 
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in  any  way  alienate  or  remove  any  cask,  which  has  been  emptied  of  its 
contents,  before  the  marks  and  numbers  set  thereon  shall  have  been 
defaced  and  obliterated  in  the  presence  of  an  officer  of  inspection  shall 
for  every  such  offense,  forfeit  and  pay  one  hundred  dollars,  with  costs 
of  suit." 

On  the  19th  of  April,  1831,  twenty-nine  empty  casks,  which  had  for- 
merly contained  foreign  distilled  spirits,  were  found  at  the  store  and  in 
the  possession  of  the  defendant,  who  was  a  general  commission  mer- 
chant, having  been  purchased  since  they  were  emptied  of  their  contents, 
and  the  marks  and  numbers  set  upon  them  at  the  time  of  importation, 
not  being  defaced  or  obliterated.  On  the  representation  of  the  collec- 
tor of  the  customs,  the  district  attorney  brought  suits  against  the  de- 
fendant, to  recover  the  penalty  of  one  hundred  dollars,  accruing  on  the 
purchase  of  each  cask. 

On  the  27th  of  February,  1832,  the  first  of  these  suits  came  on  to  be 
tried  before  Judge  Hopkinson  and  a  special  jury.  The  fact  of  the 
purchase  of  the  empty  casks,  and  of  their  being  removed  to  the  ware- 
house of  the  defendant,  without  the  marks  being  defaced,  was  not 
denied.  Evidence,  however,  was  given  to  show  that  he  was  in  the  habit 
of  making  large  and  extensive  purchases  of  empty  casks  to  be  sent  to 
Messrs.  H.  &  H.  Canfield,  merchants  in  New  York,  and  correspondents 
of  the  defendant ;  that  the  casks  in  question  were  purchased  by  Mr. 
Campion,  a  clerk  of  the  defendant,  not  for  himself,  but  for  and  by  the 
direction  of  the  latter,  by  whom  they  were  paid  for,  and  from  whose 
store  they  were  to  be  forwarded  to  New  York ;  but  that  the  defendant 
had  not  given  any  directions  in  regard  to  the  particular  kind  of  casks, 
and  knew  not  that  the  marks  were  yet  upon  them,  until  notice  of  the 
fact  was  given  to  him  by  the  officers  of  the  customs,  by  whom  they 
were  found  at  his  store. 

On  this  evidence.  Judge  Hopkinson  charged  the  Jury,  that  although 
it  was  apparent  the  law  had  been  violated,  yet  as  neither  the  purchase 
nor  the  removal  had  been  made  by  the  defendant,  the  fact  of  his 
having  either  directed  or  acquiesced  in  the  act  of  his  agent  must  be  es- 
tablished, to  make  him  liable  to  the  penalty ;  and  that  they  must  ascer- 
tain this  fact  from  the  whole  evidence,  and  especially  from  the  whole 
conduct  of  the  defendant,  from  all  that  he  had  said  and  done.  Under 
this  charge  the  jury  found  a  verdict  for  the  defendant. 

Afterwards  the  United  States  made  a  motion  for  a  new  trial  which 
was  agreed  by  Gilpin^  District- Attorney  for  the  United  States,  and  by 
Chew^  for  the  defendant.  On  March  31,  Hopkinson,  J.,  delivered  the 
following  opinion:  — 

(Omitting  other  points. ) 

The  verdict  is  in  full  accord  with  the  evidence,  if  the  court  was  right 
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in  the  law  which  was  given  to  the  jury.  This  is  the  only  real  point  on 
this  motion.  The  evidence  was,  that  the  casks  in  question  came  to  the 
store  of  the  defendant  when  he  was  absent  from  the  city.  The  witness 
who  testified  to  this  fact  was  the  clerk  and  book-keeper  of  the  defendant, 
and  he  further  says,  that  he  does  not  think  that  the  defendant  ever 
saw  them.  The  witness  did  not  know  where  they  came  from ;  they  were 
brought  to  the  store  by  a  porter,  under  the  direction  of  Mr.  Campion ; 
he  believes  Mr.  Campion  purchased  them,  and  paid  for  them,  and 
shipped  them  to  New  York.  Mr.  Campion  was  acting  as  clerk  to  the 
defendant.  He  was  purchasing  casks ;  but  the  witness  could  not  say 
whether  for  himself,  or  for  defendant,  or  for  both.  The  defendant 
followed  the  commission  business.  These  casks  were  introduced  into 
the  books  of  defendant  as  shipped  for  him  to  New  York. 

The  questions  of  fact  resulting  from  this  evidence  were,  of  course, 
left  to  the  jury ;  that  is,  whether  the  casks  belonged  to  Mr.  Campion 
or  the  defendant ;  for  whom  were  they  purchased ;  who  was  the  real 
owner  of  them ;  whether  the  purchases  were  made  by  Mr.  Campion  for 
the  defendant,  as  his  agent  and  on  his  account ;  whether  the  purchase 
and  removal  of  them  in  violation  of  the  law  occurred  without  the  knowl* 
edge,  direction  or  acquaintance  of  the  defendant?  I  instructed  the  jury 
that  if  in  their  opinion  the  defendant  had  no  agency  in,  or  knowledge 
of,  the  purchase  and  removal  of  the  casks,  nor  any  acquiesence  in  the 
Illegal  proceedings  by  his  agent,  although  he  might  be  the  owner  in 
whole  or  in  part  of  the  casks,  he  was  not  liable  to  the  penalties  of  the 
act ;  but  the  punishment  should  be  visited  on  the  offender,  or  the  per- 
son who  actually  sold  or  removed  the  casks  in  violation  of  the  law. 

Such  are  the  words  of  the  act  of  Congress ;  and  unless  the  acts  of  an 
agent,  in  such  a  case  can  be  imputed  to  his  principal,  although  unau- 
thorized by  him  and  unknown  to  him,  the  instruction  of  the  court  was 
Tight. 

The  case  relied  upon  by  the  district  attorney,  to  sustain  his  objeo- 
tions  to  the  verdict,  seems  to  me  all  sufficient  to  support  it.  It  is  the 
case  of  Commonwealth  v.  OiUespie^  It  was  an  indictment  for  sell- 
ing lottery  tickets,  not  authorized  by  the  laws  of  the  commonwealth. 
The  opinion  of  the  Supreme  Court  of  Pennsylvania,  delivered  by 
Judge  Duncan,  on  the  point  we  are  considering,  is  found  on  page  144. 
He  says :  '*  The  evidence  was,  that  a  lottery  office  was  kept  in  a  house 
rented  by  Gillespie  in  this  city,  for  several  years,  under  a  sign  in  the 
name  of  Gillespie  Lottery  Office;  that  Gregory,  a  young  lad,  acted  as 
his  servant  or  agent  in  that  office,  and  sold  the  ticket  produced  in  evi- 
dence, a  New  York  Literature  Lottery  Ticket,  and  indorsed  in  the  name 
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of  Gillespie ;  a  lottery  not  authorized  by  the  laws  of  the  Commonwealth  ; 
that  Gillespie  occasionally  visited  Philadelphia.  I  did  not  instnict  the 
jury/'  said  Judge  Duncan,  ^'that  Gillespie  was  criminally  answer* 
able  for  the  act  of  his  agent  or  servant,  but  I  left  them  to  decide 
whether,  from  the  whole  body  of  the  evidence,  Gillespie  was  concerned 
in  the  sale  of  the  tickets. 

The  judge,  after  stating  the  evidence,  continues :  ^'  These  were  cir* 
cumstances  from  which  the  jury  might  infer  his  participation  in  the 
sale  of  the  ticket."  The  judge  afterwards  proceeds:  ^'  If  they  found 
he  had  not  participated  in  the  transaction,  they  were  instructed  to- 
acquit  him."  In  my  eharge  to  the  jury  I  directed  them,  that  the 
defendant  was  not  liable  for  the  acts  of  his  agent,  unless  he  had  some 
agency  in  or  knowledge  of  them ;  which  is  certainly  not  so  strong  aa 
the  language  of  Judge  Duncan,  that  the  jury  must  acquit  unless  they 
found  that  the  defendant  *  had  participated  in  the  transaction. 

On  general  principles  of  responsibility  of  one  for  the  acts  of  another,, 
the  defendant  can  not  be  answearable,  penally  or  even  civilly,  for  acta 
not  done  by  his  direction,  by  his  authority,  with  his  knowledge,  or 
within  the  scope  of  his  authority.  But  in  the  case  of  Parsons  v.  Armor^ 
referred  to  by  the  district  attorney,  it  is  said  that  *  the  general  rule 
is  that  a  principal  is  bound  by  the  act  of  his  agent  no  fur- 
ther than  he  authorized  that  agent  to  bind  him.'  It  is  truly 
added  that  '  the  extent  of  the  power  given  to  an  agent  is  dedu* 
cible  .as  well  from  facts  as  from  express  delegation.'  In  Paley'a 
Work  on  Agency,^  the  responsibility  of  the  master  for  the  servanda 
negligence,  or  unlawful  acts,  is  limited  to  cases  properly  within  the 
scope  of  his  employment.  This  is  the  rule  as  to  a  civil  liability,  and 
the  case  given  is  that  of  an  action  brought  against  the  owners  of  a^ 
ship  for  goods  lost  by  the  carelessness  of  the  master ;  there  judgment 
was  given  for  the  defendant,  because  it  did  not  appear  that  the  ship 
was  actually  employed  to  carry  goods  for  him,  for  Lord  Hardwicke 
remarked  that  ^  no  man  could  say  the  master,  by  taking  in  goods  of 
his  own  head,  could  make  his  owners  liable.'  It  is  no  doubt  true,  as 
stated  by  Paley,  that  ^4f  a  man  employ  an  agent  in  the  commission  of 
a  fraud,  he  is  already  liable  for  it  himself,  as  if  a  goldsmith,  by  his 
servant,  puts  oft  counterfeit  plate,  or  a  taverner  corrupts  wine.'  It 
is  added,  that  ^  employers  are  also  civilly  liable  for  frauds  committed 
by  their  agents,  without  their  authority,  if  done  in  their  employment ; ' 
by  that  I  understand,  not  merely  that  the  agent  was  employed  by  the 
principal  for  some  purposes,  but  in  the  business  in  the  prosecution  of 
which  the  fraud  was  committed.     If  I  employ  one  as  a  house  servant> 
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and  he  cominits  a  fraud  by  forging  my  name,  I  am  not  liable  for  it* 
The  agency  must  have  some  relation  with  the  subject  of  the  fraud. 

The  utmost  length  to  which  any  of  the  cases  have  carried  the  respon- 
sibility of  a  principal  for  his  agent  is  to  compel  him  to  make  satisfac- 
tion civilly  for  an  injury  done  to  an  innocent  person,  by  the  fraud  or 
misconduct  of  the  agent  acting  by  his  authority  or  in  his  employment. 
It  is  very  clear  that  this  principle  does  not  reach  the  case  of  a  suit  for 
a  penalty  under  an  act  of  Congress,  or  under  the  drcumstances  which 
have  been  given  in  evidence  in  the  case  in  question.  If  the  defendant 
kept  a  commission  store,  the  person  who  purchased  and  removed  the 
casks  was  his  clerk ;  and  not  employed  by  him,  as  far  as  we  know  from 
the  evidence,  to  purchase  casks  or  anything  else  for  him,  much  less  to 
do  so  in  violation  of  the  act  of  Congress.  There  was  no  error  in  the 
court*s  instruction  to  the  Jury,  that  the  penally  could  not  be  visited 
upon  the  defendant,  unless  he  had  some  agency  in  the  illegal  transac- 
tion, or  some  knowledge  of  it.  The  oif  ender  against  the  law,  was  the 
person  who  purchased  and  removed  the  casks,  without  having  the  marks 
and  numbers  first  defaced  and  obliterated  according  to  the  provisions 
of  the  act  of  Congress ;  and  he  must  answer  for  the  offense  who  alone 

was  guilty  of  it. 

New  trial  refu&ed. 


LIBEL  —  LIABILITY  OF  PUBLISHER  (JF  NEWSPAPER. 

B.  V.  HOLBROOK. 
[18  Cox,  660.] 

In  the  English  Court  of  Criminal  Appeal. 

Idbel — Orimlnal  Xdabillty  of  PubUaher  for  aot  of  Servant.  —Upon  a  orimiiial  inftv- 
matlon  for  libel,  it  was  proved  that  the  three  defendants,  the  proprietors  of  the  news- 
paper in  which  the  libel  appeared,  took  an  actiye  part  in  the  management  of  the  paper« 
bat  had  given  a  general  anthority  to  a  competent  editor  to  pnbllsh  whatever  he  thought 
proper  in  the  literary  part  of  it.  At  the  trial,  evidence  was  tendered  by  the  defendanta 
to  prove  that  the  libel  was  published  without  their  authority,  consent  or  knowledge,  and 
without  want  of  due  care  or  caution  on  their  part,  within  the  meaning  of  6  and  7  Ylctoria.! 
The  Judge  refused  to  hear  this  evidence,  and  directed  the  Jury  that  the  section  did  not 
apply.  Upon  a  rule  for  misdirection,  held,  that,  notwithstanding  the  authority  to  the 
editor,  it  was  a  question  for  the  Jury  whether  the  protection  given  by  this  section  applied 
to  the  defendants,  and  that  there  must  be  a  new  triaL 

This  was  a  criminal  information  for  libel,  tried  at  Winchester,  before 

_  • 

LiHDLET,  J.,  and  a  special  jury,  a  verdict  of  guilty  having  been  found 

1  ch.  96,  sec.  7. 
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against  the  defendants,  who  are  the  proprietors  and  publishers  of  the 
PortsmotUh  Times  and  Naval  Oazette, 

The  information  had  been  granted  at  the  instance  of  Mr.  John 
Howard,  the  clerk  of  the  peace  for  the  borongh  of  Portsmouth,  who,  in 
effect,  had  been  charged,  by  an  article  in  that  newspaper,  with  having 
packed  a  grand  jury  at  the  borough  quarter  sessions,  for  the  purpose  of 
improperly  dealing  with  an  indictment  for  personation  at  a  municipal 
election. 

The  defendants,  who  pleaded  not  guilty  only,  were  proved  be  the 
publishers  of  the  paper,  and  to  be  actively  engaged  in  the  management. 

It  appeared,  however,  that  they  employed  a  competent  editor  to 
superintend  that  part  of  the  paper  in  which  the  libel  appeared,  and  he 
had  general  authority  to  publish  whatever  he  thought  proper.  The 
defendants  then  tendered  evidence  to  show  their  exemption  from  liability 
under  the  seventh  section  of  Lord  Campbell's  act.^ 

This  evidence  the  learned  judge  refused  to  admit,  and  he  directed  the 
juiy  that  the  defendants  were  not  in  a  position  to  avail  themselves  of 
that  section. 

The  words  of  the  seventh  section  of  6  and  7  Victoria  *  are :  — 

*'  That  whensoever,  upon  the  trial  of  any  indictment  or  information 
for  the  publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence  shall 
have  been  given  which  shall  establish  a  presumptive  case  of  publication 
against  the  defendant,  by  the  act  of  any  other  person  by  his  authority, 
it  shall  be  competent  to  such  defendant  to  prove  that  such  publication 
was  made  without  his  authority,  consent  or  knowledge,  and  that  the 
said  publication  did  not  arise  from  want  of  due  care  or  caution  on  his 
part." 

On  the  3d  of  November,  Cole,  Q.  C,  obtained  a  rule  nisi  for  a  new 
trial  on  behalf  of  the  defendants,  on  the  ground  of  misdirection  in  the 
judge's  statements  that  the  defendants  were  criminally  responsible  for 
the  publication  of  the  libel,  although  they  had  appointed  a  competent 
editor  to  conduct  the  newspaper,  and  that  the  publication  was  made 
without  their  actual  authority,  consent  or  knowledge,  and  did  not  arise 
from  want  of  due  care  or  caution  on  their  part. 

Charles,  Q.  C7.,  and  A.  L.  Smithy  now  showed  cause  for  the  prosecu- 
tion. Here  the  evidence  established  an  actual  publication  under  the 
general  authority  given  to  the  editor  by  the  defendants,  and,  therefore, 
this  was  not  the  mischief  aimed  at  by  the  remedy  given  in  this  section. 
It  was  held  by  the  Exchequer  Chamber  in  Parkes  v.  Prescott,^  that  the 
criminal  liability  for  a  libel  published  by  authority,  was  more  extensive 
even  than  the  civil  liability.     No  doubt,  as  far  back  as  1770,  we  find  it 

16and7Vict,  ch.  96.  >  ch.  96.  «   L.  R.,  4  Ex.  169. 
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tstated  that  prima  facie  evidence  of  publication,  such  as  public  expos- 
ure for  sale  and  selling  at  the  defendant's  shop,  might  be  rebutted  by 
«Tidence  in  exculpation.^  But  there  is  no  subsequent  case  in  which  that 
dictum  has  been  acted  upon.  From  that  time  the  law  and  practice  con- 
cerning libel  seems  to  have  become  more  stringent  against  publishers, 
except  so  far  as  Fox's  libel  act  ^  relieved  them  by  empowering  the  jury 
to  give  a  general  verdict  upon  the  whole  matter  in  issue,  and  abolished 
the  previous  limitation  of  their  right  to  consider  the  publication  only, 
which  was  the  law  as  laid  down  in  Eex  v.  The  Dean  of  St.  Asaph^  re- 
ported in  a  note  to  Bex  v.  WUters.^  In  1819,^  Lord  Kenyon  said, 
Bt  nisi  priiLSi  *^  He  was  clearly  of  opinion  that  the  proprietor 
of  a  newspaper  was  answerable,  criminally  as  well  as  civilly,  for  the 
acts  of  his  servants,  or  agents,  for  misconduct  in  the  conduct- 
ing of  a  newspaper.  That  was  not  his  opinion  only,  but  that  of 
Lord  Hull,  Powell,  J.,  and  Foster,  J.,  all  high  law  authorities, 
and  to  which  he  subscribed.  This  was  the  old  and  received  law  for 
above  a  century,  and  was  not  to  be  broken  in  upon  by  any  new  doctrine 
npon  libel."  This  ruling  was  followed  by  Lord  Tentebden,  at  nisi 
prius,  in  Bex  v.  GWcA,^  who,  in  summing  up  the  second  trial  of  the 
same  defendant,  said:  ^  *^  I  tell  yon  to-day,  as  I  thought  myself  bound 
to  tell  the  jury  yesterday,  that  the  proprietor  of  a  newspaper  is  crimin« 
ally  answerable  for  what  appears  in  it ;  I  do  not  mean  to  say,  nor  ever 
did  mean  to  say,  that  some  possible  case  may  not  occur  in  which  he 
would  be  exempt,  but  generally  speaking,  he  is  answerable.''  So  in 
Hawkins'  Pleas  of  the  Crown/  we  find :  *^And  it  is  said  not  to  be  mate- 
rial whether  he  who  disperses  a  libel  knew  anything  of  the  contents  or 
effect  of  it,  or  not."  There  are  also  dicta  of  Lord  Lyndhurst,  C.  B., 
and  Alderson,  B.,  in  CoUmm  v.  Patm^ore^^  which  adopt  this  view  of  the 
law.  The  former  said :  ®  ' '  There  is  this  distinction  between  the  case  of 
libel  and  that  of  other  acts  committed  by  servants,  that  whether  the 
libel  be  published  negligently  or  willfully,  the  master  is  responsible,  but 
in  other  cases,  he  is  answerable  only  where  the  act  is  negligent."  Al- 
derson, B.,  added :  *'A  master  is  presumed  to  authorize  the  insertion  of 
a  libel ;  in  other  cases,  the  master  is  not  presumed  to  authorize  the  will- 
ful act  of  his  servant  in  committing  a  tort.  Does  not  the  proprietor  of 
a  newspaper  give  authority  to  the  editor  to  publish  everything,  libelous 
or  not?  Does  not  such  a  general  authority  cover  the  publication  of  a 
libel?"    In  the  case  above  mentioned  (^Bex  v.  Chach)^  the  defendants 

1  Bex V.  AlmoiitS  Bnrr.  2686.  *  p. 488. 
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were  proved  to  be  proprietors  of  the  newspaper  in  what  is  said  to  have 
been  then  the  usual  manner,  by  their  affidavit  filed  at  the  stamp  office, 
and  no  evidence  on  the  point  was  offered.  Similar  evidence,  by  declar- 
ation and  certified  copy,  was  made  conclusive  against  the  publisher  by 
6  and  7  William  lY. ;  ^  and  although  that  section  was  repealed  by  82  and 
33  Victoria,^  it  was  the  law  at  the  time  Lord  Campbell's  act^  was 
passed,  and  that  evidence  must  have  been  intended  by  the  description  of 
'*  evidence  which  shall  establish  a  presumptive  case  of  publication 
against  the  defendant,''  contained  in  the  seventh  section. 

To  meet  this  presumption  created  by  the  registration,  that  section 
provides  a  protection  for  a  publisher  if  he  can  prove  that  the  libel  was 
published  without  his  authority,  consent  or  knowledge,  and  mthout 
want  of  due  care  or  caution,  as  by  the  insertion  of  a  libel  by  an  unau- 
thorized person.  It  was  not,  however,  intended  in  any  way  to  apply  to 
a  case  like  the  jiresent,  where  the  publisher's  general  authority  to  the 
editor  is  proved,  nor  where  the  publisher  is  the  manager  of  his  own 
paper,  and  no  libel  can  appear  in  it  if  due  care  and  caution  be  exercised. 
This  is  implied  by  the  note  to  this  section  contained  in  Chitfy's  Statutes.^ 
That  a  general  authority  of  this  kind  should  render  the  defendants  liable 
here  is  supported  by  the  decision  to  that  effect  with  respect  to  a  fraudu- 
lent misrepresentation  in  BarvHck  v.  English  Joint  Stock  Banka.^ 
[Lush,  J.  That  is  with  respect  to  civU  liability.]  It  was  similarly 
held,  upon  an  indictment  for  a  nuisance,  in  Beg.  v.  St^hensfi 

Cote^  Q.  C. ,  and  Folkard^  supported  the  rule.  The  last  case  cited 
(i2eg.  V.  Stephena^y  was  expressly  determined  on  the  ground  that  there 
was  no  other  remedy  but  an  indictment,  and  that  it  was  in  the  nature  of 
a  civil  proceeding.  In  all  cases  of  criminal  liability,  except  libel,  the 
rule  is,  and  has  always  been  admitted,  that  a  person  can  not  be  respon- 
sible, without  knowledge  and  consent,  for  the  illegal  act  of  his  servant 
or  agent.  Even  at  the  time  of  Bex  v.  Almon^  in  the  year  1770,  it  was 
possible  to  rebut  the  exception  to  this  rule  with  respect  to  libel.  The 
presumption  against  the  publisher,  although  strengthened  by  the  course 
of  practice  before  Lord  Campbell's  act,  was  always  regarded  as  an  an- 
omaly ;  and  it  was  to  put  an  end  to  this  anomaly,  and  not  merely  for  the 
purpose  of  abolishing  a  particular  mode  of  proof,  that  the  seventh  sec- 
tion was  enacted.  This  is  a  case  to  which  that  section  is  exactly  applic- 
able, and  the  defendants  ought  to  have  been  allowed  to  advance  the 
evidence  which  they  tendered  at  the  trial. 

CocKBUBN,  C.  J.  I  am  of  opinion  that  this  rule  must  be  made 
absolute. 

1  eh.  78,  Bee.  7.  *  Vol.  2,  (3d  ed.) ,  1266,  p .  1254, 

■  eh.  24,  see.  i.  •  L.  R.  2  Ex.  869. 

s  6  and  7  Vict,  eh.  96.  •  L.  1 Q.  B.  70S. 
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The  facts,  as  I  understand  them,  show  that  the  defendants  are  the 
three  joint  proprietors  of  tliis  newspaper ;  but  it  appears  that,  when  not 
absent  from  Portsmouth,  the  duties  of  conducting  the  paper  are  divided 
between  four  persons,  viz. ,  the  three  defendants  and  an  editor  appointed 
by  them  to  manage  the  literary  department.  The  defendants  under- 
take respeotiyely  the  commercial,  the  adveHising  and  the  publishing 
duties.  At  the  time  of  the  publication  of  this  libel,  one  of  the  defend* 
ants  was  absent  in  Somerset,  on  account  of  his  health,  and  he,  clearly, 
was  not  cognizant  of  the  publication.  The  others  were  present  and 
discharging  their  ordinary  duties ;  but,  as  the  editor  had  full  discretion 
to  publish  whatever  he  thought  proper  in  that  department  which  issued 
the  libelous  publication,  without  consulting  them,  all  the  defendants 
must  be  taken,  for  the  purpose  of  tliis  rule,  to  have  known  nothing  of 
the  insertion  of  the  article  complained  of.  The  question  is,  whether 
the  defendants,  or  either  of  them,  are  criminally  responsible. 

It  is  an  undoubted  principle  of  law,  that  a  man  is  responsible,  crimi- 
nally, only  for  his  own  acts,  or  those  authorized  expressly  by  him 
through  his  appointed  agent.  It  is  not  to  be  implied  or  inferred,  from 
the  fact  that  the  defendants  gave  their  editor  a  general  authority  to 
manage  the  paper  as  he  thougl^t  proper,  that  they  authorized  him  to  do 
what  was  unlawful  in  the  conduct  of  his  ordinary  business.  Although 
this  is  the  rule  of  law,  there  seems  to  have  been  introduced  an  exception- 
with  respect  to  Hbel.  Lord  Tenterden,  at  nisi  pritiSy  in  1829,  follow* 
ing  a  previous  direction  of  Lord  Kenyon,  and  a  statement  of  the  law  in 
Hawkin's  Fleas  of  the  Crown,  laid  down  that  a  proprietor  of  a  news- 
jMtper  was  criminally  responsible  for  a  libel,  although  he  took  no  part  in 
the  publication  of  the  newspaper,  nor  of  the  libel  in  question.  He  further 
proceeded  to  Justify  this  ruling,  and  expatiated  upon  the  danger  to  the 
public  which  its  modification  might  cause*  It  is  not  necessary  to  say 
how  far  we  dissent  from  that  doctrine ;  it  was  considered  an  anomaly 
by  high  authority  at  the  time,  and  I  can  not  doubt  that  the  seventh 
section  of  Lord  Campbell's  act  was  passed  to  put  an  end  to  it. 

It  has  been  suggested  that  the  object  of  this  legislation  was  only  to 
get  rid  of  the  presumption  from  particular  evidence  created  by  previous 
statute,  or  to  apply  to  a  case  where  the  Ubel  has  been  asserted  by  some 
one  who  had  no  authority  to  interfere  at  ail  with  the  publication.  The 
answer  to  both  these  suggestions  is,  that  the  section  was  unnecessary 
for  the  accomplishment  of  either  of  these  objects ;  and  I  can  come  to 
no  other  conclusion  than  that  it  was  intended  by  these  words  to  reverse 
this  anomaly,  and  to  render  libel  subject  to  the  general  law.  If,  then, 
as  I  think,  tliis  provision  was  designed  to  protect  the  proprietor  of  a 
newspaper  from  criminal  responsibility  for  the  act  of  anoUier  person. 
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committed  through  no  fault  of  his,  and  without  his  authority,  does  not 
the  case  here  come  within  its  application? 

As  to  the  defendant  who  was  absent,  he  clearly  was  protected,  unless 
the  prosecution  can  show  that  his  general  authority  to  the  editor 
expressly  included  power  to  publish  libels.  As  to  the  other  two 
defendants  the  section  provides  protection  from  liability  for  a  publicar 
tion  made  without  a  publisher's  authority,  consent  or  knowledge,  if  he 
had  exercised  due  care  and  caution ;  it  would  then  be  a  question  for 
the  jury,  looking  at  all  the  circumstances,  whether  those  defendants 
can  show  themselves  entitled  to  that  protection. 

If  the  jury  should  be  in  the  defendants'  favor  on  these  points,  they 
can  neither  of  them  be  criminally  liable.  I  say  nothing  about  their 
position  civilly,  but  it  seems  to  me  that  the  section  can  have  no  appli- 
cation at  all  if  it  does  not  apply  to  this  case.  It  is  not  for  us  to  say 
whether  it  is  expedient  or  desirable  that  proprietors  of  newspapers 
should  be  freed  from  liability,  under  such  circumstances,  and  I  do  not 
consider  that  question. 

Simply,  this  section  is,  in  my  opinion,  applicable  to  the  facts  upon 
which  this  rule  has  been  granted.  I  think  it  must  be  made  absolute, 
and  the  case  must  go  back  for  a  new  trial. 

Mellor,  J.  I  regret  much  that  I  am  unable  to  concur  with  the  Lord 
Chief  Justice  and  my  brother  Lush  in  their  view  of  this  matter.  I  dis- 
sent with  the  greatest  diffidence,  but  I  can  not  think  that  the  Legisla- 
ture intended  to  apply  section  seven  of  this  act  to  persons  situated  as 
these  defendants  are.  They  do  not,  in  the  ordinary  way,  live  at  any 
distance  from  the  publishing  office,  they  do  not  keep  away  from  the 
general  management  of  the  paper,  and  the  whole  business  is  conducted 
for  their  profit  and  by  their  authority.  The  editor  might,  by  inad- 
vertence, have  published  this  libel,  but  the  want  of  care  would  then 
deprive  the  publication  of  the  protection  given  in  the  act.  I  think  too, 
that  the  absent  partner  is  in  the  same  position  as  the  other  two ;  they 
all  gave  their  editor  a  general  authority  to  do  what  he  liked ;  they 
vested  their  discretion  in  him,  they  put  themselves  in  his  hands, 
and  they  must  be  taken  to  have  authorized  whatever  he  has  done.  The 
seventh  section  requires  not  only  the  absence  of  authority,  consent  and 
knowledge,  but  also  the  presence  of  care  and  caution.  I  quite  agree 
that,  upon  the  evidence  adduced  at  the  trial,  this  libel  must  be  taken  to 
have  been  published  without  the  knowledge  of  the  defendants ;  but  to 
be  exempt  from  liability,  they  must  further  prove  that  it  was  beyond 
the  authority  they  had  given  to  their  editor,  and  that  they  were  duly 
careful  and  cautious  in  respect  of  its  publication. 

If  my  brother  Lindlet  took  the  view  that  the  statute  did  not  apply 
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because  the  defendants  could  not  show  all  or  some  of  these  conditions  of 
exemption,  he  seems  to  me  to  have  been  right  in  his  summing  up  and 
refusal  to  hear  the  evidence  tendered. 

Proprietors  who  take  part  in  the  management  of  their  paper,  but 
commit  themselves  to  the  discretion  of  an  editor  who  is  careless,  can 
not  escape  responsibility ;  but  if  the  failure  in  care  is  not  due  .to  the 
proprietors  themselves,  or  to  the  person  whom  they  trust,  then  it  may 
be  that  this  clause  applies.  The  defendants  here  take  various  parts  in 
managing  their  paper,  and  the  learned  judge  was  right,  in  my  opinion, 
if  he  said,  upon  the  evidence  before  him,  that  the  libel  was  published 
with  the  defendants'  authority  and  consent,  if  not  with  their  actual 
knowledge,  and  that  the  protection  given  by  this  section  did  not  cover 
them  unless  they  showed  no  want  of  care  on  the  part  of  the  editor. 

The  case,  however,  must  go  for  a  new  trial  upon  the  judgment  of  the 
majority  of  the  court. 

Lush,  J.  There  are  two  questions  for  our  consideration:  one  as  to 
the  construction  of  the  seventh  section  of  Lord  Campbell's  act ;  the 
other,  whether  the  evidence  adduced  at  the  trial  was  sufficient  to  justify 
the  direction  that  this  section  did  not  protect  the  defendants.  And, 
first,  what  was  the  object  of  this  section? 

The  act  professes  to  amend  the  law  of  libel,  and  to  understand  this 
particular  provision,  we  must  consider  what  was  the  state  of  the  previous 
law.  We  find  that  a  proprietor  was  then  liable,  criminally,  for  the 
publication  of  a  libel  in  his  paper  without  his  knowledge  or  authority* 
This  was  admitted  to  be  an  anomaly,  and  felt  to  be  a  hardship. 

The  nuisance  case  cited  is  quite  a  different  matter ;  that  was  a  public 
injury  for  which  there  was  no  private  remedy,  whilst  a  libel  is  a  private 
injury  for  which  a  public  remedy  has  been  added  to  the  existing  pri<* 
vate  one.  I  do  not  feel  at  liberty  to  apply  to  this  section  the  limited 
interpretation  which  has  been  suggested.  What  is  the  fair  meaning  of 
the  words?  They  seem  to  me  to  exactiy  apply  to  a  proprietor  whose 
editor  admits  into  the  paper  libels  without  his  authority.  The  last  part 
of  the  section  must  mean  that  a  proprietor  is  bound  to  exercise  proper 
care  and  caution  in  his  appointment  of  an  editor,  and,  if  he  does  that, 
he  is  not  responsible  for  the  editor's  acts  done  without  his  authority, 
consent  or  knowledge. 

This  is  the  remedy  which  the  Legislature  would  naturally  apply  to 
such  an  admitted  anomaly  as  this  rule  of  law  was.  There  is  ample  pro- 
tection for  the  public  without  injury  to  the  proprietor.  The  evidence 
tendered  in  this  case  ought  to  have  been  admitted,  and  it  might  have 
been  sufficient,  as  it  seems  to  me,  to  have  justified  the  jury  in  finding 
for  the  defendants. 

Bxde  absolute  for  a  new  trial. 
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MASTEBAND  SEBVANT  — ILLEGAL  ACT  OF  MASTEB  —  NEGLIGENCE 

OP  SEEVANT. 

B.  V.  Bennett. 

[8  Cox,  74.] 
In  the  English  Court  of  Criminal  AppecUj  November ^  1858, 

nieffal  act  of  Master  ^  Neffllffanoe  of  Servant  Oanalnr  Death  —  Master  not 
Oriminally  Liable*  —  The  prisoner,  contrary  to  law,  kept  and  manufactured  Are- works 
In  a  house  in  London,  and  by  the  supposed  neglli^noe  of  one  of  bis  servants  an  ignition 
of  red  and  blue  Are  was  caused  which  communicated  to  the  other  flre-works,  and  a 
rocket  shot  across  the  street  and  set  a  house  on  the  opposite  side  on  fire  by  which  the 
death  of  a  person  was  caused.   Htid,  that  the  prisoner  was  not  guilty  of  manslaughter 

The  following  case  was  reserved  by  WnxES,  J. 

William  Bennett  was  conyicted  before  me  at  the  Old  Bailey  Sessions, 
on  the  18th  of  Augost,  1858,  of  the  manslaughter  of  Sarah  Williams. 

The  substantial  question  is,  whether  a  person  who  makes  fire-works  con- 
trary to  the  9  and  10  William  HI.  ,^  is  indictable  for  manslaughter  if  death 
be  caused  by  a  fire  breaking  out  amongst  combustibles  in  his  possession 
collected  by  him,  and  in  the  course  of  use  for  the  purpose  of  his  busi- 
ness, but  not  completely  made  into  fire-works  at  the  time. 

The  prisoner  had  a  house  and  fire-works  shop  in  the  Westminster  road, 
where,  for  some  time  before  the  fire  hereinafter  mentioned,  he  openly 
carried  on  the  business  of  selling  fire-works.  He  had  also  a  workshop 
at  a  neighbor's  named  Sunter,  and  a  factory  at  Peckham.  He  had  con- 
tracts to  supply  Cremome  and  VauxhaU  gardens,  with  fireworks,  which 
be  regularly  did  in  considerable  quantities. 

He  made  and  kept  his  stock  of  fire- works  at  the  factory  at  Peckham. 
From  thence  he  used  to  take  the  supply  necessary  for  the  gardens,  daily, 
to  the  house  in  the  Westminster  road,  where  they  used  to  be  kept  for 
two  or  three  hours,  until  they  were  taken  away  for  use  at  the  gardens. 
In  the  room  at  Sunter' s,  the  smaller  sort  of  rockets  were  made,  except- 
ing the  heads  for  holding  stars.  These  heads  were  added  at  the  house 
in  the  Westminster  road.  At  the  house  in  the  Westminster  road  fire- 
works were  offered  for  sale.  No  fire-works  were  made  there,  except  as 
follows :  First,  the  furnishing  the  smaller  rockets,  as  ahready  mentioned, 
and  making  stars  for  them  of  combustible  matter.  Secondly,  making 
fireworks  called  serpents.  Thirdly,  making  cases,  and  filling  them  with 
combustible  matter,  called  *'  red,  blue  and  green  fire.''  It  is  to  this 
last  mentioned  part  of  the  business  that  I  ought  particularly  to  direct 

1  ch.  7,  sec.  1. 
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attention.  The  fire  was  employed  for  filling  colored  cases  used  to  imi- 
tate revolving  lights  in  fire-works  called  *'  wheels."  These  cases  were 
not  used  by  themselves,  but  in  connection  with  these  fireworks,  to  add 
to  their  effect.  The  contents  of  the  cases  of  fire  made  at  the  Westmin- 
ster road  were  combastible,  and  the  red  fire  would  explode  if  struck 
hard.  Five  or  six  pounds  of  fire  were  made  every  day  in  the  house  in 
the  Westminster  road,  and  filled  there,  in  the  back  room,  into  cases 
with  a  rammer  and  mallet  by  a  person  employed  for  the  purpose. 

At  the  time  of  the  fire  there  was  a  quantity  of  the  red  and  blue  fire 
in  the  house,  in  the  room  where  it  was  to  be  put  into  the  cases,  in  order 
to  be  used  as  already  mentioned  in  the  course  of  the  business,  and  a 
quantity  of  fire-works  for  the  evening. 

On  Monday,  the  12th  July,  about  six  in  the  evening,  the  prisoner 
being  out  of  the  house,  and  not  personally  interfering,  a  fire  broke  out 
in  the  red  and  blue  fire,  which  communicated  to  the  fire- works,  causing 
a  rocket  to  fly  across  the  street  and  set  fire  to  a  house  at  the  opposite 
side,  in  which  the  deceased,  Sarah  Williams,  was  burnt  to  death.  The 
fire  was  accidental  in  the  sense  of  not  being  willful  or  designed.  It 
did  not  happen  through  any  personal  interference  or  negligence  of  the 
prisoner,  and  he  is  entitled  to  the  benefit  of  any  distinction  between  its 
happening  through  the  negligence  of  his  servants,  or  by  pure  accident 
without  any  such  negligence. 

It  was  contended  that  there  was  no  case  against  the  prisoner,  inas- 
much as  the  cases  of  the  red,  etc. ,  fire  Vere  only  parts  of  fire-works, 
and  not  within  the  statute,  and  that  it  did  not  appear  that  it  was  by 
reason  of  making  fire-works  the  accident  happened;  and  that  at  all 
events  the  death  was  not  the  direct  and  immediate  result  of  any  wrong 
or  omission  on  the  prisoner's  part ;  and  there  was  cited  a  case  from  the 
Sessions  Reports  at  the  Old  Bailey,  in  which  Alderson,  B.,  is  reported  to 
have  held,  that  an  indictment  for  manslaughter  was  not  maintainable 
under  such  circumstances.  I,  however,  overruled  these  objections, 
holding  that  the  prisoner  was  guilty  of  a  misdemeanor  in  doing  an 
act  with  intent  to  do  what  was  forbidden  by  the  statute ;  and  that  as 
the  fire  was  occasioned  by  such  misdemeanor,  and  without  it  would 
not  have  taken  place,  or  could  not  have  been  of  such  a  character  as  to 
cause  the  death  of  deceased,  which  otherwise  would  not  have  taken 
place,  a  case  was  made  out. 

The  question  of  a  nuisance,  independent  of  the  statute  of  William  m. , 
and  the  considerations  arising  upon  it,  need  not  be  noticed,  as  it  has 
been  disposed  of  upon  the  facts  in  favor  of  the  prisoner. 

Entertaining  doubts  upon  the  above  points,  I  request  the  opinion  of 
the  judges. 

The  prisoner  is  out  on  bail. 

1  Dbfisncbs.  15 
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GHfard  appeared  for  the  defendant,  but  was  not  called  upon  to  argue. 

Martin,  for  the  prosecution.  The  explosive  nature  of  the  substances 
is  to  be  considered,  and  the  prisoner  is  responsible  for  the  illegal  act  in 
keeping  them  in  such  a  public  place. 

CoGKBXjRN,  C.  J.  I  am  of  the  opinion  that  the  conviction  was  wrong. 
The  prisoner  kept  a  quantity  of  fire- works  in  his  house,  but  that  alone- 
was  not  the  cause  of  the  death,  but  by  the  negligence  of  some  one  of 
his  servants,  the  fire-works  ignited,  and  the  house  in  which  the  deceased 
was,  was  set  on  fire  and  death  ensued.  So  that  the  keeping  of  the  fire- 
works in  the  house  caused  the  death  only  by  superaddition  of  the  negli- 
gence of  some  one  else.  The  keeping  of  the  fire-works  may  be  a 
nuisance,  and  if  from  that  unlawful  proceeding  the  death  had  ensued  as  a 
necessary  and  Immediate  consequence,  the  conviction  might  be  upheld. 
But  the  keeping  of  the  fire-works  did  not  alone  cause  the  death,  but 
that  act  of  the  defendant,  plus  the  act  of  somebody  else,  did.  The  de- 
fendant was  not  liable  therefor. 

WnxEs,  J.  I  am  of  the  same  opinion.  Since  the  trial  I  have  thought 
over  the  case  very  much,  and  as  the  fire  which  caused  the  death  did  not 
happen  through  any  personal  interference  or  negligence  of  the  prisoner, 
the  prisoner  ought  to  have  the  benefit  of  that ;  and  as  the  parish  officers 
did  not  indict  him  for  the  nuisance  of  keeping  a  quantity  of  fire-works 
in  his  house,  but  allowed  him  to  go  on  doing  so  for  years,  and  as  that 
act  of  the  defendant,  the  keeping  of  the  fire-works  in  the  house,  was 
disconnected  with  the  negligebce  of  his  servant  which  caused  the  fire,  my 
impression  is  very  strong  that  the  conviction  can  not  be  legally  sustained. 

WiGHTMAN  and  Williams,  JJ.,  and  Cslunkell,  B.,  concurred. 

Conviction  quashed* 


PRINCIPAL  AND  AGENT— CORPORATION— LIABILITY  OP 

STOCKHOLDERS. 

People  v.  England. 

[27  Hun,  139.] 

In  the  Supreme   Court  of  New    York,  Third    Department,   May 

Term,  1882. 

nieffal  Aot  by  Corporation  —  laability  of  Btookholder.— The  defendant  was 
indicted  for  pablisbing  in  a  newspaper  called  the  5t»n,  an  advertisement  of  an  iUegal 
lottery.  The  Sun  was  pnbliBhed  and  printed  by  a  duly  organized  coiporation,  the  busi- 
ness of  which  was  managed  by  a  board  of  trustees.  The  defendant  was  a  stockholder 
of  the  corporation,  and  was  employed  as  its  treasurer  and  purchasing  agent,  and  as  the 
superintendent  of  its  business  ajfairs.   Upon  the  trial  he  requested  the  court  to  charge 
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that^be  oonld  notbeoon?ioted  if  he  had  no  knowledge  or  notice  that  the  adyertisement 
waa  printed  by  the  corporation.  The  court  refused  bo  to  charge,  and  instracted  the 
Jnry  that  if  the  advertiBement  was  published  by  the  corporation  of  which  the  defend- 
ant  was  a  member,  he  was  the  publisher  within  the  meaning  of  the  statute.  Heldj  that 
this  was  error;  that  he  could  not  be  convicted  unless  it  were  shown  that  he  actually 
and  personally  did  the  acts  which  constitute  the  offense,  or  that  they  were  done  by  the 
corporation  with  his  permission  or  by  his  direction. 

Cebtiobabi  to  the  Court  of  Sessions  of  the  County  of  Schenectady, 
to  review  the  conviction  of  the  defendant  upon  an  indictment  charging 
him  with  the  publishing  in  the  Sun^  a  newspaper,  an  advertisement  of 
an  illegal  lottery. 

J.  T.  Schoolcraft^  district-attorney,  for  the  People. 

N.  C  Moakj  for  the  defendant. 

Landom,  J.  The  evidence  tended  to  show  that  the  newspaper. 
The  Sun,  in  which  the  advertisement  of  the  lottery  was  printed, 
was  published  by  a  corporation  duly  organized  and  known  as  ^'  The  Sun 
Printing  and  Publishing  Association  ;'*  that  its  business  was  managed 
by  a  board  of  trustees;  that  the  defendant  was  one  of  the  stock- 
holders of  the  corporation,  and  employed  as  its  treasurer  and  purchas- 
ing agent  and  superintendent  of  its  business  affairs.  It  did  not  appear 
that  the  defendant  had  any  knowledge  of  the  insertion  of  tl)e  advertise- 
ment. Upon  the  trial  the  defendant,  by  his  counsel,  in  various  forms 
of  request,  asked  the  court  to  instruct  the  jury  that  he  could  not  be 
convicted  if  he  had  no  knowledge  or  notice  that  the  advertisement  was 
printed  by  the  corporation ;  that  the  fact  that  he  was  a  stockholder  or 
treasurer,  or  agent,  or  employe  of  the  corporation  would  not  of  itself 
be  sufficient  to  convict  him  if  the  corporation  published  the  adv^tise- 
ment  without  his  knowledge.  The  court  held  otherwise,  and  instructed 
the  jury  that  if  the  advertisement  was  published  by  the  corporation  of 
which  the  defendant  was  a  member,  he  was  the  publisher  within  the 
meaning  of  the  statute.  A  conviction  based  upon  this  instruction  can 
not  we  think  be  sustained. 

If  the  corporation  did  the  acts  constituting  the  offense,  it  must  have 
done  them  by  the  direction  or  permission  of  its  officers,  and  by  the  per- 
sonal act  of  some  of  its  agents  or  servants.  It  seems  reasonable  that  when 
the  officer  or  servant  of  the  corporation  is  held  to  answer  criminaliter 
for  the  acts  of  the  corporation,  that  he  should  be  permitted  to  require 
that  some  evidence  be  given  showing  his  connection  with  the  acts  con- 
stituting the  offense.  He,  and  not  the  corporation  stands  indicted. 
To  prove  that  the  corporation  did  the  acts  does  notper  reprove  that 
he  did  them ;  it  must  also  be  shown  either  that  the  corporation  did  them 
by  his  hand,  act,  direction,  or  permission,  which  of  course,  is  direct 
proof  of  his  own  acts ;  or  such  circumstances  must  be  shown  as  to  jus- 
tify the  conclusion,  as  a  fact,  that  what  the  corporation  did  he  did ;  in 
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other  words,  the  circamstantial  evidence  may  show  that  the  defend- 
ant actually  and  personally  did  the  acts  which  constitute  the  offense. 
If  the  defendant  must  have  had  some  actual  personal  connection  with 
the  illegal  acts,  much  more,  it  seems  to  us,  must  he  have  had  some 
notice  or  knowledge  that  the  corporation  was  engaged  in  such  acts  if 
done  by  another.  Otherwise,  the  defendant  might  be  convicted 
because  of  an  act  done  by  the  hand  of  another,  and  without  his  consent 
or  knowledge.  The  fact  that  he  is  a  member  of  the  corporation  whose 
servants  did  the  act  may  be  a  circumstance  to  be  left  in  connection 
with  others  to  the  jury,  from  which  they  may,  under  proper  instruction, 
determine  whether  the  defendant  had  any  actual  participation  in  the 
illegal  acts  charged ;  but  for  the  court  to  hold,  as  a  matter  of  law,  that 
such  membership  charges  him  with  criminal  responsibility  for  the  illegal 
acts  of  the  corporation  is  we  think  wrong  in  principle  and  unsupported 
by  authority. 

The  conviction  should  be  reversed  and  a  new  trial  ordered. 

Learned,  P.  J.,  and  Boardman,  J.,  concurred. 

Judgment  and  conviction  reversed  and  new  trial  granted. 


PRINCIPAL  AND  ACCESSORY  — PARTY  ADVISING  CRIME  NOT  PRIN- 
CIPAL. 

Able  v.  Commonwealth. 

[5  Bash,  698.] 
In  the  Court  of  Appeals  of  Kentucky^  Summer  Term,  1869. 

L  To  Bender  one  a  Principal  either  in  the  flmt  or  second  degree,  he  mnst  be  act- 
ually or  conBtmctiTely  present  at  the  oommisslon  of  the  oflenae. 

9.  One  who  Advisee  a  Crime  is  an  accessory  before  the  fact. 

8.  T.  asked  a  Boy  who  Lived  with  his  Grandiiather  to  get  his  money  for  him,  and  it 
was  agreed  between  them  that  the  boy  shonld  get  the  money,  and  hide  it  In  the  stable; 
that  T.  shonld  come  at  night  and  rap  at  the  door  and  the  boy  shonld  ran  and  shoot  at 
him  fOr  a  blind.  The  boy  hid  the  money  In  the  stable,  T.  came,  rapped  at  the  door,  was 
shot  at  but  could  not  find  the  money.  Several  days  after  the  boy  took  the  money  to  a 
village  near  where  the  agreement  had  been  made,  and  delivered  it  to  T.  JJeM,  that  the 
conviction  of  T.  was  erroneous. 

Appeal  from  Jefferson  Circuit  Court. 

Wm.  T.  Jackson  and  Wm.  T.  Ward,  for  appellant. 

Attomey-Qeneral  Rodman,  for  appellee. 

Williams,  C  J.,  delivered  the  opinion  of  the  court. 
.   Appellant  was  indicted,  tried  and  convicted  in  the  Jefferson  Circuit 
Court,  of  stealing  and  carrying  away  two  thousand  six  hundred  dollars 
of  gold  coin,  the  property  of  James  W.  Gibson. 
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The  evidence  established  that  Able  lived  at  Cairo,  a  small  village  in 
Henderson  County,  this  State,  and  that  Gibson  resided  aboat  two  and 
a  half  miles  from  it,  and  had  residing  -with  him  his  grandson,  aboat 
fifteen  years  of  age ;  that  Abl^  approached  the  boy  one  day  in  Cairo  and 
inquired  whether  his  grandfather  had  not  some  gold.  Being  answered 
in  the  affirmative,  he  then  inquired  if  he,  the  boy,  could  get  this ;  and 
also  being  affirmatively  answered,  it  was  then  agreed  that  the  boy  should 
get  the  gold  and  hide  it  at  the  stable,  and  that  Able  shoiUld  come  to  the 
house  at  night  and  rap  on  the  door,  and  the  boy  should  run  out  and 
shoot  at  him,  but  over  his  head,  for  a  blind.  The  grandfather  was  soon 
to  be  absent  for  some  considerable  time ;  and  pursuant  to  said  agree- 
ment, the  accused  did  go  to  the  house  in  the  night,  after  the  old  man 
had  left  on  his  contemplated  trip,  and  the  boy  shot  twice  over  his  head ; 
but  Able  could  not  find  the  money,  consequently  did  not  then  get  it. 
Several  days  thereafter,  however,  the  boy  took  the  money  to  Cairo  and 
delivered  it  to  him,  when  he  took  it  to  the  town  of  Henderson,  deposited 
it  in  bank,  where  he  permitted  it  to  remain  but  a  few  d|kys,  when  he 
withdrew  it,  and  was  found  in  possession  of  it  all  but  about  three  hun- 
dred dollars,  at  Louisville.  The  only  qujBstion  on  this  appeal  worthy 
of  notice  is,  whether  a  conviction  as  a  principal  can  be  permitted  to 
stand. 

Section  10^  declares,  that  *4n  all  felonies,  accessories  before  the 
fact  shall  be  liable  to  the  same  punishment  as  the  principals,  respect- 
ively, and  may  be  prosecuted  jointly  with  their  principals,  or  severally^ 
though  their  principal  be  not  taken  or  tried." 

By  section  12,  Criminal  Code,  it  is  provided  that  an  indictment  must 
contain  ^*  a  statement  of  the  acts  constituting  the  offense,  in  ordinary 
and  concise  language,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended. 

Was  Able  a  principal  or  an  accessory  before  or  after  the  fact? 

In  4  Blackstone's  Commentaries,^  it  is  said:  *'An  accessory  is  he 
who  is  not  the  chief  actor  in  the  offense,  nor  present  at  its  performance, 
but  is  in  some  way  concerned  therein,  either  before  or  after  the  fact." 
And  then  defines  an  accessory  before  the  fact  to.be  one  *'  who,  being 
absent  at  the  time  of  the  crime  committed,  doth  yet  procure,  counsel  or 
command  another  to  commit  a  crime.  Herein  absence  is  necessary  to 
make  him  an  accessory."  *^An  accessory  after  the  fact  may  be, 
where  a  person,  knowing  a  felony  to  have  been  committed,  receives, 
relieves,  comforts,  or  assists  the  felon." 

In  1  Wharton's  American  Criminal  Law,^  it  is  said:  *^An  accessory 
before  the  fact  is  one  who,  though  absent  at  the  time  of  the  commission 

1  Art.  1,  ch.  28, 1  Stanton's  Rer.  8UU.  872.  t  p.  8S.  *  seo.  184. 
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of  the  felony,  doth  yet  procure,  counsel,  command,  or  abet  another  to 
commit  such  felony.  ♦  *  *  To  constitute  a  man  accessory,  it  is 
necessary  that  he  should  have  been  absent  at  the  time  when  the  felony 
was  committed ;  if  he  was  either  actually  or  constructively  present,  he 
is,  as  has  been  seen,  a  principal.''  And  such  is  the  description  of 
accessories  before  the  fact  given  in  section  42.^  It  is  said  in  section 
40,  same  book,  that  *'  principals  in  the  first  degree  are  those  who  are 
the  immediate  perpetrators  of  the  act.  Principals  in  the  second  degree, 
are  those  who  did  not,  with  their  own  hands,  commit  the  act,  but  were 
present  aiding  and  abetting  it.  It  is  not  necessary,  however,  that  this 
presence  be  strict,  actual  and  immediate,  so  as  to  make  a  person  an  eye 
or  ear  witness  of  what  passes;  it  may  be  a  constructive  presence. 
Thus,  if  several  persons  set  out  in  concert,  whether  together  or  apart, 
upon  a  common  design  which  is  unlawful ;  each  taking  the  part  assigned 
to  him,  some  to  commit  the  act  and  others  to  w^tch  at  proper  distances 
to  prevent  a  surprise,  or  to  favor  the  escape  of  the  immediate  actors ; 
here,  if  the  act  be  committed,  all  are,  in  the  eye  of  the  law,  present  as 
principals;  the  immediate  perpetrators  in  the  first  degree,  and  the 
others  in  the  second. 

Wharton,  in  section  116,  says:  '^  Principals  in  the  second  degree  are 
those  who  are  present,  aiding  and  abetting  at  the  commission  of  the 
fact.  To  constitute  principals  in  the  second  degree,  there  must  be,  in 
the  first  place,  a  participation  in  the  act  committed ;  and  in  the  second 
place,  presence,  either  actual  or  constructive,  at  the  time  of  its  com- 
mission. ♦  ♦  *  It  is  not  necessary,  however,  to  prove  that  the 
party  actually  aided  in  the  commission  of  the  oifense.  If  he  watched 
for  his  companion  in  order  to  prevent  surprise,  or  remained  at  a  con- 
venient distance  in  order  to  favor  their  escape,  if  necessary,  or  was  in 
such  a  situation  as  to  be  able  readily  to  come  to  their  assistance,  the 
knowledge  of  which  was  calculated  to  give  additional  confidence  to 
his  companions,  in  contemplation  of  law,  he  was  aiding  and  abetting." 

All  the  writers  on  criminal  law  agree,  that  to  make  a  party  a  princi- 
pal, either  in  the  first  or  second  degree,  he  must  be  actually  or  con- 
structively present  at  the  commission  of  the  offense.  Constructive 
presence  is  such  as  would  enable  him  to  take  part  in  aiding  the  escape 
of  the  perpetrator,  or  giving  him  information  of  approaching  danger, 
if  necessary.  No  writer  that  we  have  seen  makes  the  acts  constituting 
the  offenses  of  accessories  before  and  after  the  fact,  though  combined 
in,  or  perpetrated  by,  the  same  person,  evidence  of  guilt  as  a  principal ; 
for  neither  the  acts  essential  to  make  an  accessory  before  the  fact  nor 
after  it,  can,  singly  or  combined,  make  the  guilty  party  a  principal  in 

1  Greenleaf  on  Byidence. 
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the  first  or  second  degree,  indeed,  being  inconsistent  with  either  or 
lK)th,  it  is  as  easy  to  make  oat  the  one  as  the  other  offense  by  such 
proof.  To  be  a  principal  in  either  degree,  there  must  be  an  actual  or 
constmctiye  presence  at  the  commission  of  the  offense.  Advising  its 
X>erpetration  makes  the  advisor  an  accessory  before  the  fact ;  receiving 
the  stolen  property,  knowing  it  to  be  stolen,  makes  the  receiver  an  ao- 
cessoiy  after  the  fact ;  but  how  can  the  advising  its  perpetration,  and 
iieceiving  the  stolen  property  by  the  same  party,  when  he  was  miles 
away  at  the  perpetration  of  the  offense,  evidence  either  his  actual  or 
<K)nstractive  presence  at  the  time  of  the  perpetration?  It  is  agreed  in 
«11  works  on  crimes,  that  the  smallest  asportation  completes  the  crime 
of  larceny ;  but,  in  the  asportation  of  this  money  from  the  dwelling  to 
the  stable,  or  from  the  latter  to  the  town  of  Cairo,  Able  was  alike 
absent,  both  actually  and  constructively..  All  the  writers  agree,  that 
by  the  common  law,  the  punishment  of  principals  in  the  first  and  second 
degree,  was  the  same,  as  well  as  accessories ;  but  there  were  still  im- 
portant reasons  why  the  party  should  be  indicted  for  the  actual  offense 
perpetrated  by  him,  to  distinguish  the  nature  and  denomination  of  the 
crime,  that  the  accused  may  know  how  to  defend  himself,  and  because, 
though  indicted  as  accessory  and  acquitted,  he  may  afterwards  be  in- 
dicted as  principal.^ 

Our  statute  so  far  from  abolishing  the  common-law  distinctions  be- 
tween these  offenses,  expressly  recognizes  it  by  providing  that  acces- 
sories before  the  fact  may  be  prosecuted  jointly  with  the  principal,  or 
severally,  and  convicted,  though  the  principal  has  not  been  tried,  and 
are  liable  to  the  same  punishment  as  the  principal,  thus  keeping  up  the 
common-law  distinction  between  the  principals  and  accessories.  How- 
ever ample  the  evidence  may  be,  and  however  certain  the  guUt  of  the 
accused  as  an  accessory  before  and  after  the  fact,  the  evidence  in  this 
case  does  not  show  him  guilty  as  a  principal  in  either  the  first  or 
second  degree. 

It  was  said  by  a  distinguished  English  writer  that  it  was  the  boast  of 
eveiy  Englishman  that  he  could  only  be  convicted  and  punished  accord- 
ing to  the  constitution  and  laws  of  his  country.  Such  should  be 
the  confident  assertion  of  eveiy  American ;  but  whether  all  can  do  so  in 
all  States  or  not,  it  has  been,  ai\d  should  continue  to  be,  the  boast  of 
every  Kentnckian  within  the  domains  of  his  own  State.  It  is  far  better 
that  even  the  felon  should  escape  than  that  the  liberty  of  a  citizen 
should  be  taken  by  other  than  strictly  legal  proceedings;  but  why 
should  a  felonious  accessory,  before  or  after  the  fact,  escape?  Are  not 
the  laws  as  simple,  certain,  and  the  punishment  as  sure,  for  them  as  of 

iiBlk.iO 
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principals?  It  only  requires  that  accessories  should  be  indicted  and 
tried,  and  panished  as  such.  Wharton,  in  section  114,  says:  '^One 
indicted  as  principal  can  not  be  convicted  on  proof  showing  him  to  be 
an  accessory  before  the  fact ;  "  and  we  add,  nor  by  proof  that  he  after- 
wards received  the  stolen  goods ;  for  whether  accessory  before  or  after 
the  fact,  or  both  combined,  he  is  not  a  principaL 

On  the  return  of  the  cause,  however,  the  court  should  proceed  to  try 
the  accused,  on  proper  indictment,  as  an  accessory,  or  remand  him  to 
the  proper  county  for  such  proceedings. 

Wherefore  the  judgment  is  reversed,  with  directions  to  set  aside  the 
verdict  and  judgment,  and  for  further  proceedings  consistent  with  thia 
opinion. 

Judge  EoBERTSON,  does  not  concur,  believing  that  the  accused  is  a 
principal,  because  the  boy  acted  as  his  hand ;  and  that  the  money, 
whilst  in  the  boy's  possession,  was  still  legally  in  the  owner's  possession ; 
and  that  the  indictment  was  sufficient  notice  of  the  offense,  of  which 
the  accused  was  guilty,  and  will  bar  any  further  indictment,  even  as  an 
accessory. 


PRINCIPAL  NOT  PRESENT  —  NOT  LIABLE  FOR  GUILTY  AGENT. 

WixsoN  V.  People. 

[6  Park.  C.  C.  120.] 
In  the  Supreme  Court  of  New  York,  February  Term,  1860. 

1.  Where  a  Felony  is  Ckmiinltted  by  an  innocent  agent  tlie  principal  being  absent^ 
the  latter  is  guilty;  but  if  the  person  employed  is  guilty,  the  employer  ia  not  guilty  as  a 
principal  but  only  as  an  accessory. 

S.  Ia.  and  K.  went  ttom.  W.'s  house  to  a  store  several  miles  away,  broke  in  and  stole 
goods  which  they  brought  to  W.*8  house,  he  helping  them  to  secrete  them.  The  judge 
instructed  the  Jury  that  L.,  M.  and  W.  might  all  be  convicted  of  larceny.  JJsM,  error  as 
to  W.,  who  was  at  most  only  guilty  as  an  accessory  or  as  a  receiver  of  stolen  goods. 

• 

Ebrob  to  the  Court  of  Sessions  of  Steaben  County.  Wixson,  Lock- 
wood  and  Lee  were  jointly  indicted  for  burglary  and  larceny.  .  Wixson 
was  convicted  of  larceny  and  appealed* 

D.  Rumsey,  for  plaintiff  in  error. 

C.  t7.  McDoweUf  District  Attorney,  for  the  People. 

Enox,  J. 

(After  passing  on  other  questions. ) 

The  indictment  contains  three  counts,  one  for  burglary,  one  for 
larceny,  and  one  for  receiving  stolen  goods,  knowii^  them  to  be  stolen. 
The  defendant  was  convicted  of  petit  larceny,  as  appears  by  the  bill  of 
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exceptions,  and  sentenced  to  the  State  prison  for  five  years.  This 
jadgment — five  years  in  the  State  prison  for  petit  larceny,  "which  is 
punishable  only  by  fine,  or  imprisonment  in  the  county  jail,  or  both  — 
is  manifestly  improper.  As  a  matter  of  fact,  this  could  hardly  have 
happened,  and  it  is  said  by  the  district  attorney  that  the  conviction 
was  for  grand  larceny,  and  that,  by  mistake,  the  derk  entered  in  the 
minutes  a  conviction  for  petit  larceny. 

If  the  conviction  was  really  for  petit  larceny,  the  judgment  must  of 
course  be  reversed,  for  the  reason  suggested ;  and  if  for  grand  larceny, 
the  judgment  must  be  set  aside  for  another  reason,  to  wit :  an  error  in 
the  charge,  to  which  I  now  call  attention. 

It  seems,  by  the  testimony  of  Lockwood,  upon  which,  mainly,  the 
oonviction  of  Wizson  was  had,  that  he  and  Lee,  at  the  instigation 
of  Wixson,  conmdtted  the  burglary  and  larceny  charged  in  the  first 
count  of  the  indictment ;  and  that  the  property  thus  stolen  was  taken 
to  the  house  of  Wixson,  and  there  concealed,  with  his  assistance  and 
advice.  It  does  not  appear  that  Wixson  was  present  when  the  burglary, 
etc.,  were  committed,  nor  was  he  so  near  that  it  could  be  said  that  he 
was  constructively  present.  Indeed,  the  evidence  is  to  the  effect  that 
Wixson,  although  he  instigated  the  burglary,  etc.,  and  knew  when  it 
was  to  be  committed,  was  himself,  at  the  time  at  home  and  abed.  And 
yet  he  was  convicted  of  larceny ;  and  the  jury  were  right  in  so  doing, 
under  the  charge  of  the  court,  which  was :  '*  That  although  Wixson  had 
no  part  in  breaking  the  store  and  taking  the  goods,  yet  if  he  knew  it 
was  to  be  done  by  Lockwood  and  Lee,  or  either  of  them,  and  the  goods 
were  immediately  taken  to  his  house,  and  he  aided  in  furnishing  a  box 
to  secrete  the  goods,  and  directing  where  they  were  to  be  placed  to 
avoid  discovery,  and  prevent  the  owner  from  finding  them,  so  as  to 
convert  them  to  his  own  use,  then  he  was  guilty  of  larceny." 

This  charge  was  clearly  erroneous.  Under  it,  Wixson  might  have  been 
convicted,  though  he  had  been  a  thousand  miles  from  the  place  where 
the  felony  was  committed. 

That  a  felony  may  be  committed  through  the  instrumentality  of  others, 
tiiougb  the  principal  be  not  present,  is  well  settled,  upon  the  principle, 
^^  qui  fddt  per  alium^  facet  per  sCj**  which  is  as  applicable  to  criminal 
as  civil  cases.  But  this  is  where  the  ^^  other ''  or  agent  is  an  innocent 
party.  Where  the  person  employed  is  guilty,  he  is  the  principal,  and 
his  employer  but  an  accessoiy.^  I  speak  of  crimes  which  are  felonies. 
In  misdemeanors  there  are  no  accessories,  but  all  the  guilty  actors, 
whether  present  or  absent,  are  principals.' 

1  People  V.  Adams,  SBenio,  806;  1  Robs.  *  i  Denio,  UO. 

on  Cr.  27. 
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It  is  not  required  that  a  party  should  be  proved  to  have  been  actually 
personally  present  at  the  comHiission  of  a  felony,  to  warrant  his  con- 
viction as  a  principal.  It  is  enough  that  he  be  constructively  present. 
By  this  is  meant,  that  be  must  be  of  the  party,  and  do  some  act  in  ex- 
ecution of  the  common  design,  or  be  near  enough  to  the  scene  of  oper- 
ations, to  assist  in  carrying  it  out,  or  to  aid  those  who  are  immediately 
engaged  in  it  to  escape,  should  necessity  require. 

As  before  observed,  the  Jury,  under  the  charge  given,  were  warranted 
in  convicting  Wizson  as  principal,  though  they  had^lieved,  upon  the 
evidence,  that  he  was  neither  actually  nor  constructively  present,  but 
miles  away  from  the  place  where  the  burglary  and  larceny  were  com- 
mitted. 

Why  the  Jury  convicted  Wixson  and  acquitted  Lee,  who  was  tried 
with  him,  I  can  not  understand. 

The  testimony  against  him  was^certainly  as  strong  as  against  Wixson. 

The  fact  that  he  had  previously  borne  a  good  character  did  not  as 
against  the  positive  testimony  of  Lockwood  as  to  his  complicity  in  the 
burglary  and  larceny,  tend  to  show  that  he  was  innocent.  If  Lock- 
wood  was  to  be  believed,  there  could  be  no  doubt  of  Lee's  guilt,  and  bis 
previous  good  character  would  then  avaQ  him  nothing.  If  the  jury  put 
80  little  reliance  on  Lockwood's  testimony,  that  proof  of  Lee's  previous 
good  character  induced  them  to  reject  it  wholly  as  to  Lee,  how  could 
they  convict  Wixson  on  the  same  testimony? 

In  my  opinion,  upon  the  evidence,  Wixson  could  have  been  convicted 
only  as  an  accessory  to  the  felony,  or  as  a  receiver  of  stolen  goods. 

For  the  error  committed  in  the  charge  to  the  jury,  the  conviction  and 
judgment  must  be  reversed. 


PRINCIPAL  AND  AGENT— RESPONSIBILITY  OF    ONE    FOB   ACTS  OF 

OTHERS  WITH  HIM. 

People  v.  Knapp. 

[26  Mich.  112.] 

In  the  Supreme  Court  of  Michigan^  1872. 

1.  Whttre  parties  Combine  to  Commit  an  oif  ense  and  a  homicide  1b  oommltted  by  a 
'part  of  them  in  an  attempt  to  escape,  one  who  did  not  consent,  and  was  not  privy  in 

fact  to  the  homicide,  can  not  be  held  responsible  by  reason  of  the  original  oomblnatton. 

2.  There  oaa  be  no  Beaponsibility  against  one  who  is  not  himself  engaged  in  the  act 
of  his  associates,  unless  it  is  within  the  scope  of  the  combination,  to  which  he  was  a 
party  and  thus  authorized  as  his  Joint  act 
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Erbob  to  Livingston  Circuit. 

Dwight  May,  Attomej-Greneral,  for  the  People. 

0.  Ha/wkins,  for  the  respondent. 

Campbell,  J.  Enapp  was  tried  separately  on  an  information  charg- 
ing him  and  others  with  the  murder  of  Cloetha  Perkins,  and  was  con- 
victed of  manslaughter.  The  death  of  the  deceased  was  caused  by  a 
broken  leg,  the  result  of  accident,  or  else  of  her  being  thrown  or  pushed 
from  a  window  by  some  one  or  more  persons.  The  verdict  of  the  jury 
can  only  rest  upon  the  finding  that  she  was  thrown  or  in  some  way 
ejected  from  the  window,  and  that  defendant  was  responsible.  But  as 
there  was  np  testimony  which  would  justify  the  conclusion  that  the 
defendant  himself  did  this  act,  he  must  have  been  convicted  on  the 
ground  that  he  was  responsible  for  the  conduct  of  those  who  did.  And 
the  principal  questions  in  the  cause  bear  upon  this  theory  as  allowed  to 
go  to  the  juiy. 

The  evidence  for  the  prosecution  tended  to  show  that  the  deceased 
was,  before  the  accident,  in  the  upper  story  of  a  building  belonging  to 
defendant  and  used  as  a  paint  shop,  in  Howell,  in  company  with  him 
and  several  other  young  men  and  that  they  had  sexual  intercourse 
with  her ;  and  this  was  claimed  by  the  prosecution  to  have  been  forcible 
and  against  her  will,  and  that  she  had  been  forcibly  taken  there  for 
ttiat  purpose,  and  that  the  whole  transaction  was  essentially  one  com- 
bined grievance.  On  the  part  of  the  defence  it  was  dahned  that  her 
death  was  not  the  result  of  any  common  purpose  or  offense,  and  was 
either  accidental  or  caused  by  some  act  in  which  Enapp  had  no  part 

The  verdict  of  the  jury  amounts  in  law  to  an  acquittal  of  any  more 
serious  charge  than  manslaughter,  and,  therefore,  is  a  denial  of  the 
charge  that  her  death  was  the  result  of  any  other  felony.  This  disposes 
of  some  otherwise  serious  questions  and  reduces  the  number  of  excep- 
tions which  would  have  required  attention  had  there  been  a  verdict  of 
murder. 

A  plea  in  abatement  was  interposed  in  the  second  count  of  the  infor- 
mation— which  differs  from  the  rest  only  in  charging  the  homicide  to 
have  been  done  in  connection  with  rape  — which  if  found  at  all  would 
have  been  murder.  The  ground  of  the  plea  was  that  there  had  been  no 
examination  on  that  charge.  The  court  overruled  this  plea.  But  as 
the  jury  did  not  find  Enapp  guilty  of  this  offense  nor  of  any  act  not 
charged  in  the  other  counts,  to  wMch  no  objection  was  interposed,  the 
ruling  became  inunaterial  and  need  not  be  discussed. 

The  defendant  having  been  convicted  of  an  offense,  which  under  the 
verdict,  could  only  be  attributed  to  his  complicity  with  others  who  act- 
ually did  the  act  which  led  to  the  death  of  Miss  Perkins,  it  becomes 
necessary  to  consider  on  what  basis  any  such  verdict  rests,  in  order  to 
determine  the  exact  legal  position  of  the  case. 
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The  conviction  of  manslaaghter  could  only  have  been  under  certain 
I)ortion8  of  the  charge,  permitting  the  jury  to  find  it  in  case  the  injury 
was  caused  in  an  attempt  of  the  various  persons  assembled  in  the  paint 
shop  to  avoid  an  arrest.  The  language  of  the  court,  repeated  nearly  in 
the  same  terms  twice,  was  as  follows :  ^^  In  this  case,  if  the  jury  should 
be  satisfied  (beyond  the  doubt  that  I  have  spoken  of)  that  these  defend- 
ants combined  for  the  purpose  of  inducing  this  girl  to  go  to  that  shop 
for  the  purpose  of  prostitution,  and  that  they  did  induce  her  to  go,  and 
while  at  the  shop  all  had  connection  with  her,  and,  in  order  to  avoid 
arrest  or  exposure,  threw  her  put  of  the  window,  without  the  intention 
of  killing  her,  but  by  it  she  received  injuries  which  caused  her  death,  it 
would  be  manslaughter,  because  they  were  engaged  in  an  act  against 
public  morals,  and  unlawful/'  And  the  court  refused  to  charge  that, 
if  the  act  was  done  under  these  circumstances  without  the  concurrence 
of  Enapp,  he  should  not  be  convicted.  Also  refused  to  charge,  that 
if  the  parties  attempted  to  escape,  and  one  of  them,  without  the  knowl- 
edge or  consent  of  the  others,  helped  or  threw  the  deceased  out  of  the 
window,  then  none  but  those  actually  engaged  in  the  act  are  liable  for 
the  consequences. 

The  effect  of  thede  rulings  was  practically  to  hold  that  parties  who  have 
combined  in  a  wrong  purpose  must  be  presumed,  not  only  to  combine  in 
some  way  in  escaping  arrest,  but  also  to  be  so  far  bound  to  each  other 
as  to  be  responsible  severally  for  every  act  done  by  any  of  them  during 
the  escape. 

It  is  impossible  to  maintain  such  a  doctrine.  It  is  undoubtedly  pos- 
sible for  parties  to  combine  in  order  to  make  an  escape  effectual,  but 
no  such  agreement  can  lawfully  be  inferred  from  a  combination  to  do 
the  original  wrong.  There  can  be  no  criminal  responsibility  for  any- 
thing not  fairly  within  the  common  enterprise,  and  which  might  be  'ex- 
pected to  happen  if  occasion  should  arise  for  any  one  to  do  it.  In 
other  words,  the  principle  is  quite  analogous  to  that  of  agency,  where 
the  liability  is  measured  by  the  express  or  implied  authority.  And  the 
authorities  are  quite  clear,  and  reasonable,  which  deny  any  liability  for 
acts  done  in  escaping,  which  were  not  within  any  joint  purpose  or  com- 
bination.^ 

This  ruling  must  have  been  of  controlling  weight  with  the  jury. 
There  is  evidence  tending  to  show  that  some  persons  other  than  Enapp 
pushed  or  threw  the  deceased  out  of  the  window ;  but,  if  the  testimony 
is  all  before  us,  it  has  very  little,  if  any,  bearing  upon  Enapp's  com- 
plicity in  the  act  which  caused  her  death.  He  jumped  out  first,  accord- 
ing to  the  clear  current  of  evidence,  and  it  is  not  easy  to  discover  in  the 

1  Bex  V,  OoUiion,  4  0.  ft  P.  66B;  Beg.  v.  HoweU,  9  0.  A  P.  487;  Bex  v.  White,  B.  ft  B.  90; 
IBlAh.  Or.  L.  eece.  61»-64d  (5th  ed.). 
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record  proof  of  his  part  in  any  conspiracy  or  agreement,  in  pursuance 
or  execution  of  which  it  can  be  inferred  she  was  put  out  of  the  window. 

The  introduction  of  the  occurrences  of  the  evening,  being  continuous, 
was  proper  to  explain  the  entire  transaction,  and  there  was  no  error  in 
receiving  the  testimony.  It  was  also  proper  to  allow  evidence  as  to  the 
circumstances  under  which  the  dying  declarations  were  taken,  in  ad- 
dition to  the  document  itself.  Such  testimony  is  proper  to  show  whether 
it  was  really  taken  when  the  declarant  was  under  the  conviction  of  ap- 
proaching and  inevitable  death,  as  evidence  of  this  should  usually  be 
given  in  advance  of  proof  of  the  declarations  themselves.^  The  sub- 
stance of  the  declarations  is  relevant  to  the  charges  in  the  information. 
It  was  held  in  Hurd  v.  PeopU^^  in  accordance  with  well  settied  rules  of 
evidence,  that  the  narrative  may  properly  include  the  entire  circum- 
stances attending  the  fatal  occurrence.  The  declarations  are  proper  as 
to  the  same  facts  which  she  could  testify  to.^  Their  value  depends  on 
their  intrinsic  probability,  and  the  candor  and  truthfulness  of  the  per- 
son making  them,  as  well  as  upon  the  fullness  and  fairness  with  which 
they  are  taken  and  reported.  .Where  they  are  taken  under  suspicious 
circumstances,  or  drawn  out  by  doubtful  means,  they  are  not  excluded, 
but  go  to  the  jury  for  what  they  are  worth.  The  whole  admission  is 
from  necessity,  — the  witness  having  passed  away  —  and  the  objections 
are^  therefore,  confined  to  the  weight  and  value  of  the  declarations.^ 

As  defendant  had  been  acquitted  of  murder,  and  can  no  longer  be 
subject  to  trial  on  that  charge,  it  is  now  more  important  for  him  than 
for  the  prosecution  to  determine  upon  the  admission  of  these  declara- 
tions, which  are  somewhat  favorable  to  him  on  the  only  point  now  left 
open.  It  was  held  in  ^cat/e's  Cc»6,^  that  the  prisoner  had  the  same 
right  with  the  People  to  show  them.  The  rule  would  be  very  unjust 
without  this  application. 

We  have  been  in  doubt  whether,  upon  the  evidence,  there  was  any- 
thing to  go  to  the  jury  upon  the  issue  of  manslaughter,  but  the  matter 
is  not  so  clearly  presented  as  toauthorize  us  to  give  any  further  direc 
tions  than  that  the  verdict  be  set  aside,  and  a  new  trial  awarded.  It  is 
proper  to  call  attention  to  the  fact  that  a  writ  of  error  is  not  needed 
where  there  has  been  no  judgment.  The  case  should  come  up  on  the 
exceptions. 

The  other  justices  concurred. 

1  S«6  Qaeen  v.  Jenkins,  L.  B.  I  0.  0. 187.  *  Bex  v.  Fagent,  7  O.  A  P.  888;  Bex  v.  Hay- 

1  S5  Ifich.  405.  ward»  6  O.  ft  F.  157;  Bex  v.  Beason,  1  Str.600; 

*  Bex  V.  SeUers,  Oarr.  Snp.  238;  Bosooe's  Woodcock's  Oase  2  Leacb,  668.  See*  also» 
Or.  St.  28.  notes  to  2  Lead.  Or.  Gas.  286,  s<  m^. 

•1  BLAB.  651. 
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AGENT  EMPLOYED  TO  COMMIT  CRIME  —  RESPONSIBILITY  OF  EM- 
PLOYER FOR  DIFFERENT  OR  ADDITIONAL  CRIME  THAN  THAT 
COMMANDED. 

Watts  v.  State. 

[5  W.  Va.  6S2.] 
In  the  Court  of  Appeals  of  West  Virginia^  July  Term^  1872. 

1.  If  an  Affent  Bmployed  to  Oomioit  a  Orlxaa,  totally  departs  from  his  instmctions,. 
and  commits  a  different  or  additional  offense,  the  employer  is  not  criminally  responsible 
for  it. 

S.  paae  in  Jndgment.  —  W.  was  indicted  for  procnring  two  negroes  to  assanlt,  stab,  and 
wound  with  intent  to  maim  one  6.,  with  whom  W.  had  had  a  previous  difficulty.  & 
boarded  at  the  time  in  the  family  of  one  F.  Heldf  that  evidence,  that  while  the  negroes 
were  engaged  in  the  attack  on  S.  in  P.'s  house  they  had  committed  a  rape  on  Mrs.  P. 
was  Inadmissible. 

Indictment  found  October  term,  1871,  in  the  Circuit  Court  of  Mon- 
roe County.  Trial  and  verdict  against  the  defendant  March  term^ 
1872.    The  following  were  certified  as  the  facts  proved  on  the  trial:  — 

It  was  proved  that  about  nine  o'clock  on  the  night  of  the  19th  day  of 
September,  1871,  Mr.  G.  V.  Perry,  who  resides  in  the  county  of  Mon- 
roe, was  aroused  by  calls  of  some  one  at  his  yard  gate,  who  called  for 
J.  W.  Saunders.  Mr.  Perry  told  them  to  go  away,  which  they  did,  and 
he  heard  some  one  at  that  time  calling,  ''Come  away  from  there  boys." 
In  about  three-quarters  of  an  hour,  they  returned  and  broke  open  his 
house  and  entered  into  it,  and  that  J.  W.  Saunders  resided  with  him. 
Perry.  Saunders  was  in  the  house  at  the  time  they  entered  the  house ; 
be,  Saunders,  when  the  men  entered  the  house,  was  in  his  room  up- 
stairs, where  they  immediately  went,  and  following  Perry  and  his  fam* 
ily  who  retreated  to  Saunder's  room,  Saunders  slipped  out  and  escaped. 
It  was  dark  in  the  house  when  they  entered.  Mr.  Perry  made  his  wife 
and  daughter  go  upstairs  to  the  second  floor,  while  he,  Perry,  tried  to 
keep  them  back,  but  they  rushed  up  the  stairs  to  the  room  that  Saun- 
ders usually  occupied,  and  to  which  Mrs.  Perry  and  her  daughter  had 
retreated.  Perry  retreated  up  the  stairs  before  the  men ;  Perry  did  not 
know  whether  or  not  the  men  knew  that  was  Saunder's  room.  It  was 
proved  that  they  were  armed  with  clubs,  and  when  they  reached  that 
room  one  of  the  men  knocked  Perry  down,  and  the  other  ravished  his 
wife.  It  was  proved  that  the  house  of  Mr.  Perry,  where  this  was  done, 
is  in  Monroe  County ;  that  John  Lee  Randolph  and  Price  were  the  men 
who  broke  and  entered  the  said  house,  and  that  John  Lee  Randolph  and 
Price  Pleasants  are  negroes ;  that  they  lived  within  one-half  mile  of 
the  house  of  the  defendant,  and  within  one  mile  of  the  house  of  Mr. 
Perry.    It  was  proved  that  about  dusk  of  the  same  evening  Saun- 
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ders  and  the  prisoner  bad  a  difficulty,  in  which  Watts  had  attempted  to 
Btab  Saunders,  and  that  about  half-past  eight  o'clock  that  night  Tommy 
Watts,  a  son  of  the  defendant,  and  a  man  by  the  name  of  Eeadle, 
were  seen  to  pass  from  the  direction  of  Watts'  store  to  the  residence  of 
John  Lee  Randolph  and  Price  Pleasants,  and  in  a  few  minutes  passed 
back  towards  the  same  store  with  Bandolph  and  Pleasants ;  that  a  wit- 
ness tried  to  persuade  them  not  to  go  to  the  defendant's  store,  but  with- 
out effect.  It  was  proved  that  about  half-past  eight  o'clock  that  night, 
and  before  the  house  was  broken  open,  the  defendant  said  he  would  be 
reyenged  on  Saunders  before  morning ;  that  upon  the  examination  of 
the  defendant  before  the  justice,  the  defendant  stated  that  he  had  prom- 
ised to  give  the  men,  John  Lee  Bandolph  and  Price  Pleasants,  two  dol- 
lars and  a  half  to  go  and  whip  Saunders.  Three  or  four  witnesses 
stated  also  that  he  bad  also  stated  that  he  had  given  them  liquor ;  one 
stated  that  he  did  not  hear  him  say  anything  about  liquor,  and  if  he  had 
said  anything  about  liquor  he  would  have  beard  it,  but  heard  him  say 
that  he  had  promised  them  money.  It  was  prdved  by  John  Lee  Ban- 
dolph that  a  man  by  the  name  of  Anderson  had  given  him  about  three 
quarts  of  liquor ;  Watts  was  present  .when  the  liquor  was  given,  and  that 
he  said  he  could  not  go  to  Perry's  house,  for  they  were  a  nice  family; 
the  prisoner  said,  '^  Oh,  no,  don't  go  there ;  they  are  a  nice  family  and 
must  not  be  disturbed ;  "  when  Watts  told  them  he  would  give  them 
$2.50  to  whip  Saunders,  Saunders  was  in  sight  in  the  wagon.  It  was 
proved  by  Mrs.  Perry  that  after  Bandolph  and  Pleasants  entered  her 
husband's  house  on  the  night  aforesaid,  that  one  of  them  violated  her 
person  by  penetrating  her  person  with  his  person.  Price  Pleasants,  a 
witness,  said  Watts  told  him  he  would  give  $2  to  go  and  whip  Saunders. 

The  opinion  of  Judge  Moobe  contains  a  statement  of  the  points  made 
in  the  bills  of  exception. 

The  defendant  brought  the  case  here  for  review. 

F.  Hereford  and  C,  Boggess^  for  plaintiff  in  error. 

The  Attorney-General  for  the  State. 

Mooue,  J.  This  case  before  us  on  a  writ  of  error  to  the  judgment  of 
the  Circuit  Court  of  Monroe  County,  on  a  verdict  convicting  the  de- 
fendant, whereby  he  was  sentenced  to  imprisonment  in  the  penitentiary 
for  the  term  of  two  years. 

The  indictment  consisted  of  two  clauses.  The  first  charged  that 
John  Lee  Bandolph  and  Price  Pleasants,  on  the  19th  day  of  September, 
1871 ,  about  the  hour  of  ten  o'clock  in  the  night  of  that  day,  feloniously 
and  burglariously  did  break  and  enter  into  the  dwelling  house  of  G.  D. 
Perry  situated  in  the  said  county,  with  intent  to  make  an  assault  upon 
J.  W.  Saunders,  then  and  there  living,  and  him  the  said  J.  W.  Saun- 
ders, to  then  and  there  maliciously  shoot,  stab,  cut  and  wound,  with 
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intent  to  maim,  disfigure,   disable    and  kill  him,   the    said   J.    W. 
Saunders." 

The  second  clause  charged  that  Lewis  F.  Watts,  of  the  said  county, 
before  the  said  felony  and  burglary  was  committed  in  form  aforesaid, 
to  wit:  on  the  19th  day  of  September,  in  the  year  aforesaid,  did  in  the 
county  aforesaid,  did  feloniously  counsel,  procure,  aid  and  abet  the  said 
John  Lee  Randolph  and  Price  Pleasants,  to  do  and  commit  said  felony 
and  burglary  in  manner  and  form  aforesaid,  against  the  peace,  etc. 

The  defendant  upon  the  trial  of  the  cause  took  five  bills  of  exceptions 
to  the  rulings  of  the  court,  which  make  apparent  the  errors  complained 
of,  as  specially  designated  by  the  learned  counsel  in  his  brief  of  assign- 
ment of  error. 

The  rule  governing  the  production  of  evidence  is  well  settled,  ''  that 
the  evidence  offered  must  correspond  with  the  material  and  necessary 
allegations,  and  be  confined  to  the  point  in  issue."  It  is  stated  by  Mr. 
Greenleaf :  ^  ^^It  is  not  necessary,  however,  that  the  evidence  should 
bear  directly  upon  the  issue.  It  is  admissible,  if  it  tends  to  prove  the 
issue,  or  constitute  a  link  in  the  Qlaim  of  proof ;  although,  alone,  it 
might  not  justify  a  verdict  in  accordance  with  it.  Nor  is  it  necessary 
that  its  relevancy  should  appear  at  the  time  when  it  is  offered ;  it  being 
the  usual  course  to  receive  at  any  proper  and  convenient  stage  of  the 
trial,  in  the  discretion  of  the  judge,  any  evidence  which  the  counsel 
shows  will  be  rendered  material  by  other  evidence,  which  he  under- 
takes to  produce.  If  it  is  not  subsequently  connected  with  the  issue,  it  is 
to  be  laid  out  of  the  case."  And  in  section  52,  he  adds:  ^'  This  rule 
excludes  all  evidence  of  collateral  facts,  or  those  which  are  incapable  of 
affording  any  reasonable  presumption  or  inference,  as  to  the  principal 
fact  or  matter  in  dispute ;  and  the  reason  is,  that  such  evidence  tends 
to  draw  away  the  minds  of  the  jurors  from  the  point  in  issue,  and  to 
excite  prejudice  and  mislead  them ;  and,  moreover,  the  adverse  party 
having  had  no  notice  of  such  a  course  of  evidence  is  not  prepared  to 
rebut  it."  These  principles  are  maintained  by  other  standard  text- 
writers  and  seem  to  be  sustained  by  undoubted  authority  as  the  rule 
governing  the  production  of  evidence,  which  is  in  keeping  with  the  spirit 
of  the  Federal  and  State  constitutions. 

The  constitution  of  this  State  declares,  that  '*  the  accused  shall  be 
Informed  of  the  character  and  cause  of  the  accusation."  ^ 

The  Federal  constitution  declares  he  '*  shall  be  informed  of  the  nature 
and  cause  of  the  accusation."  ^  In  this  case  the  indictnient  found 
against  the  prisoner,  informed  him  that  he  was  charged  as  accessory 
before  the  fact,  in  this,  that  he  did  feloniously  counsel,  procure,  aid 

1  QreenL  Bv.  951a.  >  Art.  11.,  sec  8.  *  U.  S.  Con.,  Art.  VI. 
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and  abet  John  Lee  Randolph  and  Price  Pleasants ;  feloniously  and  burg- 
larionsly  to  break  and  enter  the  dwelling-house  of  G.  D.  Perry,  with 
intent  to  make  an  assault  upon  one  J.  W.  Saunders,  to  then  and  there 
shoot,  stab,  cut  and  wound  the  said  Saunders  with  intent  to  maim,  dis- 
figure, disable  and  kill  said  Saunders. 

This  was  the  accusation  against  hitn,  and  for  no  other  offense  could 
he  be  tried  on  this  indictment,  and  nothing  should  have  been  given  in 
evidence  which  did  not  directly  tend  to  the  proof  or  disproof  of  the 
matter  in  issue.^  In  the  section  just  noted,  Mr.  Wharton,  citing  author- 
ity, states  that,  '^  Evidence  of  a  distinct,  substantive  offense,  can  not 
be  admitted  in  support  of  another  offense.'*  ^^Soif  the  accessory 
order  or  advise  one  crime  and  the  principal  intentionally  commit  an- 
other ;  as,  for  instance,  to  bum  a  house,  and  instead  of  that  commits  a 
larceny ;  or  to  commit  a  crime  against  A.,  and  instead  of  so  doing,  he 
commits  the  same  crime  against  B.,  the  accessory  will  not  be  responsi- 
ble." «    • 

^'  If  the  crime  by  the  principal  felon  was  committed  under  the  in- 
fluence of  the  flagitious  advice  of  the  other  party,  and  the  event,  though 
possibly  falling  out  beyond  the  original  intention  of  the  latter,  was,  never- 
theless, in  the  ordinary  course  of  things  a  probable  consequence  of  that 
felony,  he  is  guilty  of  being  accessory  to  the  crime  actually  committed. 
fiut  if  the  principal,  following  the  suggestions  of  his  own  heart,  will- 
fully and  knowingly  committed  a  felony  of  another  kind,  on  a  different 
subject,  he  alone  is  guily."  ^  And  if  the  principal  totally  and  substan- 
tially departs  from  his  instructions,  as  if,  being  solicited  to  bum  a  bam, 
he  moreover  commits  a  robbery  while  so  doing,  he  stands  single  in  the 
latter  crime,  and  the  other  is  not  held  responsible  for  it  as  accessory.^ 

Has  the  trial  of  this  cause  been  govemed  by  these  principles  ?  I  think 
not.  It  was  certainly  improper  to  admit  the  testimony  of  Perry  and 
wife  as  to  the  rape,  because  that  was  a  distinct  substantive  offense 
from  that  charged  in  the  indictment ;  ^  and  had  no  connection  whatever 
with  the  felony  charged,  because  it  was  a  total  and  substantial  depart- 
ure from  that  instructed,^  and  the  defendant  could  not  be  held  responsi- 
ble as  accessory  thereto.''  The  admitting  of  such  testimony  being 
evidence  of  a  crime  ever  shocking  to  civilized  society,  was  well  calcu- 
lated **  to  draw  away  the  minds  of  the  jurors  from  the  points  in  issue, 
and  to  excite  prejudice  and  mislead  them,"  and  thus  prevent  a  fair, 
impartial  verdict.  The  exceptions  taken  in  admission  of  that  evidence, 
should  thereupon  have  been  sustained,  and  it  was  error  in  overruling 
tiiem. 


1 1  Wbart.  Grim.  L..  sec  647 
t  Id..  MO.  134. 
*  8  QreenL  Bv.»  sec.  60. 
4  8  QreenL  Bt.»  mo.  44. 
1  DSFBHCXS. 
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As  to  the  fourth  exception,  I  do  not  discover  error.  The  State  asked 
thewitnessy  ''What  occurred  that  evening  about  dark,  between  J.  W. 
Saunders  and  Lewis  F.  Watts?  '*  The  witness  testified,  ''  that  on  the 
evening  the  offense  charged  in  the  indictment  was  committed,  about 
dark,  he  was  passing  the  store  of  Mr.  Watts,  in  a  wagon,  about  one 
mile  from  his  (witness')  house ;  that  J.  W.  Saunders  was  in  the  wagon 
with  him ;  that  Watts  and  Saunders  got  into  an  altercation,  that  Watts 
struck  at  Saunders  with  a  knife,  and  Saunders  jumped  out  of  the 
wagon,  and  threw  a  stone  at  Watts."  It  seems  to  me  that  the  evidence 
was  properly  admissible  to  show  the  nature  of  a  motive  likely  to 
instigate  the  defendant  to  the  commission  of  the  offense  in  question.^ 
And  therefore  the  court  did  not  err  in  the  ruling  made  known  by  the 
fourth  bill  of  exceptions. 

The  evidence  was  plainly  insufficient  to  warrant  the  verdict. 

The  Judgment  should  be  reversed,  verdict  set  aside,  and  case 

manded  for  a  new  trial. 

The  other  judges  concurred. 

Judgment  reversed. 


PRINCIPAL  AND  AGENT— PALSB  PRETENSES  —  LETTER  WRITTEN  BT 

SOLICITOR  MAKING  CLAIM  FOR  GOODS. 

R.   V.  DoWNER. 

[14  Cox,  486.] 

In  tJie  English  Court  for  Crown  Cases  Reserved^  1880. 

Solioitor  and  Client  —  Oriminal  UabUlty  of  XAtt«r.— A  woman  was  Indicted  for  en- 
deaToriDff  to  obtain  money  by  falAO  pretenses  from  a  railway  company,  e.  ^.,  by  making 
a  claim  for  goods  wblch  sbe  falsely  alleged  had  been  lost  by  a  railway  company.  The 
charge  was  supported  by  a  letter  making  the  claim  written  by  her  solicitor  which  it  ap- 
peared was  written  '*  in  consequence  of  "  an  interview  with  her,  but  it  was  not  shown 
that  it  was  written  by  her  instructions.  Heid,  that  she  was  not  responsible  for  the  Mt 
of  the  solioitor  and  conld  not  be  conTicted. 

Case  reserved  by  the  chairman  of  the  Second  Court  at  the  Hamp-^ 
shire  Quarter  Sessions. 

The  prisoner  was  tried  before  me  upon  an  indictment  for  false  pre- 
tenses containing  two  counts. 

First  count  charged  her  with  endeavoring  to  obtain  by  false  pretenses 
(which  were  duly  set  out)  from  Herbert  Simmons,  the  manager  of  the 
Newport  and  Cowes  Railway  Company,  the  sum  of  £19, 14s.  9d. 

1 1  Whart.  Grim.  L.,  sec  68S. 
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Second  count  charged  the  endeayor  to  be  to  obtain  certain  goods 
from  the  same  person. 

The  facts  proved  "were  as  follows :  — 

The  prisoner  was  a  trayeler  by  a  train  on  the  railway,  on  the  7th  day 
of  May,  in  company  with  another  person.  She  had  with  her  a  parcel 
wrapped  up  in  paper.  Both  got  out  at  one  of  the  stations,  and  in  the 
presence  and  hearing  of  the  prisoner,  the  other  person  (who  was  called 
as  a  witness)  gave  the  parcel  to  the  engine  driyer  with  directions  to 
leave  it  at  the  railway  refreshment  room,  and  the  parcel  was  so  left  in 
charge  of  a  waitress  there,  and  was  seen  there  by  the  person  mentioned 
on  the  next  day  (8th  May). 

On  the  10th  day  of  May,  the  prisoner  called  at  the  office  of  the  railway 
station  and  inquired  of  the  clerk  if  a  parcel  had  arrived  for  her,  describ- 
ing it  by  an  old  label,  such  as  was  in  fact  put  upon  her  parcel.  No 
such  parcel  being  there,  she  called  a  second  time,  the  same  day,  and 
then  stated  to  the  clerk  that  the  parcel  contained  a  gold  watch  and 
chain  worth  £10,  a  silk  dress  (afterwards  alleged  by  her  to  be  worth 
£4  10s.),  and  other  valuable  articles. 

On  the  part  of  the  prosecution  two  gentlemen  were  then  called  who 
were  in  partnership  as  solicitors,  and  certain  letters  were  shown  to  each 
of  them,  and  these  questions  asked:  ^'Did  yoa  have  an  interview  on 
the  20th  day  of  May  with  the  prisoner?  "    A.  **  Tes." 

*'  Did  you  write  this  letter  in  consequence  of  that  interview?  " 

Counsel  for  the  defence  objected  to  the  question  as  against  the  rules 
of  evidence  relating  to  privileged  communications  between  attorney  and 
client.     I  ruled  that  it  was  admissible.    Answer.  *'  Tes." 

A  piece  of  paper  was  handed  to  one  of  the  witnesses,  and  the  ques- 
tion asked,  ''Have  you  ever  seen  that  piece  of  paper  before?''  An* 
swer.  **Yes,'* 

"Where  did  you  last  see  it?*'  Answer.  **0n  my  desk  in  my 
office." 

*'  On  what  day  ?  "  Answer.  '*  On  the  day  on  which  I  wrote  the  last 
letter  shown  to  me." 

"Whose  handwriting  is  it  in?"  Answer.  "My  clerk's  —  he  is  my 
son." 

The  manager  of  the  railway  was  then  called  and  proved  that  he  re- 
ceived three  letters  dated  respectively  the  20th,  24th,  and  26th  days  of 
May,  which  letters  were  those  proved  to  have  been  written  by  the  so- 
licitors mentioned,  or  one  of  them,  and  which  it  was  then  proposed 
should  be  read  on  the  part  of  the  prosecution. 

Counsel  for  the  defence  objected  that  the  letters  were  not  written  by 
the  prisoner,  nor  seen  by  her  after  they  were  written,  nor  dic- 
tated nor  adopted  by  her,  and  so  were  not  admissible.     Also  that 
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the  letters  being  written  by  a  solicitor  after,  and  as  a  result  of  com- 
mdHiication  with  his  client,  they  were  inadmissible  as  evidence  against 
the  client. 

I  held  that  the  writers  of  the  letters  were  proved  to  be  the  agents  of 
and  acting  under  instructions  from  the  prisoner,  and  that  although  all 
communications  to  them  were  privileged  as  to  them  as  witnesses,  yet 
that  the  letters  being  produced  by  a  third  party  to  whom  they  were 
sent  were  admissible,  the  rule  as  to  privilege  of  solicitors,  being,  in  my 
opinion,  confined  to  their  giving  evidence  as  to  communications  made 
to  them  in  their  professional  character. 

The  piece  of  paper  proved  to  be  in  the  handwriting  of  the  solicitor's 
clerk,  was  then  produced  by  the  manager  of  the  railway,  and  he  stated 
that  it  was  enclosed  in  the  letter  from  the  solicitor  of  the  26th  day  of 
May.  In  that  letter  there  was  the  following  passage :  <'  I  enclose  you 
a  list  of  the  principal  contents,  and  must  ask  you  to  be  good  enough  to 
make  further  inquiry  into  the  matter.  I  mention  that  the  brown  paper 
in  which  the  parcel  was  wrapped  had  somewhere  the  name  or  ticket  of 
*  Golden  &  Vibeii;,'  who  are  grocers  at  Newport,  and  from  whose 
shop  it  came." 

It  was  projDOsed  by  the  prosecution  to  read  this  paper,  which,  in  fact, 
was  a  list  of  valuable  articles  alleged  by  the  prisoner  to  be  in  the  lost 
parcel. 

Counsel  for  the  defence  objected  to  its  admissibility,  but  I  ruled 
against  the  objections,  on  the  ground  that  it  formed  a  part  of  the  letter 
in  which  it  was  inclosed  and  in  which  reference  was  made  to  an  in- 
closure. 

Another  ground  for  the  admission  of  the  list  as  evidence  was  that  it 
was  proved  by  the  police  sergeant,  who  was  a  witness  in  the  case,  to 
have  been  read  over  by  him  to  the  prisoner  after  saying  to  her, ' '  Here  is  a 
list  the  railway  people  have  received  with  the  articles  you  say  you've 
lost."  To  which  she  replied,  ''That  is  right  what  I  have  said  there; 
but  there  is  more  than  that." 

Subsequently  the  prisoner  stated  to  the  police  constable  (under  cir- 
cumstances which  rendered  the  evidence  admissible),  *'  that  the  articles 
mentioned  in  the  list,"  naming  them  without  reference  to  the  list, 
**  were  never  in  the  parcel." 

The  parcel  delivered  to  the  engine  driver  was  obtained  from  the  wait- 
ress at  the  refreshment  room,  and  shown  to  the  prisoner,  who  acknowl- 
edged it  to  be  the  one  in  question,  and,  being  opened  in  her  presence, 
she  stated  some  articles  of  small  value  in  it,  old  clothing,  etc.,  were 
hers.  The  articles  mentioned  by  her  as  being  in  it  to  the  railway  clerk, 
and  to  the  policeman,  and  which  were  enumerated  in  the  list  mentioned, 
were  not  in  it. 
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This  being  the  case  for  the  prosecution,  counsel  for  the  defence  con- 
tended that  there  was  no  case  for  the  jury  on  these  grounds :  — 

1.  No  evidence  on  the  first  count  of  any  attempt  to  obtain  £19,  14s«, 
6d.,  or  any  other  sum,  because  there  was  no  evidence  of  any  value. 

2.  That  the  circumstances  proved  amounted  only  to  an  actionable 
wrong,  and  that  no  criminal  fraud  had  been  committed. 

4.  That  no  crime  can  be  conmiitted  by  substitution,  and  that  in  this 
case  the  claim  on  the  company  being  made  by  a  solicitor  acting  for  his 
client  no  crime  had  been  committed. 

5.  That  there  was  no  evidence  of  any  attempt  to  defraud  the  person 
named  in  the  indictment,  viz.,  *' Herbert  Simmons  being  manager  of 
the  Hyde  and  Newport  Railway  Company." 

I  ruled  against  all  these  objections,  and  must  confess  that  I  was  una- 
ble  to  comprehend  the  fourth  objection. 

The  jury  convicted  the  prisoner. 

At  the  urgent  request  of  the  counsel  for  the  defence,  I  consented  to 

reserve  and  to  state  a  case  for  the  opinion  of  the  Court  for  Crown  Cases 

Reserved,  and  discharged  the  prisoner  on  bail  to  come  up  for  judgment 

hereafter. 

(Signed)  W.  Clebient  D.  Esdaile, 

Chairman  of  Second  Court,  Hani's  Quarter  Sessions, 

No  counsel  appeared  for  the  prisoner. 

C  Matthews  J  for  the  prosecution. 

Denman,  J.  Was  the  letter  admissible  in  evidence?  The  question 
put  is  this:  '^Did  you  write  this  letter  in  consequence  of  that  inter- 
view ?  "  The  proper  question  to  put  was :  **  Did  you  write  this  letter  in 
pursuance  of  the  instructions  of  the  prisoner?  "  It  is  not  like  a  civil 
case,  in  which  every  letter  Written  by  a  solicitor  is  evidence  against  his 
client ;  but  this  is  a  criminal  case,  which  makes  a  difference.  Knowing 
how  inaccurate  solicitors  sometimes  are  in  making  claims  for  compen- 
sation on  behalf  of  clients,  the  client  can  not  in  a  criminal  case  be  made 
responsible  unless  it  is  proved  that  the  letter  making  the  claim  is  written 
in  pursuance  of  the  instructions  of  the  client. 

C.  Matthews.  I  did  put  the  question  in  the  first  instance  in  this  form : 
"  Was  the  letter  written  by  the  direction  of  the  prisoner?  '*  But  that 
question  was  objected  to,  and  the  chairman  ruled  it  to  be  inadmissiblCi 
on  the  ground  of  privilege ;  I  then  had  to  shape  the  question  as  best  I 
could.  In  one  of  the  letters  there  was  a  slip  of  paper  containing  a  list 
of  articles  alleged  to  have  been  contained  in  the  parcel.  This  list  was 
admitted  by  the  prisoner,  when  read  over  to  her  by  the  police  sergeant, 
to  be  correct. 

CocKBURN,  C.  J.  That  does  not  make  the  statement  of  her  solicitor 
in  the  letter  admissible.  To  make  her  responsible,  you  must  show  that 
he  bad  authority  to  write  the  letter. 
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Stephen,  J.  The  admission  to  the  sergeant  was  an  adoption  by  her 
of  the  list  or  articles,  but  not  of  the  letter. 

C  Matthews,  The  conduct  and  admission  showed  that  the  solicitor 
was  acting  under  her  directions. 

CocKBCRN,  C.  J.  I  am  of  the  opinion  that  the  conviction  can  not  be 
upheld.  A  piece  of  evidence  was  received  which  was  not  admissible ; 
viz. ,  a  letter  wiitten  by  the  solicitor  for  the  prisoner  to  the  manager  of 
the  railway.  In  order  to  make  that  letter  admissible,  it  was  necessary 
to  show  that  it  was  written  by  the  instructions  of  the  prisoner.  To 
show  that,  a  question  was  put  by  the  counsel  for  the  prosecution  to  the 
counsel  which  was  right  in  form,  viz. :  Did  you  write  the  letter  by  the 
direction  of  the  prisoner?  and,  if  that  question  had  been  answered  in 
the  affirmative,  the  letter  would  have  been  admissible;  but  that  question 
was  not  allowed  to  be  put,  and  then  the  counsel  put  the  question  in  this 
form:  ''Didyou  write  this  letter  inconsequence  of  an  interview  with 
the  prisoner?"  A  letter  written  by  the  instructions  of  the  client  is 
equivalent  to  a  letter  written  by  the  client  himself.  But  that  is  not  the 
effect  of  the  question  put:  '' Was  the  letter  written  in  consequence  of 
the  interview  with  the  prisoner?  "  that  is,  *'  after  the  interview  with  the 
prisoner,"  and  the  answer  clearly  does  not  make  it  admissible  in  evi- 
dence against  the  prisoner.  The  letter  having  been  admitted  as  part  of 
the  case  for  the  prosecution  against  the  prisoner,  the  conviction  must  be 
quashed. 

Denman,  J.  I  am  of  the  same  opinion.  The  court  are  unanimous 
that  the  question  put  in  the  first  instance  by  the  counsel  for  the  prose- 
cution was  not  objectionable  on  the  ground  of  privilege,  because  this 
was  a  criminal  case.  The  letter  was  tendered  to  show  that  the  prisoner 
had  made  an  inordinate  claim.  There  was  no  evidence  to  show  that  the 
solicitor  had  written  any  thing  for  which  the  prisoner  was  criminally 
liable,  and  therefore  the  conviction  must  be  quashed. 

Manistt,  Stephen  and  Watkin  Williams,  JJ.,  concurred. 

Conviction  quaahed. 


INNOCENT    AGENT— NOT    LIABLE     FOB    OBEYINO     COMMAND     OP 

MASTER. 

E.  V.  James. 

[8  C.  &  P.   181.] 
Before  Lord  Abinqer,  (7.  2?.  (Oaj/ord),  1837. 

A  statute  made  It  a  Felony  to  Obetmot  the  air- way  of  a  mine.  A.  and  B.,  were  the 
owners  of  adjoining  mines,  and  A.  directed  his  workmen  to  stop  up  a  certain  air-waj. 
The  workmen  acting  bona  fide  and  beliving  that  A.  had  a  right  to  give  such  order  did  to. 
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The  workmen  are  not  gnllty  nnder  the  statute,  even  though  A.  knew  he  had  no  right  to 
the  air- way. 

Indictment  on  the  statute  7th  and  8th  George  IV.^  for  obstructing 
the  air- way  of  a  mine.  The  first  count  of  the  indictment  charged  that 
the  prisoners  on,  etc. ,  at,  etc. , '  ^  feloniously  and  maliciously  did  obstruct 
a  certain  air- way  of  and  belonging  to  a  certain  mine  of  W.  H.  F.  Phelps, 
by  feloniously  building  a  wall  across  the  said  air- way,"  and  by  destroy- 
ing a  fireplace,  with  intent  to  hinder  and  delay  the  working  of  the 
mine.  Second  count — the  like,  not  setting  out  the  means  by  which 
the  air-way  was  obstructed.  Third  and  fourth — the  like  stating  it  to 
be  a  level  Instead  of  an  air-way. 

It  was  opened  by  Ludlow^  Serjeant,  for  the  prosecution,  that  Mr. 
Phelps  had  taken  a  lease  of  a  colliery  called  the  Waterloo  Colliery, 
of  Mr.  Hall,  the  late  member  of  Parliament  for  the  Monmoutili- 
shire  borough,  and  present  member  of  Parliament  for  Mary-le- 
bone;  this  colliery  being  adjacent  to  a  colliery  of  Mr.  Protheroe's, 
who  was  largely  interested  in  mine  property.  The  two  collieries, 
though  adjacent,  were  not  connected  with  each  other;  and  be- 
longing to  Mr.  Phelps'  mine  which  ran  more  than  a  mile  under 
ground,  was  an  air-way.  In  the  coal  mines  there  was  a  gas  or  yapor 
called  the  choke-damp,  which  was  fatal  to  animal  life  and  to  guard 
against  the  effects  of  this  various  contrivances  had  been  resorted  to. 
In  the  mines  of  Mr.  Phelps  a  long  air- way  was  constructed  with  a  large 
fire  near  the  end  of  it,  and  beyond  that  a  pit  called  an  air-pit ;  the 
effect  of  the  fire  being  to  create  a  strong  draught  of  air,  and  thus  draw 
off  the  choke-damp  out  of  the  mine;  there  being  also  side  doors  to 
close  all  the  openings  which  led  into  other  workings  in  the  mines.  Things 
were  in  this  state  till  the  26th  of  May  last,  when  the  prisoners, 
headed  by  the  prisoner  James,  who  was  a  principal  person  in  Mr. 
Protheroe's  colliery,  proceeded  to  the  place  and  pulled  down  the  side 
doors  and  fire-grate,  and  also  took  down  thQ  side  doors  and  built  a  wall 
across  the  air-way.  The  effect  of  this  would  be  to  drive  back  the  choke- 
damp  into  Mr.  Phelps'  mine,  and  prevent  the  working.  It  might  be 
that  the  defendants  would  set  up  that  they  had  had  the  order  of  Mr. 
Protheroe  for  doing  as  they  had  done.  Still  an  order  to  do  wrong 
would  afford  no  ground  for  defence ;  and  though  Mr.  Protheroe  might 
have  a  motive  in  stopping  the  works  of  a  rival  collieiy,  yet  a  person  of 
his  well  known  respectability  ought  not  to  encourage  a  transaction  of 
this  sort,  which  might  not  only  lead  to  collision  among  the  people  em- 
ployed in  the  different  works,  but  might  also  cause  a  very  serious  loss 
of  life  by  means  of  the  choke-damp. 

1  ch.  30,  see.  6. 
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Lord  Abinger,  C.  B.  If  a  servant  did  this  by  his  master's  order,, 
and  supposing  bona  fide  that  a  master  had  a  right  to  order  it  to  be  done, 
would  it  not  be  too  much  to  say  that  the  servant  is  answerable  as  & 
felon  for  doing  the  thing  maliciously  when  the  malice,  if  there  is  any, 
is  his  master's  and  not  his  own? 

LadloWi  Serjt.  Suppose  that  a  master  ordered  his  servant  to  shoot 
a  man,  that  would  be  no  excuse  for  the  servant  if  he  did  it. 

Lord  Abinger,  C.  B.  That  is  an  act  which  is  malum  in  se.  But  if 
a  master  having  a  doubt  or  no  doubt  of  his  own  rights,  sets  his  servants 
to  build  a  wall  in  a  mine,  they  would,  if  he  proved  to  have  no  right,  be 
all  liable  in  an  action  of  trespass,  but  it  would  not  be  felony  in  the  ser- 
vants. The  rules  respecting  acts  m.ala  inse  do  not  apply.  If  a  master 
told  his  servant  to  shoot  a  man,  he  would  know  that  that  was  an  order 
he  ought  to  disobey.  But  if  the  servant  bona  fide  did  these  acts,  I 
think  they  do  not  amount  to  an  offense  within  the  statute.  If  a  man. 
claims  a  right  which  he  knows  not  to  exist,  and  he  tells  his  servants  to 
exercise  it,  and  they  do  so  acting  bona  fide,  1  am  of  the  opinion  that 
this  is  not  a  felony  in  them,  even  in  so  doing  they  obstruct  the  airing^ 
of  a  mine.  What  I  feel  is  this,  that  if  these  men  acted  &07iaj!d6  in 
obedience  to  the  orders  of  a  superior,  conceiving  that  he  had  the  right 
which  he  claimed,  they  are  not  within  this  act  of  Parliament  But  if 
either  of  these  men  knew  that  it  was  a  malicious  act  on  the  part  of  his 
master,  I  think  that  he  would  be  guilty  of  the  offense  charged. 

Ludlow  J  Serjt.  I  shall  show  that  the  act  done  by  the  prisoners  could 
only  have  the  effect  of  stopping  the  working  of  Mr.  Phelp'smine,  and 
of  giving  Mr.  Protheroe  the  monopoly  of  the  coal,  and  I  submit  that 
that  would  bring  the  case  within  the  statute. 

Lord  Abinger,  C.  B.  I  will  hear  your  evidence.  On  the  part  of 
the  prosecution,  Mr.  Llewellyn  was  called.  He  stated  that  he  was  the 
agent  of  Mr.  B.  HaU,  under  whom  both  Mr.  Protheroe  and  Mr.  Phelps 
held  leases  of  their  mines,  and  that  on  the  25th  of  April  he  told  Mr. 
Protheroe,  Jr.,  and  Mr.  James,  not  to  interfere  with  the  air- way,  when 
the  former  stated  that  he  would  take  no  further  steps  without  writing  to 
his  father,  and  Mr.  James  added  that  he  felt  sure  that  Mr.  Protheroe 
had  a  right  to  the  air- way. 

Lord  Abikger,  C.  B.  I  am  now  satisfied  that  this  is  not  a  case  of 
felony.  These  parties  were  disputing  the  right  to  this  place,  and  may 
all  be  liable  in  trespass,  but  still  I  think  it  is  no  felony.  I  do  not  de- 
cide the  right,  — far  from  it.    The  prisoners  must  be  acquitted. 

(7.  PhelpSy  for  the  prisoners.  Mr.  Protheroe  conceives  that  he  has 
the  right ;  he  asserted,  and  is  prepared  to  try  it. 

Verdict — not  guUty. 
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,   MASTEB  AND  SERVANT  —  AHSON 

State  v.  Haynes. 

[66  Me.  807;  22  Am.  Rep.  569.] 
In  the  Supreme  Court  ofMaine^  1876. 

A  Servant  who  sets  Vlre  to  his  master'a  house  by  his  master's  proeurement  for  the  pur- 
pose of  defrauding  the  insurers,  is  not  guilty  of  arson  either  at  common  law,  or  under  a 
statute  making  it  arson  to  bum  the  dwelling- bouse  of  another. 

Indictment  for  arson  under  a  statute  ^  set  forth  in  the  opinion.  The 
defendant  was  a  servant  of  Mrs.  Ingraham.  The  material  facts  appear 
in  the  opinion.  The  verdict  was  guilty,  and  the  defendant  alleged 
exceptions. 

D,  N.  Mortland^  for  defendant. 

L*  A.  Emery  y  Attomey-Greneral,  for  State. 

Afpletok,  C.  J.  This  is  an  indictment  for  arson  under  the  Bevised 
Statutes,^  for  feloniously,  willfully,  and  maliciously  burning,  in  the 
night  time,  the  dwelling-house  of  Eleanor  B.  Ingraham. 

The  evidence  tended  to  prove,  and  the  jury  must  have  found,  that  the 
dwelling-house  of  Mrs.  Ingraham  was  burned  in  the  night,  under  the 
following  circumstances :  The  house  was  insured  by  Mrs.  Ingraham. 
Being  insured,  Mrs.  Ingraham,  her  daughter  and  the  defendant  con- 
spired together  to  bum  the  house,  for  the  purpose  of  obtaining  the  in-* 
surance.  In  pursuance  of  that  object,  Mrs.  Ingraham  left  her  house  on 
a  visit.'  The  daughter  was  away  and  out  at  service.  The  house  was 
prepared  for  burning  by  the  removal  of  the  furniture,  and  the  defend- 
ant was  left  to  set  the  fire.  All  these  facts  were  admitted  by  the  parties 
implicated,  with  a  praiseworthy  candor,  and  an  apparent  unconscious- 
ness of  any  grea^  moral  turpitude  in  defrauding  an  insurance  company, 
except  the  fact  of  burning  by  the  defendant,  which  he  denied,  but 
which,  it  is  apparent  by  their  verdict,  the  jury  must  have  found. 

The  question  presented  for  determination  is  whether  upon  the  facts 
the  indictment  can  be  sustained  under  chapter  119,  section  1,  Revised 
Statutes,  which  is  in  these  words:  "Whoever  willfully  and  maliciously 
sets  fire  to  the  dwelling-house  of  another,  or  to  any  building  adjoining 
thereto,  or  to  any  building  owned  by  himself  or  another,  with  the 
intent  to  bum  such  dwelling-house,  and  it  is  thereby  burned,  in  the 
night  time,  shall  be  punished  with  death.'* 

1  Bey.  Stats.,  ch.  119,  seo.  1. 
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Arson,  by  the  common  law,  is  an  offense  against  the  security  of  the 
dwelling-bouse.  The  felony  of  arson,  or  willful  burning  of  houses,  is 
described  by  my  Lord  Coke,^  tobe  *'  the  malicious  and  voluntary  burn- 
ing of  the  house  of  another,  by  night  or  by  day."  ^  Our  statute  in  sec- 
tion 1  makes  the  offense  capital  only  when  the  burning  is  in  the  night, 
and  there  is  some  person  lawfully  in  the  dwelling-house  at  the  time. 
But  the  dwelling-house  burned  must  be  the  dwelling  house  of  another. 

In  some  States  the  common  law  has  been  modified,  as  in  New  York, 
where  the  willfully  setting  fire  to,  or  burning,  any  inhabited  dwelling  in 
the  night  time,  is  made  arson,  so  that  the  offense  may  be  committed  by 
one's  burning  his  own  dwelling-house.  So  in  England  the  British  Par- 
liament has  so  modified  the  law  in  relation  to  arson  as  to  render  it  imma- 
terial whether  the  house  burned  be  that  of  the  offender  himself,  or  of  a 
third  person.' 

The  house  burned  by  the  defendant  was  the  house  of  another.  If 
Mrs.  Ingraham  had  burned  her  own  dweUing,  she  would  not  have  been 
amenable  to  the  penalties  prescribed  by  section  1.  The  fire  was  set 
at  her  instance,  and  for  her  supposed  benefit.  The  servant  obeying  can 
not  be  more  guilty  than  the  master  commanding.  The  precise  question 
before  us  arose  in  Tennessee,^  and  it  was  there  held  that  it  was  not 
arson  to  procure  one's  own  house  to  be  burned,  and  that  the  guilt  of  the 
agent  was  only  co-extensive  with  the  guilt  of  the  principaL  It  is  not 
arson  for  a  man  to  bum  his  own  house,  or  to  procure  it  to  be  done  for 
the  purpose  of  defrauding  an  insurance  company.  Nor  is  the  agent  by 
whom  it  is  done  guilty  of  a  gi*eater  offense  than  his  principaL  *'  An 
agent,"  says  Hawkins,  J.,  in  the  case  last  cited,  *'  who  commits  an  act 
can,  upon  general  principles,  be  guilty  of  no  higher  nor  greater  offense 
than  the  principal  would  have  been  had  he  committed  the  act  himself." 

The  ruling  of  the  presiding  justice  was  adverse  to  the  views  above 
expressed,  and  was  erroneous. 

It  becomes,  therefore,  unnecessary  to  consider  the  other  questions 

raised  by  the  exceptions. 

Exceptions  sustained. 

1  eta.  15,  p.  66.  Vict.,  oh.  89,  boo.  8;  Rez  v.  BvH,  1  Moo.  O. 

2  1  Hale's  P.  C.  666.  C.  30. 

«  Staepherd  v.  People,  19  N.  Y.  637 ;  Stat.  1,  *  Boberte  v.  SUte,  7  Cold.  869. 
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pbincipal  and  agent  —  military  officers—  orders  from 
superior  officer  — criminal  liability. 

State  v.  Spares. 

[27  Tex.  627.] 
In  the  Supreme  Court  of  TexaSj  1864. 

1.  KUitary  OAoers  are  Bound  to  Obey  all  IiOffal  Orders  of  their  commander  but  not 
his  illegal  orders. 

%  A  Snbordixiate  Military  Of&oer  is  not  bound  to  obey  an  nnlawfol  order  of  his  superior. 
But  as  he  acts  at  his  peril  in  disobeying  even  such  an  order,  it  should  be  an  extenua- 
tion of  his  offense  in  a  civil  court;  and  the  superior  officer  should  be  made  responsible 
lor  the  act 

Original  attachment  for  contempt.  Tried  before  the  Supreme  Court. 
The  facts  are  sufficiently  stated  in  the  opinion. 

J.  H.  Sparks^  pro  se, 

MooRE,  J.  The  present  proceeding  originated  in  the  caption  by  the 
defendant  Sparks  by  means  of  the  military  force  subject  to  his  orders, 
as  the  commandant  of  the  post  at  the  city  of  Austin,  from  the  sheriff  of 
Travis  County,  of  Bichard  B.  Peebles,  D.  J.  Baldwin,  O.  F.  Zinke, 
Beinhart  Hildebrand,  and  Ernest  Seeliger,  who  were  in  his  custody  by 
the  order  of  this  court,  pending  the  hearing  by  it  of  a  writ  of  habeas 
corpus.  For  the  onderstanding  of  the  present  case,  it  is  necessary  for 
us  to  state  briefly  some  of  the  facts  connected  with  the  proceeding  on 
the  Jiabeaa  corpus.  On  the  14th  day  of  March,  A.  D.  1864,  on  the  re- 
turn of  the  writ  previously  issued  by  it,  the  above  named  parties  were 
brought  before  this  court  and  at  the  same  time  a  return  or  answer  to 
the  writ  was  made  by  Lieut.  Thomas  E.  Sneed,  who  stated  that  said 
prisoners  were  in  his  custody,  at  the  service  of  the  writ,  as  commander 
of  the  post  at  San  Antonio ;  that  they  were  confined  by  order  of  Maj.- 
Gen.  J.  Bankhead  Magruder,  commander  of  the  military  district  of 
Texas,  Ntw  Mexico  and  Arizona,  on  the  charge  of  treason  and  con- 
spiracy against  the  government  of  the  Confederate  States. 

The  court  deemed  it  proper  that  Maj.-Gren.  Magruder  should  be  in- 
formed of  the  issuance  of  the  writ,  and  the  answer  which  had  been  made 
to  it,  and  as  he  appeared  from  it  to  be  the  real  respondent,  that  an  op- 
portunity should  be  afforded  him  of  making  such  answer  as  he  believed 
necessary  for  the  proper  disposal  of  the  case.  For  this  purpose,  Chairles 
L.  Bobards  and  Spencer  Ford,  Esquires,  two  of  the  attorneys  of  this 
court,  were  appointed  to  represent  the  respondent  in  the  writ,  and  cause 
the  action  taken  by  the  court  to  be  communicated  to  Maj.-Gren.  Magru- 
der, and  the  case,  at  their  instance,  was  continued  until  the  21st  day  of 
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the  month.  At  the  same  time  the  court  ordered,  pending  the  proceed* 
ings  in  the  case,  the  prisoners  into  the  custody  of  the  sheriff  of  Travis 
County,  who  is  the  ministerial  officer  of  this  court,  to  be  kept  by  him, 
subject  to  its  control,  under  proper  guard.  On  the  day  to  which  the 
case  had  been  postponed,  Horace  Cone,  Esq.,  an  officer  of  the  Con- 
federate States,  and  also  an  attorney  of  this  State,  appeared  on  behalf 
of  Maj.-Gen.  Magruder,  and  filed  the  answer  of  that  officer,  which, 
states,  in  substance,  that  the  applicants  for  the  writ  were  arrested  and 
held  by  his  order,  as  commander  of  this  military  district,  upon  charges 
of  treason  and  conspiracy  against  the  Confederate  States. 

On  the  application  of  the  counsel  for  the  respondent,  the  case  was 
again  continued  by  the  court  until  the  25th  day  of  the  month.  On  this 
day,  all  the  parties  being  before  the  court,  the  respondent,  Maj.-G«n. 
Magruder  (for  such,  the  facts,  as  well  as  his  answer,  show  to  be  his  true 
position),  by  his  counsel,  and  the  prisoners  in  person,  attended  by  their 
counsel,  a  motion  was  submitted  to  the  court  by  the  counsel  for  the 
respondent,  that  the  court  should  remand  the  prisoners  to  the  custody 
of  the  military  authorities.  This  metion  was  accompanied  by  an  affi- 
davit of  the  defendant,  Major  J.  H.  Sparks,  stating  in  substance,  that 
the  prisoners  before  the  court,  who  were  arrested  by  order  of  Maj.- 
Gen.  Magruder,  have  been  ordered  by  Lieut. -Gren.  Smith,  commanding 
the  Trans-Mississippi  Department,  to  be  detained  as  prisoners  under  the 
provisions  of  the  recent  Act  of  Congress  suspending  the  writ  of  habeas 
corpus^  which  order  having  been  communicated  to  him  by  Maj.-Gen. 
Magruder,  he  was  required  to  execute.  There  was,  also,  ffied  with  the 
motion  a  letter  from  Major  Sparks  to  the  court,  stating  substantially  the 
same  facts,  and  requesting  the  delivery  of  the  prisoners  to  him  by  the 
court,  with  as  little  delay  as  possible.  The  motion  was  also  accom- 
panied by  a  letter  to  Mr.  Cone  by  Edmund  P.  Turner,  A.  A.  G.,  stating 
that  he  was  instructed  by  Maj.-Gen.  Magruder  to  say,  *'that  he 
wishes  you  to  represent  to  the  honorable  judges  of  the  Supreme  Court, 
now  in  session  in  Austin  City,  that  in  directing  the  commanding  officer 
at  Austin  to  detain  the  prisoners  who  are  before  the  court,  and  to  re- 
move them  to  Houston,  no  disrespect  or  discourtesy  is  intended ;  but 
that  he  has  acted  under  the  laws  of  Congress,  and  in  accordance  with 
the  Lieutenant-General  commanding  the  department."  On  the  next 
day,  an  amendment  of  the  motion  was  ffied,  accompanied  by  an  affida- 
vit of  Maj.-Gen.  Guy  M.  Bryan,  of  Lieut. -Gen.  Smith's  staff,  but  thia 
has,  properly,  no  connection  with  the  matter  now  before  the  courL 

On  the  presentation  of  this  motion  and  the  accompanying  papers, 
the  court  stated,  if  it  was  desired,  time  would  be  given  to  examine  and 
consider  the  question  raised  by  the  motion,  and  the  counsel  for  the 
applicants  asking  that  the  case  might  be  continued  for  the  purpose 
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tmtil  the  next  day,  and  no  objection  being  made  by  the  counsel  of  the 
respondent,  the  farther  consideration  of  the  case  was  adjourned  by  the 
court  until  Saturday,  the  26th  of  the  month,  and  the  prisoners  in  the 
meantime  again  passed  into  the  hands  of  the  sheriff  to  abide  the  further 
action  of  the  court.  On  the  same  day,  however,  and  shortly  after  the 
adjournment  of  the  court,  as  was  shown  by  the  affidavit  of  the  sheriff 
fled  in  this  court,  the  prisoners  were  forcibly  wrested  from  him  by  a 
detachment  of  armed  soldiers,  acting  under  the  command  and  in  obedi- 
ence to  the  order  of  the  defendant.  Major  Sparks.  Immediately  upon  the 
filing  of  this  affidavit,  writs  was  issued  by  the  court  to  said  sheriff,  com- 
manding him  without  delay,  to  take  said  prisoners  again  into  liis  pos- 
session, and  also  to  attach  said  Sparks,  and  have  him  before  the  court 
to  answer  for  the  contempt  committed  against  it  by  his  wrongful  and 
forcible  infringement  of  its  authority,  in  taking  said  prisoners  out  of 
its  custody  and  from  under  its  control.  These  writs  were  both  duly 
executed,  and  on  the  next  day  the  defendant  Sparks  filed  an  answer  to 
the  attachment  in  which  he  states  in  substance,  that  he  had  received  an 
order  from  Maj.-Gten.  Magruder  stating  that  he  had  been  ordered  by 
Lient.-Gren.  Smithy  commanding  the  Trans-Mississippi  Department,  to 
detain  as  prisoners  the  persons  referred  to  as  in  charge  of  the  sheriif ; 
and  having  previously  received  orders  from  said  Maj.-Gen.  Magruder, 
to  place  the  escape  of  said  prisoners  beyond  a  doubt,  by  placing  a  suf- 
ficient guard  over  them,  and  having  once  furnished  a  guard  which  was 
rejected  by  the  sheriff,  and  being  satisfied  that  the  prisoners  were  not 
fully  guarded  by  the  sheriff,  and  feeling,  under  the  orders  of  the  officers 
having  the  right  to  order  him,  that  he  was  held  by  them  responsible 
for  the  safety  and  protection  of  said  prisoners,  and  being  of  tiie  opin- 
ion that  they  were  tiien  constructively  in  the  possession  of  the  military, 
and  being  ordered  to  disregard  the  then  existing  writ  of  habeas  corpuSj 
or  any  writ  which  might  subsequently  be  issued,  and  having,  designing 
and  meaning  no  contempt  of  the  court,  but  a  desire  to  discharge  his 
duty  as  an  officer  in  obedience  to  orders,  and  having  first  requested  the 
court  to  remand  the  prisoners  to  the  military  authorities  through  him, 
their  then  representative,  and  the  court  having  declined  to  act  on  his 
request,  but  taking  It  under  advisement  until  the  next  day,  he  felt  it 
his  duty  to  act  as  he  had  done  in  taking  the  prisoners. 

Attached  to,  and  forming  a  part  of  the  defendant's  answer,  are  the 
following  extracts  from  the  orders  received  by  him  from  Maj.-Gen. 
Magruder:—* 

**  That  as  Congress  has  passed  an  act  suspending  the  writ  of  habeas 
corpus  in  the  case  of  such  persons  as  may  be  designated  by  his  excel- 
lency, the  President,  the  Hon.  Secretary  of  War,  and  the  Lieuten- 
ant-General  commanding  the  Trans-Mississippi  Department,  and  the 
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following  named  persons,  to  wit :  Dr.  Peebles,  Messrs  Baldwin,  Zinke 
and  Hilderbrand,  having  been  ordered  by  Lieut. -Gen.  Smith,  command- 
ing Trans-Mississippi  Department,  to  be  detained  as  prisoners,"  etc. 

*'  No.  2.  You  will  yourself  disregard  the  present  writ  of  habeas  cor* 
p%L8,  or  any  writ  which  may  subsequently  be  issued." 


**  Headquabtebs  op  Texas,  etc." 
**  Houston,  Texas,  March  19th,  1864. 


..    5 

•*  To  the  Commanding  Officer  at  Austin  : 

"Sib:  I  am  instructed  by  Maj.-Gen.  Magruder  to  direct  that  you 
furnish  such  guards  as  may  be  necessary  to  place  the  escape  of  the 
political  prisoners  beyond  a  doubt,  and  to  escort  them  where  the  com- 
manding General  may  wish. 

**  I  am,  sir,  very  respectfully, 

"  Your  Ob't  Serv't, 

'*  Edmond  p.  Tdbneb,  a.  A.  G." 

The  facts  which  we  have  recited  show  that  the  prisoners  heretofore 
named  were  in  the  custody  of  the  court,  acting  through  its  ministerial 
officer,  for  their  judicial  action  in  a  matter  with  which  they  are  charged 
by  the  constitution  and  laws  of  the  State.  It  certainly  needs  neither 
argument  nor  authority  to  show  that  there  is  no  officer  or  tribunal,  civil 
or  military,  known  to  the  law  of  the  land,  that  could,  without  a  viola- 
tion of  law  and  a  contempt  of  this  court,  forcibly  take  from  under  its 
control,  and  without  its  assent,  said  prisoners,  until  the  final  adjudica- 
tion of  the  court  upon  the  matter  before  it.  The  answer  of  the  defend- 
ant, when  analyzed,  seems  to  present  the  following  grounds  for  the 
justification  or  extenuation  of  the  act  for  which  be  was  called  upon  to 
answer.  1st.  The  failure  of  the  sheriff  to  properly  guard  the  prisoners. 
2d.  That  the  court  continued  until  the  next  day  the  motion  to  rede- 
liver them  to  the  military  authorities.  8d.  That  he  was  compelled  to 
act  in  the  manner  he  did,  by  the  order  of  his  superior  officer,  Major- 
General  Magruder.  As  a  brief  comment  upon  these  assumptions  in 
the  defendant's  answer,  we  will  say  that  he  labored  under  a  delusion 
if  he  supposed  that  he  could  be  held  officially  responsible  for  any  neg- 
lect of  duty  by  the  sheriff.  If,  however,  he  was  in  any  way  interested 
in  the  safe  keeping  of  the  prisoners,  and  the  sheriff  was  derelict  in  duty, 
he  should  have  brought  the  matter  to  the  attention  of  the  court,  by 
whom  it  could  and  would  have  been  properly  corrected.  No  such 
fact,  if  indeed  it  were  the  case,  was  intimated  to  the  court  from  any 
quarter,  and  the  continued  presence  of  the  prisoners  before  the  court 
from  time  to  time,  is,  at  least,  prima  facie  proof  of  the  sufficiency  of 
their  guard. 
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The  continuance  of  a  question  by  a  court,  that  it  may  be  correctly 
determined  by  the  aid  of  proper  reflection  and  the  examination  of  pre- 
cedent and  authority,  can  only  be  regarded  as  a  justification  or  exten- 
uation of  Buch  an  act  as  was  committed  by  the  defendant,  when  the 
civil  tribunals  of  the  county  sit  merely  for  the  purpose  of  registering 
the  edicts  of  the  military  authorities.  The  presentation  of  such  a  mat- 
ter in  answer  is  rather  an  aggravation  than  an  extenuation  of  the  out- 
rage committed  upon  the  authority  of  the  court.  Nor  can  an  illegal 
act  be  justified,  no  matter  how  high  the  source  from  which  it  emanates, 
by  an  order  from  superior  authority.  Military  oflicers  are  bound  to 
obey  all  legal  orders  of  those  by  whom  they  are  commanded.  But  there 
is  nothing  better  settled,  as  well  by  the  military  as  the  civil  laws,  than 
that  neither  oflScers  nor  soldiers  are  bound  to  obey  any  illegal  order  of 
their  superior  oflScers ;  but,  on  the  contrary,  it  is  their  bounden  duty  to 
disobey  them.  The  soldier  is  still  a  citizen,  and  as  such  is  always 
amenable  to  the  civil  authority.  We  are  of  opinion,  therefore,  that  the 
orders  of  Maj.-6en.  Magruder  can  furnish  the  defendant,  Maj.  Sparks, 
no  justification  for  his  forcible  interference  with  the  jurisdiction  of  this 
court,  and  setting  at  naught  its  lawful  orders.  If,  however,  he  was  in 
truth  acting,  as  he  claims,  in  obedience  to  the  orders  of  the  Major* 
General  commanding  this  military  district,  it  certainly  would  go  far  to 
excuse  Mm.  While  an  ofiScer  must  not  obey  an  unlawful  order  of  his 
superior  in  command,  yet,  as  in  all  cases  where  he  declines  obedience 
to  it  he  acts  at  his  peril,  much  indulgence  should  be  shown  in  extenua- 
tion of  his  obedience  to  such  orders  from  those  he  is  ordinarily  bound 
to  obey.  Especially  should  this  be  so,  when  the  order  comes  to  him 
from  such  high  authority  as  that  from  which  the  one  now  in  question  is 
claimed  to  emanate. 

« 

But  if  these  considerations  extenuate  the  act  of  Maj.  Sparks,  they 
do  so  only  by  inculpating  Maj. -Gen.  Magruder.  If  the  act  was  done 
in  obedience  to  his  order,  he  is  the  principal  offender.  Those  by  whom 
he  has,  if  this  be  so,  perpetrated  so  glaring  and  palpable  an  outrage 
upon  the  law  and  the  authority  of  this  court,  are  alike  subordinates  in 
criminality,  as  inferiors  in  rank.  But  the  high  position  of  tliis  ofiBlcer 
and  the  important  duties  with  which  he  is  entrusted  by  the  country, 
forbid  that  we  should  indulge  the  supposition,  in  a  state  of  case  upon 
which  he  has  not  been  heard,  that  '*  he  has  converted  the  means  of  dis- 
cipline, intended  for  the  defence  of  order,  into  a  means  of  disturbing 
that  order,  and  thus  has  turned  the  instrument  against  the  power  that 
ought  to  wield  it ;  for  it  is  the  civil  government  alone  that  stands  for 
the  State,  and  the  military  is  only  an  instrument  that  it  uses  as  its  judg- 
ment requires."  Better  far  would  it  have  been  for  the  prisoners  who 
are  in  custody  of  the  court,  though  doubly  guilty  beyond  aU  that  has 
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been  charged  against  them,  to  go  nnwhipped  of  justice,  than  for  the 
civil  authorities  of  the  State  to  be  subordinate  to  military  control,  and 
made  dependent  upon  the  consent  of  the  latter  for  the  exercise  of  their 
legitimate  functions.  The  one,  though  to  be  deprecated,  would  be  of 
comparatively  little  importance,  but  the  other  would  be  a  vital  blow  at  the 
constitution,  and  the  principle  upon  which  our  government  is  organized* 
It  is  much  to  be  regretted,  especially,  at  a  time  like  the  present,  that 
the  Major-General  charged  with  the  defence  of  the  State,  should,  seem- 
ingly be  brought  in  conflict  with  the  judicial  authority.  But  we  should 
be  derelict  in  discharge  of  the  high  trust  committed  to  us  by  the  con- 
stitution and  the  laws,  if  we  should  permit  to  pass  unquestioned  so 
palpable  and  glaring  an  outrage  upon  the  law  and  the  mandates  of  the 
court  in  which  we  have  been  called  to  preside,  as  that  with  which, 
we  trust  improperly,  Major-General  Magruder  is  implicated  by  the 
record  now  before  us.  We  deem  it,  therefore,  our^iuty  as  judges,  our 
duty  to  the  country,  and  also  our  duty  to  Major-Greneral  Magruder,  to 
afford  him  an  opportunity  of  relieving  himself  from  the  improper  atti- 
tude in  which,  as  the  record  now  stands,  he  is  presented  before  the 
court.  In  a  judicial  tribunal,  the  rights  of  the  humblest  citizens  are 
equal  to  those  of  the  highest  civil  or  military  dignitary.  If  such  an 
act  as  that  in  which  Major-Greneral  Magruder  is  here  implicated  by  the 
answer  of  Major  Sparks,  were  charged  upon  an  unknown  or  private 
citizen,  there  is  no  question  that  it  would  be  said  at  once  to  be  the 
imperative  duty  of  the  court  to  call  him  before  it  by  attachment,  to 
answer  his  apparent  contempt  of  its  authority.  And  if  it  were  not  for 
the  situation  of  the  country,  and  the  important  duties  with  which  Major- 
General  Magruder  is  charged  for  its  defence,  this  would  be  our  plain 
duty  in  the  present  instance.  But,  under  the  circumstances  which  now 
surround  us,  we  think,  whUe  we  endeavor  to  enforce  respect  for  the 
authority  of  the  court,  and  to  sustain  the  law,  we  should  not  be  un- 
mindful in  other  respects  of  the  public  welfare,  or  forgetful  of  the  im- 
portant duties  with  which  the  distinguished  officer,  whose  acts  are  now 
in  question,  has  been  entrusted,  or  the  respectful  consideration  due  to 
his  high  official  position.  In  view  of  all  these  considerations,  we  are 
of  opinion,  and  do,  therefore,  order  that  a  citation  be  issued  to  Major- 
Greneral  Magruder,  accompanied  by  a  copy  of  Major  Sparks'  answer 
in  this  case,  and  of  this  opinion,  requiring  him  to  have  an  answer  under 
oath  before  the  court,  at  Tyler,  on  or  before  the  fourth  Monday  in 
April,  1§64,  and  show  cause  why  he  should  not  be  held  as  having  acted 
in  contempt  of  the  authority  of  this  court,  in  ordering  said  Sparks  to 
take  from  the  custody  of  the  court  the  prisoners  heretofore  named,  and 
to  disregard  the  writ  of  Jiaibeas  corpus  issued  by  the  court,  by  virtue  of 
which  said  prisoners  were  brought  before  it,  or  any  subsequent  writ 


6TATK  V.  BIGGS.  257 

which  might  be  issued.  It  is  farther  ordered  that  this  case  be  trans- 
ferred to  Tyler,  for  farther  action,  at  the  ensuing  term  of  the  court  to 
be  held  at  that  place  In  continuing  the  case,  howeyer,  to  Tyler,  it 
is  not  deemed  necessary  to  require  the  personal  attendance  of  the  de- 
fendant Sparks,  upon  the  court  at  that  place. 

Ordered  accordingly. 


masteb  and  servant  —  private  soldier  bound  to  obey 

orders  of  superior  officer. 

Biggs  v.  State. 

[8  Cold.  86.J 
In  the  Supreme  Court  of  Tennessee^  September^  1866. 

An.  Qrdar  dven  by  an  Oflloar  to  a  Private  soldier  which  doea  not  clearly  show  on  its 
face  its  illegality,  the  soldier  is  bound  to  obey,  and  such  order  is  a  protection  to  him. 
And  he  has  no  right  to  inquire  into  the  object  or  purpose  of  the  order. 

The  plaintiff  in  error  was  convicted  at  the  August  term,  1866,  of 
murder  in  the  second  degree  and  sentenced  to  fifteen  years'  imprison- 
ment in  the  penitentiary,  from  which  he  appealed.  Judge  James  P. 
Levah  presiding. 

B.  M.  Barton  and  McFarlandy  for  the  plaintiff  in  error. 

Trowbridge  and  Thoa.  H.  CoUdweUf  Attorney-General,  for  the  State. 

Shackelfobd,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  Cironit  Court  of  Jefferson 
County,  for  the  killing  of  Captain  ThomhilL  A  change  of  venue  was 
had  to  the  County  of  Granger.  At  August  term,  1866,  of  the  Circuit 
Court  of  Granger  County,  he  was  convicted  by  a  jury,  of  murder  in  the 
second  degree,  and  sentenced  to  fifteen  years'  imprisonment  in  the 
penitentiaiy. 

A  new  trial  was  moved  for,  which  was  overruled,  and  an  appeal 
taken  to  this  court. 

The  court,  among  other  things  not  excepted  to,  charged  the  juiy  in 
substance  as  follows:  ''A  soldier  in  the  service  of  the  United  States  is 
bound  to  obey  all  lawful  orders  of  his  superior  ofilcers,  or  ofiScers  over 
him,  and  all  he  may  do  in  obeying  such  lawful  orders,  constitutes  no 
offense  as  to  him.  But  an  order  illegal  in  itself,  and  not  justified  by 
the  rules  and  usages  of  war,  or  in  its  substance  being  clearly  illegal,  so 
that  a  man  of  ordinary  sense  and  understanding  would  know,  as  soon 
as  he  heard  the  order  read  again,  that  such  order  was  illegal,  would 
afford  a  private  no  protection  for  a  crime  committed  under  such  order, 
1  I>Knmcx0.  17 
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provided  the  act  with  w)iich  he  may  be  charged  has  all  the  ingredients 
in  it  which  may  be  necessary  to  constitute  the  same  a  right  in  law. 
Any  order  given  by  an  officer  to  his  private,  which  does  not  expressly 
and  clearly  show  on  its  face,  or  in  the  body  thereof,  its  own  illegality, ' 
the  soldier  would  be  bound  to  obey,  and  such  order  would  be  a  pro- 
tection to  him.  No  person  in  the  military  service,  has  any  right  to 
commit  a  crime  in  law,  contrary  to  the  rules  and  usages  of  war,  and 
outside  of  the  purposes  thereof ;  and  the  officers  are  all  amenable  for  all 
crimes  thus  committed,  and  the  privates  likewise  axe  answerable  to  the 
law  for  crimes  conunitted  in  obeying  all  orders  illegal  on  their  face  and 
in  their  substance,  when  such  illegality  appears  at  once  to  a  com- 
mon mind,  on  hearing  them  read  or  given."  We  think  there  is  no  error 
in  this  charge. 

It  is  a  weU  settled  principle,  a  soldier  is  not  bound  to  obey  an  illegal 
order.  If  he  does,  and  commits  an  offense,  it  is  no  justification  to  him, 
and  he  is  liable  to  be  proceeded  against  and  punished.  This  principle 
was  settled  in  the  Supreme  Court  of  the  United  States,  in  the  case  of 
MitcheU  v.  Harmon,^  in  which  it  was  held  a  military  officer  can  not 
rely  on  an  apparently  unlawful  order  of  his  superior,  as  a  justification. 

The  same  principle  was  recognized  and  settled  in  the  Court  of  King's 
Bench.^  In  this  case  a  captain  in  the  English  navy,  by  orders  of  the 
British  Admiral,  pulled  down  the  houses  of  some  settlers  on  the  coast. 
of  Nova  Scotia,  who  were  supplying  the  sailors  with  spirituous  liquors,. 

m 

and  the  health  of  the  sailors  was  thereby  much  injured. 

The  motive  was  a  laudable  one  and  done  for  the  public  service.  The 
courts  say  it  was  an  invasion  of  the  rights  of  private  property  without 
the  authority  of  law,  and  the  officer  who  executed  the  order  was  held 
liable.  This  being  the  rule  in  civil  causes,  the  principle  would  be  more 
stoutly  applied  in  criminal  ones.  No  order,  if  any  was  given,  could 
justify  the  killing  of  Captain  Thomhill,  and  the  parties  who  did  the  act, 
are  amenable  to  the  criminal  law.  There  being  no  error  in  the  charge 
of  the  court,  the  question  arises,  do  the  facts  in  the  record  sustain  the 
verdict  of  the  jury?  And  under  the  rulings  of  this  court,  it  is  made 
our  duty  in  criminal  causes  to  examine  the  proof  and  see  if  it  warranta^ 
the  conviction. 

The  defendant  was  a  private  soldier  in  the  Ninth  Tennessee 
Cavalry,  under  the  command  of  Colonel  Parsons,  and  in  Company  D, 
commanded  by  Captain  Bell.  Upon  his  entering  the  service,  he  sub- 
scribed to  the  following  oath,  prescribed  by  the  articles  of  war,  adopted 
by  the  government  for  the  army  of  the  United  States:  ''  I  do  solemnly 
swear  that  I  will  true  allegiance  bear  to  the  government  of  the  United 

m 

1 13  How.  129  *  Beported  In  1  Cowp.  180. 
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States  of  America,  and  I  will  serve  them  honestly  and  faithfully  against 
all  their  enemies,  or  opposers  whatsoever,  and  obey  all  the  orders  of 
the  President  of  the  United  States,  and  the  orders  of  the  officers  ap- 
pointed over  me,  according  to  the  rules  and  articles  of  war  for  the  govern- 
ment of  the  United  States."  Under  the  rules  and  articles  of  war,  the 
plainti£^  in  error  was  bound  to  obey  the  lawful  orders  of  the  superior 

officer ;  and  on  the day  of  June,  1865,  he  was  detailed  by  Captain 

Bell,  as  one  of  a  scout.  On  the  morning  of  the  detail,  Captain  Bell  and 
Colonel  Parsons  had  some  conversation,  the  purport  of  which  is  not  in 
proof.  Shortly  after.  Bell  went  into  the  camp  and  detailed  six  men. 
The  plaintiff  in  error  was  not  present  when  the  detail  was  made.  One 
of  the  party  detailed  was  unable  to  go,  in  consequence  of  his  horse  hav- 
ing lost  a  shoe.  The  plaintiff  riding  up  at  the  time  was  ordered  to  fall 
into  line,  which  he  obeyed.  They  immediately  left  in  the  direction 
of  Bogersville.  When  starting  some  one  handed  him  letters  for  Kings- 
ton. During  the  day  they  met  a  battalion  of  the  same  regiment  return- 
ing to  camp,  and  a  lieutenant  and  ten  men  were  added  to  the  scout. 
They  were  seen  three  or  four  miles  from  the  residence  of  Richard  Thorn- 
hill,  the  home  of  Captain  ThornhiU,  by  Richard  Thornhill,  going  in  the 
directionof  Rogersville,  the  plaintiff  in  error  riding  a  mule  near  the  head 
of  the  column.  Another  witness  saw  the  force  within  a  mile  and  a  half 
of  Thornhill's ;  the  plaintiff  in  error  was  with  them.  The  force  rode  up 
to  the  house  of  Richard  Thornhill,  and  asked  if  Captain  Thornhill  was 
at  home.  Several  persons  were  sitting  out  on  the  piazza.  Captain 
Thomhillwent  outto  the  fence.  Some  conversation  ensued.  One  of 
the  soldiers  raised  his  hand,  and  the  firing  commenced.  He  ran,  was 
pursued,  and  killed  within  about  two  hundred  yards  of  the  place  where 
the  firing  commenced. 

The  proof  does  not  satisfy  us  the  prisoner  aided  or  abetted  in  the  un- 
lawful act  of  killing.  A  private  soldier  when  detailed  by  his  superior 
officer  has  no  discretion.  By  the  rules  of  war  he  is  bound  to  obey  the 
orders  of  those  in  command.  When  he  enters  the  service,  uncondi- 
tional submission  to  the  lawful  orders  of  his  superior  officers  is  a  duty 
imposed  upon  him  by  his  oath  and  the  articles  of  war.  The  principle  of 
law,  '*  when  men  are  assembled  for  an  illegal  purpose,  and  the  commis- 
sion of  an  offense  by  any  one  of  the  party  is  the  act  of  the  whole,"  is 
not  applicable  to  this  case.  The  plaintiff  in  error  being  a  private  sol- 
dier, being  detailed,  was  bound  to  obey  the  lawful  order.  The  going 
to  Richard  Thornhill's,  without  a  knowledge  of  the  purpose  for  which 
the  force  was  detailed  was  not  an  illegal  act ;  he  had  no  right  to  inquire 
of  the  officer  the  object  and  purpose  of  the  detail,  or  what  he  had  in  view ; 
and  if  he  was  present,  unless  he  participated  in  the  killing  by  firing, 
or  aided  or  abetted  in  the  act  of  killing,  he  would  not  be  criminally  re- 
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sponsible.  It  is  stated  as  a  principle  of  law  in  1  Hale's  Pleas 
of  the  Crown,^  and  which  we  recognize  and  approve:  ''Although 
if  many  come  upon  an  unlawful  design,  and  one  of  the  company  kill 
the  adverse  party,  in  pursuance  of  that  design,  all  are  principals ;  yet 
if  many  be  together  upon  a  lawful  account,  and  one  of  the  company 
kill  another  of  an  adverse  party,  without  any  particular  abetment  of  the 
rest  to  this  fact  of  homicide,  they  are  not  all  guilty  that  are  of  the  com- 
pany, but  only  those  that  gave  Uie  stroke,  or  actuaUy  abetted  them  to 
do  it."  We  forbear  to  comment  further  upon  the  testimony,  as  the 
case  will  undergo  another  investigation  before  a  jury.  We  are  not  sat- 
isfied from  the  proofs  in  this  record,  with  the  verdict  of  the  jury. 

The  judgment  wiU  be  reversed  j  and  a  new  trial  awarded. 


PRINCIPAL  AND  AGENT— ORDERS  FROM  MILITARY  AUTHORITY. 

Commonwealth  v,  Holland. 

[1  Duv.  182.] 

In  the  Court  of  Appeals  of  Kentucky,  Summer  Term,  1864. 

Tha  foroibia  Oaptore  of  tha  Property  of  a  non-combatant,  in  a  eonntj  occupied  by  a 
military  force,  in  conformity  with  and  under  the  authority  of  a  military  ordec.  Is  not  a 
criminal  offense,  cognisable  by  the  dvU  power  of  the  State. 

J.  M.  Harlan,  Attorney-General,  for  the  Commonwealth. 

B.  W.  Bristow,  for  the  appellee. 

Robertson,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  urged  in  this  case,  involving  one  principle  of  belligerent 
authority  in  civil  war  to  adapt  its  opinion,  as  far  as  possible  to  the 
multiform  cases  developed  by  our  own  existing  war,  which  has  been 
so  often  prostituted  unlawfully  to  the  purposes  of  spoliation  and 
murder  by  bands  of  guerillas  and  robbers,  without  legal  military  au- 
thority, and  even  by  the  sanction  of  organized  armies.  This,  we 
can  not  do  without  going  beyond  the  case  before  us.  To  say  more 
than  the  case  requires  would  be  ultra-judicial  and  unauthoritative. 
Whenever  another  case  of  a  different  class  shall  come  before  us 
for  adjudication,  we  will  decide  it  judicially,  and  will  not  now  en- 
tangle ourselves  or  embarrass  the  country  by  inconclusive  utterances 
of  anticipation. 

The  only  judicial  question  presented  by  this  appeal  from  a  judgment 

lp.4U. 
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of  the  Circuit  Court,  dischargiBg  the  accused  on  a  verdict  of  acquittal 
on  an  indictment  for  robbery,  is,  whether,  in  a  county  of  Kentucky 
occupied  and  controlled  by  a  Confederate  army,  under  tiie  command  of 
General  Buckner,  the  forcible  capture  of  the  non-combatant  citizen's 
horses,  in  conformity  with  military  authority,  and  in  execution  of  a 
military  order,  was  a  criminal  offense  cognizable  by  the  civil  power  of 
this  State. 

And  in  this  question,  our  opinion  is  that  the  act,  being  belligerent  in 
the  legal  import  of  that  comprehensive  term,  it  was  not  robbery  in  the 
technical  sense.    Argument  to  prove  this  would  be  superfluous. 

Wherefore  the  judgmenJt  is  affirmed. 


pbincipal  and  agent  —  husband  and  wife— nuisance. 

People  v.  Livingston. 

[27  Hun,  105.] 
In  the  Supreme  Court  of  New  Tork^  May^  1882. 

A  Hmh.  oan  not  be  OonTloted  of  Breotinff  and  oontiniiing  a  noisanoe,  when  it  appears 
that  the  land  on  which  It  is  belongs  to  his  wife,  and  that  he  erected  the  same  as  her 
agent. 

Appeal  from  a  judgment  of  the  Court  of  Sessions  of  Albany  County 
oonvicting  the  defendant  of  erecting  and  continuing  an  obstruction  in  a 
public  highway. 

Edward  J.  Meegan^  for  the  appellant. 

D.  Cady  Herrick^  District  Attorney,  for  the  People. 

Learned,  P.  J.  The  defendant's  wife,  without  dispute,  is  the  owner 
of  the  land  in  question ;  and  be,  acting  for  her,  erected  the  alleged  ob» 
stmctions.  He  was  indicted,  not  only  for  erecting,  but  for  continuing 
these  obstructions  to  an  alleged  highway.  And  the  jury  have  found 
him  guilty  as  charged  in  the  indictment.  On  such  a  verdict  the  judg- 
ment is  that  defendant  at  his  own  costs  abate  the  nuisance  within  a  cer- 
tain time,  and  in  default  thereof  that  process  issue  to  the  sheriil 
commanding  him  to  abate  the  nuisance  at  the  defendant's  cost.^ 
Because  the  verdict  of  the  jury  has  found  the  defendant  guilty  of  con- 
tinuing the  nuisance,  therefore,  the  court,  on  this  verdict,  may  adjudge 
that  the  defendant  abate  a  nuisance  on  property  which,  it  is  admitted, 
does  not  belong  to  him.  And  if  he  f  idls  to  do  this,  then  the  court  may 
direct  the  sheriff  to  abate  a  nuisance  on  property  of  a  person,  viz. : 
Mrs.  Livingston,  who  has  never  been  heard  as  to  her  rights  to  maintain 
the  structure  and  who  is  not  a  party. 

1  Munaonv.  People,  5  Paik.0rim.0a8. 10;  Whart.Oilin.LawB>  sees.  088,9800. 
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I  do  not  mean  that  a  person  who  erects  a  nnisance  can  not  be  con- 
victed  of  that  same  act  and  fined.  Possibly  (although  I  express  no 
opinion  on  this)  the  jury  in  this  case  might  have  rendered  a  verdict  of 
gailty  of  erecting,  but  not  of  continuing.  But  the  fact  is  that  the  jury 
have  convicted  the  defendant  of  continuing,  as  well  as  erecting  the  nuis- 
ance. While  it  is  shown  that  the  defendant  is  not  the  owner,  he  can 
not,  in  my  opinion,  be  convicted,  at  least  on  this  proof,  of  continuing. 
If  Mrs.  Livingston  were  the  successor  to  the  defendant  she  would  be 
liable  for  the  continuance  of  the  alleged  nuisance.^  This  defendant 
would  not  be  liable,  unless  he  derived  some  benefit,  as  by  demising  the 
premises  and  receiving  rent  or  by  conveying  with  covenants  for  the  con- 
tinuance of  the  nuisance.^  Much  less  would  the  defendant  be  liable 
for  the  continuance  if  Mrs.  Livingston  was  not  his  successor ;  and  if  he 
had  erected  the  nuisance  only  as  her  agent. 

It  may  be  said  that  it  is  not  necessary  that  the  court  should  adjudge 
that  the  defendant  abate  the  nuisance,  and .  that  the  court  may  merely 
impose  a  fine.  But  I  do  not  think  a  verdict  can  stand,  which  finds  the 
defendant  guilty  of  continuing  a  nuisance  which  he  does  not  continue 
and  which  exposes  him  to  a  judgment  which  he  can  not  perform. 

There  are,  perhaps,  other  reasons  why  this  conviction  should  be 
reversed  but  I  deem  this  sufficient. 

It  should  be  said  in  justice  to  the  learned  judge  who  tried  the  case 
that  his  attention  was  not  in  any  way  called  to  the  point  above  sug- 
gested, and  that  he  could  not  be  expected  to  notice  it,  as  he  very  proba- 
bly did  not  see  the  indictment. 

Conviction  reversed  and  new  trial  granted. 


AGIBNCY— VIOLATION  OF  CITY  ORDINANCE— SPECIAL  AGENT. 

Commonwealth  v.  Leavitt. 

[12  Allen,  179.] 

In   the   Supreme  Judtciai  Court  of  Massachueetta^  January  Term^ 

1866. 

Ona  who  is  the  Asemt  ftxr  Another  to  hire  men  to  drive  cattle,  la  not  criminaUy 
liable  for  the  acta  of  such  persons  In  ylolating  a  city  ordinance  by  drlTing  snch  cattle 
on  a  sidewalk. 

Complaint  for  permitting  cattle  under  the  care  of  the  defendant  to  go 
upon  the  sidewalks  of  a  public  highway  in  Cambridge,  in  violation  of  a 
city  ordinance. 

1  Brown  «.  Oaynga  and  Siuqne.  B.  B.  Co.,  s  Mayer  «.  Ounllff,  S  N.  Y.  174 ;  Hanae  «• 

13  N.  T.  448.  Goming,  1  Lans.  288. 
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At  the  trial  in  the  Superior  Court  before  Wilkinson,  J.,  two  witnesses 
were  called  upon  the  part  of  the  Commonwealth,  who  testified  that  the 
defendant  employed  them  to  drive  the  cattle,  as  stated  in  the  opinion, 
and  paid  them,  there  being  six  or  seven  drivers  in  all,  and  that  the 
defendant  was  not  with  them  in  driving  the  cattle  through  Cambridge. 
There  was  evidence  to  show  that  the  cattle  went  upon  the  sidewalk,  as 
alleged. 

The  defendant  called  on  Harding  as  a  witness,  and  offered  to  prove 
by  him  that  an  owner  of  some  of  the  cattle  requested  the  defendant  to 
employ  two  men  to  assist  in  driving  the  drove  to  Brighton,  and  to  pay 
them ;  but  the  evidence  was  excluded.  The  defendant  then  offered  to 
prove  by  the  way  bills  on  the  railroad  that  he  did  not  own  the  cattle, 
but  this  also  was  excluded. 

The  jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged  ex^ 
eeptions. 

P.  E.  Tucker  J  for  the  defendant. 

J.  8.  Morse^  for  the  Commonwealth. 

Chapman,  J.  The  evidence  that  the  defendant  employed  two  men 
to  assist  in  driving  the  cattle  from  the  Boston  and  Maine  Depot  through 
Cambridge  to  Boston ;  that  he  went  with  one  of  the  men  from  the  depot 
ahnost  to  Cambridge  Bridge,  and  then  took  a  horse  car  for  Brighton, 
and  met  the  men  at  Brighton,  and  paid  them  after  they  had  finished 
their  work,  tended  to  show  that  he  was  the  owner  of  the  cattle,  or  the 
agent  of  the  owner  employed  in  driving  them.  In  either  case  he  would 
be  liable.  But  the  evidence  offered  by  him  that  a  person  who  was  the 
owner  of  a  part  of  the  cattle  requested  him  to  employ  two  men  to 
assist  in  driving  them,  and  to  pay  them  at  Brighton,  tended  to  explain 
these  acts  and  to  show  that  he  performed  them  merely  as  a  servant  of 
the  owner,  employed  to  hire  and  pay  men.  If  the  hiring  and  payment 
of  the  men  constituted  all  his  agency  in  the  matter,  he  would  not  be 
liable,  because  the  men  were  not  acting  for  him  or  under  his  control. 
Bis  agenqr  would  not  extend  to  the  manner  of  doing  the  work. 

If  he  had  assisted  the  men  in  driving  the  cattle  through  Cambridge, 
he  would  be  liable  on  that  account ;  but  it  does  not  appear  that  he  ren- 
dered any  such  assistance.  The  testimony  of  Harding  ought  to  have 
been  admitted. 

It  was  objected  that  it  was  a  mere  conversation.  But  it  was  a  con- 
versation containing  a  request  of  the  owner  that  the  defendant  would  do 
him  a  service,  and  such  a  request  is  a  fact,  and  admissible  in  evidence 
as  such. 

The  way  bills  that  were  offered  were  clearly  inadmissible,  and  were 
properly  rejected;  but  for  the  rejection  of  Harding's  testimony  the 
exceptions  must  be  sustained. 
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agent— watchman  in  jail  not  liable  for  negligent  escape 

op  prisoner. 

State  v.  Erriceson. 

[82  N.  J.  (L.)  421.] 

In  t?^  Supreme  Court  ofNev)  Jersey^  February  Term^  1868, 

1.  An  Zziidlotment  for  a  N^ffliffent  Bsoape  will  lie  only  against  those  offloen  upon  whom 
the  law  casts  the  oblif atlon  of  safe  oastody,  and  will  not  lie  against  the  mere  servanta 
of  snch  officer. 

8.  A  Watohman  of  a  Jail  Is  not  liable  for  an  escape  of  a  prisoner  effected  through  hia 
negligence. 

This  case  came  to  this  court  for  its  advisory  opinion  from  the  Oyer 
and  Terminer  of  the  county  of  Monmouth. 

The  defendant  was  indicted  and  convicted  for  a  negligent  escape. 
It  appeared  upon  the  trial,  that  one  Jackson,  who  had  been  convicted  of 
grand  larceny,  escaped  from  the  county  jail,  to  which  he  had  been  legally 
committed ;  that  the  defendant  had  been  employed  by  the  sheriff  to 
watch  this  criminal  at  night ;  that  one  Mrs.  Smalley  was  the  keeper  of 
the  jaU,  and  that  she  kept  the  keys  of  the  cell  doors  in  her  own  room. 
Another  prisoner,  Tienny,  escaped  with  Jackson.  The  ceU  door  of 
Jackson  was  found,  in  the  morning,  unlocked.  The  defendant  had  the 
keys  of  the  outside  door  of  the  jail.  The  prisoner  was  locked  up  by  the 
jailer.  The  defendant,  about  twelve  o'clock  at  night,  laid  down  on  a 
bench,  near  the  stove  in  the  jail,  outside  of  the  cells,  and  then  fell 
asleep.  The  next  morning,  just  after  daylight,  it  was  discovered  that 
Jackson  had  got  out,  by  unlocking  both  his  cell  door  and  the  outside 
door  of  the  jail.  The  defendant  was  not  an  officer  of  the  prison,  being 
employed  for  the  occasion,  to  watch  Jackson  at  night.  It  was  admitted 
that  the  evidence  showed  that  the  escape  was  not  with  his  connivance. 

The  case  was  argued  before  Beaslet,  C.  J.,  and  Justices  Vbeden- 
BURGH  and  Depue. 

For  the  State,  JIfr.  McLean. 

For  the  defendant,  J.  Parker,    , 

The  opinion  of  the  court  was  delivered  by 

Beaslet,  C.  J.  As  it  appears  that  the  criminal  who  escaped  was  not 
in  the  custody  of  the  defendant,  the  latter  could  not  be  guilty  of  .the 
crime  of  which  he  has  been  convicted. 

The  offense  of  suffering,  by  negligence,  a  prisoner  to  escape,  is  one 
which  can  be  committed  only  by  the  person  in  whose  charge  the  law 
places  the  criminal.  This  rule  is  reasonable,  for  such  person  alone  has 
the  control  of  the  imprisonment,  and  can  thus  take  the  measures  neces- 
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Baryto  prevent  the  escape  of  the  prisoner.  Going,  then,  upon  the  facts 
as  stated  in  the  case,  it  is  clea!^  that  on  the  occasion  in  question,  the 
sheriff  and  the  keeper  of  the  jail  were  each  goilty  of  a  negligent  escape. 
The  prisoner  was  in  their  custody  and  they  are  responsible  in  law  for 
the  negligence  of  the  defendant,  who  was  their  agent.  It  is  also  equally 
certain  that  such  agent  could  not  commit  this  offense.  The  books  do 
not  leave  this  rule  of  law  in  any  uncertainty.  In  1  Russell  on  Crimes  ^ 
the  doctrine  is  stated  in  these  words:  ''  But  it  seems  that  an  indict- 
ment for  a  negligent  escape  will  only  lie  against  those  officers  upon 
whom  the  law  casts  the  obligation  of  safe  custody,  and  will  ^ot  lie 
against  the  mere  servants  of  such  officer."  And  in  the  second  volume 
of  Bum's  Justice,  edited  by  Chitty,^  two  cases,  which  are  in  point, 
are  thus  referred  to : '  *T.  Hill,  a  yeoman  wardour  of  the  town,  and'  Dod, 
the  gentleman  gaoler  there,  were  indicted  for  the  negligent  escape  of 
Colonel  Parker,  committed  to  the  town  for  high  treason.  Lord  Lucas, 
the  constable  of  the  town,  had  committed  the  Colonel  to  the  care  of  the 
defendants,  to  be  kept  in  the  house  of  the  defendant,  Hill.  The  judges 
present  (O.  B.  January,  1694),  were  of  opinion  that  the  defendants  were 
not  such  officers  as  the  law  took  notice  of,  and,  therefore,  could  not  be 
guilty  of  a  negligent  escape.  It  was  merely  a  breach  of  trust  to  Lord 
Lucas,  their  master.  Upon  the  same  principle,  T.  Stick,  a  wardour  of  ^ 
the  tower,  who  was  indicted  at  the  same  session  for  the  negligent 
escape  of  Lord  Clanconty,  was  acquitted." 

For  a  recognition  of  the  same  principle,  see,  also,  Bishop  on  Crim- 
inal Law.' 

Let  the  Oyer^  etc.,  be  advised  to  grant  anew  trial. 


NOTES. 

{  77.  Offloera  — -  Not  Ortmlnally  Liable  tor  Acts  of  Desmtles  or  ServantB.— 
An  officer  (public)  is  not  criminally  liable  for  the  criminal  acts  of  Ms  pabordl- 
nates  —  as  a  warden  of  a  prison  for  the  murder  of  a  prisoner  through  the  cruel 
treatment  of  a  deputy.*  And  so  of  a  military  officer  for  the  negligence  of  bis 
soldiers  acting  under  his  orders.^ 

f  78.  Sheriff  not  Indictable  for  Neglect  of  Duty  by  Deputy.— In  State  ▼. 
Berkthiref*  an  indictment  was  brought  against  a  deputy  sheriff  for  neglect  of 
duty  in  not  executing  certain  writs  of  capias.  The  Circuit  Court  quashed  the 
Indictment,  but  the  Supreme  Court  reversed  its  action.    "  The  high  sheriff,'* 

1  p.  490.  *U.v.  Hngglns,  S  Stnmge,  BBL 

S  p.  e.  •  B.  V.  Hntohinaon,  9  Ooz,  668  (1864). 

•yoLS,Me.8».  •  S  Ind.  907  (1860). 
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said  the  court,  citing  Hipp  v.  State,^  "  can  not  be  made  to  answer  for  his  deputy 
criminally.  Bat  we  see  no  good  reason  wh>the  deputy  himself  should  not  be 
liable  in  this  case." 

§  79 .  Baoape — Neerli^enoe  of  'Jailor — Indictment  Against  Sheriff. — In 
Nail  Y.  State,*  a  sheriff  was  indicted  for  suffering  a  prisoner  in  his  custody  to 
escape  from  jail.  It  appeared  that  the  jailor  had  allowed  the  prisoner  to  go 
out  of  the  prison  walls  for  exercise,  and  on  one  of  these  occasions  he  made 
good  his  escape.  The  sheriff  was  convicted.  On  appeal  the  Supreme  Court 
reversed  the  case.  ^<The  bill  of  exceptions  shows,"  said  Waucer,  J.,  <<that 
Thompson  was  one  of  the  deputies  of  the  defendant;  that  the  defendant  had 
instructed  the  jailor,  that  he  must  obey  the  orders  of  his  deputies  as  his  own ; 
and  that,  in  consequence  of  these  instructions,  the  jailor  was  In  the  habit  of 
yielding  obedience  to  the  orders  received  from  tiie  defendant's  deputies. 
Assuming  that  this  evidence  was  sufficient  to  show  that  the  defendant  had 
authorized  his  deputy,  Thompson,  to  give  directions  to  the  jailor  in  reference 
to  the  prisoners  in  his  custody;  yet,  as  every  man  is  presumed  to  be  Innocent 
until  his  guilt  Is  made  manifest  this  can  not  be  construed  as  an  authority  to 
Thompson  to  give  any  other  directions  than  such  as  were  legal,  proper  and 
customary.*  The  declarations  of  his  agent  do  not  bind  the  principal  if  not 
within  the  scope  of  his  agency,  or  expressly  authorized.  The  direction  of  the 
deputy  to  the  jailor,  to  allow  the  prisoner  the  liberties  enjoyed  by  him,  was  a 
command  to  violate  the  law — it  was  not  a  legal  or  proper  direction,  and  was 
not  within  the  scope  of  the  authority  conferred  by  the  defendant.  As  a  general 
rule,  if  an  agent  does  an  illegal  act,  the  principal  is  not  responsible  for  it  criminaH-' 
ter,  unless  it  is  shown  that  the  act  was  done  by  his  express  authority .«  The 
court  erred  in  permitting  the  declarations  of  the  deputy  to  go  to  the  jury  as 
evidence  against  the  defendant.  If  it  had  been  shown  tiiat  the  defendant  was 
cognizant  of  the  orders  which  his  deputy  gave,  and  made  no  objection,  the  case 
might  have  been  different.  Whether  or  not  a  sheriff  is  liable  criminally,  and  if 
so,  how  far,  for  an  escape  occasioned  by  the  negligence  or  v?illf ul  misconduct 
of  the  jailor,  is  a  question  which  is  not  presented  by  the  record,  as  it  now 
stands,  and  on  which  it  is  not  necessary  for  us  to  express  our  opinion.^  The 
Judgment  is  reversed  and  the  cause  remanded,** 

§  80.  Prinoipal  and  Agent  —  Ijiability  of  Principal.— <<  A  principal  or  a 
partner  may  be  civilly  liable  in  damages  for  the  tort  of  his  agent  or  associate 
under  facts  which  would  not  subject  him  to  criminal  responsibili^.  In  a  civil 
suit  the  material  Inquiry  is  whether  the  wrong  was  done  while  the  agent  was 
v?ithiQ  the  line  of  the  duly  with  which  he  was  charged  or  the  partner  within 
the  scope  of  the  partnership.  In  criminal  cases  it  is  the  participation  of  the 
principal  or  partner  in  the  wrongful  act,  either  directly  by  concurring  therein 
or  by  assenting  thereto.    If  the  principal  or  partner  commands,  procures,  or 

1  6  Black!  U9.  •  See  Rosooe's  Cr.  Bv.  413 ;.  8  Hawk.  P.  O., 

s  84  Ala. 803  (18«).  oh.  19,  seo.  29;  FeU'8  Case,  1  Balk.  873;  8 

*  3  Greenl.  Ev.,  seo.  68.  Bishop's  Or.  L.,  boo.  983;  Randolph  o.  Don- 

4  Patterson  v.  State,  81  Ala.  078 ;  Bez  «  aldson,  9  Oranoh,  76 ;  Com.  v.  Lewis,  4  Leigh, 

Hnggins,  3  Strance,  886;  Hem  v.  Nichols,  1  664. 

SalJc  889;  Kitchell  «.  liinnns,  8  Tex.  6; 

Commonwealth  o.  Lewis,  4  Leigh,  664. 
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expresses  assent,  that  the  wrong  shall  be  done,  before  or  at  the  time  of  its  com- 
mission, criminal  responsibility  maybe  fixed  npon  him."^ 

I  81.  nieffal  Sales  of  Uqaor.  —  The  mle  has  been  discussed  and  announced 
in  a  large  number  of  prosecutions  for  the  illegal  sale  of  intoxicating  liquors  by 
clerks  and  barkeepers.*  The  principle  is  that  the  principal  is  not  liable  for  an 
illegal  sale  of  liquors  made  by  his  servant,  in  his  absence,  or  against  his 
orders.*  The  cases  printed  in  full  at  the  beginning  of  >this  chapter,  and  the  fol- 
lowing, will  show  the  law  on  this  subject. 

§  82.  Same  —  The  Oases  Reviewed.  —  In  Common to^attA  v.  FMXwaii^^  the  de- 
fendant being  indicted  for  illegally  selling  intoxicating  liquors,  and  the  sale 
being  made  by  one  A.  in  Putnam's  store,  the  judge  instructed  the  jury  that  if 
the  defendant  made  the  sales,  <<  either  by  himself  or  by  his  agent,  they  might 
find  him  guilty;  as  to  the  question  of  agency  they  might  consider  A.  as  the 
agent  of  the  defendant,  if  by  the  procurement  of  the  defendant  he  was  in  the 
defendant's  store  tending,  and  while  there  sold  the  liquor  to  the  witness  with 
the  knowledge  or  consent  of  the  defendant."  On  appeal,  the  Supreme  Court 
held  this  error.  Said  Thomas,  J:  <<  We  think  not.  The  act,  the  sale,  must  be 
that  of  defendant,  though  done  through  another.  The  fact  that  the  person 
selling  was  a  clerk  of  the  defendant,  and  the  defendant  knew  of  the  sale  was 
not  sufficient.  He  might  have  had  knowledge  and  dissented  or  forbidden  it. 
There  must  be  evidence  from  which  the  jury  could  infer  the  assent  of  the  de- 
fendant." 

§  88.  niesal  Sale  by  A^rent  —  Latlirope  v.  State.  —  In  LaJUhitop^  v.  8tat^  it 
was  held  that  if  a  clerk  or  barkeeper  in  a  saloon  sold  intoxicating  liquor  with- 
out the  knowledge  and  against  the  instructions  of  his  employer,  the  latter  is 
not  criminally  responsible  for  the  act. 

WoRDEN,  J.  Prosecution  against  the  appellent  under  the  act  of  February 
27, 1878,  for  selling  on  the  14th  of  Bfarch,  1874,  intoxicating  liquors  to  one 
Bezln  Wlnshlp,  a  person  in  the  habit  of  getting  intoxicated.  Plea  not  guUty, 
trial  by  jury,  conviction,  motion  for  a  new  trial  overruled  and  judgment. 

The  appellant  claims  that  the  evidence  was  radically  defective  in  respect  to 
two  material  points,  viz.,  the  habits  of  Wlnshlp,  and  the  person  by  whom  the 
liquor  was  sold  to  him.  With  regard  to  Wlnshlp,  it  may  be  observed  that  the 
evidence  shows  him  to  have  been  a  substantially  industrious,  well-to-do  farmer, 
living  some  distance  from  town,  of  somewhat  bibulous  appetite,  who,  when  in 
town,  was  occasionally  given  to  excess,  but  not  to  such  a  degree  as  to  materially 
interfere  with  his  thrift,  prudence  or  prosperity.  The  evidence  that  he  was 
« in  the  habit  of  getting  intoxicated  "  is  not  very  clear  or  satisfactory;  but  as 
the  appellant,  as  will  be  shown  hereafter,  treated  him  as  a  person  in  the  habit 
of  getting  in  that  condition,  perhaps  more  from  the  peculiar  character  of  the 

^  Bsrnett  v.  State,  64  Ala.  686  (1875).   As  Utter,  44  Barb.  171  (1864) ;  Anderson  v.  State 

to  reoeiving  stolen  goods  taken  by  partner,  SS  Ohio  St.  806  (1878) ;  Lathrope  o.  State,  61  Ind . 

see  B.  V.  Smith,  L.  B.  1 0. 0.  B.  S66  (1870).  102  (1875).   And  see  State  v.  Dawson,  8  Bay, 

s  See  Fatteisono.  State,  81  Ala.  671  (1868);  860  (180S);  People  «.  Parks,  49  Hich.  888 

Barnes  v.  State,  19  Oonn.  898  (1849) ;  Hipp  o.  (1888) ;  State  v.  McGrath,  78  Ho.  181  (1880). 
State,  6  Blaokf .  149  (1839) ;  Anderson  «.  State,  «  /d. 

89  Ind.  668  (1878) ;  Hanson  o.  State,  48  Ind.  «  4  Gray,  16  (1866). 

960  (1878) :  Com. 9. Nichols, lOHeto.860  (1846) ;  •  61  Ind.  198  (1876). 

Com.  V.  Mason,  IS  AUen  186  (1866) ;  People  «. 
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times  than  from  the  actual  habits  of  the  man,  we  pass  this  point  in  the  case 
without  further  observation. 

We  come  to  the  other  question;  was  it  shown  that  the  appellant  sold  the 
liquor  to  Winship? 

The  appellant,  it  appeared|  procured  his  permit  January  8I9 1874.  Gteorge 
M.  Barrick,  on  whose  affidavit  the  prosecution  was  instituted,  was  s^om  as  & 
witness,  and  testified  in  respect  to  the  selling  as  follows :  — 

<<  Enow  Henry  Lathrope ;  that's  him.  Enow  Rezin  Winship ;  knew  him  for  fif- 
teen years.  I  saw  Mr.  Bezin  Winship  in  Lathrope's  saloon,  on  the  14th  day  of 
March,  1874,  about  that  time.  I  saw  him  purchase  intoxicating  liquor  there  on 
that  day.  It  was  lager  beer;  It  is  intoxicating;  he  paid  for  that;  I  think  he  got 
it  of  Albert  Bandels ;  I  may  be  mistaken ;  I  won't  say  positive ;  my  recollection  is 
it  was  Bandels;  he  was  clerking  for  Lathrope  in  his  saloon;  he  paid  for  that 
liquor.  Henry  Lathrope  was  in  the  saloon  somewhere,  in  Warsaw,  Eosclusko 
County.    He  drank  it  out  of  a  beer  tumbler  off  the  counter. 

On  cross-examination  he  said:  — 

"  On  or  about  the  14th  day  of  March;  it  was  on  the  14th,  if  you  must  have  it 
that  day;  I  put  it  down  in  the  book  I  have  with  me ;  I  put  it  down  on  the  I4th ; 
I  wanted  to  recollect  it;  it  was  my  business,  walking  around  to  see  if  they  were 
selling  liquor  in  violation  of  law;  they  did  not  say  anything  about  my  filing 
affidavits;  I  did  not  ask  him  who  I  was  to  get  my  pay  from ;  J —  W —  hired  me 
and  paid  me;  five  days  I  worked ;  that  is  the  only  time  I  saw  him  take  a  drink 
in  there;  was  not  In  there  drinking  beer  every  day;  I  drank  In  there  three 
glasses  of  beer ;  I  would  go  in  and  stay  two  or  three  minutes  at  a  time.  *  *  * 
I  wanted  to  earn  my  money.  I  reported  the  violation  to  Mr.  W — ;  can't  re- 
member who  it  was  that  drank  with  him.  I  don't  know  whether  I  swore  be- 
fore Lutes  that  Lathrope  was  not  there ;  I  would  not  be  certain  as  to  what  I 
swore  yesterday;  would  not  swear  positively  that  Lathrope  was  there,  but 
think  he  was  some  place  in  the  room." 

This  was  the  only  evidence  in  the  case  in  relation  to  the  selling,  except  to  be 
hereafter  noticed. 

Hiram  F.  Berst  testified,  that  he  had  seen  Winship  in  the  appellant's  saloon 
since  he  got  his  permit,  drinking  lemonade;  that  he  asked  for  beer,  but  this 
was  refused  by  Lathrope. 

Austin  C.  Funk  testified,  that  he  had  known  Winship  for  twenty  years;  had 
seen  him  at  Lathrope's  saloon  trying  to  get  liquor,  but  that  the  latter,  since  he 
received  his  permit,  invariably  refused  to  let  him  have  it. 

Winship  testified  as  follows:  "  I  have  not  bought  any  liquor  of  any  kind  of 
Henry  Lathrope,  or  in  his  presence,  since  he  had  been  selling  under  his  permit. 
Lathrope  refused  me  every  time  I  tried  to  get  any.  I  have  never  go^any  there, 
except  what  I  got  that  day  of  Bandels;  did  not  see  anything  of  Lathrope  in  the 
building;  he  was  not  there  to  my  knowledge;  he  might  possibly  have  been  in 
the  building,  but  if  he  was,  I  did  not  see  him." 

Bandels  testified :  <<  Henry  Lathrope  gave  me  instructions  when  I  commenced 
clerking  for  him,  not  to  sell  any  liquor  of  any  kind  to  Bezin  Winship,  an^fre- 
quently  since  he  has  given  me  the  same  instructions." 

The  appellant  testified  on  his  original  examination,  as  follows:  **I  knew 
Bezin  Winship,  I  got  my  permit  on  the  81  st  day  of  January,  1874.  I  refused  to 
let  him  have  any  liquor,  immediately  afterwards  on  his  first  application^  and 
have  always  refused  him  since  that  time;  I  have  not  sold  him  a  drop  of  any* 
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thing  except  lemonade  since  getting  my  permit,  and  he  has  never  got  a  drop  of 
Bandels  to  my  knowledge."  The  cross-ezamlnation  developed  nothing  mate- 
rial, except  that  the  appellant  had  given  Bandels  directions  not  to  sell  to 
Winship. 

An  examination  of  the  evidence  satisfies  ns  that  the  conviction  can  not  and 
ought  not  to  be  sustained.  It  is  apparent  that  the  appellant  was  trying  to  keep 
within  the  law.  Thoagh  it  is  questionable  whether  Winship  should  be  regarded 
as  a  person  in  the  habit  of  getting  intoxicated,  yet,  Lathrope,  thinking,  doubt- 
less, that  it  would  be  more  prudent  and  safe  not  to  sell  to  him,  acted  accord- 
ingly. If  Bandels  sold  to  him  without  the  knowledge  and  against  the  instructions 
of  Lathrope,  the  latter  is  not  responsible  criminally  for  the  act.^  The  tendency 
of  the  evidence,  that  of  Barrick,  perhaps,  excepted,  is  to  show  that  the  liquor 
was  sold  by  Bandels,  without  the  knowledge  or  consent  and  against  the  express 
instructions  of  Lathrope.  The  witness  Barrick  does  not  ap2>ear  in  a  very  envi- 
able light.  A  hired  spy  and  voluntary  informer,  he  came  before  the  court  ex- 
hibiting qualities  calculated  to  throw  suspicion  upon  his  testimony.  On  his 
examination  in  chief,  he  fixed  the  time  of  the  supposed  offense  as  the  14th  of 
liarch,  1874,  about  that  time.  On  his  cross-examination,  he  repeated  that  it 
was  on  or  about  the  14th  of  ICarch.  But  he  finally  said  it  was  on  that  day ; 
that  he  put  it  down  in  the  book  and  wanted  to  recollect  it.  But  if  it  was 
on  that  day,  and  he  knew  it,  having  put  it  down  in  the  book,  why  did  he  not 
say  so  in  the  first  place,  and  not  make  the  time  indefinite  by  using  the  word 
**  about "  as  if  to  guard  against  contingencies?  He  could  not  remember  who  it 
was  that  drank  with  Winship.  It  would  seem  that  his  business  and  purpose 
should  have  impressed  so  material  a  matter  upon  his  memory.  But  his  lack  of 
memory,  either  real  or  simulated,  was  remarkable;  for  he  said  that  he  did  not 
know  whether  he  swore  before  Lutes  that  Lathrope  was  not  there;  that  he 
would  not  be  certain  as  to  what  he  swore  yesterday.  On  his  examination  in 
chief,  he  said  that  Lathrope  was  in  the  saloon  somewhere,  when  the  liquor  was 
purchased;  but  on  the  cross-examination,  he  said  he  would  not  swear  that 
Lathrope  was  there,  but  thought  he  was  some  place  in  the  room.  The  result 
of  his  testimony  in  respect  to  the  presence  of  Lathrope  when  the  liquor  was 
sold  is,  that  he  did  not  know,  but  he  thought  he  was  then  somewhere  In  the 
room.  He  does  not  profess  to  have  seen  him  there.  Indeed,  if  he  had  seen 
him,  he  could  have  fixed  his  locality  in  the  room  more  definitely  than  <<  some 
place  in  the  room.**  Nor  did  he  assign  any  reason  why  he  thought  Lathrope 
was  there.  The  witness  did  not  know,  but  simply  thought  that  Lathrope  was 
there,  no  reason  being  assigned  for  thinking  so.  This  evidence  would  not  be 
sujOScient  to  justify  a  recovery  in  a  civil  action,  where  the  question  depended 
upon  the  presence  of  Lathrope,  much  less  a  conviction  in  a  criminal  one. 

The  case  was  not,  in  our  opinion  made  out,  there  having  been  no  sufficient 
evidence  that  the  liquor  was  sold  with  the  knowledge  or  consent  of  Lathrope. 

The  judgment  below  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

In  Bipp  V.  8tate^^  Blackford,  J.,  said:  "  Indictment  against  ao  inn-keeper 
under  the  statute  of  1832,  for  selling  a  half  pint  of  whisky  to  a  man  who  was  in- 
toxicated. Flea,  the  general  issue.  Verdict  and  j  udgment  against  the  defendant. 
There  was  evidence  on  the  trial  tending  to  show  that  the  whisky  was  sold  by  an 
agent  of  the  defendant;  and  the  court  charged  the  jury,  that  though  the  sale  was 

1  (VLeary  v.  State,  44  Ind.  91,  and  oaaes  s  5  Blackf.  149;  83  Am.  Dec  488  (1889). 

there  cited;  Wreidt  v.  State,  44  Ind.  579. 
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made  by  a  person  whom  the  defendant  had  left  In  his  tavern  as  barkeeper  and 
though  it  was  sold  without  the  defendant's  knowledge,  yet  that  the  defendant 
was  as  guilty  as  if  the  sale  had  been  made  by  himself.  To  this  instruction  the 
defendant  excepted,  and  we  think  it  ought  not  to  have  been  given.  The  landlord 
was  not  liable  under  the  circumstances  to  an  indictment  for  the  act  of  his  bar- 
keeper. If  the  defendant  had  commanded  the  offense  to  be  committed  or  had 
been  present  when  It  was  committed  without  making  any  objection  to  it,  the 
act  would  have  been  his  own,  and  the  Indictment  could  have  been  sustained. 

<<  The  general  rule  is  that  a  master  is  liable  in  a  civil  suit  for  the  negligence  or 
unsklllfulness  of  his  servant  when  he  is  acting  in  the  employment  of  his  mas- 
ter; but  that  he  is  not  subject  to  be  punished  by  Indictment  for  the  offenses  of 
his  servant  unless  they  are  committed  by  his  command  or  with  his  assent.  The 
following  is  a  leading  case  on  this  subject:  An  Indictment  was  found  against 
the  warden  of  a  prison  and  his  deputy  for  the  murder  of  a  prisoner  by  keeping 
him  in  an  unhealthy  place,  etc.  It  was  proved  on  the  trial  of  the  warden  that 
the  act  complained  of  was  done  by  the  deputy  alone  without  the  command  or 
knowledge  of  the  principal.  The  court  held  that  though  the  evidence  showed 
the  deputy  to  be  guilty  of  the  offense  charged  yet  that  the  principal  was  not 
liable.  It  was  said  by  the  court  in  that  case  that  though  the  defendant  was 
warden,  yet  it  being  found  that  there  was  a  deputy  he  was  not  as  warden 
guilty  of  the  facts  committed  under  the  authority  of  his  deputy;  that  he  should 
answer  as  superior  for  his  deputy  civilly  but  not  criminally;  that  though  a 
sheriff  must  answer  for  the  offenses  of  his  jailor  civilly,  that  is  he  Is  subject 
In  an  action  to  make  satisfaction  to  the  party  injured,  yet  he  Is  not  to  answer 
criminally  for  the  offenses  of  his  under  officer;  that  he  only  is  criminally  pun- 
ishable, who  immediately  does  the  act  or  permits  it  to  be  done;^  that  therefore 
if  an  act  be  done  by  the  command  or  direction,  or  with  the  consent  of  the  prln- 
cipal,  the  principal  is  not  criminally  punishable  for  it.>  We  have  also  had  a^ 
cause  in  this  court  in  which  the  same  principle  is  decided.  It  was  an  indict- 
ment against  a  person  for  retailing  spirituous  Uquor  without  a  license.  The 
defendant's  wife  in  his  absence  had  committed  the  offense,  and  there  was  no 
proof  of  his  having  authorized  the  act.  The  court  held  that  the  husband  was 
not  liable.' 

<*  The  question  whether  the  barkeeper  can  be  indicted  for  the  offense  under 
consideration  can  have  no  influence  on  this  case.  It  is  sufficient  for  the  de- 
fense against  this  indictment  that  the  statute  under  the  circumstances  does 
not  apply  to  the  defendant. 

**  It  appears  that  the  court  refused  to  charge  the  jury,  that  if  they  had  reason- 
able doubts  of  the  defendant's  guilt  as  charged  in  the  indictment,  they  should 
acquit  him.  The  court  ought  to  have  given  the  charge.^  There  is  a  question 
made  in  this  cause  relative  to  the  admission  of  certain  testimony,  but  its  ex- 
amination is  not  necessary." 

Bt  Coubt.    The  judgment  is  reversed.    Cause  remanded,  etc. 

In  State  v.  Molioney^  the  opinion  of  the  court  was  delivered  by  GmnLULN,  C. 
J.,  as  follows:  ** The  defendant  was  charged  with  unlawfully  selling  spirituous 
liquor  to  an  habitual  drunkard.  The  only  proof  of  the  fact  was,  that  the  per- 
son alleged  to  have  been  an  habitual  drunkard,  bought  spirituous  liquor  from 

1  Hale  P.  0. 114.  «  Hiler  «.  State,  4  Blackf.  S62;  U.  S.  v. 

*  Rex  o.  Hugglna,  8  Ld.  Raym.  1574.  Wilson,  1  Baldw.  100. 

•  Pennybaker  v.  State,  2  Blackl.  484.  »  23  Minn.  781. 
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defendant's  clerk,  there  being  no  evidence  of  the  defendant  being  present,  nor 
of  his  having  given  the  clerk  authority  to  sell  to  this  particular  person,  or  to  any 
iiabitaal  drunkard.  The  sale  by  the  clerk  was  made  at  defendant's  saloon, 
where  he  appears  .to  have  carried  on  the  business  of  selling  liquors,  apparently 
under  a  license.  The  presumption,  from  a  clerk  being  employed  at  the  saloon, 
would  be,  that  he  had  authority  from  the  defendant  to  make  such  sales  as  were 
lawful.  A  single  unlawful  sale  by  such  clerk  would  not  raise  any  presumption 
that  his  master  had  given  him  authority  to  violate  the  law." 

In  Seibert  v.  8UUe,^  the  defendant  was  Indicted  for  Illegal  sale  of  liquor 
made  by  his  wife  in  his  store  In  his  absence.  The  court  charged  the  jury 
tliat  if  the  wife  was  acting  as  his  clerk  in  the  store  at  the  time,  he  was  liable 
for  her  act.  This  was  held  error.  *'  The  charge  of  the  court,"  said  Byrd,  J., 
"  is  too  broad.  The  mere  fact  that  the  wife  was  the  derk  of  the  accused,  and 
her  violation  of  the  law,  did  not  authorize  the  jury  to  find  the  prisoner  guilty. 
The  jury  should  have  been  satisfied  from  the  evidence  beyond  a  reasonable 
doubt  that  the  liquor  was  sold  by  the  authority  of  the  accused  in  order  to  con- 
vict him.  The  evidence,  all  of  which  is  set  out  In  the  record,  did  not  author- 
ize the  court  to  give  the  charge  therein  set  out.  A  principal  is  not  liable 
criminally  for  the  unlawful  act  of  his  agent  or  clerk,  unless  he  participated  In 
the  act  or  consented  to  it;  and  this  participation  or  consent  can  not  be  pre- 
sumed by  the  court  or  jury  merely  from  the  fact  that  the  seller  was  the  clerk 
of  the  accused.    Let  the  judgment  be  reversed,  and  the  cause  remanded.." 

In  O  *Leary  v.  StaU^*  an  indictment  for  selling  liquors  to  one  In  the  habit  of 
getting  Intoxicated,  the  defendant,  a  saloon-keeper,  had  given  orders  not  to 
sell  any  liquors  to  the  drunkard,  but  they  were  sold  to.  him  by  his  barkeeper 
in  his  absence,  without  his  knowledge  and  against  his  express  direction.  '*  On 
this  state  of  facts,"  said  the  Supreme  Court,  "the  conviction  can  not  be  sus- 
tained." 

In  Thompson  v.  StatCf*  the  defendant  was  the  proprietor  of  a  saloon,  in  which 
his  barkeeper  sold  a  glass  of  whisky  to  a  minor  contrary  to  law.  The  defend- 
ant was  not  present  at  the  time  of  the  sale,  and  the  evidence  did  not  show  that 
he  had  authorized  his  barkeeper  to  sell  to  minors.  "  On  this  evidence,"  said 
the  Supreme  Court,  <*  the  conviction  can  not  be  sustained,  as  has  been  held  in 
several  cases  in  this  court."  And  in  IVendt  v.  State^*  It  was  said:  <*  Nor  doe^ 
the  evidence  show  that  the  sale  was  made  by  the  appellant  nor  even  by  his 
agent.  It  shows  that  it  was  made  by  a  young  man  behind  the  counter.  Neither 
the  presence  of  the  appellant  at  the  sale  nor  his  approval  of  the  act  is  shown; 
nothing  to  fix  upon  him  the  guilty  knowledge  of  the  offense.  Leaving  out  the 
evidence  on  behalf  of  the  defence,  the  State  has  not  proved  the  charge  made 
against  the  appellant."  In  Latier  v.  State f^  it  is  said :  **  There  is  no  proof  that 
the  defendant  had  any  knowledge  of  these  sales,  or  that  he  authorized  them; 
but,  on  the  contrary,  it  appears  that  he  had  expressly  Instructed  the  barkeeper 
not  to  sell  to  persons  under  age,  and  not  to  sell  in  violation  of  the  law.  It  is 
contended  that  the  evidence  did  not  support  the  verdict.  *  *  *  The  case 
must  be  reversed,  because  there  was  nothing  in  the  evidence  from  which  the 
inference  could  be  drawn  that  the  defendant  either  did  the  acts  charged  in  the 
Indictment,  or  that  they  were  done  by  his  authority  or  consent,  express  or  im- 
plied, or  even  with  his  knowledge.    We  must  not  hold  men  responsible  for 

140  Ala.  60  (1886).  «48Ind.  570(1874). 
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crimes  committed  by  others,  without  e^ome  proof  that  they  either  procured, 
counseled,  or  advised  their  perpetration.  We  know  full  well  that  in  this  class 
of  cases  the  guilty  may  sometimes  escape  for  a  failure  of  this  proof,  and  that  it 
may  sometimes  be  impossible  to  produce  it  in  cases  whe^e  it  exists.  But  these 
considerations  are  also  applicable  to  every  other  class  of  crimes.  The  guilty 
frequently  go  unpunished  for  lack  of  proof,  but  this  is  better  than  that  the  inno- 
cent should  be  punished  as  well  as  the  guilty.  The  law  upon  this  subject  is 
settled.  It  was  ruled  in  this  State  as  early  as  1881,  in  Pennybaker  v.  State,^ 
and  this  was  confirmed  in  Hipp  v.  Stated  If  there  had  been  evidence  that 
on  other  occasions  the  barkeeper  had  sold  to  infants,  with  the  defendant's 
knowledge,  and  that  the  latter  made  no  objection,  or  still  continued  him  in  his 
employ,  and  the  jury  had  inferred  therefrom  that  he  did  so  by  the  defend- 
ant's authority,  we  would  not  be  authorized  to  interfere.  But  there  was  no 
such  evidence  in  these  cases. 

<<  The  barkeeper  was  asked  on  cross-examination,  if  he  did  not  frequently  go 
into  the  saloon  on  Sunday,  and  sell  liquor  there.  The  defendant's  objection  to 
this  question  was  overruled,  and  he  excepted.  The  answer  was  that  for  the 
purpose  of  reaching  another  room,  to  which  access  could  be  had  only  through 
the  saloon,  he  did  frequently  go  into  the  saloon  on  the  Sabbath,  but  did  not 
frequently  sell  liquor  on  that  day.  The  defendant  urges  that  the  evidence  was 
irrelevant,  and  tended  to  create  prejudice  against  him.  The  answer  to  the 
question  could  not,  we  think,  have  that  effect,  as  it  was  in  the  negative.  Had 
it  been  in  the  aflOrmative,  and  followed  by  evidence  that  the  defendant  knew 
that  such  was  his  barkeeper's  frequent  practice,  and  permitted  it,  we  think  it 
would  have  tended  to  show  that  the  instructions  given  him,  not  to  sell  liquor  in 
violation  of  law,  were  not  given  to  be  obeyed,  and  were  intended  merely  for 
use  in  evidence  to  avoid  just  liability.  The  nature  of  the  answer  given  to  the 
question  put,  probably  furnished  the  reason  which  induced  the  prosecuting 
attorney  to  desist  from  further  search  in  that  direction. 

''The  judgments  are  reversed,  and  the  cause  remanded  for  new  trials." 

lu  Oaiocehio  v.  State^*  Hurt,  J.,  said:  <*  The  defendant  was  convicted  upou  an 
indictment  charging  him  with  the  sale  of  whisky  without  turning  the  crank  of 
the  register,  he  being  a  liquor  dealer.  There  was  no  evidence  tending  in  the 
remotest  degree  to  prove  that  appellant  sold  the  whisky;  nor  was*  there  any 
attempt  to  prove  that  he  authorized  the  sale  in  any  way,  directly  or  indi- 
rectly, or  assented  thereto,  or  knowingly  participated  in  the  profits  of  the  trans- 
action. The  sale  being  made  by  his  bartender,  the  court  below  charged  the 
jury  upon  that  fact  as  follows :  '  You  are  further  instructed  that,  if  you  find  that 
the  barkeeper  of  Gaiocchlo  sold  the  said  whisky  to  said  Curtis,  and  failed  to 
turn  the  crank  of  the  said  register,  that  said  Gaiocchlo  (defendant)  is  guilty  as 
if  he  had  sold  the  whisky  himself  and  failed  to  turn  the  crank.'  To  this  charge 
the  defendant's  counsel  excepted  In  almost  every  way  known  to  the  law,  and 
reserved  the  point  by  bill. 

'<  The  rule,  we  think,  is  this:  If  the  dealer  authorized  the  sale  In  any  way, 
directly  or  Indirectly,  or  assented  thereto,  or  knowingly  participated  in  the 
profits,  he  would  be  guilty.^ 

1  2Blackf.  484.  wealth  v.  Klchola,  10  Meto.  860;  State  v 

9  SBlackf.  149.   >  Bergman,  8  Nott   ft  M.  84,  note;  State  v 
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«  We  do  not  think  that  it  is  necessary  to  seek  lij^ht  beyond  the  act  creating  the 
offense.  This,  to  oar  minds,  settles  the  question.  It  reads  as  follows :  <  That 
11  any  liquor  dealer,  his  clerk,  agent,  or  employe,  shall,  on  the  sale,  barter,  or 
giving  away  of  any  vinous,  spirituous,  or  malt  liquors,  fail  to  turn  the  crank  of 
the  proper  register,  as  hereinbefore  required,  the  person  so  offending,  for  each 
failure,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be 
fined  not  less  than  fifty  dollars  and  not  more  than  one  hundred  and  fifty  dol- 
lars.' This  act  seeks  to  punish  the  person  offending,  not  by  reason  of  the  fact 
that  he  is  the  dealer,  but  by  reason  of  the  selling,  etc.,  and  failing  to  turn  the 
crank.  The  State  must  prove  that  the  defendant  sold,  bartered,  or  gave  away 
the  whisky,  etc.,  and  failed  to  turn  the  crank,  or  tliat  some  other  person  is 
guilty,  and  the  defendant  authorized,  directly  or  indirectly,  the  sale,  or  assented 
to  the  same,  or  knowingly  participated  in  the  profits  arising  therefrom;  but  this 
act  does  not  hold  him  guilty  simply  upon  the  ground  that  he  is  the  dealer.  To 
us  such  a  doctrine  would  be  monstrous.  The  defendant's  property,  and,  in  de- 
fault of  that,  his  liberty,  would  be  placed  in  the  hands  of  his  bartender.  In 
one  day  (each  sale,  barter,  or  giving  away  being  a  separate  offense)  the  bar- 
tender could  bankrupt  his  principal. 

"  The  defendant  not  only  excepted  to  the  charge  of  the  court  on  this  point,  but 
asked  the  proper  charges,  which  were  refused ;  to  which  the  defendant  excepted, 
and  reserved  his  bill.  We  are  of  the  opinion  that  the  court  below  erred  in  the 
charge,  and  the  refusal  to  give  the  charges  asked  by  defendant  was  another 
error  growing  out  of  the  first.  From  the  record  it  appears  that  the  defendant 
was  tried  without  plea;  nor  does  it  appear  that  he  stood  mute.  There  being 
no  plea,  there  was  no  issue  to  be  determined;  hence  there  was  no  trial.  For 
the  above  errors,  the  judgment  is  reversed  and  the  cause  remanded. 

"  Beveraed  and  remanded. ^^ 

§  84.  Same — Hanson  v.  State.  —  In  Hanson  v.  StaUy^  H.  was  indicted  under 
a  statute  making  it  unlawful  for  <<any  person  by  himself  or  agent"  to  sell 
Intoxicating  liquor  to  a  minor.  The  barkeeper  ln*charge  of  H.'s  saloon  In  the 
absence  and  without  the  knowledge  of  H.  sold  liquor  to  a  minor.  Heldt  that 
A.  was  not  liable  to  conviction  under  the  statute. 

DowNKT,  C.  J.  This  was  an  Indictment  against  the  appeUant,  charging  that 
on  the  7th  day  of  June,  1878,  at,  etc.,  he  did  unlawfully  sell  to  Edward  Coval, 
who  was  then  and  there  a  person  under  the  age  of  twenty-one  years,  one  pint 
of  intoxicating  liquors,  contrary,  etc.  On  arraignment,  the  defendant  pleaded 
not  guilty.  The  issue  was  tried  by  the  court,  and  there  was  a  finding  against 
the  defendant.  He  moved  for  a  new  trial,  on  account  of  the  insufficiency  of 
the  evidence.  His  motion  was  overruled,  aoid  sentence  was  pronounced 
against  him.  The  error  assigned,  is,  among  others  the  overruling  of  the 
motion  for  a  new  trial.  The  sixth  section  of  the  act  relating  to  intoxicating 
liquors,' is  as  follows:  "It  shall  be  unlawful  for  any  person  by  himself,  or 
agent,  to  sell,  barter,  or  give  intoxicating  liquors  to  any  minor,  or  to  any  per- 
son intoxicated,  or  to  any  person  who  is  in  the  habit  of  getting  intoxicated." 
By  the  fourteenth  section  of  the  act,  the  punishment  for  violating  the  sixth 
section  of  the  act  Is  a  fine  of  not  less  than  ten  nor  more  than  fifty  dollars,  or 
Imprisonment  in  the  county  jail  not  less  than  ten  nor  more  than  thirty  days. 

4SInd.6fiO(lS78}.  •  Acts  187S,  p.  IM. 
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The  evidence  in  the  case  that  we  are  considering,  which  was  that  of  the  per- 
son who  purchased  the  liquor,  shows  that  he  was  under  twenty-one  years  of 
age  at  the  time  of  the  trial;  that  on  the  7th  day  of  June,  1873,  in  Marion 
County,  Indiana,  and  in  the  city  of  Indianapolis,  he  went  into  the  saloon  of  the 
defendant,  where  liquors  were  sold,  with  two  other  persons  who  were  adults, 
and  requested  of  the  defendant's  barkeeper  and  agent,  in  the  absence  of  the 
defendant,  to  furnish  him  a  cigar,  and  the  other  two  persons  whisky;  that  the 
cigars  and  whisky  were  furnished  as  requested;  that  the  two  persons  with 
him  drunk  the  whisky  so  furnished,  but  he  did  not  drink  any  of  it,  or  any 
other  intoxicating  liquor,  but  paid  the  defendant's  bartender  for  the  cigar 
which  he  smoked,  and  for  the  whisky  drank  by  the  other  two  persons. 

It  is  claimed  by  counsel  for  the  appellant,  that  this  evidence  is  insufficient 
in  two  essential  particulars :  1st,  that  the  sale  was  made  in  the  absence  of  the 
appellant,  and,  so  far  as  the  evidence  shows,  without  liis  [knowledge ;  and  2d, 
that  the  witness  did  not  purchase  any  intoxicating  liquor  to  drink  himself » 
which  was  essential  to  a  conviction. 

Perhaps  it  may  be  fairly  inferred  from  the  evidence  that  the  appellant  had  a 
license  or  permit  to  sell  liquors.  It  is  shown  that  the  place  was  a  saloon  where 
liquors  were  sold,  and  there  was  a  barkeeper  there.  Assuming,  then,  that 
the  defendant  was  lawfully  engaged  in  the  business  of  retailing  intoxicating 
liquors,  that  the  bartender  was  his  agent,  and  in  the  absence,  and  without  the 
knowledge  of  the  defendant,  sold  the  liquor  to  the  minor,  the  first  question  is, 
does  this  show  a  violation  of  section  6  by  the  defendant?  The  section  oa 
which  the  indictment  is  founded  makes  it  penal  if  the  defendant,  by  himself  or 
his  agent,  sold  to  the  minor.  But  can  we  presume  that  the  defendant,  when 
he  left  the  bartender  in  charge  of  the  bar,  made  him  his  agent  to  sell  to  a 
minor,  an  act  which  would  be  in  violation  of  law?  There  Is  no  evidence  that 
he  authorized  any  such  sale.  If  that  fact  can  be  found,  it  must  result  as  an 
inference  from  the  fact  that  the  bartender  was  left  in  charge  of  the  bar.  We 
think  that  no  such  Inference,  from  that  fact  alone,  can  arise.  If  It  had  been 
shown  that  the  defendant  had  authorized  and  instructed  his  barkeeper  to  sell 
to  the  infant  in  question,  or  to  infants  generally,  or  If  he  had  been  present 
authorizing  or  assenting  to  the  sale  to  the  minor  the  case  would  be  different. 
As  the  evidence  does  not  show  that  the  bartender  was  the  agent  of  the  defend- 
ant to  make  the  sale  in  question,  we  think  that,  on  this  point  in  the  case,  it  was 
not  sufficient  to  justify  the  finding  of  the  court.  We  need  not  decide  what 
would  have  been  the  case  had  the  indictment  been  against  the  barkeeper  who 
sold  the  liquor.  In  Lauer  v.  the  State,^  a  case  involving  this  question,  it  was 
said:  <<  But  the  cases  must  be  reversed,  because  there  was  nothing  In  the  evi- 
dence from  which  the  inference  could  be  drawn  that  the  defendant  either  did 
the  acts  cliarged  in  the  indictment,  or  that  they  were  done  by  his  authority  or 
consent,  express  or  implied,  or  even  with  his  knowledge.  We  #nust  not  hold 
men  responsible  for  crimes  committed  by  others,  without  some  proof  that 
they  either  procured,  counselled,  or  advised  their  perpetration.  We  know  full 
well  that  in  this  class  of  cases  the  guilty  may  sometimes  escape  for  a  failure  of 
this  proof,  and  that  it  may  sometimes  be  impossible  to  produce  it  in  cases 
where  it  exists.  But  these  considerations  are  also  applicable  to  every  other 
class  of  crimes.  The  guilty  frequently  go  unpunished  for  lack  of  proof,  but 
this  is  better  than  that  the  innocent  shall  be  punished  as  well  as  the  guil^. 

i24Ind.l8l. 
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Tbe  law  upon  mis  stibject  is  well  settled.  It  was  ruled  in  this  State  as 
enrly  as  X8;Ji,  In  ^fmnybaker  v.  State,^  and  this  was  confirmed  in  Hipp  v. 
State,*  If  there  had  been  evidence  that  on  other  occasions  the  barkeeper  had 
sold  to  infants,  with  the  defendant's  knowledge,  and  that  the  latter  made  no 
objection,  or  still  continued  him  in  his  employ,  and  the  jury  had  inferred 
therefrom  that  he  did  so  by  the  defendant's  authority,  we  would  not  be  author- 
ized to  interfere."  It  is  doubtful  whether  the  fact  that  the  section  in  question 
expressly  makes  a  sale  by  the  agent  criminal,  as  well  as  one  made  by  the 
defendant  himself,  creates  any  material  difference  between  this  section  and  the 
sections  in  former  laws  on  the  subject,  since  it  was  held  under  such  former 
laws  that  the  vendor  might  be  convicted,  if  it  appeared  that  the  sale  was  made 
by  him  through  his  agent,  it  appearing  that  the  particular  sale  was  authorized 
by  him.  One  who  sells  intoxicating  liquor  by  his  agent,  duly  authorized 
thereto,  must  be  regarded  as  selling  it  himself.* 

The  other  ground  taken  against  the  conviction  in  this  case  raises  the  question 
whether.  If  a  minor  purchase  liquor,  not  to  be  drank  by  himself,  but  by  others 
who  are  adults,  the  person  selling  to  him  is  guilty  of  a  violation  of  section  6. 
That  the  selling  in  such  a  case  is  within  the  letter  of  the  section  is  clear 
enough.  But  the  question  is,  is  it  within  the  mischief  against  which  it  was 
intended  to  gnard?  Laws  are  not  to  be  literally  construed  when  such  a  con- 
stmction  will  carry  them  beyond  the  legislative  intention.  As  it  is  not  neces- 
sary in  this  case  that  we  should  decide  this  question,  we  leave  it  undecided. 

The  judgment  Is  reversed  and  the  cause  remanded,  with  instructions  to 
grant  a  new  trial. 

§  85.  Same — Anderson  v.  State.  —  In  Anderson  v.  State,^  A.  was  in* 

dieted  for  selling  intoxicating  liquor  to  a  minor  contrary  to  the  statute.  The 
evidence  showed  that  the  person  who  sold  the  liquor  was  at  the  time  of  the  sale 
behind  the  counter  of  the  saloon  of  A.,  acting  as  barkeeper,  but  did  not  show 
that  such  person  was  the  agent  of  A.  or  was  employed  by  him  or  that  A.  had 
any  knowledge  of  the  sale.  HM,  that  the  evidence  was  insufficient  to  support 
a  conviction  of  A. 

Fbttit,  J.  This  was  all  the  evidence  in  the  cause :  John  Stryker,  the  per- 
son to  whom  the  liquor  was  alleged  to  have  been  sold,  testified :  **  At  another 
time  different  from  the  24th  day  of  December,  1870,  and  within  two  years  pre* 
vious  to  the  finding  of  this  indictment,  I  bought  a  drink  of  liquor  at  Anderson's 
saloon,  one  door  west  of  the  tavern;  I  do  not  know  who  the  person  was  that  let 
me  have  the  whisky ;  I  am  acquainted  with  defendant  Anderson,  also  with  Snyder 
and  Joiner ;  it  was  not  either  Joiner  or  Snyder  who  sold  me  the  whisky ;  Anderson 
may  hav^  been  present;  I  did  not  see  him;  I  suppose  Anderson  was  some  place 
about  the  house;  the  person  who  let  me  have  the  liquor  was  a  heavy-set  man; 
it  was  not  the  defendant  Anderson;  the  liquor  was  bought  by  me  in  Bochville, 
Park  County,  Indiana;  and  I  am  under  twenty-one  years  of  age."  Cummlngs, 
sheriff,  and  Gregg,  deputy  auditor  of  the  county,  testified  that  the  place  where 
the  liquor  was  bought  was  the  place  Anderson  obtained  license  to  sell  in,  and 
'  that  the  defendant  is  the  person  who  got  license,  and  the  saloon  was  carried 
on  in  defendant's  name,  and  by  him.  Stryker  recalled :  *<  The  person  of  whom 
I  bought  the  liquor  was  behind  the  counter,  acting  as  the  barkeeper;  I  do  not 
know  whether  he  put  the  money  paid  into  his  pocket  or  into  the  drawer." 

1  2  Blackt  484.  '  Molitum  «.  State,  80  Ind.  906. 
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It  was  admitted  by  the  State  and  the  defendant  that  the  defendant,  at  the 
time  the  llqnor  was  sold,  had  license  to  retail.  Stryker  stated  that  he  laid  the 
money  on  the  connter,  bnt  does  not  know  whether  the  bartender  pat  the  money 
in  his  pocket  or  In  the  drawer.  He  was  acting  as  bartender.  <'  I  was  in  the 
habit  of  buying  llqnor  at  defendant's  hoase;  can't  say  how  many  times." 

We  think  there  is  no  evidence  in  this  case,  to  warrant  or  justify  the  finding 
and  judgment  in  it,  and  on  the  authority  of  Hipp  y.  StcUe,^  and  Lauer  v.  State,* 
the  judgment  must  be  reversed. 

The  evidence  does  not  show  that<the  person  who  sold  the  liquor  was  the  agent 
of  Anderson,  or  employed  by  him,  or  that  Anderson  had  any  knowledge  of  the 
sale. 

This  is  not  a  civil  case,  where  the  mere  preponderance  of  the  evidence  is  to 
govern,  but  a  criminal  case,  or  a  misdemeanor,  in  which  the  evidence  must  show 
guilt  beyond  a  reasonable  doubt.  In  this  case,  the  evidence  is  such  not  only  as 
would  create  a  doubt  of  guilt,  but  it  nearly  conclusively  shows  that  the  defend- 
ant was  not  guilty. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further  proceedings. 

§  86. Same — People  v.  Utter. — Jjn  People  v.  C^iEter,*  A.  was  indicted  for 

selling  liquor  on  Sunday.  The  sale  was  not  made  by  A.  personally  nor  In  his 
presence,  but  by  his  barkeeper.  Held  that  to  convict  A.  it  must  be  shown  that 
the  sale  made  by  the  barkeeper,  was  participated  in,  connived  at,  or  assented  to 
by  A. 

The  defendant  was  indicted  for  selling  strong  or  spirituous  liquors  in  his 
tavern  on  Sunday,  he  being  at  the  time  a  tavern  and  hotel*keeper,  and  licensed 
by  law  to  sell  liquor. 

The  indictment  charged  that  the  offense  was  committed  on  the  18th  day  of 
January,  1868,  and  on  other  days  and  times,  being  Sunday.  On  the  trial,  it  was 
proved,  under  objection  by  the  defendant's  counsel,  that  a  witness  had  some 
liquor  sold  at  the  defendant's  bar  prior  to  November,  1862,  by  the  defendant's 
bartender,  but  there  was  no  evidence  of  any  sale  by  the  defendant  in  person, 
nor  of  any  sale  when  he  was  present,  nor  that  he  knew  of  any  sale  of  liquor 
at  his  bar  or  house  on  any  Sunday. 

By  the  Court,  Jambs  C.  Smfth,  J.  The  defendant,  a  licensed  tavern  keeper 
was  indicted  for  selling  liquors  at  his  bar,  on  Sunday,  contrary  to  the  statute.* 
On  the  trial  the  prosecutor  gave  evidence  tending  to  show  that  on  several  differ- 
ent occasions  liquor  had  been  sold  at  the  defendant's  bar  by  his  bartender,  on 
Sunday,  but  there  was  no  evidence  of  a  sale  by  the  defendant  personally,  or  in  his 
presence. 

The  court  chained  the  jury,  in  substance,  that  if  they  believed  the  bartender 
had  sold  liquor  in  the  defendant's  tavern,  on  Sunday,  they  m^t  convict  the 
defendant,  although  he  was  not  present  nor  shown  to  have  directed  or  authorized 
the  sale  to  be  made.    To  this  the  defendant  excepted. 

The  defendant  requested  the  court  to  charge  the  jury  that  it  is  not  sufficient 
to  prove  that  liquor  was  sold  in  the  defendant's  house  on  Sunday,  but  that  it 
must  be  shown  that  he  did  the  act  personally,  or  that  it  was  done  by  his  direc- 
tion or  with  his  assent. 
The  court  refused  to  so  charge,  but  charged  that  the  defendant  would  not  be 

1  SBlaokf.  149.  *  44  Barb.  171  (1874). 
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liable  If  he  had  shown  that  his  agent,  In  selling  on  Sunday,  had  disobeyed  his 
Instructions.    The  defendant  also  excepted  to  this  refusal  and  charge. 

I  am  reluctantly  brought  to  the  conclusion  that  the  court  below  erred  In  re- 
fusing to  charge  as  requested  by  the  defendant.  The  refusal,  taken  In  connec- 
tion with  the  charge,  was  In  effect  an  Instruction  to  the  jury  that  If  they  believed 
the  defendant's  barkeeper  had  sold  liquor  in  his  tavern  on  Sunday, 
then  inasmuch  as  there  was  no  evidence  that  the  defendant  had  given 
directions  to  the  contrary,  he  was  guilty  of  the  offense  <  charged,  al- 
though he  was  Ignorant  of  the  sale,  and  did  not  assent  to  It.  The 
offense  alleged  Is  declared  by  the  statute  to  be  a  misdemeanor,  punishable  by 
Imprisonment.  In  order  to  convict,  proof  must  be  made  of  an  Intent  on  the 
part  of  the  defendant  to  violate  the  statute.  Where,  as  In  this  case,  the  sale 
Is  not  made  by  the  defendant  personally  or  in  his  presence,  the  presumption  of 
his  Innocence  Is  not  overcome  by  merely  showing  that  the  sale  was  made  on  his 
premises,  by  his  bartender,  unless  the  evidence  also  shows  that  the  defendant 
in  some  manner  participated  In  It,  connived  at  it,  or  assented  to  it.  I  have  no 
doubt  the  testimony  before  us  would  have  warranted  the  conclusion  that  the 
defendant  did  assent  to  the  sale,  but  the  question  whether  he  assented  is  one 
of  fact,  and  not  of  legal  presumption,  and  of  course  It  belongs  to  the  jury. 
By  refusing  to  charge  as  requested,  the  court  took  from  the  jury  the  question 
of  the  defendant's  participation,  or  In  other  words,  of  his  guilty  Intent;  and 
for  this,  the  conviction  should  be  reversed,  and  a  new  trial  ordered  In  the  court 

below. 

Ordered  accordingly;  case  remitted, 

§  87. Bcunes  v.  State.  —  In  Barnes  v.  iStote,'on  a  prosecution  for  selling 

intoxicating  liquors  to  a  common  drunkard  it  appeared  that  the  sale  complained 
of  was  made  by  the  clerks  of  the  defendant,  and  the  latter  offered  evidence  to 
show  that  he  had  given  them  specific  directions  to  sell  no  liquors  to  common 
drunkards.    JBTeZd,  that  the  evidence  was  admissible. 

The  defendant  was  prosecuted  and  convicted  for  selling  liquor  to  a  common 
drunkard. 

In  the  course  of  the  examination  of  the  defendant,  who  testified  in  his  own 
favor,  his  counsel  offered  to  prove,  by  his  testimony,  that  he  had  given  his 
clerks  specific  directions  to  sell  no  liquors  to  persons  addicted  to  habits  of  in- 
toxication, nor  to  any  common  drunkard;  the  defendant  being  a  merchant, 
keeping  and  retailing  spirituous  liquors.  This  evidence  was  offered,  as  con. 
ducing  to  prove,  that  his  clerks,  in  making  such  sale,  did  not  act  as  his  agents; 
it  being  agreed  that  the  sale  complained  of,  was  made  by  his  clerks,  in  his 
absence. 

The  attorney  for  the  State  objected  to  the  admission  of  this  evidence,  on  the 
ground,  that  If  the  sale  were  in  fact  made  by  the  clerks,  his  instructions  to 
them  were  irrelevant. 

The  court,  without  attempting  to  decide  whether  the  principal,  if  he  gave 
instructions  to  his  clerks  not  to  sell  to  a  particular  individual  would  be  exon- 
erated in  case  they  disobeyed  him,  was  of  opinion,  that  If  the  vendors  of  spirit- 
ous  liquors  could  avoid  responsibility,  by  a  general  direction  not  to  sell  to  any 
intemperate  men,  it  would  in  effect  abrogate  the  statute;  and  that  such  a  con- 
struction should  be  given  to  it,  as  would  sustain,  and  not  destroy  it;  and, 
therefore,  the  court  excluded  the  evidence. 

1  190onn.886(1849}. 
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The  defendant  appealed. 

Ellsworth,  J.  (after  passing  on  other  points).  Bnt  in  another  mling  of 
the  court  we  are  constrained  to  say  that  there  is  error.  The  accused  (a  stat- 
ute witness),  was  offered  to  testify  that  the  sale  was  made  without  his  consent, 
and  contrary  to  positive  instructions  given  to  his  clerk,  by  whom  the  sale  was 
made,  If  made  at  all.  The  accused  insists  that  the  word  "  agent,*'  shall  be 
taken  in  its  common  acceptation;  that  the  relation  of  principal  and  agent  is  mat- 
ter of  fact,  to  be  left  to  the  jury,  and  not  an  inference  of  law  for  the  court.  If 
he  Is  right,  the  testimony  should  have  been  received,  as  conducing  to  prove 
there  was  no  agency  in  fact.  The  true  inquiry  then,  is,  what  does  the  statute 
mean  by  the  term  "  agent?  "  A  just  interpretation  must  be  our  guide.  If  con- 
strued either  way,  it  will  not,  we  think,  exceed  the  power  of  the  Legislature, 
though  we  should  be  induced,  from  necessity  only,  to  put  upon  a  common  word 
an  uncommon  and  technical  meaning,  particularly  in  the  construction  of  a  penal 
statute.  It  certainly  does  not  mean,  that  a  person  is  another's  agent  in  every 
transaction,  because  he  sustains  towards  him  that  general  relation.  Nor  does  It 
mean  eveiy  one  who  professes  to  represent  another;  nor  every  one  who  acts  as 
clerk  of  another  in  his  shop,  or  ofQce,  or  business ;  nor  every  one  who  sells  liquor 
on  his  employer's  premises,  without,  and  contrary  to  his  instructions.  Obviously, 
courts  can  attach  no  other  than  the  usual  meaning  to  the  word  <<  agent,"  unless 
tmequivocally  forced  to  it  by  the  clear  language  or  construction  of  the  statute. 
An  agent  is  an  actual  bona  fide  representative  of  his  principal,  in  the  particular 
transaction,  with  his  consent  or  concurrence.  What  should  be  sufficient  evi- 
dence of  it  in  any  case  does  not  belong  to  the  present  inquiry ;  the  relation  must 
be  made  out  by  proof,  more  or  less  particular,  according  to  circumstances.  We 
speak  only  of  criminal  cases ;  for  we  admit  that  In  civil  matters,  to  prevent  im- 
position or  fraud,  the  relation  of  principal  and  agent  is  assumed  by  courts  to 
exist  where  it  does  not  in  truth  exist.  We  are  confident  this  statute  has  not 
Introduced  a  new  principle  of  law  into  our  criminal  code;  but  this  word 
"  agent "  is  used,  in  order  to  guard  against  a  too  technical  construction  of  a 
criminal  statute;  a  caution  not  really  needed  in  this  case,  but  very  natural 
with  such  men  as  make  our  laws. 

Besides,  it  must  be  remembered,  that  selling  spirituous  liquors  is,  generally, 
a  lawful  business;  it  becomes  unlawful  only  in  particular  cases.  A  grocer,  a 
druggist,  a  physician,  may  sell  it  for  medicinal  purposes,  and  for  other  pur- 
poses, if  it  is  not  to  be  drunk  on  the  premises,  and  it  is  not  sold  to  common 
drunkards  and  to  persons  addicted  to  habits  of  intoxication.  Within  these 
limits  he  may  direct  his  clerk,  student,  or  servant  to  act  for  him,  and  forbid 
him  to  go  further.  The  sincerity  of  the  order  must  be  judged  of  by  the  jury; 
it  may  be  sincere  and  proper,  and  might  have  been  in  this  case ;  at  any  rate  we 
can  not  say  that  per  ae  it  must  have  been  otherwise. 

In  Cammonvoealth  v.  Nichols,^  the  Supreme  Court  of  Massachusetts,  In  a  pros- 
ecution on  this  statute  for  selling  spirituous  liquors,  hold  this  language :  «  We 
think  that  a  sale  by  the  servant,  in  the  shop  of  the  master,  is  only  prima  fade 
evidence  of  such  sale  by  the  master  as  would  subject  him  to  the  penalty  for 
violating  the  statute  forbidding  the  sale  of  spirituous  liquors  vrithout  license; 
that  the  relation  of  those  parties,  the  fact  that  the  defendant  was  in  possession 
of  the  shop,  and  was  the  owner  of  the  liquor,  and  that  the  sale  was  made  by  the 
servant,  furnish  strong  evidence  to  authorize  and  require  the  jury  to  find  the 

1  !•  Mete.  259,  2G2-263. 
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defendant  guilty.  But  we  can  not  say  that  no  possible  case  can  arise  in  which 
the  inference  from  all  these  facts  may  not  be  rebutted  by  proofs;  unexplained, 
they  would  be  sufficient  to  convict  the  party.  So,  too,  it  should  be  understood 
that  merely  colorable  dissent,  or  a  prohibition  not  to  sell,  however  publicly  or 
frequently  repeated,  if  not  made  bona  fide  will  not  avail.  But  if  a  sale  of 
liquor  Is  made  by  the  servant  without  the  knowledge  of  the  master,  and  really 
in  opposition  to  his  will,  and  in  no  way  participated  in,  approved  or  counte- 
nanced by  him,  and  this  is  clearly  shown  by  the  master,  he  ought  to  be  ac^ 
quitted." 

We  are  aware,  as  already  intimated,  the  master  is  sometimes  made  respon- 
sible civilly,  for  his  servant's  misconduct.  This  responsibility  may  grow  out 
of  an  express  or  implied  undertaking  that  the  thing  to  be  done  shall  be  well  done ; 
or  out  of  that  great  principle  of  vigilance  imposed  upon  a  master,  that  he  must  see 
his  business  is  conducted  so  as  not  to  injure  others;  or  that  his  servants  shall 
be  duly  attentive  and  prudent.  But  the  master  is  never  liable  criminally  for 
acts  of  his  servant,  done  without  Ms  consent,  and  against  his  express  orders. 
The  liability  of  a  bookseller  to  be  indicted  for  a  libel  sold  from  his  store,  by 
his  alerk,  is  nearest  to  it.  But  the  character  of  these  cases  has  not  been  always 
understood.  If  carefully  examined,  they  will  be  found  to  contain  no  new  doc- 
trine. The  leading  case  is  Bex  v.  Almon.^  Other  cases  followed,  as  may  be 
seen;  ^  but  having  examined  these  cases,  we  speak  with  confidence,  that  they 
contain  no  new  doctrine.  They  make  a  sale  in  the  master's  store  high,  and 
unexplained,  decisive  evidence  of  his  assent  and  co-operation,  but  they  will 
not  bear  out  the  claim  that  a  book  seller  is  liable,  at  all  events,  for  a  sale,  by 
his  general  clerk.  Lord  Mansfield  said  in  .fiisas  v.  Almon:  <<The  master  may 
avoid  the  effect  of  the  sale,  by  showing  he  was  not  privy,  nor  assenting  to  it, 
nor  encouraging  to  it."  So  in  Starkie,  it  is  said,  that  the  defendant,  in  such 
cases,  may  rebut  the  presumption,  by  showing  that  the  libel  was  sold  contrary 
to  his  orders,  or  under  circumstances  negativing  all  privity  on  his  part. 

We  advise  that  there  is  manifest  error. 

In  this  opinion  Stobrs  and  Hinman,  JJ.,  fully  concurred. 

Church,  Ch.  J.,  and  Waits,  J.,  dissented  on  the  last  point;  but  concurred 
on  the  other  points. 

Judgment  to  be  reversed. 

§  88. Selling  Adulterated  Milk. — So  a  principal  is  not  liable  for  a  sale 

of  adulterated  milk  made  by  his  servant,*it  not  being  shown  that  it  was  done  at 
the  instigation  of  the  principal.* 

{  89.  Principal  not  Liable  for  Act  of  Agent  —  Obetmotlnff  Sidewalk.  — 
In  J3UUe  V.  Bacon^*  the  defendant,  a  coal  dealer,  sent  one  B.  his  employe,  to 
deliver  coal  to  a  customer.  B.  for  convenience  of  unloading  drove  on  the 
sidewalk,  without  the  authority,  knowledge  or  consent  of  the  defendant.  It 
was  held  that  the  defendant  was  not  liable  for  the  act  of  B.  so  as  to  make  him 
^object  to  a  prosecution  for  obstructing  the  sidewalk.  '<  The  next  question," 
.said  Fbck,  J.,  'Ms  whether  the  respondent  on  the  facts  stated  can  be  made 

1  6  Banr.  26, 86.  J.  820;  1  Trem.  41;  2  Crompt.  A  J.  498;  2 

s  8  Stark,  on    Slander,  84  (2d  ed.) ;  1  Trem.  628. 
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liable  criminally  for  the  act  of  Babidon,  who  was  in  his  employ.  It  appears 
that  the  respondent,  a  dealer  in  coal,  sent  Babidon  to  deliver  coal  to  a  cus- 
tomer and  Babidon  for  convenience  of  unloading  to  lessen  the  distance  he 
would  have  to  carry  the  coal,  drove  on  the  sidewalk.  The  facts  entirely 
exclude  the  idea  of  any  fault  on  the  part  of  the  respondent,  either  intentional 
or  otherwise.  He  was  in  no  fault  in  Intrusting  an  improper  person  to  transact 
the  business,  for  it  appears  Babidon  was  about  twenty-one  years  old,  and  had 
always  been  used  to  teaming.  It  expressly  appears  that  the  respondent  had  no 
knowledge  that  Babidon  intended  to  or  did  drive  upon  the  sidewalk,  and  that 
it-  was  done  without  the  authority,  knowledge  or  consent  of  the  respondent. 
It  is  evident  that  the  respondent  had  no  reason  to  suppose  that  any  such  act 
would  be  done.  If  he  is  liable  it  must  be  from  the  legal  relation  of  master  and 
servant,  and  this  when  the  facts  exculpate  him  from  all  fault  and  negligence. 
Under  such  circumstances  there  is  no  rule  of  law  that  can  make  the  respond^ 
ent  criminally  responsible  for  the  act  of  his  agent.  Whatever  may  be  the 
prima  fade  liability  of  a  principal  for  the  acts  of  his  agent  under  other  circum- 
stances or  in  his  business  about  his  own  premises,  it  is  clear  he  can  not  be 
liable  on  the  facts  stated  in  this  case." 

§  90.  Cruelty  to  Anlmalfl — Liability  of  Master.  —  In  Small  v.  WdrTf^  in  a 
colliery  certain  horses  were  worked  while  suffering  from  raw  wounds.  T.  was 
the  owner  and  S.  the  manager;  but  neither  was  proved  to  be  present  or  to  have 
notice  or  knowledge  of  the  state  of  the  horses.  It  was  held  that  S.  could  not 
be  convicted  of  cruelty  to  animals,  under  the  statute,  merely  because  he  waa 
manager;  and  that  some  knowledge  of  the  matter  was  an  essential  ingredient 
of  the  offense. 

§  91. BeoeiylnfiT  Ck>odB  Oontrary  to  Law. — In  B.  v.  WUlmettf  it  is  said : 

**  A  man  is  not  criminally  responsible  for  the  acts  of  his  servants,  and  if  hia 
servants  improperly  receive  into  his  warehouse  articles  marked  with  the  broad 
arrow  (government  naval  stores  prohibited  by  statute)  without  his  knowledge 
he  is  not  responsible."' 

§  92.  Violation  of  Ck>py-Biffht  Law  By  Agent. — A  principal  is  not  liable 
to  the  penalties  imposed  by  the  copy  right  law  for  a  violation  of  its  provisions, 
where  the  act  is  the  act  of  an  agent,  committed  without  the  knowledge  of  the 
principal.* 

§  92a.  Solicitor  and  Client.  —  So  a  client  is  not  criminally  responsible  for 
the  illegal  acts  of  his  solicitor.* 

§  98.  Proprietor  of  Newspaper — Libel.  —  So  the  proprietor  of  a  newspaper 
is  not  responsible  criminally  for  a  libel  printed  in  it  by  his  editor  or  employe, 
but  unauthorized  by  hlm.^ 

a 

§  94.  President  of  Corporation — Acts  of  Agents. —  In  State  v.  ParaonSy*  it 
was  hel4  that  proof  that  two  employes  of  a  corporation  were  doing  an  illegal 

1  47  J.  P.  30  (Eng.).  *  Schreiber  o.  SharplesB,  10  W.  N.  (Pa.) 
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act— evading  the  revenue  law— would  not  warrant  an  inference  of  guilty 
knowledge  on  the  part  of  the  president  of  the  corporation. 

§96.  SlegalAct  of  Master — Neffliffonoe  of  Servant. — A  master  is  not 
liable  criminally  for  a  death  caused  by  the  negligence  of  Ms  servant  of  which 
his  (the  master's)  own  illegal  act  was  the  remote  cause  .^ 

§  96. Stockholder  in  Corporation. — A  stockholder  in  a  corporation  is 

not  criminally  liable  for  the  illegal  acts  of  the  officers  of  the  corporation.* 

§  97.  Person  Advlsincr  Crime — Not  a  Principal.  —  A  party  advising  a  crime 
but  not  present  when  it  was  committed  is  not  a  principal.* 

§  97a.  Combination — Liability  of  Parties  for  acts  of  each  other.* 

§  98.  Agent  Employed  to  Commit  One  Crime — Committing  Another  and 
Different  Crime.  —  If  an  agent  employed  to  commit  one  crime,  commits  a 
totally  different  one  the  principal  is  not  liable  —  as  where  a  man  employed  by 

A.  to  beat  B.  instead,  rapes  B.'s  wife,  A.  is  not  liable^ 

§  99.  Destroying  Property —  Owner  of  Animal  not  Criminally  liiable  for 
Destruction  by  Animal.  —  In  City  of  Qoshen  v.  Crary^^^  penal  ordinance  made 
it  unlawful  under  a  penalty  to  destroy  any  shade  or  ornamental  trees.*'  The 
defendant  was  summoned,  under  this  ordinance,  for  the  destruction  of  some 
shade  trees  by  his  cow  whUe  running  at  large.  It  was  held  that  the  defendant 
was  not  liable.  <'  A  man,"  said  Biddlb,  C.  J.,  **  can  not  be  held  liable  crimin- 
ally for  a  trespass  committed  by  his  cow  voluntarily.  The  cow  not  being  a 
moral  agent  was  incapable  of  acting  upon  the  motive  necessary  to  constitute 
the  offense  under  the  ordinance.  Even  if  the  cow  had  been  a  human  being,  to 
make  the  defendant  guilty  of  the  act  charged,  he  not  having  himself  committed 
it,  he  must  have  acted  with  the  cow  in  a  common  purpose  to  do  the  act  or  have 
directed,  counseled  or  agreed  to  the  doing  of  the  act  before  it  was  done." 

$100.  Innocent  Agent  not  Criminally  Besponsible.  — An  innocent  agent  is 
not  liable  for  a  crime^  committed  by  him  at  the  instigation  of  another.  <<  If  a 
man  does  by  means  of  an  innocent  agent  an  act  which  amounts  to  a  felony,  the 
employer  and  not  the  innocent  agent  is  the  person  accountable  for  that  act."  * 

In  Btate  v.  MaWiewa^*  the  defendant  was  indicted  for  hog  stealing.  In 
defense  he  offered  to  show  tliat  he  took  the  hogs  while  in  the  employ  of  one 
Hoss,  who  told  him  to  take  them  as  they  were  his,  and  he  believed  this  to  be 
the  truth.  His  conviction  was  reversed  on  appeal.  *'  The  testimony  which  the 
defendant  offered  to  produce,"  said  Ryland,  J.,  "showing  tliat  he  was  acting 
in  the  employment  of  another  in  catching  and  marking  the  hogs  was  proper 

1  B.  v\  Bennett,  8  Cox,  74  (1866) .  ^  b.  o.  CUfford,  8  C.  A  E.  203  (1810) ;  B.  v. 

S  People  o.  England,  87  Hon,  189  (1882).  PoUman,  8  Oamp.  SSI  (1800^ ;  B.  v.  Muean,  9 

•  Able  V.  Com.,  6  Bush,  096  (1869) ;  Wix-  G.  &  P.  076  (1840) ;  B.  v.  James.  8  C.  A  P.  18) 

ion  V.  People,  6  Park.  180  (1860) .  (1887). 

«  See  People  v.  Knapp,  26  Mich.  112  (1872) ;  •  B. «.  Bleasdale,  8  C.  A  E.  765  (1848) ;  B. 

B.  r.  White,  B.  A  B.  08  (1805).  v.  Maseau,  9  0.  A  P.  677  (1840). 

Watts  9.  State,  5  W.  Va.  688  (1878).  •  80  Mo.  65  (1854). 

•58Ind.  768  (1877). 
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and  should  have  been  admitted.  It  was  indeed  highly  proper  for  him  to  show 
how  he  became  engaged  In  this  business  of  catching  and  tying  hogs.  If  he  was 
actuated  by  any  request  or  directions  of  another  to  do  this  deed,  thinking  that 
the  hogs  were  the  property  of  such  person,  and  that  he  had  no  design  or  inten- 
tion to  steal  the  hogs  it  was  doing  him  an  injury  to  reject  this  testimony."  ^ 

In  £.  y .  ManUy^^  the  facts  on  an  indictment  for  larceny  were  tliat  the  prisoner 
was  an  apprentice  of  the  prosecutor;  that  he  had  induced  the  son  of  the  prose- 
cutor, a  child  of  the  age  of  nine  years,  to  take  money  from  his  father's  till  and 
give  it  to  him.  On  cross-examination,  it  further  appeared  that  the  cliild  had 
done  the  like  for  other  boys.  Coz,  for  the  prisoner,  submitted  that  the  evidence 
did  not  sustain  the  indictment.  The  prisoner  was  charged  with  stealing  money 
as  principal, — the  evidence  showed  him  to  be  either  an  accessory  or  a  receiver. 
If  an  offence  be  committed  through  the  medium  of  an  innocent  agent,  the  em- 
ployer, though  absent  when  the  act  was  done,  is  answerable  as  a  principal.* 
But  if  the  instrument  be  aware  of  the  consequences  of  his  act,  he  is  the  principal 
in.  the  first  degree;  and  the  employer,  If  he  be  absent  when  the  act  is  com- 
mitted, Is  an  accessory  before  the  fact.^  In  thlB  case  the  evidence  had  shown, 
beyond  doubt,  that  the  child  was  of  the  age  of  discretion,  and  fully  aware  of 
the  consequences  of  his  act. 

WiOHTMAN,  J.  What  do  you  mean  by  an  innocent  agent,  if  this  child  be  not 
one? 

Cox.  An  agent  who,  trom  age,  defect  of  understanding,  ignorance  of  the  fact, 
or  other  cause,  can  not  be  parUceps  criminis. 

WiQHTBfAK,  J.  But  though  an  act  done  through  the  medium  of  an  innocent 
agent  makes  the  prisoner  a  principal,  how  do  you  show  that  he  is  not  a  principal 
where  the  act  is  done  through  the  medium  of  a  responsible  agent? 

Cox,  Because  if  the  agent  be  responsible,  he  becomes  the  principal ;  and  to 
constitute  a  principal  he  must  be  the  actor  or  actual  perpetrator  of  the  fact,  or 
cognizant  of  the  crime,  and  near  enough  to  render  assistance.  Though  there  be 
a  previous  concerted  plan,  those  not  present  or  near  enough  to  aid  at  the  time 
when  the  offence  is  committed,  are  not  principals  but  accessories  before  the 
fact.A 

WiGHTMAN,  J.  It  is  a  question  for  the  jury  if  the  child  was  an  innocent  agent. 

WiOHTMAN,  J.  (to  the  jury.)  Apart  from  the  consideration  of  the  guilt  or 
Innocence  of  the  prisoner  generally.  If  you  believe  the  stoiy  told  by  the  child, 
you  will  have  to  determine  whether  that  child  was  an  innocent  agent  In  this 
transaction;  that  is,  whether  he  knew  that  he  was  doing  wrong,  or  was  acting 
altogether  unconsciously  of  guilt,  and  entirely  at  the  dictation  of  the  prisoner; 
for  if  you  should  be  of  opinion  that  he  was  not  an  innocent  agent,  you  can  not 
find  the  prisoner  guilty  as  a  principal  under  this  indictment. 

Verdict— Not  guOty, 

§  100  a. Arson. — So  one  who  sets  fire  to  his  master's  house  by  his 

orders  is  not  guilty  of  arson.* 

1  And  see  State  v.  Qraham,  46  Mo.  490  *  B.  v.  Stewart,  B.  ft  B.  868. 

(1870) .  •  See  oases  cited  Arch.  (9th  ed.) ,  4. 

s  1  Cox,  104  (1814).  i  State  v.  Haynes,  06  Me.  807  (1876). 

s  B.  V.  Giles,  1  Moo.  0.  0.  166;  Beg.  v. 
l£lchael,  2  Moo.  0.  C.  120;  9  O.  ft  P.  856. 
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§101.  Servant  Obeying  Orders  of  Superior  —  Soldier  and  Officer. — A 
soldier  is  bound  to  obey  the  lawful  orders  of  his  superiors,^  and  he  is  not 
obliged  to  examine  into  their  correctness.' 

In  Clark  v.  StaUf^  C.  was  Indicted  for  burning  a  dwelling-house.  The  burn- 
ing was  in  time  of  war  against  a  supposed  enemy,  and  was  done  by  C,  a  soldier, 
and  other  soldiers  by  order  of  a  superior  officer.  It  was  held  that  C.  was  not 
answerable  in  the  courts.  John  C.  Clark,  Jno.  Cain,  Pinckney  Fortner,  Martin 
Bums,  Wm.  Evett,  Elias  Mario  w  and  Jesse  Blackwell  were  indicted  for  burning 
the  dwelling-house  of  Joshua  J.  Newberry,  on  the  28th  of  November,  1864. 
The  Indictment  charged  that  the  house  was  in  the  country,  and  that  no  one  was 
in  it  at  the  time  of  the  burning.  It  did  not  state  whether  the  burning  was  in 
the  day  or  night.  Clark  alone  was  tried.  The  burning,  etc.,  was  proved.  As 
to  who  did  it,  and  under  what  circumstances,  the  testimony  was  as  follows:  — 
Mrs.  Mahala  Newberry  said  they  put  Are  into  her  bed,  they  called  each  other's 
names,  calling  one  Brown,  whom  she  since  learned  was  BlackweU.  She  did 
not  know  that  Clark  was  then  at  the  burning,  which  was  between  daylight 
and  sunrise,  but  he  was  there  the  night  before.  Pinckney  Fortner  was  one  of 
the  party  who  came  the  night  before ;  they  went  off  towards  Martha  Davis' 
house,  and  witness  saw  the  light  rise  from  that  house. 

James  Payne  testified  that  on  the  day  of  the  burning,  the  crowd  passed  his 
house  going  from  the  direction  of  Newberry's.  Clark  was  with  them.  They 
had  a  sheet  with  some  wool  and  leather  tied  up  in  it.  They  were  going 
towards  Clark's.  They  had  something  in  their  bosoms  and  pockets,  which 
witness  thought  was  twisted  yam*  but  witness  did  not  see  Clark  with  anything. 

James  A.  Newberry  testified  that  he  met  Clark  and  eight  or  nine  others  going 
towards  his  father's.  Clark  asked  him  where  were  his  father  and  brother,  and 
witness  said  they  were  cradUng.  Witness  was  scared.  They  told  witness  to 
go  to  Lovingood's  which  was  in  sight,  and  stay  till  they  came.  Witness  went 
a  little  way,  and  then  ran  about  three  miles,  and  went  down  to  the  settlement. 
When  witness  met  this  party,  it  was  on  the  evening  before  the  fire,  about  one 
mile  from  bis  father's,  and  when  the  sun  was  about  half  an  hour  high.  Witness 
knew  none  of  them  except  Clark;  he  led  the  party  and  did  the  talking. 

Witness'  father  had  two  raw  hides,  some  wool,  and  some  tanned  leather  in  a 
trough  at  home.  Clark  had  an  army  gun  and  a  pistol ;  he  made  no  threats,  but 
witness  was  scared,  because  they  had  been  knocking  men  In  the  head.  The 
party  wore  gray  coats. 

ICartha  Newberry  testified  that  a  broad-cloth  coat,  some  spun  wool,  knives 
and  forks,  three  raw  hides,  some  wool  and  tanned  leather  were  taken  off  by 
the  party  from  her  father's.  * 

Jane  Newberry,  daughter-in-law  of  Joshua  Newberry,  testified  that  Clark 
and  Cain,  with  ten  otbers  were  drinking  on  Saturday;  they  came  to  witness' 
house,  and  ordered  her  to  get  away  by  Sunday.  Clark  and  Cain  were  very 
drunk,  and  said  they  would  bum  Newberry's  house  and  others.  Upon  cross- 
examination  she  said  she  wa^  unfriendly  with  Clark,  because  he  caused  her 
house  to  be  burned;  that  the  party  said  they  were  Capt.  Carder's  men;  they 
looked  like  soldiers.    Blackwell  seemed  sorry  that  they  treated  witness  so,  and 

1  U.  8.  V.  OafT,  1  Woods,  480  (187S) ;  R. «.  s  State  v.  8par^,  27  Tex.  087  (186A) ;  Olark 

Hntehinson,  9  Ooz,  606  (1864) ;  Riggi «.  State,      v.  State,  87  Ga.  191  (1887) ;  Com.  v.  Holland* 
8  (^Id.  85  (1868).  1  Dav.  182  (1864). 

•  87  Ga.  191  (1867). 
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said  they  were  drinkiDg;  Pinckney  Fortner  said  he  was  at  the  fire,  and  got 
some  of  the  wool,  and  paid  witness  for  it. 

Martha  Payne  testified  that  Clark,  Boms  and  the  others  of  the  party  passed 
her  hoose,  with  wool  and  span  thread,  raw  hides  and  leather^  but  Clark  had 
none.    Her  hoose  was  about  tYe  miles  from  Newberry's. 

On  behalf  of  the  defendant  Martin  S.  Bums  testified  that  he  and  Clark  were 
In  the  Eleventh  Georgia  Cavalry,  attached  to  Harrison's  brigade,  in  Capt. 
Kelly's  company,  and  stationed  near  Jonesboro,  Georgia.  Burns  heard  that 
his  house  was  burned,  and  Lieutenant  Alison  gave  him  and  Clark  permission  to 
go  home  for  twenty  days.  After  two  weeks  Capt.  Kelly  came  to  Dahlonega. 
Burns  and  Clark  were  transferred  for  two  weeks  under  Capt.  Carder,  Lieuten- 
ant Sibley  was  third  lieutenant  under  Capt.  Carder.  Carder  commanded 
that  post  under  Gen.  Reynolds.  Carder  had  to  go  to  Athens,  and  told  Sibley  to 
forage  about  the  mountain  'till  his  return.  The  squad  which  Sibley  commanded 
sometimes  had  twelve  or  [fifteen,  and  sometimes  thirty  persons.  The  squad 
consisting  of  eleven  men,  were  at  Lovingood's.  Sibley  ordered  all,  except 
Bums  and  Clark  to  go  and  break  Newberry  up.  John  Cam,  Pinckney  Fortner, 
William  Evett,  Jesse  Blackwell,  Samuel  Tillory,  John  Gunn  and  John  Mullins 
received  these  orders  about  day;  they  were  gone  about  an  hour  and  a  half, 
came  back  and  said  they  had  burnt  Newberry's  house.  Sibley  said  it  was  all 
right;  he  was  recognized  and  obeyed  as  an  officer.  Witness  said  that  he  saw 
Fortner  have  some  wool-rolls  and  some  raw  hides,  but  did  not  see  Clark  have 
any,  and  did  not  hear  Clark  make  the  threats  testified  to  by  Jane  Newberry. 
Benjamin  C.  Chastain  testified  that  he  knew  Carder;  that  he  was  recognized  aa 
a  captain  in  the  Confederate  service,  and  Sibley  as  a  lieutenant,  under  Gen. 
Reynolds,  who  commanded  Northeast  Georgia.  Capt.  James  Kelly  testified 
that  Carder  was  a  commissioned  captain,  and  that  Bums  and  Clark  were  put 
under  him  by  orders  emanating  from  Gen.  Reynelds.  The  State  reintroduced 
a  witness,  who  testified  that  Burns  was  asked  by  Mrs.  Newberry  why  he  bnmt 
her  house,  and  replied  that  Sibley  was  away  that  day,  that  they  volun- 
teered, and  Sibley  said  he  would  not  go.  What  was  the  charge  of  the 
court  does  not  appear.  The  jury  found  Clark  guilty  in  the  second  degree. 
His  attorney  moved  for  a  new  trial,  upon  the  grounds  that  the  verdict 
was  contrary  to  law,  the  charge  and  the  evidence,  because  of  newly  discovered 
evidence,  and  because  the  court  erred  In  overruling  the  exception  to  the  indict- 
ment that  it  did  not  charge  whether  the  buming  was  in  the  day  time  or  at 
night. 

When,  if  ever^  this  exception  was  taken,  does  not  appear.  Nor  does  the 
record  disclose  what  new  evidence  had  been  discovered.  The  court  refused  a 
new  trial,  and  for  this  the  case  comes  up. 

Hakris  J.  '<  If  Clark,  the  defendant,  was  really  guilty  of  buming  the  dwell- 
ing-house of  Newberry,  in  the  country,  the  testimony  when  taken  together 
and  carefully  analyzed,  neither  positively  nor  presumptively  establishes  the 
fact  beyond  a  reasonable  doubt.  It  is  incumbent  on  the  State  to  prove  every 
accusation  she  makes ;  the  testimony  must  convince  the  understanding  beyond 
a  reasonable  doubt.    This  she  failed  to  do  in  this  case. 

There  is  not  only  no  positive  testimony  of  Clark's  buming  the  house  or  par- 
ticipation in  it — but  the  positive  testimony  of  Bums  that  Clark  and  himself 
were,  by  military  orders,  kept  behind,  and  a  squad  of  Confederate  soldiers,  whose 
names  are  given  by  witness,  were  ordered  forward  by  Lieutenant  Sibley  In 
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command,  to  bom  the  house  for  which  act  defendant  was  indicted  and  con- 
victed. 

A  very  important  question  conldwell  have  been  sprung  upon  the  court  in  this 
case,  which  should  have  been  decisive,  in  my  opinion,  whether  Clark  burned 
the  house  or  not.  The  act  was  unquestionably  one  of  war,  against  a  supposed 
enemy;  it  was  ordered  by  an  ofQcer  in  command,  and  the  private  could  but 
obey.  What  else  did  he  dare  do?  He  can  not  stop  to  question  the  authority 
of  his  superior!  Obedience  or  death  are  the  alternatives  In  military  goven\- 
ment  in  such  cases.  Military  government  is  but  another  name  for  an  absolute 
despotism ;  the  subordinate  almost  always  acts  under  coercion ;  his  acts  are 
the  acts  of  others  for  which,  in  the  dear  light  of  common  sense,  he  can  not  be 
held  answerable  in  the  municipal  tribunals  of  the  State.  If  it  be  true  that  he 
burned  the  housed  Newberry,  but  by  the  command  of  his  superior  officer  in 
the  usual  course  of  prosecuting  war,  he  should  have  been  acquitted,  not  con- 
victed.   Let  a  new  trial  be  had.'* 

§  102. Fireman  andBn^rineer  of  Looomotlve.  —  A  fireman  of  a  locomo- 
tive engine  is  not  guilty  of  homicide  in  following  the  instructions  of  the  en- 
gineer whereby  a  collision  ensues,  or  persons  are  killed,  even  though  the 
engineer's  orders  are  culpably  negligent.^ 

§108.  Non^Iiiabllity  of  Acrent — Other  Instances.  —  So  an  agent  can  not  be 
convicted  of  continuing  a  nuisance  on  the  land  of  his  principal.'  Where  A.  un- 
lawfully erected  a  gate  across  a  public  road,  and  sold  the  land  through  which 
the  road  ran  to  B.,  who  never  entered  the  land,  but  leased  it  to  C,  who  kept  up 
the  gate,  B.  was  not  Indictable  for  the  nuisance.*  A  special  agent  to  employ 
men  is  not  responsible  for  their  acts  afterwards,*  the  deputies  of  a  jailor  are 
not  liable  for  the  escape  of  a  prisoner.^  One  who  sells  spirituous  liquors  In  a 
room,  of  a  tavern  which  is  in  subordination  to  the  tavern  keeper,  and  by  his 
permission  is  not  guilty  of  selling  without  a  license,  if  the  tavern  keeper  have 
one.* 

§  108a.  Frlnoipai  and  Asent — Joint 'Liability  for  Aote  of  One  CauBinff 
Deatb. — In  B.  v.  Caton,''  the  prisoner  was  indicted  for  the.manslaughter  of  one 
Parker.  The  deceased,  a  brewer's  carter,  was  on  the  18th  of  October,  1878, 
removing  empty  casks  from  a  cellar  of  a  beer-house  adjoining  a  public  street. 
He  rolled  up  a  cask  to  his  fellow-carter  above,  which  accidentally  struck 
against  the  leg  of  one  Allen,  who  wto  passing  along  the  street,  whereupon 
Allen  began  to  quarrel  with  the  deceased,  although  the  latter  assured  him  that 
he  had  not  intended  to  hurt  him,  and  soon  Allen  called  the  prisoner,  who  came 
out  of  a  neighboring  house,  and  both  went  down  into  the  cellar  and  beat  the 
deceased  with  their  fists.  The  other  carter  went  down  to  his  comrade's  helpy 
and  an  affray  ensued,  in  the  course  of  which  the  deceased  received  the  iaM 
blow  from  a  heavy  piece  of  timber  which  was  In  the  cellar.  The  evidence  was 
conflicting  tLB  to  whether  this  blow  was  given  by  the  prisoner  or  by  Allen.    The 

1  B.  V.  Trainer,  4.  F.  A  F.  105  (1804).   And  •  State  «.  FoUok,  4  /<!.  808  (1844). 

Me  B.   V.   Benge,  Id,   504   (1866).    B.  v.  *  Oom.  v.  Leavett,  12  Allen,  179  (1866). 

BirehaU,  Jd,  1066  (1806).  •  State  v.  Brl«kson,  89  N.  J.  (L.)  4S1  (1868). 

s  People  V.  Liyingiton,  S7  Hon.,  105  (1888).  *  Dnnoan  v.  Oom.,  8  B.  Hon.  881  (1848). 

Bi«.Otler,89U.O.Q.B.8S4.  '  18  Oox,  084  (1874). 
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latter  was  tried  before  Clbasbt,  B.,  at  the  last  spring  assizes,  and  convicted  of 
the  manslanghter.  At  the  close  of  the  case  for  the  prosecution,  Lush,  J.,  said 
that  the  only  question  for  the  jnry  was  whether  the  prisoner  struck  the  fktal 
blow.  If  two  men  consented  together  to  fight  two  other  men  with  their  fists, 
and  one  struck  an  unlucky  blow  causing  death,  both  would  be  guilty  of  man- 
slaughter. But  If  one  used  a  knife,  or  other  deadly  weapon,  such  as  this  piece 
of  timber,  without  the  knowledge  or  consent  of  the  other,  he  only  who 
struck  with  the  weapon  would  be  responsible  for  the  death  resulting  from  the 
blow  given  by  it.  McMahon,  Allen  called  on  Caton  to  do  an  unlawful  act, 
viz.,  to  assault  Parker,  and  after  that  call  a  blow  was  given  in  furtherance  of  the 
common  design.  At  the  trial  of  Allen,  who  has  been  convicted,  Cusasbt,  B., 
ruled  that  Allen,  having  invited  Caton  down  into  the  cellar  to  beat  Parker,  was 
liable  for  whatever  was  done  thereafter.  Lush,  J.  That  might  be  so,  but  the 
converse  is  not  a  true  proposition,  viz.,  that  Caton,  would  be  responsible  for  all 
that  Allen  did.  His  Lordship,  in  summing  up,  told  the  jury  that  Caton  was 
only  answerable  for  his  own  acts,  and  not  if  the  other  man  struck  the  fatal  blow. 
Verdict,  not  guilty. 

§  104.  License  to  Principal  Protects  Agent. — Where  a  licensed  retailer  of 
liquors  removes  to  another  county,  his  clerk  or  agent  who  continues  to  carry 
on  his  business  is  not  guilty  of  selling  without  a  license  .^  So  where  a  license 
is  granted  to  two  persons  as  partners  for  a  certain  period,  this  will  protect 
one  after  the  other  has  retired  from  the  firm.* 

§  105.  Statutory  Orime — Intent  of  Bmployar — Not  Preeomed  to  Ignor- 
ant Agent.  —  In  Commonwealth  v.  Nickerson^^  the  defendants  were  Indicted 
under  a  statute  with  the  assault  and  false  Imprisonment  of  a  child  <<  with  intent 
and  design  to  cause  him  to  be  sent  out  of  the  limits  of  the  Commonwealth.**  It 
appeared  that  they  had  been  employed  by  the  mother  to  seize  the  child  who 
was  in  the  possession  of  the  father,  and  at  a  school  selected  by  him.  They 
were  convicted,  but  on  appeal  the  verdict  was  set  aside ;  for  the  reason  that  this 
intent  in  the  agents  had  not  been  proved,  for  it  was  held  not  enough  simply  to 
prove  that  they  being  employed  by  one  who  bad  such  intent,  of  which  they  were 
ignorant,  made  the  seizure  Intending  to  put  the  child  into  the  absolute  control 
of  their  employer  to  do  as  they  pleased  with  him.  *<  These  counts,"  said 
Dbwbt,  J.,  <<  contain  another  element  aggravating  the  offense,  and  requiring 
proof  beyond  that  of  a  naked  assault  upon  and  false  Imprisonment  of  the 
child.  They  cliarge  such  assault  and  false  imprisonment  to  have  been  done 
'  with  intent  and  design  there  and  then  the  said  C.  A.  T.  Rice  to  send  and 
cause  to  be  sent  from  and  out  of  the  limits  of  the  said  Commonwealth.*  This 
allegation  must  be  proved.  In  many  cases  we  are  aware  that  the  criminal  in- 
tent is  to  be  inferred  from  the  act  itself.  As  already  stated,  every  man  is  held 
to  have  intended  the  ordinary  and  natural  consequences  of  his  own  unlawful 
acts.  But  this  would  not  be  sufficient  here,  inasmuch  as  the  alleged  intent 
goes  far  beyond  the  natural  consequences  of  an  assault  and  false  imprison- 
ment. It  adds  a  distinct  purpose  and  design  to  effect  an  object  additional 
thereto.  This  purpose  may  be  Inferred  from  circumstances,  and  need  not  be 
proved  by  direct  testimony;  but  it  must  be  found  as  a  fact  to  have  existed, 

1  Thompson  «.  State,  87  Ala.  101  (1861).  •  6  Allen,  518  (1888). 

9  State  V,  Gerhardt,  8  Jones,  179  (1866). 
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in  order  to  aathorize  a  coziyiction  on  the  second  and  third  counts.  This  point 
is  not  established  by  the  rule  of  the  common  law,  holding  each  responsible  for 
the  acts  of  others  in  a  joint  commission  of  a  crime.  The  mere  fact  that  the 
defendants  were  employed  to  arrest  and  forcibly  imprison  the  child,  they  being 
wholly  ignorant  of  an  intent  on  the  part  of  their  employer,  which  actually  ex- 
isted, to  canse  the  child  to  be  sent  out  of  the  State  illegaUy,  would  not  in  law 
charge  them  with  such  intent.  Nor  does  the  qualification  introduced  into  the 
ruling,  of  <  their  intending  to  put  the  child  into  the  absolute  control  of  the 
mother,'  make  them  responsible  for  an  intent  of  the  mother  to  cause  the  child 
to  be  subsequently  sent  out  of  the  State. 

"  In  the  case  of  the  specific  intent  of  the  character  here  charged,  the  defendants 
must  have  knowledge  of  such  intent,  to  make  them  criminally  liable  therefor. 
It  would  be  open  to  the  jury  in  such  cases,  as  a  matter  of  fact,  to  find  from  all 
the  circumstances  that  the  defendants  had  such  knowledge  of  the  Intent  and 
purpose  for  which  they  were  employed  to  make  the  assault,  and  that  they 
co-operated  in  such  purpose  with  their  employer.  But  they  are  not,  as  a  mat- 
ter of  law,  to  be  charged  with  such  intent,  upon  the  proof  of  the  intent  on  the 
part  of  the  person  employing  them,  they  being  found  to  hflve  been  wholly 
ignorant  thereof,  and  such  object  not  being  the  natural  result  or  consequence 
of  their  employment,  or  of  the  acts  done  by  them." 

§  106.  Deeertinff  Bmplo3nnent. — An  indictment  will  not  lie  against  a  ser- 
vant for  willfully  leaving  the  employment  of  one  with  whom  he  has  agreed  to 
serve — though  by  statute  persons  enticing  servants  to  leave  their  employers 
are  indictable.^ 

§  106a.  Bntloliicr  away  Laborer  — Statute  Ckmstroed. — In  Langham  v.  Statef^ 
ICiLNNXNG,  J.,  said :  ''Appellant  was  indicted  under  section  8691,  of  the  Revised 
€k>de  which  makes  it  penal  in  any  person,  knowingly  to  interfere  with,  hire, 
employ,  entice  away,  or  induce  to  leave  the  service  of  another,  any  laborer  or 
servant,  who  has  contracted  in  writing  to  serve  for  any  specified  time,  before 
the  expiration  of  the  term  contracted  for,  <  such  contract  being  in  force  and 
binding  upon  the  parties  thereto.'  The  laborer  or  servant  in  this  case  was  a 
negro  boy,  about  foorteen  or  fifteen  years  of  age,  who  having  become  dissatis- 
fied with  his  employer,  left  his  plantation  and  premises,  and  afterwards  went  to 
defendant,  and  engaged  to  serve  him  as  a  laborer  on  his  plantation.  The  de- 
fendant had  not  enticed  or  induced  the  laborer  to  leave ;  but  the  latter  appears 
to  have  gone  away  of  his  own  wUl,  from  his  first  employer,  and  hired  himself 
to  defendant.  Was  the  boy  restrained  from  doing  so  by  a  contract  <  in  force 
and  binding  upon  the  parties  thereto'? 

«  According  to  the  conmion  law,  the  contract  of  an  infant,  except  for  necessa- 
ries, can  not  be  enforced  against  him:  <  nor  can  he  be  sued  on  his  covenant  as 
an  apprentice;  nor  is  his  contract  for  labor  and  service  generally  binding.'* 
In  the  case  last  cited,  the  plaintiff  in  the  lower  court  was  a  minor,  who  had 
been  apprenticed,  by  a  contract  under  seal,  executed  by  him,  to  the  defendants, 
to  learn  the  art  of  a  printer.  After  remaining  two  or  three  years  in  their  em- 
ployment, he  left  it  and  obtained  service  In  another  ofllce,  from  which  he  was 
discharged,  in  consequence  of  a  notice  and  warning  sent  by  defendants  to  that 
ofllce  and  other  printing  offices,  that  plaintiff  had  been  apprenticed  to  them, 

>  StaU  V.  Daniel,  80  N.  0. 888  (1888).  «  1  Par.  on  Con.,  M3,  S68  and  case*  clt6« ; 
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and  they  claimed  his  services.  For  the  damage  produced  by  being  thns  pre- 
vented from  obtaining  employment,  the  minor  sned,  and  obtained  a  judgment 
against  defendants,  which  was  affirmed  in  this*  court.  In  respect  to  the  con- 
tract of  apprenticeship,  the  opinion  says,  *  neither  would  it  do,  in  a  case  like 
the  present,  to  hold  that  the  infant  should  not  be  allowed  to  elect  between  the 
ratification  and  repudiation  of  his  contract,  until  he  attained  lawful  age.  In 
most  cases,  the  contract,  would  have  expended  its  force  at  that  time ;  and  to 
establish  such  a  rule,  would  be  to  take  from  the  infant  all  right  to  avoid  the 
contract  until  it  was  executed.  Surely,  to  withhold  the  right  to  renounce  a 
voidable  contract,  would  be  as  unjust  as  it  is  absurd.*  These  authorities 
were  not  referred  to  in  MerreU  v.  StaUf^  in  which  our  predecessors  held,  that 
the  minority  of  a  laborer  did  not  prevent  the  contract  from  being  binding  upon 
him,  in  a  case  arising  under  section  8691,  above  referred  to;  and,  therefore, 
sustained  the  prosecution.  We  feel  compelled  to  overrule  the  decision  there 
made,  upon  this  point,  and  to  hold  that  the  contract  between  May  and  the  boy 
John,  in  the  present  cause,  being  voidable,  by  the  latter,  though  not  by  May, 
was  not  a  contract  binding  upon  the  parties  thereto. 

*'  It  follows,  that  the  court  erred  in  refusing  to  give  the  seventh  instruction 
requested  on  behalf  of  defendant.  As  our  ruling  on  this  point  will  probably  be 
decisive  of  this  prosecution,  we  do  not  consider  any  of  the  other  questions 
argued.    Let  the  judgment  be  reversed,  and  the  cause  be  remanded." 

1  44  Ala.  M7. 
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ASSAULT— CONSENT  AS  A  DEFENCE. 

State  v.  Beck. 

[1  mu,  863;  26  Am.  Dec.  190.] 
In  the  Court  of  Appeals  ofSotUh  Carolina^  December,  1883. 

.Aflaault— Cknuient.  —  A«  beats  B.  at  B.'8  request,  to  save  B.,  as  both  supposed,  from  % 
greater  punishment.   A«  iB  not  indictable  for  an  assanlt  on  B. 

Indictment  for  assault  and  battery.  Beck  and  the  other  defendants 
joined  in  a  search  for  the  person  who  had  stolen  some  leather  from  one 
of  them.  They  found  the  leather  on  the  premises  of  one  Anderson, 
whom  they  immediately  took  into  custody.  While  he  was  in  this  state 
some  one  asked  Anderson,  if  he  would  not  rather  be  whipped  than  go 
to  jail.  He  said  he  would,  and  requested  Beck  to  whip  him.  Beck  at 
first  declined,  but  finally  on  Anderson's  earnest  entreaty  he  consented 
saying:  *'  If  it  wUl  oblige  you  I  wiU  do  it."  He  then  gave  him  a  few 
stripes  with  a  switch  and  released  him,  but  Anderson  was  afterwards 
arrested,  prosecuted,  convicted  and  punished  for  the  same  stealing. 
The  judge  charged  the  jury  that  Beck  was  clearly  guilty,  and  they 
found  accordingly.    Defendant  moved  for  a  new  trial. 

Benty  for  the  motion. 

Thompson,  solicitor,  cofdra, 

Habpeb,  J*  We  do  not  think  the  act  in  question  amounts  to  an  as- 
sault and  battery  on  the  part  of  the  defendant  Beck.  A  battery  is  gen- 
erally defined  to  be  any  injury  done  to  the  person  of  another  in  a  rude, 
insolent  or  revengful  way.  There  is  also  another  class  of  oases  where 
some  d^ree  of  negligence  may  be  imputed ;  as  where  a  person  throw- 
ing stones  into  the  highway  strikes  another  passing;  or  as  in  the  in- 
stance of  a  person  throwing  a  lighted  squib  into  a  crowd.  But  where 
there  is  no  intention  to  injure  and  no  negligence,  I  do  not  think  the 
offense  can  be  imputed.  An  instance  commonly  put  is  that  of  a  soldier 
IDnrsNCBS.  19  (289) 
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firing  his  piece  at  muster  and  without  any  fi^olt  of  his  own,  injoring- 
another,  casually  and  suddenly  pausing  before  it.  A  surgeon  who  for 
bis  patient's  health,  cuts  off  a  limb,  is  not  guilty  of  mayhem,  or  if  one 
plucks  a  drowning  man  out  of  a  river  by  the  hair  of  the  head,  this  is  no^ 
assault.  If  r  according  to  the  prescription  of  the  physician  in  the  Arab- 
ian Nights,  a  physician  should  beat  his  patient  with  a  mallet  for  the 
bona  fide  purpose  of  restoring  his  health,  though  this  might  be  mal- 
practice, it  would  be  no  battery.  Where  one  gave  another  a  license  to- 
beat  him,  there  is  a  case  in  which  it  is  said  the  license  was  held  to  be 
void.  This  may  well  be.  The  person  receiving  the  license  entertained 
hostile  disposition  toward  the  other,  and  upon  being  thus  licensed, 
proceeded  to  carry  his  revengful  purpose  into  effect.  But  in  the  case 
before  us  the  defendant  had  no  evil  disposition  towards  Anderson,  but 
the  contrary ;  and  to  save  him  from  what  he  considered  a  greater  evil, 
reluctantly  consented  to  inflict  the  stripes.  However  iU  judged  the  act 
may  have  been,  I  can  not  think  it  constituted  an  assault  and  battery. 
The  case  might  be  different  with  respect  to  the  other  defendants  who 
were  acquitted ;  but  as  to  the  defendant  before  us,  the  motion  for  a. 
new  trial  must  be  granted. 
Johnson  and  O'Neall,  JJ.  concurred. 


CONSENT— ASSAULT  AND  BATTEBT. 

People  &•  Bransbt. 

[82  N.  Y.  626.] 

In  the  New  York  Court  ofAppecUsj  June,  1866. 

A  OElxnlnal  CPonvlotlon  fbr  Aasaiilt  can  not  be  sustained  when  there  Is  oonsent  on  th» 
part  of  the  complainant. 

The  defendant  in  error  was  indicted  for  an  assault  and  battery  on 
Ida  Elube.  He  was  convicted  by  the  Onondi^a  Court  of  Sessions  and 
sentenced  to  imprisonment  for  one  year  and  a  fine  of  $250. 
.  At  the  time  of  the  trial  another  indictment  was  pending  in  the  court 
of  Oyer  and  Terminer  charging  him  with  the  same  transaction  as  a 
rape. 

The  accused  was  a  hackman  in  Syracuse.  He  had  pursued  his  calling 
in  that  city  for  over  twenty  years,  and  had  always  sustained  a  good 
character. 
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The  complainant  was  a  native  of  Ardennes  in  Prussia.  She  was 
twenty-three  years  of  age  and  claimed  that  she  understood  but  two 
words  of  EngUsh,  the  words  *'  hotel "  and  '*  sleep."  The  evidence  as 
to  the  extent  of  her  acquaintance  with  the  language  was  conflicting. 

She  had  recently  arrived  in  the  country  and  at  the  time  of  the  occur- 
rence in  question  she  was  on  her  way  by  railroad  to  Geneva.  She  had 
no  personal  attendant  but  wad  traveling  with  other  Germans  in  the 
emigrant  train.  They  arrived  at  Syracuse  on  the  4th  of  August,  1863, 
between  ten  and  eleven  o'clock  at  night.  She  had  a  through  ticket  and 
remained  in  the  room  of  the  depot  to  which  she  was  conducted  by  an 
officer  of  the  road,  as  she  intended  to  go  with  the  next  emigrant  train 
at  six  o'clock  in  the  morning. 

About  an  hour  after  midnight  Bosenkrans,  the  night  watchman, 
ordered  all  others  out,  but  after  examining  her  ticket,  permitted  her  to 
remain.  He  soon  after  went  out,  according  to  his  own  account  of  the 
matter,  and  when  he  returned  she  was  gone. 

She  testified  that  after  the  others  were  ordered  away,  the  accused 
came  in,  walked  up  and  down  the  room  and  talked  with  Ro8enla*ans ; 
that  he  came  up  to  her  and  said  something  which  she  did  not  understand 
except  the  words  '*  hotel "  and  *'  sleep ;  "  that  he  took  her  satchel  and 
motioned  to  her  to  follow ;  that  she  went  with  him  to  the  Sherman 
House,  and  that  he  took  her  first  to  the  sitting  room ;  that  afterwards 
he  and  the  porter  who  carried  the  light,  accompanied  her  to  her  room, 
which  seems  to  have  been  on  the  principal  hall  of  the  third  floor ;  that 
he  remained  with  her  in  the  room  when  the  servant  left ;  that  he  soon 
stepped  out  for  a  few  moments,  and  that  during  his  absence  she  took 
off  her  shawl  and  remained  seated  until  his  return ;  that  when  he  came 
back,  he  locked  the  door,  put  the  key  in  his  pocket,  and  offered  her  a 
glass  containing  liquor,  which  proved  to  be  sherry  wine ;  that  she  tasted 
but  did  not  drink  it ;  that  he  motioned  to  the  bed  and  spoke  something 
about  sleep,  which  she  did  not  understand ;  that  she  opened  her  dress 
behind,  as  the  weather  was  hot,  but  continued  sitting  in  her  chair ;  that 
he  undressed  before  her,  went  to  bed  and  then  extinguished  the  light ; 
that  she  was  fatigued  and  fell  asleep;  that  when  ^e  woke  he  was 
carrying  her  to  the  bed ;  that  she  struggled  with  her  feet  all  she  could, 
but  was  almost  smothered  by  the  weight  of  his  person ;  that  he  had 
connection  with  her,  and  she  then  returned  to  the  chair;  that  she 
remained  there  crying  for  about  fifteen  minutes,  when  the  same  thing 
was  repeated,  with  the  same  struggles  on  her  part ;  that  he  then  dressed 
himself  and  went  out,  and  that  he  neither  paid  her  or  offered  her 
money. 

On  her  cross-examination  she  admitted,  in  answer  to  inquiries  which 
she   appeared  to    resent,  that   she    once  before  had  illicit    conneo- 


292  OOKSENT. 

tion  with  another,  bat  it  was  a  snitor  in  her  own  country  to  whom 
she  was  at  the  time  aflAanced.  Sl^e  also  admitted  that  she  said 
nothing  to  the  defendant  when  he  pnt  his  arm  around  her  neck; 
that  about  the  time  he  left  she  washed  herself;  that  she  went  in  the 
morning  from  the  room  to  the  cars ;  that  she  was  not  asked  to  pay  for 
her  lodging ;  that  she  did  not  at  once  disclose  the  facts ;  that  she  denied 
them  at  first,  when  interrogated  in  the  morning  at  the  cars  as  to  whether 
she  stayed  with  him ;  that  she  did  so  from  an  apprehension  that  she 
might  still  be  in  his  power ;  but  upon  being  assured  of  protection,  she 
communicated  them  immediately  after  to  her  Grerman  friends. 

Evidence  was  given  by  the  defendant  tending  to  show  that  there  was 
no  disorder  in  the  apartment  indicative  of  any  struggle  or  resistance ; 
that  she  made  statements  the  following  morning  inconsistent  with  the 
truth  of  the  accusation;  that  she  had  more  acquaintance  with  the  En- 
glish language  than  she  professed ;  that  the  accused  himself  had  always 
bpme  a  good  character. 

The  county  judge  charged  among  other  things,  as  follows:  ''If  the 
jury  thinks  that  the  defendant  took  the  girl  up  into  the  room  and  locked 
himself  in  with  her,  with  intent  to  have  connection  with  her,  she  being 
ignorant  of  that  intent  on  his  part,  then  he  is  guilty  of  an  assault,  al- 
though she  may  have  afterwards  assented  to  his  wishes  and  to  his  hav- 
ing connection  with  her."  Other  portions  of  the  charge  are  sufficiently 
stated  in  the  opinion. 

The  jury  found  the  defendant  guilty  of  the  ''  assault  and  battery  " 
chained  in  the  indictment. 

The  conviction  was  reversed  and  a  new  trial  ordered  by  the  Supreme 
Court,  and  a  writ  of  error  was  brought  in  behalf  of  the  People. 

TF.  H,  Oipbrdj  District- Attorney,  for  the  People. 

Sedgwick^  Andrews  A  Kennedy,  for  the  defendant  in  error. 

PoRTEB,  J;  The  testimony  of  the  complainant  was  artless,  frank 
and  ingenuous.  There  is  an  air  of  apparent  truth  in  her  narration 
which  strongly  commends  it  to  belief.  If  it  is  entitled  to  full  credit  the 
accused  was  guilty,  of  a  criminal  and  brutal  outrage.  Her  evidence  did 
not  establish  a  case  of  rape,  but  it  tended  to  show  a  very  aggravated 
assault.  The  only  difficulty  in  sustaining  the  conviction  arises  from  an 
erroneous  instruction  by  the  presiding  judge,  that  on  a  state  of  facts 
which  he  assumed  to  be  deducible  from  the  evidence,  the  defendant 
must  be  found  guilty  of  an  assault,  even  if  the  juiy  should  arrive  at 
the  conclusion  that  the  illicit  intercourse  was  with  the  assent  of  the 
prosecutrix. 

Though  the  probabilities  are  against  it,  it  is  not  impossible  that  this 
may  have  been  their  conclusion  from  the  evidence ;  and  the  judgment 
was,  therefore,  properly  reversed,  unless  we  are  at  liberty  to  infer  that 
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the  accused  was  not  prejudiced  by  the  erroneous  instruction,  wliich  re- 
lated strictly  to  the  crime  of  assault  as  Histinguished  from  the  assault 
and  battery  of  which  he  was  found  guilty. 

There  was  some  conflict  between  the  testimony  of  the  complainant 
and  that  of  the  defendant's  witnesses.  The  jury  were  perhaps  at  lib- 
erty to  draw  unfavorable  inferences  from  her  leaving  a  place  of  security 
at  a  late  hour  of  the  night  in  company  with  a  perfect  stranger,  whose 
language  she  neither  understood  nor  spoke ;  from  her  following  him  a 
considerable  distance  and  availing  herself  of  the  room  he  provided  at 
the  Sherman  House,  without  Indicating  any  objection  to  his  occupying 
it  with  her,  when  his  purpose  would  seem  to  have  been  unmistakable ; 
from  her  permitting  the  porter  to  leave  the  hall  while  he  remained  after 
midnight  in  her  apartment ;  from  her  making  no  outcry  at  the  time  of 
his  repeated  connections  with  her  such  as  might  have  been  heard  by  the 
inmates  of  the  adjoining  rooms ;  and  from  her  denial  on  the  following 
morning  that  he  had  abused  her,  when  she  was  first  interrogated  by  her 
countr3rmen  in  the  German  language  and  in  the  absence  of  the  accused. 
Her  explanation  of  these  facts  may  or  may  not  have  been  satisfactory 
to  the  juiy.  If  it  was,  an  error  in  the  charge  as  to  the  hypothetical 
effect  of  assent  to  the  illicit  intercourse,  would  be  immaterial.  But  if 
her  explanation  was  unsatisfactory  to  the  jury,  as  the  judge  assumed  it 
might  be,  upon  the  evidence,  it  is  the  right  of  the  accused  to  demand  ovs 
judgment  on  the  correctness  of  the  instructions  under  which  he  was 
convicted,  and  on  the  further  question  whether  the  error,  if  any,  may 
have  tended  to  his  prejudice  in  the  ultimate  result. 

It  is  insisted  by  the  counsel  for  the  accused  that  the  first  two  pro- 
positions in  the  charge  amounted  in  substance,  to  an  instruction  that  if 
the  evidence  established  a  rape,  the  jury  were  authorized  to  find  him 
guilty  of  the  mere  misdemeanor  charged  in  the  indictment.  It  is  true 
tiiat-ihe  words  used  were  sufi^ciently  vague  and  general  to  give  some 
plaasHjility  to  the  proposition.  But  the  language  of  the  charge  is  to  be 
oonscrued  In  the  light  of  the  evidence  to  which  it  was  applied.  The 
instruction  should  be  read  by  us  as  it  would  be  understood  by  the  jury ; 
and  as  it  is  manifest  that  the  testimony  of  the  prosecutrix  did  not 
establish  a  ease  of  rape,  but  did  establish  reluctance  and  some  degree 
of  resistance,  the  language  employed  should  be  applied  to  the  facts 
presented,  and  not  to  a  hypothetical  state  of  facts  in  which  it  might 
have  tended  to  mislead  the  jury.  There  was  no  error  in  this  portion 
of  the  charge,  if  it  be  fairly  construed,  as  it  was  evidentiy  intended  by 
the  judge,  and  as  it  could  not  fail  to  be  understood  by  those  who  had 
heard  the  evidence. 

The  third  proposition  of  the  judge  presents  a  question  of  a  much 
more  serious  character.    It  assumes  that  she  assented  to  the  illicit 
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intercourse  and  makes  the  issne  of  guilt  or  innocence  depend  on  the 
question  when  she  first  became  aware  of  his  purpose  to  ask  the  boon 
she  granted.  The  Jury  were  instructed  as  matter  of  law  thaX  if  the 
defendant  took  her  into  the  room  and  locked  himself  in  with  her,  with 
intent  to  have  connection  with  her,  she  being  ignorant  of  his  intent^ 
then  he  is  guilly  of  an  assault,  although  she  may  have  afterwards 
assented  to  his  wishes,  and  to  his  haying  connection  with  her.  The 
Supreme  Court  was  right  in  holding  that  this  was  a  manifest  legal 
error. 

It  is  suggested  that  the  instruction  might  be  sustained  on  the  theory 
that  though  the  complainant  consented  to  the  material  point  of  illicit 
intercourse  with  the  defendant,  the  transaction  admitted  of  subdivision 
and  the  jury  were  therefore  bound  to  assume  as  matter  of  law  that  the 
locking  of  the  door  was  against  her  wilL  No  such  legal  presumption 
exists ;  and  if  so  artificial  an  inference  could  be  drawn  from  the  facts, 
it  should  have  been  by  the  jury  and  not  by  the  judge.  The  proposition 
dted  from  Buller  that  every  imprisonment  includes  a  battery,  and  every 
battery  an  assault,  his  relation  to  the  forms  and  averments  appropriate 
to  the  civil  remedy  for  false  imprisonment.  It  is  wholly  Inapplicable 
to  a  case  like  the  present  when  the  locking  of  the  door  was  not  objected 
to  by  the  complainant,  and  was  a  mere  precaution  for  the  privacy  of  an 
immoral  act,  to  which  as  the  judge  assumes,  both  the  parties  con- 
sented. 

The  charge  should  be  construed  as  it  was  intended  and  as  it  was 
doubtless  understood  by  the  jury.  The  theory  of  the  Judge  was  that 
though  the  improper  connection  was  the  voluntaiy  act  of  both,  and 
though  the  defendant  neither  used  force  nor  intended  it,  he  was  still 
guilty  of  a  crindnal  assault,  unless  she  acceded  to  his  purpose  before 
she  was  aware  that  he  entertained  it. 

A  criminal  conviction  for  an  assault  can  not  be  upheld  where  no  bat- 
teiy  has  been  committed,  and  none  attempted,  intended  or  threatened 
by  the  party  accused.  It  is  indispensable  to  the  offense  that  violence 
to  the  person  be  either  offered,  menaced,  or  designed. 

It  is  claimed  that  an  exception  has  been  recognized  by  some  of  the 
authorities  to  the  application  of  the  general  rule  in  this  particular  class 
of  cases.  No  such  exception  exists  as  applicable  to  an  indictment  for 
simple  assault  and  battery.  A  cursory  glance  at  some  of  the  decisions 
might  lead  to  an  opposite  impression ;  but  this  disappears  on  particular 
examination,  if  we  keep  in  view  the  nature  of  the  accusation  in  each 
case  and  the  statutes  to  which  the  judges  respectively  refer.  A  brief 
review  of  the  authorities  on  this  subject  will  show  that  they  are  in  har* 
mony  with  the  rule  we  haye  stated. 

It  will  be  observed  that  in  several  iustances  the  question  turned  on 


PEOPLE  V.  BBANSBT.  295 

the  validity  of  a  oonsent  procured  by  fraud  and  applicable  not  to  the. 
indignity  committed^  but  to  a  supposed  legitimate  purpose  of  the  party 
committing  it. 

Thus,  it  was  held  in  BoHmlcVs  Case  that  a  conviction  for  assault 
isould  be  sustained  when  a  medical  man  with  his  own  hands  stripped  the 
elothes  from  a  female  patient  under  the  fraudulent  pretense  that  it  was 
necessary  to  enable  him  to  Judge  of  her  disease.  ^ 

In  Nichol*8  GSowe,  a  similar  conviction  was  sustained  where  a  teacher 
took  indecent  liberties  with  his  female  pupils,  who  neither  assented  to 
his  advances  nor  resisted  them.^ 

In  Begina  v.  Oo^e,  it  was  held  that  a  physician  was  properly  con- 
victed of  assault  and  battery  in  debauching  a  girl  of  fourteen,  who 
did  not  assent  to  carnal  connection,  but  made  no  resistance  to  his  act, 
from  a  bona  Jtde  belief  that  he  was,  as  he  represented,  treating  her 
medically  for  her  disorder.  The  judges  sustained  the  conviction  on  the 
distinction  between  actual  assent  to  sexual  intercourse  and  acquiescence 
by  passive  non-resistance,  in  an  act  of  the  physician,  of  the  nature  of 
which  she  was  ignorant.^ 

In  Jdcksan^a  Oaaej  a  similar  imposition  was  practiced  on  a  married 
woman  who  consented,  supposing  the  party  to  be  her  husband,  but  re- 
pelled him  at  once  on  discovering  the  fraud,  and  immediately  attempted 
suicide.  On  the  trial  of  the  party  for  rape.  Baron  Oumey  instructed 
the  jury  that  though  her  oonsent  was  procured  by  fraud,  tiie  prisoner 
could  not  be  convicted  of  the  principal  offense  \  and  that  he  would  have 
been  bound  to  direct  a  genial  acquittal  but  for  the  statute  of  1 
Victoria,'*  which  provided  for  such  a  case,  by  authorizing  a  conviction 
for  a  simple  assault  under  an  indictment  charging  a  felony  against  the 
person.^ 

In  Barik^  Case,  the  prisoner  was  indicted  for  feloniously  assaulting 
and  debauching  a  girl  nine  years  of  age.  The  act  was  with  her  con- 
sent ;  but  there  was  some  doubt  on  her  evidence  as  to  the  consummation 
of  the  extreme  offense.  It  was  insisted  by  the  counsel  for  the  Crown 
that  if  the  proof  f aUed  to  establish  the  felony,  the  prisoner  might  be 
found  guilty  of  an  assault.  Justice  Patteson  held  that  though  the 
consent  of  a  child  nine  years  of  age  was  unavailing  as  a  defence  to  the 
felony  under  the  statute  of  rape,  it  was  a  bar  in  respect  to  an  assault ; 
and  he  instructed  the  jury  that  unless  the  prisoner  effected  his  felonious 
purpose  they  must  render  a  general  verdict  of  acquittaL  The  jury 
found  him  guilty  of  the  capital  crime.  ^ 

In  MereiUVs  Gaae  there  were  two  counts  in  the  indictment ;  one  for 

■ 

1 M <xk1j*i  Grown  Oases,  19.  •  oh.  88. 
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assault  with  intent  to  commit  a  rape  and  the  other  for  a  common  as- 
sault. The  first  count  was  abandoned ;  but  a  conviction  was  claimed 
on  the  second,  on  the  ground  that  the  girl  was  between  ten  and 
twelve  years  of  age,  and  that  the  imposition  of  hands  on  her  for 
such  a  purpose  was  an  assault,  even  though  she  subsequently  consented. 
Lord  Abinger  held  that  her  assent  to  the  act  was  fatal  to  the  prosecu- 
tion, and  instructed  the  jury  that  to  sustain  a  conviction  for  assault 
below  the  grade  of  felony,  *'  you  must  show  an  assault  which  could  not 
be  justified  if  an  action  were  brought  for  it,  and  leave  and  license 
pleaded."    The  prisoner  was  accordingly  acquitted.^ 

In  Martin* a  Case^  the  complainant  was  ten  years  old.  The  indict- 
ment contained  a  count  for  an  assault  with  intent  to  debauch  her,  and 
another  for  mere  assault.  The  jury  found  that  the  prisoner  was  guilty, 
but  that  the  girl  assented.  The  case  was  reserved  for  the  consideration 
of  the  fifteen  judges ;  and  they  were  unanimously  of  opinion,  that  '*  aa 
the  child  consented  it  was  not  an  assault,"  but  that  he  might  have  been 
indicted  and  convicted  under  the  statute  which  makes  it  a  misdemeanor, 
without  reference  to  consent,  to  have  carnal  knowledge  of  a  child  be- 
tween ten  and  twelve  years  of  age.^ 

In  the  case  of  the  Queen  v.  Beed  and  others^  the  three  defendants 
were  convicted  of  an  assault  on  a  girl  nine  years  of  age  under  the  fol- 
lowing circumstances:  The  defendants  went  with  the  girl  to  a  hay  loft. 
When  they  first  began  to  take  liberties  with  her  she  showed  some  un» 
willingness,  but  eventually  she  ceased  to  offer  opposition  and  appa- 
rently assented.  Each  of  the  defendants  in  succession  had  connection 
with  her.  The  verdict  of  the  jury  was,  '^  Guilty,  the  child  being  an  as-^ 
senting  party,  but  from  her  tender  years  she  did  not  know  what  she^ 
was  about."  The  case  was  reserved  and  on  ailment  the  conviction 
was  quashed ;  all  the  judges  being  of  opinion  that  the  eventual  assent 
of  the  girl  was  a  fatal  objection.^ 

It  is  claimed  that  the  case  of  the  People  v.  Hayes  established  a  dif- 
ferent rule ;  but  it  will  be  found  on  examination  that  it  is  in  harmony 
with  the  authorities  above  cited.  It  was  there  held  that  the  accused 
was  properly  convicted  of  an  assault  with  intent  to  oonunit  a  rape  on  a 
child  under  ten  years  of  age,  whom  he  had  decoyed  for  that  purpose 
into  a  building ;  and  this  though  detected  in  the  attempt  while  standing 
in  a  state  of  indecent  exposure  at  a  distance  of  five  feet  from  her  person. 
The  decision  was  put  upon  the  ground  that  the  act  he  was  attempting 
was  one  of  rape,  on  a  child  at  an  age  when  it  was  incapable  of  legal 
consent,  under  the  statute  defining  that  offense. 

1  34  Eng.  Com.  L.  089.  *  13  London  Jnrist,  68. 

s  38  Eng.  Com.  L.  85. 
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Judge  Cowen,  in  delivering  the  opinion  of  the  conrt,  conceded  that 
to  constitute  an  assault  there  must  be  an  intention  '^  of  using  actual 
violence  against  the  person."  ^  If  the  law  were  otherwise,  seduction 
and  criminal  conversation  would  have  been  indictable  offenses  in  this 
State  from  the  beginning ;  for  they  always  involve  a  sufficient  degree 
of  force  to  constitute  an  assault  and  battery,  except  for  the  express  or 
implied  assent  of  the  party. 

In  the  present  case,  the  complainant  was  an  adult ;  and  though  she 
labored  under  the  disadvantage  of  not  speaking  the  same  language  with 
the  accused,  she  ingenuously  admits  that  through  a  previous  misadven- 
ture, she  knew  the  nature  of  the  act,  to  which  the  instruction  of  the 
judge  assumes  that  she  assented.  It  is  quite  probable  that  there  was 
really  no  such  assent ;  but  if  there  was  she  could  not  recover  against  the 
defendant  in  a  civil  action,  nor  could  he  lawfully  be  convicted  of  a 
criminal  assault.     Volenti  nonfib  injuria. 

We  concur,  therefore,  with  the  court  below  in  holding  the  third  in- 
struction to  be  erroneous ;  but  a  majority  of  the  members  of  this  court 
are  of  the  opinion  that  the  error  could  not  by  possibility  have  operated 
to  the  prejudice  of  the  accused.  The  direction  in  the  case  supposed 
was  to  convict  the  prisoner  of  an  assault ;  and  the  fact  that  he  was  not 
found  guilty  of  the  minor  offense,  but  of  the  assault  and  battery  charged 
in  the  indictment,  is  deemed  conclusive  evidence  that  the  verdict  was 
intended  to  negative  any  assent  to  the  act  on  the  part  of  the  complain- 
ant. It  is  not  without  some  hesitation  that  we  have  arrived  at  this  con- 
clusion. It  is  the  right  of  the  citizen  accused  of  xrime  to  claim  the 
benefit  of  &  fair  trial  and  a  true  and  just  exposition  of  the  law 
applicable  to  the  offense  charged.  When  the  law  in  such  a  case  has 
been  erroneously  presented,  it  should  not  be  assumed  on  mere  specula- 
tion, however  probable  or  plausible,  that  the  jury  were  not  misled  by 
the  error  of  the  judge,  or  that  they  understood  his  language  in  a 
restrained  and  technical  sense,  rather  than  in  its  popular  and  ordinary 
import  when  used  in  a  like  connection.  But  when  the  form  of  the  find- 
ing is  such  as  to  show  that  the  error  was  harmless  as  matter  of  legal 
necessity,  it  is  not  open  to  correction  in  any  appellate  tribunal. 

On  this  sole  ground,  the  judgment  of  the  court  below  must  be  re- 
versed and  the  conviction  in  the  Court  of  Sessions  affirmed. 

All  the  judges  concurred  in  the  foregoing  opinion  except  Pottkb,  J., 
who  read  an  opinion  reaching  the  same  result  on  the  ground  that  there 
was  no  error  in  the  charge. 

iiHm.sn. 
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CONSENT— BAFE  — UTMOST  RESISTANCE  AND  RELUCTANCE 

REQUntED. 

Whittaker  V,  State. 

[50  W1&  519.] 

In  the  Supreme  Court  of  Wieconein. 

To  Ooiistiti|.te  Bap«  there  must  be  the  atmost  resistaaoe  and  jeluetanoe,  and  no  aeeent 
thzoosh  a  fldraed  snbmiMion.  If  the  woautn  ultimately  coneents,  there  is  no  rape.  The 
onlyaeqoiesoenoe  allowable  is  that  obtained  by  mistake,  Imposition,  or  artillolal  stnpe- 
taotlon,  or  where  the  woman  Is  Idlotio  or  insane. 

Obtom,  J.  The  Circuit  Court  gave  the  jury  the  following  instrno- 
tloDS,  which  were  excepted  to:  *^ First.  The  element  of  force  forms  a 
material  ingredient  of  the  offense  of  rape,  by  which  the  resistance  of  the 
woman  Tiolated  is  overcome,  or  her  consent  induced  by  threats  of  personal 
violence,  duress  or  fraud ;  for  unless  the  consent  of  the  woman  to  the 
unlawful  intercourse  is  freely  and  voluntarily  given,  the  offense  of  rape  is 
complete.  Second.  If  the  circumstances  show  that  the  consent  was 
obtained  by  the  use  of  force,  and  the  woman's  will  was  overcome  by 
fear  of  personal  injury,  then  the  crime  is  rape.  Third.  If  the  woman 
ultimately  consented  to  the  intercourse,  such  consent  not  being  freely 
or  voluntarily  given,  but  being  obtained  through  fear,  threats,  duress, 
or  fraud,  or  partly  by  fear  and  partly  by  force,  then  the  offense  is 
rape." 

These  instructions,  as  far  so  they  relate  to  the  prosecutrix  were 
clearly  erroneous,  and  were  calculated  to  mislead,  and,  we  think,  did 
mislead  the  Jury. 

This  is  not  a  case  were  the  prosecutrix  was  overcome  by  threats  of  per- 
sonal violence,  paralyzed  and  rendered  helpless  and  passive  by  fear,  so 
that  her  volition  could  not  be  exercised  either  for  or  against  the  act  of 
sexual  connection.  The  testimony  does  not  show  that  the  threat  of  per« 
sonal  violence  overpowered  her  will,  or  so  terrified  her  as  to  destroy  or 
suspend,  for  the  time  being,  her  power  of  mental  protest  or  physical 
resistance,  or  that  she  was  so  subjugated  to  the  will  of  the  defendant, 
by  fear  of  death  or  of  great  personal  injury,  that  she  was  incapable  of 
voluntary  action.  She  testified  that  the  threat  of  using  a  revolver  was 
conditional  upon  her  attempting  to  cry  out  or  give  alarm ;  but  her  testi- 
mony clearly  shows  that  she  was  not  only  capable  of  continuing,  but  did 
continue  resistance,  to  the  utmost  extent  of  her  physical  ability,  to  the 
last,  or,  if  she  ceased  struggling  before  the  consummation  of  the  act,  it 
was  becaose  she  thought  it  unavailing,  and  that  even  after  the  threat  of 
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using  a  revblver  by  the  defendant,  she  again  attempted  to  cry  out  and 
give  alarm,  and  the  defendant  '^  tried  to  shut  her  up."  She  says :  '*  I 
tried  my  best  I  could,  and  I  couldn't  do  any  more,  I  got  so  tired  out. 
I  tried  to  save  me  so  much  as  I  could,  but  I  couldn't  save  m3rself ,  and 
he  held  me,  and  tried  to  do  what  he  was  made  to  do,  and  I  couldn't 
help  myself  any  more.  He  had  my  hands  tight  and  my  feet  tight,  and 
I  couldn't  move  from  my  place  even,  and  of  course  at  last  I  worked  so 
much  as  I  could,  and  I  gave  up." 

I  mention  this  evidence  to  show  that  this  case  is  not  governed  by 
those  exceptional  and,  I  think,  questionable  authorities  which  hold 
that  consent  which  is  procured  by  threats  and  personal  violence,  to  the 
extent  of  overpowering  the  will,  is  not  inconsistent  with  the  crime  of 
rape ;  as  in  Boscoe's  Criminal  E^vidence,^  ^*  consent  forced  by  fear," 
which  is  defined,  '*  yielding  at  last  to  violence,"  or  as  in  1  Russell  on 
Crime,^  ^'consent  forced  by  fear,  of  death  or  duress."  Such  use 
of  the  word  '^  consent "  is  only  excusable  in  cases  where,  by  fear  and 
terror,  the  power  of  volition  and  physical  resistance  is  wholly  lost,  as  in 
State  V.  Buth,^  The  same  incautious  use  of  the  word  is  found  in 
Oroghan  v.  State^^  but  Mr.  Justice  Cole  defines  the  sense  in  which  it  is 
so  used.  ^^  But  if  the  circumstances  show  that  this  consent  was  obtained 
by  the  use  of  force,  and  the  woman's  wUl  was  overcome  by  fear  of  per- 
sonal injury,' then  the  crime  becomes  one  of  higher  degree"  (rape). 
In  further  explanation  and  palliation  of  this  use  of  the  word,  it  has  been 
held  that  forcible  connection  with  a  female  who  is  insane,  or  an  idiot, 
or  intoxicated  so  as  to  be  insensible,  or  who  is  deceived,  believing 
the  defendant  to  be  her  husband,  and  in  like  cases,  where  the  will  of  the 
female  does  not  concur  with  the  act,  or  oppose  it,  and  does  not  act  at 
all,  and  where  she  has  no  power  of  consenting  or  dissenting,  the  act  is 
said  to  be  '*  against  her  wiU,"  and  this  necessary  ingredient  of  rape  is 
present.^ 

In  such  cases  it  is  consistent  to  hold  that  the  act  is  "  against  the 
will,"  only  because  it  was  not  approved  by  the  will,  or  the  will  did  not 
concur  with  the  act.  In  all  cases  where  there  is  no  sensibility  or  con- 
sciousness, or  freedom  of  the  will,  the  act  is  said  to  be  against  the  will. 
It  is  remarkable  that  no  court  has  ever  been  incautious  enough  to  say, 
even  in  such  cases,  that  the  act  is,  or  may  be  '^  not  against  the  wiU," 
and  yet  be  rape.  It  may  be  that,  in  a  similar  sense,  the  word  '*  con- 
sent "  has  sometimes  been  unguardedly  used  in  cases  where  the  will  has' 
been  overcome  by  fear  of  personal  violence,  and  has  no  power  of  action 

• 

1  p.  S08.  •  9  Wliait.  Or.  L.,  mo.  1142,  and  note  a, 

'  p.  904.  and  as  In  Walter  tr.  People,  60  Barb.  144; 

*  21  Kaa.  08.  People  v.  Qnln,  Id.  U8;   and  CroesweU  «. 
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whatever,  and  no  power  to  oppose  or  dissent,  as  passive  Consent,  and 
not  dissenting  as  consenting.  It  is  to  be  regretted  that  the  terma 
''with  her  consent,"  and  ''with  her  acquiescence,"  have  ever  been  held 
compatible  with  the  crime  of  rape.  In  all  of  the  cases  in  which  they 
have  been  nsed,  they  are  as  inaccurate  as  would  be  the  terms  "  with  the 
will,"  or  '*  not  against  the  will,"  wh^ch  are  never  used.  This  misuse  of 
the  word  in  Croghan  v.  StcUej^  and  which  was  only  incidental,  and  not 
necessary,  was  afterwards  corrected  by  this  court  in  FizeU  v.  8tate^^ 
in  which  the  terms  "  against  her  will "  and  "  without  her  consent "  are 
used  as  convertible  terms  in  defining  rape  of  a  female  over  ten  years  of 
age ;  and  stUl  later,  in  Conners  v.  State^^  an  instruction  asked  on  behalf 
of  the  defendant,  that  "  if  the  woman  resist,  but  finally  consent,  no 
offense  is  committed,"  was  held  to  be  correct,  and  should  have  been 
given.  Mr.  Justice  Lyon  says,  in  his  opinion  in  that  case:  "  Volun- 
tary submission  of  the  woman,  while  she  has  power  to  resist,  no  matter 
how  relunctantly  yielded,  removes  from  the  act  an  essential  element 
of  the  crime  of  rape."  "  If  the  carnal  knowledge  was  with  the  volun- 
tary consent  of  the  woman,  no  matter  how  tardily  given,  or  how  much 
force  had  been  theretofore  employed,  it  is  no  rape."  More  time  has 
been  spent  on  this  branch  of  the  subject,  because  the  instructions  given 
in  this  case  might  seem  to  be  warranted  by  the  case  of  CroghanY.  State^ 
in  this  court,  and  by  similar  authorities  elsewhere,  and  in  accordance 
with  which  they  were  doubtless  intended  to  be  given. 

To  will  or  to  consent  is  an  operation  of  the  mind,  and  implies  positive 
mental  action,  and  when  these  words  are  used  as  the  ground  of  responsi- 
bility for  any  given  act,  their  meaning  is  the  same.  It  is  the  quo  animo 
of  the  act.  Consenting  is  to  be  willing,  as  a  condition  of  the  mind. 
In  the  law,  and  in  defining  the  crime  of  rape,  the  terms  "  against  her 
will "  and  "  without  her  consent,"  are  used  oonvertibly.^  And  they  are 
so  used  in  the  statutes  of  many  of  the  States,  as  in  Massachusetts, 
Vermont,  Ohio  and  New  Jersey.  Where,  therefore,  there  is  physical 
ability  to  resist,  and  freedom  of  the  will  to  protest  or  dissent,  to  say 
that  the  act  may  be  rape  when  committed  "  with  the  consent "  of  the 
woman,  is  as  erroneous  as  to  say  that  it  need  not  be  committed  ' '  against 
her  will."  The  terms  "without  her  consent,"  in  the  Massachusetts 
statute,  are  held  to  apply  to  a  case  where  the  defendant  knows  that  the 
woman  is  insensible  and  incapable  of  consenting.^ 

When  the  mind  is  subjugated  as  well  as  the  body,  so  that  the  power 
of  volition  and  the  mental  capacity  to  either  consent  or  dissent,  is 
gone,  then  the  act  may  be  said  to  be  "  against  the  will,"  and  so  also  it 

1  B^iprtu  «  2  Whart.  Crlm.  L.,  sec  lUL 

9  tf  Wis.  861.  ft  Com.  y.  Burke,  lOB  Mass.  878. 
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may  be  said  to  be  '^  without  consent.'*  Bat  when  the  mind  is  left  free 
to  exercise  the  will,  and  to  consent  or  dissent,  then  by  consent  responsi- 
bility for  the  act  is  incurred.  Where  there  is  no  such  mental  capacity, 
the  quality  of  the  act  is  indifferent ;  there  can  be  no  consent  or  dissent, 
and  consequently  no  responsibility.  The  physical  power  may  be  over- 
come, and  the  utmost  resistance  be  unavailing;  yet  the  mind  may 
remain  free  to  approve  or  disapprove,  consent  or  dissent.  The  expres- 
sion of  consent  may  be  compelled  or  coerced  by  threatened  violence, 
and  yet  there  be  no  consent  of  the  mind. 

There  is  nothing  to  distinguish  this  case  from  ordinary  cases,  where 
the  resistance  and  the  dissent  ought  to  have  continued  to  the  last,  and 
where  the  physical  power  of  the  woman  must  have  been  overcome  by 
physical  force,  to  make  the  act  rape.  A  threat  of  personal  injury  is 
the  usual  accompaniment  of  such  cases.  In  this  class  of  cases  the 
authorities  seem  to  be  uniform  that  the  act  must  be  committed  against 
the  will  of  the  woman  and  without  her  consent,  not  technically,  but 
actually  and  in  fact,  or  it  will  not  be  rape.  *' Any  consent  of  the 
woman,  however  reluctant,  is  fatal  to  a  conviction.  The  passive  policy 
will  not  do.  There  must  be  no  consent.  There  must  be  the  utmost 
reluctance  and  resistance."^  '*  It. must  appear  that  she  showed  the 
utmost  reluctance  and  used  the  utmost  resistance."  ^  It  is  a  vital  ques- 
tion whether  the  woman  ceased  resistance,  because  it  were  useless  or 
dangerous,  or  because  she  ultimately  consented.  ^'  In  the  latter  case 
it  is  not  rape."  '  Acquiescence  obtained  by  mistake,  imposition  or 
artificial  stupefaction  is  the  only  acquiescence  allowable.  If  not  thus 
obtained  it  is  fatal.^  <^  There  should  be  no  doubt  of  the  real  absence 
of  assent."  ^  There  is  a  difference  between  consent  and  submission. 
Every  consent  involves  a  submission,  but  it  by  no  means  follows  that 
submission  involves  consent.® 

Authorities  to  the  same  effect  might  be  greatly  multiplied,  but  it  is 
unnecessary  to  extend  this  opinion,  already  quite  too  long.  We  are 
satisfied  that  it  is  never  proper  or  safe  to  instruct  the  jury  in  any  case 
that  the  crime  of  rape  may  be  committed  with  the  consent  of  the 
woman,  however  obtained,  and  that  it  was  especially  improper  in  this 
case.  It  involves  a  confusion  as  well  as  a  contradiction  of  terms  ex- 
tremely dangerous  to  the  administration  of  justice  in  such  cases. 
•  In  defining  the  necessary  ingredients  of  so  high  a  crime  there  should 
be  the  utmost  accuracy  and  precision.     There  should  be  no  doubt  about 

1  state  V.  Borgdorf ,  53  Mo.  66.  *  Whart  Orlm.  L.  see.  1144. 

*  Don  Moran  r.  People,  25  Mich.  856.  *  People  v.  BenBon*  0  OaL  321. 

•  Reg.  r.  Radett, 9  O.  A  P.  748;  Wright  •  Beg.  v.  Day,  9  C.  A  P.  7S2. 
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the  law  where  there  is  likely  to  be  much  uncertainty  about  the  facts  ia 
such  cases ;  and,  to  say  the  least  of  it,  there  was  no  such  absolute  cer- 
tainty that  the  prosecutrix  did  not  actually  consent  to  the  sexual  con- 
nection in  this  case  as  to  render  such  instruction  harmless. 

By  the  Court,    The  judgment  of  the  municipal  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


CONSENT— BAFB—BE8ISTANCE  BY  WOMAN. 

People  v.  Dohbino. 

[69  N.  T.  874.] 

In  the  Neio  York  Court  of  Appeals j  December^  1874. 

Bape-^  CPonsent — Beslatanoe  of  Woman  must  be  to  Bztent  of  her  Ability. — In 

order  to  constitate  the  crime  of  rape  of  a  female  over  ten  years  of  age,  when  it  appears 
that  she  was  conscious,  had  the  possession  of  her  natural,  mental  and  physical  powers* 
was  not  overcome  by  numbers  or  terriiied  by  threats,  or  in  such  place  or  position  that 
resistance  would  have  been  useless,  it  must  also  be  made  to  appear  that  she  did  resist 
to  the  extent  of  her  ability,  at  the  time  and  under  the  circumstances. 

Error  to  the  Greneral  Term  of  the  Supreme  Court  in  the  Fourth  De» 
partment.  The  offense  for  which  the  defendant  in  error  was  indicted 
was  alleged  to  have  been  committed  upon  the  person  of  one  Fredeilca 
Brussow,  a  girl  fourteen  years  of  age,  while  she  was  living  with  him 
as  a  servant  during  the  temporary  absence  of  his  family.  The  prose- 
cutrix testified  upon  the  trial,  in  substance,  that  she  was  in  the  pris- 
oner's bam,  throwing  down  some  hay ;  her  brother,  twelve  years  old, 
and  a  sister,  four  years  old,  were  with  her ;  that  the  prisoner  came  in, 
sent  the  children  home,  and  fastened  the  bam  door ;  that  he  then  called 
her  down,  took  hold  of  her,  and  after  a  struggle  threw  her  down ;  that 
she  commenced  to  cry,  when  he  said  if  she  would  consent  he  would  buy 
her  a  new  dress ;  she  tried  to  get  up ;  he  held  her  down  and  threw  her 
clothes  up  over  her  head ;  she  said  he  would  get  her  in  the  family  way  i 
he  said  he  was  an  old  man,  if  he  was  young  he  might  do  so ;  that  then 
the  offense  was  committed ;  that  she  cried  out  and  tried  to  get  away, 
but  could  not  as  he  held  her  down. 

The  counsel  for  the  prisoner  requested  the  court  to  charge  ^^  that  the 
jury  must  be  satijfied  from  the  evidence  before  finding  the  defendant 
guilty,  that  Frederica  Brussow  resisted  the  defendant  to  the  extent  of 
her  ability,  on  the  occasion  it  is  alleged  the  defendant  committed  the 
offense  charged  against  him." 
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The  court  declined  to  charge  in  these  words,  and  the  prisoner's  coun- 
sel excepted.  The  court  did  thereupon  change  ^'  that  the  act  must  have 
been  done  by  force,  and  against  the  will  and  resistance  of  the  witness 
Frederica/'  to  which  the  prisoner's  counsel  duly  excepted. 

B.  W}Peckham  and  M.  M.  Southworthj  iot  the  plaintlfl  in  error. 

TT.  /S.  JPameK,  for  the  defendant  in  error. 

FoLGBB,  J.  (after  passing  on  another  question). 

The  counsel  for  the  prisoner  asked  the  court  to  charge  the  Jury  that 
they  must  be  satisfied  from  the  eyidence  before  finding  the  prisoner 
guilty,  that  the  prosecutrix  resisted  him  to  the  extent  of  her  ability  on 
the  occasion.  The  court  declined  to  charge  the  Jury  in  those  words,  but 
did  charge  that  the  act  must  have  been  done  by  force  and  against  the 
will  and  resistance  of  the  prosecutrix,  without  saying  how  forcible  and 
continued,  or  how  feeble  and  yielding,  that  resistance  might  be.  The 
counsel  excepted  to  the  refusal  to  charge,  and  to  the  charge  as  made. 
There  is  no  eiror  in  the  charge  as  made.  The  prisoner  was  indicted 
under  the  statute  declaring  it  a  felony  to  forcibly  ravish  any  woman  of 
the  age  of  ten  years  or  upwards.^  The  charge  as  made  did,  in  general 
terms,  express  the  facts  which  make  the  crime.  The  act  to  be  a  crime 
(so  far  at  least  as  this  case  is  concerned)  must  be  done  by  force,  and 
against  the  will  and  resistance  of  the  woman.  Coupled  with  the  refusal 
to  charge  as  requested  it  failed,  however,  to  express  all  that  was  neces- 
sary for  the  jury  to  find.  The  resistance  must  be  up  to  the  point  of 
being  overpowered  by  actual  force,  or  of  inability  from  loss  of  strength 
longer  to  resist,  or  from  the  number  of  persons  attacking  resistance  must 
be  dangerous  or  absolutely  useless,  or  there  must  be  duress  or  fear  of 
death.^  In  the  case  here  there  is  no  evidence  of  inability  from  loss  of 
strength  longer  to  resist ;  there  was  but  one  for  the  prosecutrix  to  op- 
pose, and  he  a  man  in  years ;  there  was  no  duress  nor  reason  to  fear 
death ;  there  were  no  threats,  instead  of  these  there  were  promises  and 
words  of  palliation  and  persuation ;  there  was  nothing  to  show  that  re- 
sistance was  absolutely  useless;  she  had  possession  of  her  faculties  of 
mind  and  body,  and  retained  her  consciousness ;  she  was  then  capable 
of  resistance  up  to  the  point  of  being  overpowered  by  actual  force. 

In  Reg*  v.  HdUett  the  Jury  were  instructed  that  if  they  thought  from 
all  the  circumstances  that,  although  when  the  prosecutrix  was  first  laid 
hold  of  it  was  against  her  will,  yet  she  did  not  resist  afterward  because 
she  in  some  degree  assented  to  what  was  afterward  done  to  her,  they 
ought  to  acquit  of  the  charge  of  rape ;  and  they  were  also  told  that  they 
would  have  to  consider  whether  the  female  made  every  resistance  that 
she  could.    The  text-books  speak   thus:  '^It  must  appear  that  the 

1  SB.  S.  668»  tecs, BQk.  t.  t  Beg.  v.  HaUett, •CAP.  748;  1  Hawk. 

P.  0.,  oh.  41,  sec  2. 
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offense  was  committed  without  the  consent  of  the  woman,  bnt  it  is  no 
excuse  that  she  yielded  at  last  to  the  yiolence,  if  her  consent  was  forced 
from  her  by  fear  of  death,  or  by  dnress.'*  ^  It  is  an  extreme  which 
they  put  that  shall  be  no  excuse.  So  in  Viner  it  is  laid  down  that  a 
woman  can  not  be  ravished  by  one  man  without  some  extraordinary  cir- 
cumstances of  f orce.^  In  People  t.  Abbot^^  Cowen,  J. ,  says :  '* Any  fact 
tending  to  the  inference  that  there  was  not  the  utmost  reluctance  and 
resistance  is  always  received/*  Why,  if  the  Jury  are  not  to  inquire 
whether  there  were  the  utmost  reluctance  and  the  utmost  resistance? 
This  saying  has  been  cited  with  approval  in  more  than  one  instance.'* 

The  request  to  charge  is  not  beyond  the  limit  of  the  rule.  Certainly 
if  a  female  apprehending  the  purpose  of  a  man  to  be  that  of  having 
carnal  knowledge  of  her  person,  and  remaining  conscious,  does  not  nse 
all  her  own  powers  of  resistance  and  defence,  and  all  her  powers  of 
calling  others  to  her  aid  and  does  yield  before  being  overcome  by 
greater  force  or  by  fear  or  being  surrounded  by  hostile  numbers,  a  jury 
may  infer  that,  at  some  time  in  the  course  of  the  act,  it  was  not  against 
her  will.  Of  course  the  phrase  *'  the  utmost  resistance  **  is  a  relative 
one ;  and  the  resistance  may  be  more  violent  and  prolonged  by  one 
woman  than  another,  or  in  one  set  of  attending  physical  circumstances 
than  in  another.  In  one  case  a  woman  may  be  surprised  at  the  onset 
and  her  mouth  stopped  so  that  she  can  not  cry  out  or  her  arms  pinioned 
so  that  she  can  not  use  them  or  her  body  so  pressed  about  and  upon  that 
she  can  not  struggle.  But  whatever  the  circumstances  may  be  there 
must  be  the  greatest  effort  of  which  she  is  capable  therein,  to  foil  the 
pursuer  and  preserve  the  sanctity  of  her  person.  This  is  the  extent  of 
her  ability.^ 

The  request  to  charge  in  this  case  differs  from  that  in  People  v. 
Monnaia^^  if  that  case  be  conceded  to  be  correctly  decided  as  to  which 
we  need  not  now  express  an  opinion.  There  the  request  was,  ''that 
the  Jury  can  not  convict  unless  they  are  satisfied  from  the  evidence 
that  utmost  reluctance  was  used.''  It  is  the  abstract  proposition 
which  is  presented  there,  and  might  be  understood  to  be  the  utmost 
reluctance  capable  on  the  part  of  any  one  in  peril  of  violation.  In  this 
case  it  is  the  extent  of  the  ability  of  this  prosecutrix  at  that  time.  To 
quote  exactly  the  language  of  the  request  that  she  ''  resisted  the  de- 
fendant to  the  extent  of  her  ability  on  the  occasion  it  is  alleged  the 

1  BoBCoe'0  Crim.  Ey.  (6Ui  Lond.  and  6th  pie  v.  Qaln,  50  Barb.  128;  Beynoldsv.  People, 

Am.  ed.)  806;  1  Eaat  P.  0.  444,  see.  7,  and  41  How.  Pr.  179. 
eitations.  *  And  see,    People   v.  Bransby,   82  N. 
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defendant  committed  the  offense  charged  against  him.''  The  words 
^*her  ability,"  and  ^'on  the  occasion,"  make  measurement  of  the 
abili^  to  the  extent  of  which  she  must  be  found  to  have  gone.  It  was 
the  extent  of  her  ability,  and  not  only  that,  but  the  extent  of  her  ability 
on  that  occasion,  that  is,  amid  the  drcxmistances  in  which  she  then 
was  placed,  to  which  the  request  to  cha^e  asked  that  the  attention  of 
the  jury  be  directed.  Is  it  not  the  law  of  this  crime  in  this  State  that 
the  woman  must  have  resistance  to  the  extent  of  her  ability  on  the  oc- 
•casion  on  which  she  alleges  that  this  grievous  wrong  was  done  her?  Is 
not  the  law  of  her  conduct  in  the  transaction  included  in  the  form  of 
words  which  the  counsel  for  the  prisoner  offered  to  the  court?  Would 
it  have  been  error  to  have  so  instructed  the  Jury?  To  our  thinking 
these  first  two  queries  can  have  but  one  answer,  in  the  afSrmative ;  and 
that  given  the  last  query  must  be  replied  to  in  the  negative.  Can  the 
mind  conceive  of  a  woman  in  the  possession  of  faculties  and  powers, 
revolting  unwillingly  that  this  deed  should  be  done  upon  her,  who  would 
not  resist  so  long  and  so  hard  as  she  was  able?  And  if  a  woman  aware 
that  it  will  be  done  unless  she  does  resist,  does  not  resist  to  the  extent 
of  her  ability  on  the  occasion,  must  it  not  be  that  she  is  not  entirely  re- 
luctant? If  consent,  though  not  express,  enters  into  her  conduct,  there 
is  no  rape.  The  yielding  to  overpowering  force  is  submission,  but  not 
consent ;  if  the  force  be  short  of  that  there  may  be  consent,  or  the  act  may 
not  be  against  her  will.  We  are  aware  that  the  view  which  some  other 
courts  have  taken  of  this  question,  does  not  seem  to  agree  herewith.  We 
have  already  named  the  People  v.  Mannais^^  which  however  is  somewhat 
distinguishable  from  our  case.  The  learned  Supreme  Court  of  Massa- 
chusetts in  the  Comfnonwedlth  v.  McDonald^^  approved  of  an  instruction 
to  a  jury,  ^'  that  there  was  no  rule  of  law  requiring  a  Jury  to  be  satis- 
fied that  the  woman,  according  to  their  measure  of  her  strength,  used 
all  the  physical  force  in  opposition  of  which  she  was  capable."  The  case 
is  meagerly  reported.  There  is  no  discussion  of  the  question  and  Begina 
V.  Camplin^^  is  cited  as  an  authority.  What  that  case  was  is  best  shown 
by  two  remarks  of  Patteson,  J.,  in  pronouncing  sentence  upon  the  pris- 
oner. ^ '  The  prosecutrix  showed  by  her  words  and  conduct  up  to  the  last 
moment  at  which  she  had  sense  or  power  to  express  her  will,  that  it  was 
against  her  will  that  intercourse  should  take  place.  And  it  was  by  your 
illegal  act  alone,  that  of  administering  liquor  to  her,  to  excite  her  to  con- 
sent to  your  unlawful  desires,  that  she  was  deprived  of  the  power  of  con- 
tinuing to  express  such  want  of  consent.  Your  case  therefore  falls 
within  the  description  of  those  in  which  force  and  violence  constitute  the 
crime,  but  in  which  fraud  is  held  to  supply  the  want  of  both."    And  it 

1  Sftpra,  *  1  Oox  0. 0.  ttO.    8«6  «.  c.  1  Oar.  A  S. 

>U01CMt.40B.  74e. 
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must  have  been  io  reference  to  the  circiimstances  thus  spoken  of  that 
Lord  Denman,  C.  J.,  said  daring  the  argument:  ^^  It  is  put  as  if  re- 
sistance was  essential  to  rape ;  but  that  is  not  so  although  proof  of 
resistance  may  be  strong  evidence  in  the  case."  In  Massachusetts 
before  McDoncUd's  Case^^  it  was  declared  the  law  that  carnal  inter- 
course with  a  woman  who  from  insensibility  was  incapable  of  consent- 
ing, was  fape.^  And  if  McDonald's  Case  '  was  in  its  facts  like  the  case 
here  cited  of  Begina  v.  Camplinj  it  was  but  a  reiteration.  These  cases 
however  are  not  precisely  applicable  to  that  in  hand.  In  this  State  our 
statutes  make  a  distinction  between  a  rape  and  the  act  of  carnal  in- 
tercourse without  her  consent  with  a  woman  made  insensible  by  the  ad- 
ministration of  that  which  produces  stupor ;  and  the  latter  is  an  offense 
against  the  person,  but  not  rape.**  It  is  yet  to  be  seen,  so  far  as  we 
have  discovered,  what  our  court  of  last  resort  would  hold  where  the  act 
was  effected  by  strategem  or  fraud,  or  by  insensibility  brought  about 
by  any  other  means  than  those  specified  in  the  twenty-third  section.^ 
The  revisers  say  that  the  offense  under  such  circumstances  probably 
would  not  be  rape.^  In  Iowa,  it  is  held  in  one  case  that  it  is  not  neoe&^ 
sary  to  establish  the  non-consent  or  force  by  the  outcry  of  the  female, 
nor  to  show  the  fact  of  an  actual  struggle.  It  is  to  be  observed  of  that 
case  that  the  imbecility  of  mind  of  tiie  female  was  shown,  and  that 
some  force  was  used  by  the  accused ;  and  the  case  turned  I  think  upon 
the  lack  of  intelligence  in  the  victim  to  give  or  withold  consent  or  to 
prompt  a  vigorous  resistance.''    No  such  case  is  before  us. 

It  is  our  judgment,  however,  as  by  the  law  of  this  State  there  can  be 
the  crime  of  rape  of  a  female  over  ten  years  of  age,  only  where  the  act 
is  against  her  will,  that  if  she  is  conscious  of  what  is  attempted  and  haa 
the  possession  of  natural,  mental  and  physical  powers  in  usual  degree, 
is  not  over-awed  by  the  number  of  assailants,  nor  terrified  by  threats 
of  death  or  the  like ;  nor  in  such  place  and  position  as  that  resistance  is 
less — she  must  resist  untU  exhausted  or  overpowered,  for  a  jury  to  find 
that  it  is  against  her  will. 

In  this  case  the  prosecutrix  may  or  may  not  have  done  all  that  she 
could  do.  But  it  was  for  the  jury,  before  they  convicted,  to  be  satisfied 
that  she  had. 

For  this  reason  the  order  of  the  general  term  should  be  afibmed. 

All  concur. 

Order  affirmed. 

1  Supra,  *  5«pfa.    See,  howerer,  1  Wheeler'B  Gr» 

s  Com.  V.  Burke,  106  Haas.  876i»  Cm.  878, 881  n ;  People  v.  Bartow. 

*  Supra,  *  6  Edmond's  Stat.  642. 

*  2  Bey.  Stats.  668,  sec  28 ;  People  v,  Qain,  t  state  v,  Tarr,  28  Iowa,  897 
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CONSENT— INDECENT  ASSAULT. 
R.    v.   WOLLASTON. 
[26  L.  T.  (N.fcS.)  408.] 

In  the  English  Court  for  Crown  Cases  Reservedj  AprU^  1872. 


Induoed  two7onth«  above  the  age  of  fourteen  to  go  out  with  him  in  the  eyen- 
ixig  to  an  out  of  the  way  place,  where  they  mntually  Indnlged  In  Indecent  practioee  on 
each  other's  persons.  The  yonths  were  willing  and  assenting  parties  to  what  was 
done.  Stldt  that  under  these  cironmstances  a  conyiction  for  an  Indecent  assault  could 
not  be  upheld. 

Case  reserved  for  the  opinion  of  the  court  by  Cookbubn,  C.  J. 

Theobald  Wollaston  was  tried  before  me,  at  the  last  assizes  for  the 
county  of  Sussex,  on  an  indictment  under  the  24th  and  25th  Victoria,^ 
for  an  indecent  assault  on  one  William  Bickard,  with  intent  to  incite 
the  said  William  Bickard  to  commit  an  unnatural  crime.  There  was  a 
similar  count  for  an  assault,  with  the  like  intent,  on  one  Douglas  White. 

There  was  also  (besides  other  counts  which  altogether  failed  on  the 
evidence),  counts  for  an  indecent  assault  on  each  of  the  two  parties 
before  named. 

The  facts  did  not  admit  of  dispute.  It  appeared  that  the  defendant 
had  induced  two  youths,  William  Bickard  and  Douglas  White,  by  the 
expectation  of  pecuniary  reward,  to  go  out  with  him  in  the  evening  to 
an  out  of  the  way  place,  and  had,  etc.  (The  facts  showing  the  inde- 
cency practiced  were  then  set  out).  After  having  passed  some  time  in 
the  gratification  of  this  unnatural  propensity,  he,  without  attempting  or 
suggesting  anything  further,  voluntarily  left,  not  having  been  inter- 
rupted or  become  conscious  of  being  observed.  It  was  plain  that  the 
two  youths  had  accompanied  the  defendant  with  a  full  knowledge  of 
what  was  about  to  take  place — this  not  being  the  first  time  that  the 
defendant  had  carried  on  such  practices  with  one  of  them  —  and  had 
been  perfectly  willing  and  assenting  parties  to  all  that  had  been  done. 

There  being  thus  no  evidence  to  establish  the  intent  necessary  to  sup- 
port the  counts  framed  on  the  statute,  the  counsel  for  the  prosecution  very 
pi^operly  gave  up  that  part  of  the  case,  and  relied  for  a  conviction  on 
the  counts  for  the  indecent  assault.  But  on  the  part  of  the  defendant 
it  was  contended  that,  as  it  was  admitted  that  the  parties  on  whom  the 
alleged  assault  had  been  made  had  been  consenting  to  all  that  had 
been  done  to  them,  that  which  would  otherwise  have  been  an  assault  be- 
came divested  of  that  character;  that  this  was  not  a  mere  submission, 
which,  it  was  true,  might  not  make  a  touching  of  the  person  less  an 

^  Ch.  100,  sec  03. 
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assault,  but  an  actual  consent,  knowingly  and  intentionally  given,  which 
was  inconsistent  with  the  essential  character,  at  law,  of  an  assault, 
and  that  in  this  respect  there  could  be  no  difference  in  point  of  princi- 
ple between  an  assault  committed  in  furtherance  of  a  natural  desire, 
and  one  committed  in  furtherance  of  a  lust  however  unnatural  and  de- 
testable    ' 

In  support  of  the  general  doctrine  that  when  there  is  consent  there 
can  not  be  an  assault  in  point  of  law,  the  'case  of  Reg.  v.  Martin,^  was 
referred  to.  The  case  appeared  to  me  to  be  in  point,  and  on  the  whole . 
I  was  disposed  to  think  that  contention  of  the  defendant's  counsel  was 
well  founded.  But  as  the  point  had  never  been  decided  in  a  case  like 
the  present,  I  directed  the  Jury  to  find  the  defendant  guilty  on  the 
counts  for  indecent  assault,  reserving  for  the  cotisideration  of  this  court 
whether  upon  the  facts  of  the  case  those  counts  could  be  upheld.  Upon 
this  point  I  now  request  the  opinion  of  the  court. 

I  admitted  the  defendant  to  bail  to  come  up  for  judgment,  if  re- 
quired, at  the  next  Sussex  assizes. 

Parrtfj  Serjeant  (U.  E.  Webster  with  him),  for  the  prisoner.  The 
oonviction  can  not  be  sustained. 

This  indictment  is  framed  upon  the  24th  and  25th  Victoria,^  which  en- 
acts that  whosoever  shall  be  guilty  of  any  indecent  assault  upon  any 
male  person  shall  be  guilty  of  a  misdemeanor.  There  was  no  evidence 
to  support  the  finding  of  a  jury  on  the  fifth  and  sixth  counts  of  the  in- 
dictment, the  counts  for  an  indecent  assault.  The  chai^  is  one  at 
common  law,  and  in  substance  for  a  common  assault  —  the  offense  of  an 
indecent  assault  being  statutable.  There  is  no  allegation  of  ad  communii 
nocumentum  and  no  charge  of  indecent  exposure.  [Willes,  J.,  re- 
ferred to  Beg.  V.  Watsouj^  where  an  indictment  which  alleged  an  ex- 
posure of  the  person  to  one  person  only  was  held  bad.]  There  was 
nothing  of  the  kind  here  to  constitute  an  exposure.  [Eellt,  G.  B. 
The  only  question  is  whether  this  can  be  called  an  assault  at  all  ?]  What 
was  done  was  done  not  only  with  the  consent  of  the  youths,  but  they 
were  willing  participators.  Of  what  age  were  the  youths?  Above  the 
age  of  fourteen.    He  was  then  stopped  by  the  court. 

BarrotOy  for  the  prosecution.  The  case  of  Beg.  v.  Martin^  relied  upon 
at  the  trial,  was  no  doubt  a  decision  to  the  effect  that  an  attempt  to 
commit  the  misdemeanor  of  having  carnal  knowledge  of  a  girl  between 
ten  and  twelve  years  old  is  not  an  assault  if  the  girl  assent.  But  in  such 
a  case  it  is  no  offense  in  law  on  the  part  of  the  girl  to  give  her  consent. 
The  old  cases  establish  that  where  two  people  meet  to  commit  that 
which  is  an  offense  in  the  eye  of  the  law,  consent  is  immaterial.    In  such. 

1  2  Moo.  0.  C.  128.  •2  Ooz,  C.  C.  876. 

S  Ch.  100,860.03. 
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cases  the  indictment  charges  that  each  committed  an  assault  upon  the 
other,  and  that  seems  to  show  that  when  an  indecent  assault  is  charged, 
to  which  the  patient  offers  no  opposition,  his  consent  goes  for  nothing, 
and  that  the  law  will  not  regard  it.^  [Willes,  J.  In  an  action  for 
criminal  conversation  the  declaration  alleges  that  the  defendant  as- 
saulted the  wife  though  she  was  a  consenting  party.]  An  indecent 
assault  is  an  act  to  which  the  law  will  not  permit  a  party  to  consent. 

Eeixt,  C.  B.  It  is  clear  that  upon  the  circumstances  of  the  case 
there  is  nothing  which  constitutes  an  assault  in  law.  If  anything  is 
done  by  one  being  upon  the  person  of  another,  to  make  the  act  a  crim- 
inal assault,  it  must  be  done  without  the  consent  and  against  the  will  of 
the  person  upon  whom  it  is  done.  Mere  submission  is  not  consent,  for 
there  may  be  submission  without  consent,  and  while  the  feelings  are  re- 
pugnant to  the  act  done.  Mere  submission  is  totally  different  from 
consent.  But  in  the  present  case  there  was  actual  participation  by  both 
parties  in  the  act  done,  and  complete  mutuality.  We  should  be  over- 
turning all  the  principles  of  law  to  say  that  in  this  case  there  was  any 
assault  in  law.  The  cases  referred  to  in  the  argument  of  counsel  for  the 
prosecution  are  founded  on  this,  that  the  law  does  not  recognize  consent 
to  commit  a  felony.  In  this  case  there  is  nothing  in  the  nature  of  an 
exposure  of  the  person  charged  which  is  within  the  purview  of  the  law. 
Anything  of  the  kind  in  question  done  between  two  or  more  persons 
would  have  amounted  to  an  indecent  exposure,  and  consent  would  have 
been  no  defense.  Consequently,  under  the  circumstances  of  this  case, 
the  conviction  must  be  quashed. 

The  rest  of  the  court  concurring. 

Conviction  quashed* 


CONSENT— FOBCIBLB  DEFILEMENT— DISSENT  OF  WOMAN  BfUST  BE 

SHOWN. 

PoLLAED  V.  State. 

[2  Iowa,  567.1 
In  the  Supreme  Court  of  lotoa^  1866. 

Vo^bl«  Defilement  ^  Diflsent  and  Bepulsion  mnet  be  Proved.*  On  an  indictment 
under  a  statnte  proTiding  "  that  if  any  person  shall  take  any  woman  nnlawf  ally  and 
against  her  will,  and  by  force,  menace  or  duress  compel  her  to  be  defiled  "t  he 
shaU  be  pnnished,  etc.,  if  the  woman  consent  there  is  no  crime.  The  defendant  is  not 
obliged  to  show  consent;  but  the  State  must  gi^e  evidence  of  dissent  and  repulsion. 

Ebbor  to  the  Jones  District  Conrt. 

This  is  an  indictment  for  forcible  defilement  under  section  2582  of 

1  The  Case  of  Lord  Andley,  8  HoweU's  St.  >  B.  0.  Iowa,  1851,  sec.  2588. 
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the  code,  containing  two  counts,  the  first  of  which  reads  as  follows: 
'^  The  grand  jurors,  duly  elected,  impaneled,  charged,  and  sworn,  within 
and  for  the  body  of  said  county  in  the  name  and  by  the  authority  of  the 
State  of  Iowa,  upon  their  oaths  present,  that  one  Charles  £.  Pollard, 
late  of  said  county,  on  theSlst  day,  of  August,  1854,  at  the  county 
of  Jones  aforesaid  did  take  one  Samanthy  Eustatia  Hakes,  unlawfully 
and  against  her  will,  and  by  force  and  menance,  and  duress,  compel 
her,  the  said  Samanthy  Eustatia  Hakes,  to  be  defiled ;  and  did  then  and 
there  lay  hold  of  her,  the  said  Samanthy  Eustatia  Hakes,  and  with  both 
his  hands  held  her,  the  said  Samanthy  Eustatia  Hakes,  upon  a  bed,  and 
did  then  and  there  force,  ravish,  and  have  carnal  knowledge  of  her, 
the  said  Samanathy  Eustatia  Hakes ;  and  her,  the  said  Samanthy  Eus- 
tatia Hakes,  in  manner  and  form  aforesaid,  did  then  and  there  defile, 
contrary  to  the  provisions  of  the  code  of  Iowa,  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State  of  Iowa*". 
To  this  indictment,  the  defendant  pleaded  not  guilty. 

On  the  trial,  the  only  witness  called  by  the  State,  was  the  said  Sam- 
nathy  Eustatia  Hakes,  who  testified  as  follows:  ''That  at  the  time 
charged,  she  was  about  twelve  and  a  half  years  old ;  that  on  the  last 
day  of  August,  1854,  she  attended  the  wedding  of  her  brother,  and 
went  home,  near  evening,  with  the  defendant  and  his  wife,  who  is  her 
sister ;  that  he  lived  in  Jones  county ;  that  at  night,  she  went  to  bed  in 
the  same  room  with  the  defendant  and  his  wife ;  that  her  bed  was  about 
ten  or  twelve  feet  from  that  of  the  defendant  and  his  wife ;  that  during 
the  night,  she  was  awakened  by  the  defendant,  who  had  got  in  bed  with 
her,  and  had  his  arm  on  her  shoulder,  and  was  in  the  act  of  sexual 
intercourse  with  her ;  that  she  was  awakened  by  the  pleasure  of  sexual 
enjoyment  and  suffered  no  pain ;  that  she  told  the  defendant  to  go  away ; 
that  he  told  her  to  keep  still  —  he  would  not  hurt  her ;  that  was  all  she 
said  or  did ;  that  she  did  not  consent ;  and  that  she  made  no  outcry, 
and  made  no  resistance.**  When  asked  the  question,  whether  the  de- 
fendant used  any  more  force  than  any  man  would  in  having  sexual 
intercourse  with  his  wife,  the  same  witness  answered  as  follows :  **  That 
she  supposed  not ;  that  she  could  have  awakened  her  sister  by  calling 
her;  that,  on  a  subsequent  occasion,  the  defendant  oi¥ered  to  do  the 
same  thing,  when  she  called  her  sister,  and  he  desisted ;  that  her  mother 
is  dead,  and  her  father  lives  in  California ;  that  she  did  not  commence 
this  prosecution,  and  did  not  desire  it  to  be  commenced,  nor  did  she 
desire  it  to  be  prosecuted  now ;  and  that  she  had  been  brought  to  this 
trial  by  compulsory  process..'*  The  defendant  oifered  no  evidence. 
The  court,  at  the  request  of  the  State,  charged  the  jury  as  follows:  — 

*'  1.  That  if  the  jury  believe,  from  the  evidence,  that  the  prosecut- 
ing witness  was  asleep,  when  the  defendant  went  to  bed  to  her,  and  that 
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when  she  awoke,  the  defendant  was  In  the  very  act  of  having  sexual 
Intercoorse  with  her,  it  is  a  circomstance  to  be  considered  in  making  up 
their  minds  as  to  whether  there  was  any  consent  on  her  part. 

<<  2.  That  no  particular  amount  of  force  is  necessary  to  make  out 
the  oiffense ;  if  the  act  was  done  against  the  will  of  the  woman,  then 
there  was  force  and  duress,  in  contemplation  of  law." 

To  these  instructions,  the  defendant  excepted,  and  asked  the  court  to 
instruct  the  Jury,  as  follows :  — 

*'  That  if  the  juiy  believe,  from  the  evidence,  that  the  defendant 
went  to  bed  with  the  woman  whom  he  is  charged  to  have  defiled,  and 
she  said  nothing  to  him,  except  to  go  away,  and  he  replied,  *  be  still— 
that  he  would  do  her  no  harm ; '  and  he  put  his  arms  around  her,  and 
had  sexual  Intercourse  with  her ;  and  that  there  were  other  persons  in 
the  same  room,  whom  she  might  have  awoke  by  simply  making  a  noise, 
and  she  made  no  noise,  and  no  resistance,  the  defendant  is  not  guilly, 
and  the  jury  ought  to  acquit,"  which  instruction  the  court  refused  to 
give,  and  the  defendant  excepted.  The  defendant  having  been  found 
guilty,  moved  for  a  new  trial,  for  the  reason  that  the  facts  as  proved  do 
not  constitute  th*e  offense  charged,  which  motion  was  overruled,  and  the 
defendant  sentenced  to  imprisonment  in  the  penitentiary  for  the  term  of 
one  year,  and  to  pay  a  fine  of  two  hundred  dollars  and  costs.  The 
giving  and  'refusing  the  instructions  above  set  forth,  and  overruling  the 
motion  for  a  new  trial,  are  assigned  for  error.. 

Whitaker  Ss  Gfrant,  for  the  plaintiff  in  error. 

D.  C.  Clcmd,  Attorney-Greneral,  for  the  State. 

Woodward,  J.  However  reluctant  the  court  may  be  to  express  an 
opinion  which  permits  one  who  has  been  guilty  of  an  offense,  and  has 
violated  all  sense  of  decency,  to  go  free,  and  that,  too,  when  he  may 
have  committed  an  offense  greater  in  its  degree  than  that  with  which  he 
is  charged,  yet  it  would  be  a  violation  of  our  duty  to  permit  him  to  be 
punished  for  an  offense,  of  which  he  has  not  been  proved  guilty,  or  to 
be  punished  for  one  offense,  because  he  has  been  guilty  of  another. 

We  think  the  defendant  should  have  had  a  new  trial.  The  offense 
i^ai^ed  lies  in  doing  the  act ''against  the  will  ".of  the  other  person, 
with  force,  menace,  or  duress.  It  is  true  that  no  particular  amount  of 
force  is  necessary  to  constitute  the  offense,  and  the  section  2582  of  the 
Code  was  probably  intended  to  cover  those  oases  in  which  there  is  no 
force,  except  that  which  is  constructive,  and  in  which  the  act  is  accom- 
plished principally  by  menace  or  duress,  acting  to  subdue  the  will ;  but 
it  contemplates,  at  least,  an  act  against  the  will.  If  thewill  is  subdued 
to  submission,  by  menace  or  duress,  the  act  is  still  against  the  wiU,  in 
every  fair  sense,  and  Just  such  a  case  is  provided  for  in  this  section  of 
the  code.    But,  in  order  that  the  defendant  may  be  held  not  guilty,  he 
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is  not  obliged  to  show  an  afibmative  act  of  consent,  as  is  implied  in  the 
first  instruction,  asked  by  the  prosecntion  and  given.  That  tells  the 
jury  that  if  they  believe  the  girl  was  asleep  when  the  defendant  came  to 
her,  that  is  a  circmnstance  to  be  considered  in  making  up  their  minds, 
whether  there  was  any  consent  on  her  part.  The  nature  of  the  case  does 
not  call  for  affirmative  evidence  of  consent,  on  the  one  side,  but  of  dis-^ 
sent  and  repulsion  on  the  other.  It  would  be  difficult  to  conceive  of  a 
case  of  a  female,  not  yet  abandoned,  affording  less  evidence  of  dissent, 
or  more  negative  evidence  of  assent ;  and  the  negative  evidence,  in  such 
a  matter,  is  all  important. 

The  fact  of  the  ^1  being  asleep,  if  believed  to  be  a  fact,  is  a  circum* 
stance,  it  is  true,  but  one  of  very  little  or  no  moment,  unless  there  wer^ 
some  manifestations  of  dissent  when  she  awoke.  It  is  just  as  consistent 
with  willingness  as  with  unwillingness,  and  takes  its  character  from  the 
subsequent  events.  Adultery,  or  seduction,  would  seem  to  be  more 
nearly  reached  by  the  proof  than  forcible  deffiement.  The  defendant 
should  have  had  a  new  trial,  and  the  court  should  have  given  the  instruo- 
tion  asked  by  him.  It  is  within  the  province  of  the  court  to  instruct 
the  jury,  whether  the  facts  proved,  if  believed,  constitute  the  offense 
charged.  This  is  often  done,  in  one  form  or  another,  as  in  murder, 
larceny,  etc.,  by  instructing  whether  certain  facts  make  the  offense,  or 
come  within  the  definition.  Such  are  instructions  upon  what  is  a  break- 
ing, in  burglary ;  what  a  deadly  weapon ;  and  what  a  taking  and  cany-^ 
ing  away. 

Judgment  reversed. 


rape  —  consent— fraud  not  equivalent  to  force. 

Don  Moran  v.  People. 

[26  Mich.  857.] 

In  the  Supreme  Court  ofMichtgan^  July  Term,  1872. 

Oonsent— Bape^Oonsent  Indnoed  by  Fraud.  — On  a  trial  for  rape  an  Instmotlon 
that  if  the  defendant  procured  the  consent  of  the  woman  by  meana  of  falae  and  fraud - 
nlent  representationB  that  as  a  part  of  his  medical  treatment  of  her  it  was  necessarj 
for  her  to  haye  oonnection  with  him,  and  she  belieying  and  relying  upon  snch  repre- 
sentations gaye  her  consent  and  had  connection  with  him,  he  was  guilty,  Is  erroneous. 

Erbob  to  the  Recorder's  Court  of  the  City  of  Detroit. 
E.  H.  Saunders^  S.  Lamed  and  F,  A.  Baker^  for  the  plaintiff  in 
error. 
Dwight  May^  Attorney-General,  for  the  People. 
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Chbistahct,  Ch.  J.  Plaintiff  in  error  was  tried  in  the  Recorder's 
Court  of  the  City  of  Detroit,  upon  an  information  charging  him  with 
having  committed  a  rape  upon  Frances  Jackson,  a  female  of  the  age  of 
ten  years  and  more,  to  wit:  of  the  age  of  sixteen  years.  The  infor- 
mation was  in  the  usual  form,  that  he  did  ravish  and  carnally  know  the 
said  Frances  by  force,  and  against  her  will. 

The  bill  of  exceptions  is  as  follows :  — 

'*  And  on  said  trial,  the  People,  to  maintain  the  issue  on  their  part, 
introduced  evidence  that  tended  to  prove,  that  the  father  of  the  com- 
plaining witness,  shortly  before  she  was  sixteen  years  of  oge,  brought 
her  to  the  house  of  fhe  defendant,  in  Detroit,  to  be  treated  for  con- 
sumption, the  defendant  claiming  to  be  skilled  in  the  treatment  of  dis- 
eases of  that  kind ;  that  her  father  kept  her  at  defendant's  house ;  that 
the  defendant  made  an  examination  of  her,  and,  after  such  examina- 
tion, told  her  that  the  '  whites '  had  coUected  in  her  stomach ;  that  she 
was  ulcerated ;  that  her  uterus  was  inverted ;  that  to  save  her  life  it 
would  be  necessary  to  enlarge  her  'parts,*  so  that  the  'whites'  might 
pass  off,  to  heal  the  ulcers,  and  turn  the  uterus ;  that  he  could  do  this 
with  instruments,  but  the  operation  would  probably  kill  her ;  that  the 
only  way  would  be  for  him  to  have  carnal  connection  with  her ;  that  when 
she  objected,  he  told  her  that  it  was  what  he  did  to  all  women  who  came 
to  be  treated  by  him ;  that  he  told  her  father  that  it  would  be  necessary, 
and  he  understood  all  about  it,  and  had  authorized  the  defendant  to  have 
connection  with  his  daughter ;  that  she,  relying  upon  these  representa- 
tions, and  believing  them  to  be  true,  permitted  the  defendant  to  have 
connection  with  her;  that  if  it  had  not  been  for  such  representations 
she  would  not  have  yielded ;  and  that  said  representations  were  false, 
and  known  by  the  defendant  to  be  so. 

**"  The  defendant,  to  maintain  the  issue  on  his  part,  introduced  evi- 
dence tending  to  rebut  that  given  by  the  prosecution. 

'' The  court  charged  the  Jury  as  follows:  — 

*'  If  you  find  that  the  defendant  represented  to  the  complaining  wit- 
ness that,  as  a  part  of  his  medical  treatment  it  was  necessary  for  her 
to  have  carnal  connection  with  him ;  that  such  representations  were 
false  and  fraudulent ;  that  she  believed  it,  and,  relying  upon  it,  con- 
sented to  the  solicitations  of  the  defendant,  and  had  connection 
with  him ;  and  that  such  representations  were  made  for  the  pur- 
pose of  inducing  her  to  give  such  consent,  and  that  without  it  she 
would  not  have  yielded,  the  defendant  is  guilty  of  the  crime  charged 
against  him. 

'^If  the  complaining  witness  did  not  believe  the  representations,  was 
not  deceived  by  them ;  or  had  sense  and  intelligence  enough  to  know 
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better  than  to  believe  them ;  or  by  the  reasonable  ezerciae  of  snch  f  ao- 
nlties  as  she  has,  might  have  known  better,  and  that  the  act  was  wrong, 
tiie  defendant  is  not  guilty. 

*^To  said  charge,  and  each  and  erery  part  thereof,  the  defendant 
then  and  there  excepted." 

It  will  be  noticed  that  this  charge  leaves  oat,  and  wholly  ignores  all 
idea  of  force  as  a  necessary  element  of  the  crime  chai^d;  and  the 
jury,  were  in  effect,  told  that  the  defendant  might  be  found  guilty  of 
the  rape,  though  he  neither  used,  nor  threatened  to  use,  any  force  what- 
ever, in  case  of  her  refusal,  and  though  she  might  have  assented  with- 
out any  constraint  produced  by  the  fear  or  apprehension  of  force,  or 
any  dangerous,  or  serious  consequences  to  herself,  if  she  refused  er 
resisted. 

This  feature  of  the  charge  is  assigned  as  error,  and  presents  the  only 
question  raised  in  the  case  by  the  plaintiff  in  error. 

The  definition  of  rape,  as  generally  given  in  the  English  books,  is  that 
**  rape  is  the  unlawful  carnal  knowledge,  by  a  man  of  a  woman,  forci- 
bly, or  by  force,  and  against  her  wiU."^  This  definition  depended, 
perhaps,  partly  upon  the  common  law,  but  mainly  upon  two  early  and 
rather  loosely  worded  English  statutes,  one  of  which,'  expressly  made 
force  an  element  in  the  crime,  if  the  party  were  attainted  at  the  king's 
suit  (though  not  when  the  proceeding  was  by  appeal),  and  the  other,' 
which  did  not  require  force  as  an  element,  except  as  it  might  be  inferred 
from  the  word  ^'ravished."'*  And  as  remarked  by  Mr.  Bishop,^  the  more 
correct  definition  to  be  gathered  from  these  statutes  would  have  been, 
^^Bape  is  the  unlawful  carnal  knowledge  by  a  man  of  a  woman,  by  force, 
when  she  does  not  consent."  The  difference  between  the  two  defini- 
tions, however,  would  seem  to  be  important  only  in  cases  where  the 
female  with  whom  the  connection  is  had,  may  be  said  to  have  no  will,  as 
in  the  case  of  an  idiot  or  insane  person,  or  one  in  a  state  of  unconscious- 
ness, in  which  cases,  if  anywhere,  the  force  necessary  to  accomplish  the 
act  itself  without  resistance  could  possibly  be  held  to  constitute  the 
force  contemplated  by  the  definition  of  the  offense.^  But  this  particu- 
lar class  of  cases  has  no  special  bearing  upon  the  case  now  before  us 
(and  we  do  not  discuss  it) ;  nor  are  we  embarrassed  by  any  uncer- 
tainty in  the  definition  of  the  offense. 

Our  statute  has  adopted  substantially  the  definition  first  above  given 

1  8  Ooke'0  InBt.  (Thomas  ed.)  549 ;  1  Hale  *  See  t  Bish.  Or.  L.  sees.  1067-1069,  where 

P.  C.  628;  Hawk.  P.  C,  (Ci.  ed.)  622 ;  4  Bla.      the  Bubstance  of  these  statates  is  given. 
Com.  210;  1  Ross,  on  Cr.  1  Greenl.  ed.)  675.  >  8  Bish.  Cr.  L.,  sec  1078. 

t  Stat.  Westm.  II.,  ch.  84.  •  See  Rex  v,  Ryan^S  Cox  C.  C,  115;  Rex 

•  Stat.  Westm.  I.,  ch.,  18.  v.  Fletcher,  Bell  C.  0. 68 ;  Reg.  v.  Camplin,  1 

Den.  C.  C.  89. 
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from  the  English  authorities.  Section  5780  ^  declares :  ^*  If  any  person 
shall  ravish  and  carnally  know  any  female  of  the  age  of  ten  years  or  more, 
by  force  and  against  her  will,  *  *  *  he  shall  be  punished,''  etc. 
In  the  interpretation  of  this  statute  it  is  clear  that  the  terms  ^*  by 
force ' '  must  not  be  wholly  rejected  or  ignored,  but  that  some  effect  must 
be  given  to  them ;  and  the  language  of  the  provision  certainly  requires 
something  more  to  be  shown  than  if  these  words  had  been  omitted ;  and 
it  is  equally  clear  that  if  that  particular  kind  and  amount  of  force  only  is 
required  which  is  always  essential  to  the  act  of  sexual  connection  itself, 
when  performed  with  the  assent  of  the  woman,  then  no  effect  whatever 
is  given  to  the  terms  ^'  by  force,''  but  the  interpretation  and  the  effect 
of  the  statute  will  be  precisely  the  same  as  if  these  words  were  not  con- 
tained in  it.  This  interpretation,  therefore,  is  not  permissible.  Some 
effect  must  be  given  to  the  words ;  and  such  has  been  the  almost,  if  not 
entirely  uniform  course  of  decision,  both  in  England  and  in  this  country, 
where  the  definition  of  the  offense  is  substantially  the  same  as  that  givea 
by  our  statute,  when  the  charge  has  been  for  the  actual  commission  of 
the  rape  upon  a  female  of  the  age  of  proper  discretion,  of  sound  mind, 
and  in  full  possession  of  her  faculties,  however  fraudulent  the  means, 
or  false  the  pretenses,  by  which  her  consent  was  procured.  I  have  not 
been  able  to  find  a  single  well  authenticated  case,  where  the  question 
was  directly  raised,  in  which  it  has  been  directly  decided  the  other  way. 
The  anonymous  case  cited  in  the  note  to  1  Wheeler's  Criminal  Cases,^ 
and  referred  to  by  Mr.  Wharton^  and  by  Mr.  Bishop,^  to  the  effect  that 
force  is  not  necessary  in  the  commission  of  rape,  but  thatstrati^m 
may  supply  its  place,  is  stated  as  mere  rumor  of  a  decision  made  at 
Albany  by  Chief  Justice  Thompson,  and,  as  very  properly  remarked  by 
the  court  in  WdUer  ▼.  PeopUj^  **•  loose  statements  of  this  kind  are 
entitled  to  no  consideration  whatever."  In  State  v.  Shepard^^  the 
woman  was  asleep,  and  did  not  discover  the  fact  until  defendant  had 
violated  her  person ;  and  her  first  impression  was  that  it  was  her  hus- 
band ;  as  soon  as  she  awoke  and  became  sensible  of  the  situation,  he 
sprang  from  the  bed.  The  charge  was  for  an  assault  with  intent  to 
commit  a  rape.  The  prisoner's  counsel  contended  that,  if  there  was 
any  carnal  knowledge  obtained,  it  was  a  rape,  and  the  prisoner  could 
not  be  convicted  of  the  mere  assault  with  intent,  etc.,  as  the  less  offense 
was  merged  in  the  greater.  The  only  question  discussed  was,  whether 
proof  of  a  rape  would  sustain  an  indictment  for  an  attempt  to  commit 
it;  and,  as  very  properly  remarked  by  the  counsel  for  plaintiff  in  error 
in  the  case  before  us,  the  counsel  for  the  prisoner  in  that  case  over* 

1  OompUed  Laws  of  1857.  «  2  Or.  Law,  mo.  1060. 

t  p.  881.  *  60  Barb.  144. 

•  Or.  Law,  sec  1144.  *  7  Conn.  64. 
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looked  a  good  defence  in  the  attempt  to  maintain  a  frivoloas  one.  The 
case  of  Regina  v.  Stantonj^  has  been  sometimes  cited  as  sustaining 
nearly  the  same  doctrine  as  that  cited  from  the  note  to  Wheeler's 
Criminal  Cases.  But  it  was  the  case  of  an  indictment  for  an  assault 
with  intent  to  commit  a  rape,  where  the  prisoner,  a  physician,  had 
obtained  access  to  the  person  of  the  woman  under  pretence  of  ad* 
ministering  an  injection,  and  commenced  to  have  carnal  connection  with 
her,  when  she,  discovering  it,  got  up  and  ran  out  of  the  room.  This 
was  clearly  an  assault,  and  the  only  question  was,  whether  the  intent 
existed  as  charged.  As  it  did  not  appear  that  the  prisoner  had  in* 
tended  to  use  force,  in  case  of  resistance,  it  was  of  course  but  an  assault 
only,  and  was  so  held  by  the  court ;  but  when  the  court  say,  that,  if 
tiliat  intent  had  appeared,  it  would  have  constituted  the  completed 
offense  of  rape,  they  express  an  opinion  upon  a  question  not  in  the  case. 
This  is  not  the  only  case  in  which  it  seems  to  have  been  obscurely  shad- 
owed forth,  that,  when  the  defendant  has  succeeded  in  obtaining  the 
connection  without  force,  actual  or  threatened,  and  without  resistance,^ 
by  falsely  personating  the  husband,  the  mere  intent  to  use  force,  had 
it  become  necessary  to  accomplish  his  purpose,  would  satisfy  the  re- 
quirement  of  force  involved  in  the  definition  of  rape ;  ^  and  a  similar 
idea  seems  to  have  been  obscurely  intimated  in  some  American  cases. 
But,  with  all  deference,  I  must  be  allowed  to  suggest,  whether  it  haa 
not  resulted  from  confounding  two  distinct  offenses,  the  completed 
offense  of  rape,  and  the  attempt,  or  an  assault  with  the  intent,  to  com- 
mit it.  And  I  am  compelled  to  say,  I  am  wholly  unable  to  discover  how 
the  intent  to  resort  to  force  in  such  cases,  when  it  is  in  fact  either  re- 
sorted to,  or  in  any  manner  threatened,  can  be  at  all  material  upon  the 
question  whether  a  rape  has  been  committed,  or  how  such  intent,  never 
brought  to  the  notice  of  the  woman  by  word  or  act,  can  satisfy  the  re* 
quirement  of  force  in  the  legal  definition  of  the  offense ;-  and  such,  I 
think,  is  the  prevailing  view  of  the  English  courts'  as  well  as  of  the 
American  courts ;  though  such  intent  would,  of  course,  constitute  a 
necessary  and  controlling  element  in  a  charge  for  an  assault  with  intent 
to  commit  a  rape,  though  in  no  way  communicated  to  the  intended 
victim. 

But  if  we  admit  that  the  intent  to  resort  to  force,  if  required  to  ao- 
complisb  the  criminal  purpose,  in  a  case  like  the  present,  would,  though 
never  used  or  threatened,  constitute  the  transaction  a  rape,  this  would 

« 

1  10.  AE.41S.  dera,8  0.  ft  P.  909;  Reg.  v.  WUliams,  /<L 
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not  sustain  the  charge  in  the  present  case,  which  did  not  even  require 
the  existence  of  such  intent. 

The  true  rule  as  to  force  in  cases  of  rape  generally,  was  recognized 
by  tills  court  in  People  v.  VaieTUine  OomweU  (not  OroatoeU  v.  People  j 
as  printed  in  the  report),^  where  it  was  said,  that  '*  the  essence  of  the 
crime  is  not  the  fact  of  intercourse,  but  the  injury  and  outrage  to  the 
feelings  of  tha  woman  by  means  of  the  carnal  knowledge  effected  by 
force.''  And  there  being  no  force  used  or  threatened  in  ttiatcase, 
but  strong  grounds  for  believing  that  the  woman  was  the  soliciting 
party,  the  connection  was  properly  held  not  to  constitute  rape,  though 
the  woman  was  not  of  sound  mind,  and  had  no  intelligent  understanding 
at  the  time  the  act  was  committed,  but  was  in  good  physical  health. 
In  cases  where  the  woman  is  entirely  insensible  from  idiocy,  or  from 
the  effect  of  drugs  administered  (though  the  point  is  not  here  involved), 
it  may  be  entirely  right  to  hold  a  very  slight  degree  of  force  sufflcient ; 
and  that  amount  of  force  which,  in  such  cases,  would  always  be  neces- 
sary^  beyond  what  would  be  required  with  a  conseiltLng  party,  might, 
perhi^,  properly  be  held,  as  it  sometimes  has  been  held,  sufflcient  to 
make  the  transaction  a  rape,  as  suggested  by  my  brother  Cooley,  in 
People  V.  OomwelL^ 

And  where  drugs  are  administered  or  procured  to  be  administered, 
by  the  criminal,  for  the  purpose  of  taking  away  or  lessening  the  power 
of  resistance,  and  having  that  effect,  there  may  be  no  ground  for  dis- 
tinction between  the  force  thus  created  by  him  through  the  agency  of 
the  drugs,  and  that  directly  exerted  by  his  hand  and  for  the  same  pur- 
pose. 

The  only  question  really  involved  in  People  v.  ComweUy  above  cited, 
was  whether,  under  the  circumstances  of  that  case,  the  defendant 
could  be  held  guilty  without  proof  of  force  in  any  form,  actual  or 
threatened,  and  it  was,  I  think,  properly  held  by  us  tiiat  he  could  not. 
But  after  disposing  of  this,  the  only  question  in  the  case,  an  intimation 
was  thrown  out  for  which  I  admit,  and  claim,  a  full  share  of  the  re- 
sponsibility — that  when  a  woman's  consent  is  obtained  by  fraud,  she 
at  the  time  supposing  the  man  to  be  her  husband,  the  connection  thus 
obtained  may  constitute  rape.  No  such  question  was  involved  or 
argued ;  and  we  suppose  it  to  be  well  understood  by  Judges  and  the 
profession,  that  intimations  and  suggestions  of  this  kind  in  no  way 
necessary  to  the  decision  of  the  case,  are  not  always,  or  generally,  as 
carefully  considered  and  examined  as  the  questions  upon  which  the 
case  itself  turns ;  and  hence  the  familiar  rule,  that  Judicial  opinions  are 
to  be  considered  as  authority,  and  construed  only  secundum  subjectam 
matericLm* 

118  Mich.  4S3.  S  ITMM^pftl. 
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If  the  statate  or  the  definitioii  of  rape  did  not  contain  the  words 
**  by  force,"  or  "  forcibly,"  doubtless  a  consent  procured  by  such  fraud 
as  that  referred  to,  might  be  treated  as  no  consent ;  but  the  idea  of 
force  can  not  thus  be  left  out  and  ignored,  nor  can  such  fraud  be 
allowed  to  supply  its  place,  though  it  would  doubtless  supply  and  sat- 
isfy all  the  other  terms  of  the  definition ;  and,  so  far  as  the  intimation 
in  question  is  to  be  understood  as  going  further  and  dispensing  with  all 
idea  of  force,  it  must  be  understood  as  an  intimation  of  the  court  of 
what,  in  their  opinion,  the  law  ought  to  be,  rather  than  what  it  is.  And 
upon  abstract  principles  of  right  and  wrong,  a  sexual  connection  ob- 
tained by  falsely  and  fraudulently  personating  the  husband  of  a  woman, 
or  by  a  physician  fraudulently  Inducing  a  female  patient  to  believe 
such  connection  essential  to  a  course  of  medical  treatment,  must  be 
considered  nearly,  if  not  quite,  as  criminal  and  prejudicial  to  society 
as  when  obtained  by  force  or  any  apprehension  of  violence ;  and  it 
might,  and  in  my  opinion  would,  be  judicious  for  the  Legislature  to 
make  some  provision  for  punishment  in  cases  of  this  kind.  But  it  is 
not  for  the  judiciary  to  legislate  by  straining  the  existing  criminal  law 
to  bring  such  cases  within  it. 

For  this  reason,  I  think  the  judgment  of  the  Recorder's  Court  should 
be  reversed,  and  a  new  trial  awarded. 

And  with  reference  to  a  new  trial,  it  is  proper  for  the  guidance  of  the 
Recorder's  Court,  to  consider  the  nature  of  the  evidence  set  forth  in 
the  record,  and  which  will  probably  appear  upon  the  new  trial,  and  to 
determine  what  charge  the  state  of  facts  would  warrant ;  or,  whether 
there  was  anything  in  the  evidence  which  would  authorize  the  jury  to 
find  that  the  carnal  connection  was  obtained  ^'  by  force,  and  agsinst 
the  will"  of  the  party  injured. 

We  think  it  is  well  and  properly  settled  that  the  terms,  *'  by  force  "  do 
not  necessarily  imply  the  positive  exertion  of  actual  physical  force  in 
the  act  of  compelling  submission  of  the  female  to  the  sexual  connec- 
tion ;  but  that  force  or  violence  threatened  as  the  result  of  non-com- 
pliance, and  for  the  purpose  of  presenting  resistance  or  extorting 
consent,  if  it  be  such  as  to  create  a  real  apprehension  of  dangerous 
consequences,  or  great  bodily  harm,  or  such  as  in  any  manner  to  over- 
power the  mind  of  the  victim  so  that  she  dare  not  resist,  is,  and  upon 
all  sound  principles  must  be,  regarded  for  this  purpose,  as  in  all  re- 
spects equivalent  to  force  actually  exerted  for  the  same  purpose.^ 
Nor,  as  appears  by  the  case  last  cited,  need  the  threats  be  of  force  to 
be  used  in  accomplishing  the  act ;  as  in  that  case  the  principal  threat 
was,  that  if  she  refused  he  would  take  her  away  where  she  could  never 

1  See  Beg.  v.  Hallet,  9  C.  ft  P.,  748 :  Beg.  v.      Fleaeant  v.  State,  8  Eng.  860.   And  Bee  Strong 
Bay*  id.  722 ;  Wright  v.  State,  4  Humph.  IM ;      v.  People,  24  Hich.  1. 
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get  back.  In  fact,  we  think  the  tenns  of  the  statute  in  reference  to 
force,  are  satisfied  by  any  sexual  intercourse  to  which  the  woman  may 
have  been  induced  to  yield,  only  through  the  constraint  produced  by 
the  fear  of  great  bodily  harm,  or  danger  to  life  or  limb,  which  the  pris- 
oner has,  for  the  purpose  of  overcoming  her  will,  caused  her  to  appre- 
hend, as  the  consequences  of  her  refusal,  and  without  which  she  would 
not  have  yielded. 

It  remains  only  to  apply  these  principles  to  the  present  case. 

Considering  the  way,  and  the  purpose  for  which,  the  girl  had  been 
placed  by  her  father  under  the  care  and  treatment  of  the  defendant, 
as  her  physician,  the  evidence  had  a  tendency  to  show,  and  the  juiy 
might  properly  have  found,  that  the  girl  was  induced  by  the  defendant 
to  submit  to  the  Sexual  intercourse  with  him,  from  the  fear  and  under 
the  apprehension,  fraudulently  inspired  by  the  defendant  for  the  purpose 
of  overcoming  her  opposition,  that,  if  she  did  not  yield  to  such  inter^ 
course,  he  intended  to,  and  would  use  instruments  '^  for  the  purpose  of 
enlarging  the  parts''  and  that  such  operation  with  instruments  would 
be  likely  to  kill  her.  And  should  they  so  find, — with  or  without  the  ctiher 
facts  submitted  to  them  by  the  charge  given  —  and  that  she  would  not 
otherwise  have  yielded,  it  would  be  their  duty  to  find  the  defendant 
guilty  of  the  crime  charged. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded. 

Campbell,  J.,  concurred. 

CooLET,  J.  As  my  brethren  are  agreed  in  this  case,  I  concur  in  the 
result,  while  not  fully  assenting  to  all  that  is  expressed  in  the  opinion. 

Graves,  J.,  did  not  sit  in  the  case. 


RAFE— CONSENT— I'BAnDULENT  FEBSONATION  07  HUSBAND. 

Lewis  v.  State. 

[80  Ala.  54.] 
In  the  Supreme  Court  of  Alabama^  January  Term^  1857. 

Caiuwnt — Sapa — Pwaonatlon  of  Huaband. — Sezoal  oonnectloii  with  a  woman,  with 
her  ooiuent,  does  not  oonatltate  rape,  even  though  her  oonient  la  procured  by  a  frand- 
nlent  personation  of  her  hoaband. 

From  the  Circuit  Conrt  of  Dallas.  Tried  before  the  Hon.  Bobsbt 
DouaHEBTT. 

The  indictment  in  this  case  charged  that  the  prisoner,  who  was  a 
slave,  *'did  forcibly  ravish,  or  attempt  forcibly  to  ravish,  Letitia 
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Boltze,  a  white  female."  The  prosecatrix  testified  in  sabstance,  that 
after  she  had  gone  to  bed,  on  the  night  of  the  alleged  assault,  she  was 
awakened  by  some  one  rubbing  his  face  against  hers ;  that  the  person 
then  had  one  leg  over  her,  with  his  right  arm  across  her  breast,  and  her 
clothes  raised  above  her  knees ;  that  at  first  she  supposed  it  was  her 
husband,  who  usually  came  to  bed  after  she  had  fallen  asleep ;  that  she 
spoke  to  him,  and,  receiving  no  answer,  put  her  hand  on  his  head,  when 
she  discovered  that  it  was  a  negro ;  that  she  then  ordered  him  to  '*  clear 
out,"  and  the  negro  got  up ;  that  on  her  calling  out  to  her  uncle,  who 
was  sleeping  in  an  adjoining  room,  the  negro  said  '*  hush  "  and  ran  out 
of  the  room ;  that  she  recognized  the  prisoner  from  his  voice.  The 
evidence  also  showed  that  the  prisoner  was  well  acquainted  with  the 
premises,  the  situation  of  the  several  rooms  in  the  house,  and  the  fact 
that  persons  were  sleeping  in  an  adjoining  room.  It  further  appeared 
that  the  prosecutrix  had  made  contradictory  statements  about  the  mat- 
ter, at  one  time  admitting  that  the  prisoner  had  had  actual  connection 
with  her,  and  at  another  time  saying  that  she  did  not  know  whether  he 
had  or  not. 

The  prisoner  requested  the  following  charges :  — 

^^  1.  That  in  order  to  find  the  prisoner  guilty  of  an  assault  with  intent 
to  commit  a  rape,  the  Jury  must  be  satisfied  that,  when  he  laid  hold  of 
Mrs.  Boltze,  he  not  only  desired  to  gratify  his  passions  on  her,  but  in- 
tended to  do  so  at  all  events,  notwithstanding  any  resistance  on  her 
part. 

^'  2.  That  if  the  Jury  believe  it  was  the  prisoner's  intention,  when  he 
entered  Mrs.  Boltze's  room,  to  accomplish  his  purpose  by  fraud  or  sur- 
prise, intending  to  represent  her  husband,  without  using  force,  it  is  not 
an  assault  with  intent  to  commit  a  rape,  because  one  of  the  essential 
ingredients  of  that  offense  is  wanting. 

*'  8.  That  if  the  Jury  believe  from  the  evidence  that  the  prisoner  at 
first  used  force,  but  desisted  on  resistance  being  made,  and  not  because 
of  an  interruption,  it  could  not  be  said  that  it  was  his  intention  to  com- 
mit a  rape,  and  therefore  they  can  not  find  him  guilty. 

^'  4.  That  if  the  Jury  believe  from  the  evidence  that  the  prisoner  had 
actual  connection  with  Mrs.  Boltze,  they  can  not  find  him  guilty  of  an 
attempt  to  commit  a  rape." 

The  refusal  of  these  several  charges,  which  was  duly  excepted  to, 
presents  the  matter  now  assigned  as  error. 

George  P.  Elemns  and  John  T.  Morgan^  for  the  prisoner. 

M.  A.  Baldwin^  Attorney-General,  with  whom  was  Oeorge  W.  Ghyle^ 
contra. 

Stone.  J.  It  is  settled  by  a  chain  of  adjudication,  too  long  and  un- 
broken to  be  now  shaken,  that  force  is  a  necessary  ingredient  in  the 
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<Time  of  rape.^  The  only  relaxation  of  this  rule  is,  that  the  force  may 
be  constnictive.  Under  this  relaxation  it  has  been  held  that  where  the* 
female  was  an  idiot,  or  had  been  rendered  insensible  by  the  use  of  drugs 
or  intoxicating  drinks,  and,  in  one  case,  where  she  was  under  the  age  of 
ten  years,  she  was  incapable  of  consenting,  and  the  law  implied  f  orce.^ 

But  when  the  cohabitation  is,  in  fact,  consentive,  although  that  con- 
sent was  procured  by  fraudulent  personation  of  the  female's  husband, 
there  is  neither  actual  nor  constructive  force,  and  such  act  does  not 
amount  to  the  crime  of  rape.^ 

On  principle,  a  defendant  can  not  be  convicted  of  an  attempt  to  com- 
mit the  crime  of  rape,  unless  he  actually  attempted  to  cohabit  with  a 
female  by  force,  and  against  her  consent.  There  was,  in  this  case,  at 
least  some  evidence  tending  to  show  that  the  act  of  the  prisoner  was  an 
attempt  to  accomplish  his  object  by  fraudulent  personation  of  the  hus- 
"band ;  and  it  was  the  right  of  the  prisoner  to  have  it  passed  on  by  the 
jury.    The  charge  numbered  two  in  the  series  ought  to  be  given.^ 

The  other  charges  were  rightfully  refused,  because  the  first  and 
third  assume  a  higher  grade  of  force  than  the  law  requires.  The 
fourth  loses  sight  of  the  plain  fact,  that  in  every  actual  rape,  there  is 
necessarily  involved  an  attempt  to  commit  the  crime.  Each,  when 
committed  by  a  slave  on  a  white  female,  is  punished  with  the  same 
severity,  and  the  doctrine  of  merger  does  not  apply.  ^ 

The  arraignment  in  this  case  was  sufficiently  certain ;  it  substantially 
identifies  this  case.  An  imperfect  marginal  note  speaks  of  a  noUe 
prosequi  of  the  first  count. 

The  result  of  what  we  have  said  is,  that  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded. 

We  depart  from  our  usual  course  for  the  purpose  of  inviting  the  at- 
tention of  the  Legislature  to  this  subject.  Under  our  penal  laws,  one 
who  obtains  the  goods  of  another  under  false  and  fraudulent  pretenses, 
is  held  guilty  in  the  same  degree  as  if  he  had  feloniously  stolen  them. 
He  who  contaminates  female  purity  under  like  fraudulent  pretenses  goes 
unwhipped  of  justice.  Let  the  prisoner  remain  in  custody  until  dis- 
charged by  due  course  of  law. 

1  BUb.  on  Or.  L.,  seo.  411.  *  Bex  v.  Jackson,  1  Bius.  ft  B.  0.  C. 

s  Bezv.Byan^S  Coz  0.  0.115;  Oommon-  486;  Beg.  v.  01arke,6  Cox  O.  0.  41S;  Lead, 

irealth  v.  Fleldi,  4  Leigh,  648;  State  v.  Shep-  Orim.  Oas.  282, 233;  29  Eng.  Law  A  Bq.  642. 

ard,  7  Conn.  64;  Beg.  v.  Oamplln,  1  0.  A  *  Bob  v.  State,  29  Ala.  20. 

X  746;  BiBh.  Or.  L.,  see.  848.  *  See  Bobb**  Case,  miprtt, 
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CONSENT — RAFE  —  FICTITIOUS  MABBIAGE. 

Bloodwobth  V.  State. 

[6Baxt.  614] 
In  the  Supreme  Court  of  Tennessee^  1872. 

Oeumal  OoxmaotioiL  with  »  wonuui  of  weak  intelleet,  her  oonsent  being  obtained  by  a 
fledtioiu  muziage,  is  not  rape. 

The  prisoner  wfts  convicted  of  rape  and  appealed. 

A.  E.  Hicks  J  for  appellant. 

Attomeey-Oeneral  HaakeUy  for  the  State. 

Fbekhan,  J.  This  is  an  indictment  for  rape  alleged  to  have  been 
committed  on  Eliza  Ann  Morris,  by  one  Percell,  in  which  the  present 
defendant  is  alleged  to  have  been  present  aiding  and  abetting  and  assist* 
ing  said  Percell  in  the  perpetration  of  the  act,  and  so  guilty  of  th^ 
same  offense.  Bloodworth  was  convicted  and  appeals  in  error  to  this 
court,  where  several  errors  are  insisted  on  for  reversal  of  the  judgment 
of  said  court  below. 

(Omitting  some  technical  points.) 

The  next  question  presented  arises  on  the  facts  as  to  the  consent  of 
the  party  alleged  to  have  been  the  subject  of  the  offense,  or  rather  her 
incapacity  by  means  of  imbecility  or  feebleness  of  mind  to  give  such, 
consent,  and  the  law  as  charged  on  this  question  by  his  honor  the  cir- 
cuit judge. 

The  proof  shows  that  Percell  procured  a  man  named  Cook  to  per- 
sonate  a  minister  of  the  Gospel  for  the  purpose  of  performing  a  mock 
ceremony  of  marriage  with  Miss  Morris.  Percell  and  Cook  together 
with  defendant  went  to  a  place  in  the  woods  near  the  house  of  the 
father  of  Miss  Morris,  in  the  latter  part  of  October  about  two  hours 
before  sundown.  That  Percell  went  to  the  house,  took  the  daughter, 
as  her  mother  says,  by  the  arm,  and  led  her  off  to  the  woods,  the 
mother  following.  They  went  to  the  place  where  Cook  and  defendant 
were  in  the  woods,  and  then  Cook  representing  himself  as  a  minister  of 
the  Gospel  from  Clarksville,  performed  a  pretended  marriage  ceremony 
producing  at  the  time  a  paper  purporting  to  be  a  marriage  license 
authorizing  him  to  marry  the  parties,  Percell  and  Eliza  Ann  Morris, 
the  daughter  then  started  to  go  to  Percell' s  house,  about  a  mile 
perhaps  from  Morris'.  A  brother  of  the  girl  seems  to  have  gone 
to  the  same  house  that  night,  staid  all  night,  and  slept  in  the  same 
room  with  the  parties.  Percell  slept  with  the  girl  that  night.  No  f  oroe 
is  shown ;  on  the  contrary,  it  is  clear  that  the  girl  made  no  objection^ 
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and  no  doubt,  willingly,  so  far  as  she  was  capable,  yielding  to  all  that 
was  done.  It  is  equiJly  clear,  however,  that  the  whole  affair  was  a 
premeditated  and  deliberately  carried  out  piece  of  fraud  on  the  part 
of  Percell  and  Cook,  for  the  purpose  of  having  sexual  intercourse 
with  a  feeble-minded,  if  not  imbecile  girl — conduct  deserving  the 
utmost  reprobation  and  worthy  of  the  infliction  of  the  severest  penalty. 

It  is  not  so  satisfactorily  shown  that  the  present  defendant  had  any 
guilty  knowledge  of  the  purposes  of  the  other  two  parties  and  the  evi- 
dence might  well  generate  a  doubt  as  to  whether  he  was  not  deceived 
into  believing  it  to  be  a  piece  of  sport  on  the  part  of  the  other  two  or  a 
bona  fide  marriage.  However,  the  jury  seem  to  have  thought  differ- 
ently. 

As  to  the  capacity  of  the  girl  to  consent  to  what  was  done,  or  to 
refuse  or  oppose  it,  owing  to  mental  incapacity,  the  evidence  is 
meager,  and  not  entirely  satisfactory.  The  only  evidence  bearing  on 
the  question  directly  is  tiiat  of  Dr.  Menees,  who  sbjs  that  he  had  been 
a  practicing  physician  for  seventeen  years  and  had  visited  the  family 
of  Morris  at  intervals  during  that  period  and  waited  on  Eliza  Ann 
when  she  was  sick.  He  states  that ''  she  was  a  woman  Of  veiy  weak 
mind,  and  almost  an  idiot."  He  gave  it  as  his  opinion  that  she  had 
enough  mind  to  consent  to  have  intercourse  with  a  man,  but  that  he 
thought  she  did  not  have  mind  enough  to  know  what  that  consent  was, 
etc.  This  is,  as  we  have  said,  very  unsatisfactory  evidence  as  to  the  capac- 
ity of  the  party,  and  from  it  we  could  hardly  be  Justified  in  concluding 
that  she  was  an  idiot,  wholly  incapable  of  assenting  to  the  act  com- 
plained of ;  nor  could  a  court  or  jury  well  be  called  on  to  say  with 
precisely  how  much  intelligent  comprehension  of  the  nature  and  conse- 
quence of  an  act  a  party  under  such  dtcumstances  must  have  acted  in 
order  to  make  out  the  element  of  this  offense  given  in  the  statute,  of 
its  being  forcible  and  '^  against  her  will." 

Without  further  referring  to  the  testimony  however  it  suffices  to  say 
that  it  clearly  appears  that  this  is  a  case  of  intercourse  had  with  a  very 
weak-minded  woman,  where  her  jrielding  to  the  wish  of  the  party  was 
obtained  by  gross  fraud.  And  further  the  jury  have  found — as  they 
were  bound  under  the  charges  of  his  Honor,  in  order  to  conviction  — 
that  the  woman  was  of  such  weak  mind  as  to  be  incapable  of  giving  her 
consent ;  or  to  use  his  language,  was  an  idiot  or  lunatic  of  such  feeble 
intellect  as  not  to  be  able  to  or  capable  of  exercising  a  rational  will  or 
of  giving  or  withholding  her  consent.  And  the  question  is  as  to  whether 
intercourse  had  with  a  woman  without  force  under  such  circumstances, 
is  or  may  be  a  rape  under  our  laws.  In  the  language  of  Judge 
Caruthers,  in  the  case  of  Wyatt  v.  State^^  '*  We  agree  with  the  Attor- 

1  2  Swan.  396. 
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ney-Greneraly  that  the  moral  torpitade  of  the  crime  is  as  great  when 
perpetrated  by  fraud  and  deception,  as  by  force,"  and  tliat  the  act 
richly  deserves  to  be  severely  panlshed ;  but  the  question  is,  not  what  it 
deserves,  nor  what  our  feelings  and  individual  opinions  would  dictate, 
but  '^  what  sayeth  the  law/'  It  was  settled  in  that  case  that  the 
language  of  our  statute  defining  rape  to  be  '^  the  unlawful  carnal  knowl- 
edge of  a  woman  forcibly  and  against  her  will  **  necessarily  included 
force  as  an  essential  element  of  the  crime,  and  tliat  to  attain  the  result 
by  fraudulently  obtaining  consent  to  the  act,  would  not  make  out  the 
offense.  This  case  was  decided  upon  a  very  full  reference  to  the  author- 
ities and  we  are  aware  there  are  several  most  respectable  authorities 
holding  the  opposite  view,  we  feel  bound  to  follow  our  own  decisions* 
The  statute,  in  fact,  hardly  admits,  with  any  degree  of  fairness,  a  differ- 
ent construction ;  for  to  say  that  a  thing  is  done  forcibly  and  against 
)ihe  will  of  a  party,  is  not  sustained  by  showing  that  no  force  was  used, 
but  that  fraud  and  deceit  had  been  used  instead  of  force.  In  fact,  the 
idea  of  attaining  an  end  by  the  use  of  fraud  necessarily  excludes  the 
Idea  of  force,  and  is  antagonistic  to  it.  As  to  the  want  of  competent 
capacily  to  give  or  withhold  consent,  while  this  may  and  does  exclude 
the  idea  of  consent,  afl9rmatively,  yet  it  does  not  necessarily  or  fairly 
include  orinvolve  the  idea  of  the  language  of  the  statute  that  it  was 
done  against  her  will.  The  principle  of  the  case  of  Wyatt  v.  StcUe^ 
however,  we  deem  conclusive  of  this  aspect  of  the  question,  for  in  case 
of  fraud  where  a  woman  yields  to  sexual  intercourse  with  a  man  sup- 
posing him  to  be  her  husband,  and  is  thus  outraged  in  fact  by  fraud, 
she  gives  no  intelligent  assent  to  what  is  done,  and  she  as  much  with- 
holds her  assent  to  the  act  done,  if  the  case  was  apprehended  by  her,  as 
the  imbecile,  and  even  would  revolt  from  it;  yet,  in  such  a  case,  under 
the  rule  laid  down,  there  would  be  no  rape.  We  therefore  feel  con- 
strained to  hold,  that  the  element  of  force  being  entirely  excluded  by 
the  proof  in  the  case,  and  the  fact  of  some  degree  of  assent  shown  and 
certainly  no  dissent,  the  act  could  not  have  been  both  forcible  and 
against  her  will,  and  these  elements  are  by  our  statute  made  essential 
in  this  crime. 

The  Legislature,  with  their  attention  called  to  this  case,  can,  and  no 
doubt  will  easily  enact  a  law  that  will  meet  the  precise  case.  We  have 
no  power  to  do  it  and  can  only  administer  the  law  as  we  find  it. 

There  are  perhaps  several  other  errors  in  admission  of  testimony  and 
it  may  be  in  the  charge  of  his  honor,  but  we  do  not  deem  it  necessaiy 
to  notice  them,  as  what  we  have  said  is  conclusive  of  the  case. 

Reverse  the  case  and  remand  for  a  new  triaL 

JvdgmenJt  revened. 
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kape— consent  — insensibility  produced  by  intoxication  — 

assault  with  intent 

People  v.  Qxhn. 

[50  Barb.  128.] 
In  the  Supreme  Court  of  New  Torkj  September^  1861. 

1.  OoiUMnt— 'Bape^Intoatioatlon.  —  To  .oonstltate  rape  the  connection  mast  be  ab- 
solately  against  the  consent  of  the  woman.  Therefore,  to  have  criminal  connection 
with  a  woman.  Intoxicated  to  the  point  of  insensibility,  is  not  rape;  bat  is  a  special 
Grime  under  the  New  York  statnte. 

8.  Vor  TTnder  stioli  Oironmstaiioes  can  a  person  be  gailty  of  an  assault  with  Intent  to 
commit  rape.  , 

Error  to  the  Court  of  Sessions  of  Monroe  County. 

The  indictment  charged  that  the  defendants  on  or  about  August  22, 
1866,  at  the  town  of  Brighton,  committed  a  rape  on  one  Mary  A.  Will- 
lams  ;  also,  that  they  assaulted  with  intent  to  ravish ;  and  still  another 
count,  for  a  simple  assault  and  battery.  Upon  the  trial,  the  girl,  Mary 
A.  Williams  was  not  called  as  a  witness,  and  the  defendants  claimed  that 
there  was  no  evidence  upon  which  they  could  properly  be  convicted  of 
either  charge  in  the  indictment.  The  evidence  showed  that  on  the  day 
charged  in  the  indictment  the  defendants  Quin,  Howell,  and  Widowson 
and  the  girl  Mary  A.  Williams,  went  into  a  liquor  store,  in  Bochester,  and 
asked  for  something  to  drink ;  she  drank  whisky  and  Stoughton ;  some 
took  beer ;  they  drank  two  or  three  times ;  she  drank  freely  whenever  the 
others  asked  her,  and  herself  called  for  liquor,  Howell  paying  for  it.  She 
took  a  cigar  and  smoked  it  while  in  the  store.  She  told  the  boys  *'  let's 
go  where  we  said  we  were  going.  *  *  The  party  then  left  the  store,  and  all 
proceeded  to  a  farm  belonging  to  one  Culver,  outside  of  the  city  limits ; 
the  defendants,  when  the  party  reached  said  farm,  were  dragging  and 
canying  the  girl  along,  who  was  by  this  time  stupid  from  intoxication. 
The  defendants  laid  the  girl  upontheground,  and  there  was  evidence 
going  to  show  that  two  of  them,  at  least,  then  had  connection  with  her, 
the  others  being  present  all  the  time.  They  had  a  bottle  with  them. 
The  girl  remained  stupefied  until  the  next  day. 

When  the  People  rested,  the  defendant's  counsel  asked  the  court  to 
discharge  the  defendants  on  the  ground  that  there  was  no  evidence  of 
non-consent  on  the  part  of  the  female,  and  also  on  the  ground  that  the 
defendants  should  have  been  indicted  under  another  statute. 

The  court  denied  the  motion,  and  the  defendants*  counsel  excepted* 

The  girl  was  proved  to  be  a  common  prostitute. 
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At  the  close  of  the  testimony,  the  court  charged  the  jury,  among 
other  things,  as  follows :  — 

^'  If  the  juiy  find  from  the  evidence  that  the  defendants  and  the  girl 
were  voluntarily  drinking  together  in  the  saloon,  and  after  that  went  out 
together,  no  previous  assignation  having  been  made,  nor  consent  given 
to  have  sexual  intercourse,  and  that  after  walking  some  distance  the 
operation  of  the  liquor  drank  by  the  woman  was  such  as  to  produce  in- 
sensibility, and  that  while  in  such  insensible  condition,  the  defendants 
violated  her  person,  they  would  be  guilty  of  rape.'* 

To  which  part  of  the  charge  the  defendants*  counsel  duly  excepted. 

The  court  also  charged  the  jury,  that  if  the  jury,  on  the  contrary 
found  that  an  assignation  was  actually  made  between  the  parties ;  or 
that  the  woman  consented  to  have  sexual  intercourse  with  the  defend- 
ants, and  proceeded  with  them  to  the  place  where  the  connection  took 
place  for  the  express  purpose  of  having  such  connection ;  then,  although 
at  the  precise  time  the  connection  took  place  she  became  insensible 
from  the  effects  of  the  liquor  she  before  that  voluntarily  drank,  in  the 
absence  of  any  evidence  showing  that  her  previous  consent  had  been 
withdrawn,  the  defendants  would  not  be  guilty  of  rape. 

The  jury  found  all  the  defendants  guilty  of  an  *'  assault  with  intent 
to  commit  a  rape.'*  Judgment  was  arrested  until  the  decision  of  the 
general  term  upon  the  case  and  exceptions. 

0.  0.  Davison^  District  Attorney,  for  the  People. 

L.  H.  Hovey^  for  the  defendants. 

By  the  courts  Johnson,  J.  The  jury  found  the  defendants  all  guilty 
of  an  assault  with  intent  to  commit  a  rape.  The  evidence  showed  quite 
clearly  that  the  female,  on  the  occasion  of  the  assault,  was  intoxicated 
to  such  a  degree  as  to  be  entirely  insensible.  She  had  been  a  short  time 
previous  drinking  quite  freely  with  the  defendants,  who  procured  the 
liquor,  once  at  least  at  her  request,  and  drank  with  her. 

The  judge,  among  other  things,  charged  the  jury  that  if  they  should 
find,  from  the  evidence,  that  the  girl  and  the  defendants  were  drinking 
together  voluntarily,  and  afterwards  went  out  together,  without  any 
assignation  having  been  made,  or  any  consent  on  her  part  to  sexual 
intercourse  with  them,  and  she  became  insensible  from  the  operation  of 
the  liquor  thus  drank,  and  while  in  such  condition  defendants  violated 
her  person,  they  would  be  guilty  of  rape.  To  this  part  of  the  charge 
the  defendants'  counsel  excepted.  It  is  now  claimed  by  the  counsel, 
that  having  carnal  connection  with  a  woman  intoxicated  to  the  point  of 
of  insensibility,  forcibly,  is  not  a  rape,  but  is  merely  a  crime  under  the 
twenty-third  section  of  the  act  respecting  offenses  against  the  person.^ 

1  2  Rev.  SUts.  668,  sec.  23. 
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That  section,  it  will  be  seen,  proTides  for  the  panishment  of  every  per* 
son  who  shall  have  carnal  knowledge  of  any  woman  above  the  age  of 
ten  years,  without  her  consent,  by  administering  to  her  any  substance, 
or  liquid,  which  shall  produce  such  stupor,  or  such  imbecility  of  mind, 
or  weakness  of  body,  as  to  prevent  effectual  resistance.  The  punish- 
ment prescribed  for  the  offense  named  in  this  section,  is  imprisonment 
in  the  State  prison  not  exceeding  five  years.  The  punishment  for  the 
crime  of  rape  is  imprisonment  not  less  than  ten  years.  Bape,  and  car- 
nal knowledge  of  a  woman  under  the  circumstances  provided  for  in 
section  twenty-three,  are  clearly  separate  and  distinct  offenses.  The 
latter  is  an  offense  against  the  person,  but  it  is  not  a  rape  under  our 
statute,  and  was  designedly  made  a  separate  offense,  as  will  appear  by  a 
note  of  the  revisers  upon  this  section.  After  copying  this  section,  as  pro- 
posed by  them,  they  say :  ^'  The  offense  committed  under  the  preceding 
circumstances  probably  would  not  be  rape ;  and  yet  the  guilt  of  the 
offense  and  the  injury  to  the  sufferer  are  as  great  in  this  as  in  any  other 
case."  The  provision  was  borrowed  by  the  revisers  from  Livingston's 
Louisiana  Code.  As  proposed  by  the  revisers,  the  section  embraced  in 
addition  to  what  was  adopted  by  the  Legislature,  the  case  of  a  person 
having  carnal  knowledge  of  a  woman  by  personating  her  husband,  and 
inducing  her  to  believe  that  he  was  such.  This  the  Legislature  struck 
out,  and  adopted  the  remainder  of  the  section  proposed,  and  as  it  now 
stands.  This  seems  to  me  quite  important,  as  furnishing  a  key  to  the 
interpretation  of  our  statute,  and  a  clear  insight  into  the  intention  of 
its  framers  in  regard  to  the  character  and  grade  of  the  crime  of  having 
carnal  knowledge  of  a  woman,  under  such  circumstances,  without  her 
consent.  They  first  define  the  crime  of  rape  in  section  twenty-jtwo,  the 
second  subdivision  of  which  is  ''by  forcibly  ravishing  any  woman  of 
the  age  of  ten  years  or  upwards."  The  charge  of  the  judge,  as  has 
been  seen,  brought  the  alleged  violation  of  the  female  within  this  sub- 
division of  section  twenty-two,  which  was,  I  think,  erroneous.  It  has, 
I  think,  never  yet  been  held  that  merely  having  carnal  knowledge  of  a 
woman  while  deprived  by  voluntary  intoxication  or  otherwise  of  all 
reason  and  violation,  without  her  consent,  and  by  such  fq;rce  only,  as 
was  necessary  to  accomplish  the  act  under  such  circumstances,  was  a 
rape.  I  have  not  been  able  to  find  that  the  question  has  ever  arisen  so 
as  to  be  judiciaUy  determined,  previous  to  the  Revised  Statutes.  The 
term  ''forcibly  ravishing"  as  used  in  the  statute,  was  doubtless  used 
in  accordance  with  the  generally  understood  and  accepted  definition  of 
rape,  which  was  the  carnal  knowledge  of  a  woman  by  a  man  forcibly, 
against  her  will.  The  term  ravish  has  always  been  held  necessary  in  an 
indictment  for  a  rape,  and  no  other  word,  nor  any  circumlocution, 
would  answer  the  purpose.    The  words  feloniously  did  ravish  and  oar- 
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nally  know,  imply  that  the  act  was  done  forcibly  and  against  the  will  of 
the  woman.^  And  so  it  has  been  held  by  our  courts,  since  the  Revised 
Statutes,  that  to  constitute  the  crime  of  rape,  the  connection  must  be 
absolutely  against  the  will  of  the  female,  and  that  there  should  be  the 
utmost  reluctance  and  the  utmost  resistance  by  her.^  In  the  case  last 
cited,  CowEN,  J.,  says:  ^'A  mixed  case  will  not  do.  The  will  of  the 
female  is  an  essential  ingredient  in  the  crime  of  rape.  There  is  an  obvi- 
ous difficulty  in  holding  that  the  act  of  carnally  knowing  a  woman,  who 
has ,  without  any  force,  violence  or  fraud,  been  rendered  wholly  insensible , 
and  has  no  will  whatever  to  oppose  the  act,  is  doing  the  act  against  her 
will.  In  such  a  case  she  can  neither  consent  nor  refuse."  It  was  thia 
difficulty,  doubtless,  and  the  necessity  of  providing  against  an  offense 
of  that  character,  which  led  to  the  adoption  of  section  twenty-three, 
constituting  such  an  act  a  distinct  and  separate  crime.  Since  the 
adoption  of  the  Revised  Statutes  (in  March,  1845),  a  case  arose  and 
was  decided  in  England  upon  full  consultation  by  the  fifteen  judges, 
would  seem  to  show  that  our  revisers  were  mistaken  in  supposing  that 
the  offense  provided  against  in  section  twenty-three  of  the  statute  would 
not  be  rape.  The  case  is  Begina  v.  Camplin.^  The  prisoner  had  given 
the  prosecutrix  liquor,  and  when  she  had  became  quite  drunk  and  in- 
sensible, took  advantage  of  it  and  violated  her.  The  jury  found  that 
the  prisoner  gave  her  liquor  for  the  purpose  of  exciting  hef ,  and  not 
with  the  intention  of  rendering  her  insensible  and  thus  having  sexual  inter- 
course with  her.  The  verdict  was  guilty,  and  Parke,  B.,  reserved  the 
case  for  the  fifteen  judges,  who,  upon  consultation,  as  the  case  states, 
and  after  argument,  sustained  the  verdict,  *' by  a  majority."  Patte- 
son,  J.,  in  delivering  the  judgment,  lays  much  stress  upon  the  fact  that 
the  prosecutrix,  on  being  solicited  by  the  prisoner  to  have  sexual  inter- 
course with  him,  refused,  and  continued  by  her  words,  and  conduct,  to 
refuse,  up  to  the  latest  moment  at  which  she  had  power  to  express  her 
will.  And  that  she  was  deprived  of  the  power  of  continuing  to  express 
her  want  of  consent,  by  the  illegal  act  of  the  prisoner  in  administering 
liquor  to  her  to  gain  her  consent.  And  he  concludes  '^  your  case,  there- 
fore, falls  within  the  description  of  those  cases  in  which  force  and  vio- 
lence constitute  the  crime,  but  in  which  fraud  is  held  to  supply  the  want 
of  both."  The  case,  it  will  be  seen  turns  in  a  great  measure,  if  not 
wholly,  upon  the  wrongful  conduct  of  the  prisoner  for  the  purpose  of 
obtaining  her  assent,  by  which  he  deprived  her  of  the  power  of  refusal 
and  resistance,  which  she  had  manifested  up  to  the  time  of  becoming 
insensible.    The  fraud  supplied  the  place  of  the  force  and  violence 

1  Bony.  Law  Die,  BaTlBh,  and  authorities  s  People  v.  Ifnnson,  1  Park.  Cr.  (85;  Peo- 

Gited.  pie  V.  Abbott,  19  Wend.  19S. 

•870.L.  B.7i8. 
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which  would  otherwise  have  been  necessary  to  the  gratification  of  his 
desires.  In  the  case  at  bar  there  is  no  such  element,  as  it  was  pre- 
sented by  the  judge  in  his  charge.  As  put  there  it  is  merely  the  case 
of  voluntary  drinking  together,  without  any  design  or  intention  on  the 
part  of  the  defendants  to  bring  about  sexual  intercourse  with  the  female 
thereby.  The  charge,  therefore,  is  not  sustained  by  the  decision  just 
cited.  No  element  of  fraud  is  suggested  to  supply  the  place  of  force 
and  violence.  But  whatever  we  may  think  of  the  opinion  of  the  revisers 
in  regard  to  such  an  offense  constituting  rape  at  common  law,  or  as  to 
the  soundness  of  the  ruling  in  Begina  v.  CampUn^^  it  must  be  held,  I 
think,  that  our  statute,  by  specifying  and  describing  the  bffense  in 
question,  and  prescribing  a  different  measure  of  punishment  for  it,  has 
taken  it  out  of  the  category  of  rape,  even  if  it  would  have  been  held  to 
be  such  at  common  law.  Had  the  defendant  succeeded  in  having  sex- 
ual connection  with  the  woman  at  the  time  to  which  the  evidence  re- 
lates, there  can  be  no  doubt  the  offense  would  have  fallen  directly 
within  section  twenty-three  of  the  statute.  They  administered  the 
liquor  to  her  which  produced  the  stupor  and  insensibility,  which  must 
have  prevented  any  effectual  resistance,  had  she  been  inclined  to  resist. 
From  the  tenor  of  the  evidence  it  is  rather  difficult  to  raise  the  pre- 
sumption that  she  would  have  resisted  had  she  not  been  insensible* 
«« Administering  "  is  defined  to  be  ^'  gi^^iiig/'  *'  dispensing,"  and  there 
is  no  question  but  that  the  defendants  furnished  and  gave  her  the  liquor 
on  that  morning.  The  fact  that  she  asked  them  for  it  at  one  time, 
makes  no  difference.  It  was  by  their  '' administering"  that  she  ob- 
tained it.  The  evidence  is  very  strong,  and  indeed  seems  to  me  quite 
conclusive,  to  show  that  one  of  the  defendants,  at  least,  had  sexual 
intercourse  with  her  on  the  occasion*  But  the  jury  have  found  that  they 
were  guilty  only  of  an  assault  with  intent  to  ravish.  It  follows,  of 
course,  that  if  tiie  violation  of  the  person  of  the  female  under  the  cir- 
cumstances, would  not  have  constituted  the  crime  of  rape,  but  another 
and  different  crime,  the  assault  and  battery  with  the  intent  to  do  the 
act  could  not  include  the  intent  to  commit  a  rape,  but  the  other  crime. 
The  error  was  clearly  prejudicial  to  the  defendants  as  they  were  not  and 
could  not  under  the  circumstances  be  guilty  of  the  crime  charged  in  the 
indictment.  I  think  the  other  rulings  of  the  judge  were  aH  correct. 
But,  for  the  error  in  the  charge,  the  conviction  must  be  set  aside  and  a 
new  trial  granted. 

1  Suprtt. 
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CONSENT— BAFE— INSANE  WOMAN. 

E.  V.  Connolly. 

[26  U.  C.  Q.  B.  817.] 
In  the  Upper  Canada  Court  of  Queen^B  Bench^  Hilary  Term^  1867. 

L  In  the  Case  of  »  Bape  of  aa  Idiot  or  Itunatlo,  the  mere  proof  of  oonnectlon  will 
not  warrant  the  caae  being  left  to  the  Jury.  There  mnst  be  eome  evidence  that  It  waa 
without  her  oonaent— e.  g,,  that  she  was  lnoapable»  from  imbeoility,  of  ezpresaing  as- 
sent or  dissent ;  and  if  she  consent  from  mere  animal  passion*  it  Is  not  rape. 

S.  In  this  Oaaa  the  Gharsa  was  assault  with  intent  to  ravish.  The  woman  was  iosane,  and 
there  was  no  eyidenoe  as  to  her  general  character  for  chastity,  or  anything  to  raise  a 
presumption  that  she  would  not  consent.  ^The  Jury  were  directed  that  if  she  had  no 
moral  perception  of  right  and  wrong,  and  her  acte  were  not  controlled  by  the  will,  she 
was  not  capable  of  giving  consent,  and  the  yielding  on  her  part,  the  prisoner  knowing 
her  state,  was  not  an  act  done  with  her  will.  They  conyioted,  saying  she  was  insane 
and  consented.   Htid,  the  conviction  could  not  be  sustained. 

S.  On  aa  Indlotment  f  or  attenuating  to  have  connection  with  a  girl  under  ten,  consent  is  im- 
material, but  in  such  case  there  can  be  no  conviction  for  assault  if  there  was  consent. 

Case  reseiTed  from  the  Quarter  Sessions  of  the  County  of  Simooe. 

Indictment  for  assault  with  intent  to  ravish. 

The  evidence  was  that  the  person  assaulted  was  a  married  woman, 
who  for  some  years  past  had  been  insane.  The  prisoner  was  caught  in 
the  act  of  attempting  to  have  connection  with  her. 

The  learned  Judge  told  the  jury  ^^  that  if  upon  the  evidence  they 
were  satisfied  that  the  woman  was  of  unsound  mind,  that  she  had  no 
moral  perception  of  right  or  wrong,  that  her  acts  were  not  controlled 
by  the  will,  were  in  fact  involuntary,  she  could  not  be  said  to  be  ca- 
pable of  giving  consent,  because  by  reason  of  her  state  of  mind  inca- 
pable of  Judgment  and  discretion ;  and  the  yielding  on  her  part  to  force 
ought  not,  in  view  of  such  impotence  of  her  will  (and  knowledge  of 
her  state  by  defendant),  to  be  taken  as  an  act  done  with  her  will.'* 

The  charge  was  objected  to  on  behalf  of  the  prisoner,  and  it  was 
contended  that  there  was  no  evidence  of  want  of  consent  necessary  to 
constitute  an  assault;  that  the  jury  should  be  told  that  if  they  could 
find  a  solution  consistent  with  innocence,  they  ought  to  acquit. 

The  jury  found  the  prisoner  guilty,  and  in  answer  to  the  court  said 
that  the  woman  was  insane  at  the  time  the  offense  was  committed,  and 
that  she  was  a  consenting  party  to  what  the  prisoner  had  done. 

McCarthy^  for  the  prisoner.  1.  There  can  be  no  assault  when  the 
person  said  to  be  assaulted  consents,  and  the  jury  having  found  con- 
sent here,  the  prosecution  must  f  aiL  An  assault  implies  that  it  was 
committed  against  the  will  of  the  party.  ^    2.  But  the  charge  here  is  of 

1 1  Buss,  on  Or.  (4th  ed.)  1028;  Reg  v.  P.  918;  Beg.  v.  Bead,  1  Den.  O.C.377;  Beg.  e. 
Meredith, 8 C.AP.689;  Beg. v. Martin, 90. A      0ookbum,80ozC.0.648. 
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assault  witb  intent  to  radish.  Now  the  finding  of  assent  negatives  the 
intent,  for  when  all  that  took  place  was  with  the  consent  of  the  woman, 
it  can  not  be  said  that  the  intent  was  to  conunit  an  act  against  her  will. 
If  it  be  held  that  an  insane  person  can  not  consent,  then  any  attempt 
to  take  indecent  liberties  with  such  person  mast  be  an  attempt  to  rape. 
There  was  no  fraud  in  this  case,  and  no  force  used  by  the  prisoner.^ 

Bobert  A,  Harrisonj  contra.  The  indictment  here  is  not  for  a  rape, 
but  for  an  assault  with  an  intent  to  commit  it,  and  there  is  a  difference 
between  the  two  charges  as  regards  the  will.^  There  must  not  only  be 
a  consent  from  mere  animal  passion,  but  a  consent  of  the  reason.' 
The  jury  here  have  found  the  woman  insane,  and  where  this  is  the  case, 
and  a  person  knowing  it  attempts  to  have  connection,  he  is  guOty.  The 
charge  is  assault  with  intent ;  an  assault  in  law  was  proved,  and  the 
consent  given  was,  under  the  circumstances,  immaterial ;  it  was  proved 
here  that  the  prisoner  was  aware  of  her  insanity.^  According  to  the 
argument  of  the  prisoner,  every  idiot  on  the  street  might  be  ravished 
with  impunity.  Regina  v.  Clarkj^  Begina  v.  Francis,^  and  Segina  v. 
Sweenie^''  were  cases  in  which  the  woman  believed  the  person  to  be  her 
husband,  and  the  last  case  holds  that  it  may  be  rape  notwithstanding. 

In  Regina  v.  Fletcher^^  a  definition  of  rape  is  given  which  is  approved 
of  in  Begina  v.  JonesJ^  There  can  be  no  consent  by  an  idiot  or  insane 
person,  and  the  connection  even  by  consent,  must  therefore  amount  to 
rape  in  law. 

Haoabtt,  J.,  delivered  the  opinion  of  the  court. 

The  latest  case  on  the  subject  that  we  have  seen  is  Regina  v.  Charles 
Fletcher.^  The  charge  was  rape  on  an  idiot  girl.  Keating,  J.,  left  it 
to  the  jury  in  the  terms  used  by  Willes,  J.,  in  Regina  v.  Fletcher ^^ 
that  if  they  were  satisfied  that  the  girl  was  incapable  of  expressing  con- 
sent or  dissent,  and  that  the  prisoner  had  connection  with  her  without 
her  consent,  they  should  find  him  guilty ;  but  that  a  consent  produced 
by  mere  animal  instinct  would  be  suflcient  to  prevent  the  act  being  a 
a  rape.  The  verdict  was  g^ty.  Pollock,  C.  B.,  delivering  judgment 
said,  there  was  no  evidence  except  the  fact  of  connection  and  the  im- 
becile state  of  mind  of  the  girl.  Of  the  fact  of  connection  there  was 
the  fullest  proof,  for  it  was  admitted  by  the  prisoner.  There  was,  how- 
ever, no  evidence  that  it  was  against  her  will.  *^  We  are  all  of  opinion 
that  some  evidence  of  that  as  a  fact  should  have  been  given  before  a 

1  Beg. «.  Oliarlea  rieteher,  12  Jar.  v.  8.         «  Beg.  v.  Fletcher,  8  Oox^  0.  C.  181,  IM. 
SQ5;  per  Pollock,  O.  B.,  • .  o.  14  L.  T.  N.  8.  *  6  Cos,  0.  C.  418. 
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conyiction  could  be  obtained ;  and  there  was  not  that  sort  of  testimony 
on  which  a  judge  would  be  justified  in  leaving  the  case  to  the  jury  to  find 
a  verdict.  We  are  unanimously  of  opinion  that  there  was  here  no  evidence 
to  establish  either  that  this  connection  was  against  her  will  or  without 
her  consent.  •  •  •  There  the  contention  on  the  part  of  the  Crown 
must  be  that  an  idiot  is  incapable  of  consent,  and  it  might  be  said  in 
answer  that  the  same  cause  which  required  an  act  of  Parliament  to  make 
the  mere  fact  of  connection  a  criminal  offense  in  the  case  of  children  of 
tender  years,  would  require  an  act  of  Parliament  in  the  case  of  idiots/* 

There  was  no  evidence  in  this  case  except  the  prisoner's  admission ; 
and  a  medical  man  testified  that  she  was  a  fully  developed  woman,  and 
that  strong  animal  instinct  might  exist,  notwithstanding  her  imbedie 
condition. 

In  Begina  v.  BecUey^  the  first  count  was  for  unlawfully  attempting  to 
have  carnal  knowledge  of  a  child  under  ten  years ;  the  second  for  as* 
saulting  with  intent ;  and  the  third  for  an  Indecent  assault.  The  jury 
found  a  verdict  *'  Guilty,  for  that  the  child  was  too  young  to  know  what 
she  was  doing,  and  therefore  consented  to  the  act  done  by  the  prisoner." 

On  a  case  reserved,  Pollock,  C.  B.,  said  that  consent  was  altogether 
unimportant ;  the  facts  showed  an  attempt  to  commit  a  crime  when  con* 
sent  was  immaterial,  adding  ^'of  course,  if  the  indictment  had  been 
merely  for  an  indecent  assault,  the  question  of  consent  would  have  be* 
come  material.*' 

In  Begina  v.  Cockbum^^  for  feloniously  knowing  a  child  under  ten, 
the  principal  charge  could  not  be  supported,  and  the  prosecutor  urged 
that  there  could  be  a  conviction  for  an  assault.  Sir  J.  Patteson  said 
*'  a  child  under  ten  years  of  age  can  not  give  consent  to  any  criminal 
intercourse,  so  as  to  deprive  that  intercourse  of  criminality,  but  she 
can  give  such  consent  as  to  render  the  attempt  no  assault.  We  know 
that  a  child  can  consent  to  that  which,  without  such  consent,  would 
constitute  an  assault.**    This  case  was  cited  in  Begina  v.  Beale. 

Begina  v.  Fletcher ^^  was  a  charge  of  rape  of  an  idiot  girl  aged  thir* 
teen;  verdict  guilty,  and  that  the  jury  considered  her  incapable  of 
giving  consent,  from  defect  of  understanding.  Willes,  J.,  mentioned 
the  direction  he  had  given  in  a  case  at  the  Old  Bailey,  already  cited ; 
and  Lord  Campbell  said  '*that  direction  was  in  accordance  with  Com- 
plin*8  and  Byan^s  Cases.  But  here  there  was  no  evidence  of  that 
kind**  (viz.  ^consenting  from  animal  instinct),  but  rather  to  the  con* 
trary.  *  *  *  If  the  offense  is  complete  where  it  was  by  force  and 
without  her  consent,  then  the  offense  is  proved  that  was  charged  in  the 
indictment,  and  the  prisoner  was  properly  convicted.     Camplin^s  Case 
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settles  the  definition  of  the  offense,  and  all  the  ten  judges  concurred  in 
that.  That  definition  includes  the  present  case,  the  only  difference  in 
this  being,  that  here  the  prosecutrix  was  not  capable  of  giving  consent. 
But  then  the  prisoner  knew  her  condition  at  the  time.  See,  also,  Beg' 
ina  v.  Janes,^  where  a  father  was  indicted  for  rape  of  his  daughter, 
when  Channel],  B.,  directed  that  if  the  prisoner  had  established  a  reign 
of  terror  over  his  daughter,  in  consequence  whereof  she  did  not  resist, 
the  jury  might  convict. 

Regina  y.  Sead^^  was  a  case  of  common  assault,  but  the  evidence 
showed  that  defendant  had  connection  with  the  girl,  she  being  nine 
years  old.  The  jury  found  a  verdict  of  *^  guilty,  the  child  being  an  as- 
senting party,  but  from  her  tender  years  she  did  not  know  what  she 
was  about.*'  The  court,  consisting  of  Lord  Denman,  Alderson  and 
Parke,  B.  6.,  and  Coltman  and  Coleridge,  JJ.,  held  that  it  had  been 
solemnly  decided  that  if  the  girl  assents,  the  act  is  not  an  assault. 

There  are  several  cases  of  assaults  on  girls  between  ten  and  twelve. 

Begina  v.  Meredith^^  was  an  assault  with  intent.  The  prosecution 
gave  up  that  she  had  not  consented,  and  Lord  Abinger  directed  an 
acquittal,  saying  that  ^'  to  support  a  charge  of  assault  you  must  show 
an  assault  which  could  not  be  justified  if  an  action  were  brought  for  it, 
and  leave  and  license  pleaded." 

In  Regina  v.  Martifij^  the  first  count  charged  a  carnal  knowing  of  a 
girl  between  ten  and  twelve ;  the  second  count  was  for  assault  with 
intent  to  know ;  the  third,  for  common  assault.  The  evidence  failed  to 
prove  the  first  count,  but  there  was  clear  proof  of  the  attempt,  with 
consent.  Alderson,  B.,  after  a  verdict  finding  consent  on  the  second 
and  third  counts,  reserved  the  case,  and  the  judges  held  that  as  there 
was  consent  it  was  not  an  assault.  By  direction  of  the  court  he  was 
again  indicted  for  the  attempt  to  commit  a  misdemeanor,  although  the 
offense  was  not  an  assault.  He  was  accordingly  indicted  on  a  count 
setting  forth  the  acts  done,  and  that  he  did  thereby  unlawfully  attempt 
to  carnally  know  and  abuse,  etc.,  contra  pacem^  not  charging  an 
assault.  Fatteson  J.,  quashed  the  indictment  for  omitting  to  state  the 
girVs  age  and  said,  '*  When  the  essence  of  the  offense  charged  is  an 
assault  (and  there  can  be  in  law  no  assault  unless  it  be  against  consent) ; 
this  attempt,  though  a  criminal  offense.  Is  no  assault.  *  *  *  It  is 
perfectly  clear  that  every  attempt  (not  every  intention,  but  every 
attempt)  to  commit  a  disdemeanor  is  a  misdemeanor." 

Regina  v.  Meehegan^^  was  an  assault  with  intent,  etc.,  on  a  girl 
between  ten  and  twelve.    The  conviction  was  quashed,  the  judge  refus- 
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ing  to  tell  the  jmy  that  if  the  girl  assented,  there  could  not  be  a  ver* 
diet  of  gnilty* 

In  Begina  v.  Johnwny^  the  prisoner  was  convicted  of  indecent  assault 
of  a  girl  between  ten  and  twelve ;  verdict  goilty ;  but  that  she  consented, 
the  case  was  reversed,  and  Ck>ckbum,  C.  J.,  said:  **  This  case  is  quite 
concluded  by  the  authorities,  whidi  rest  on  a  very  intelligent  principle. 
Independently  of  the  statutes  the  having  carnal  knowledge  of  a  child  was 
not  an  offense  at  law.  The  statutes  made  it  an  offense,  saying  that 
whether  the  child  was  an  assenting  party  or  not,  it  should  be  an  offense. 
It  follows,  therefore,  that  the  offense  in  this  case,  not  being  an  offense 
within  any  statute,  it  was  not  an  offense  at  common  law." 

Begina  v.  McOavaman,^  was  for  an  indecent  assault  on  a  girl  of 
thirteen.  Williams,  J.,  told  the  jury  that  there  was  no  doubt  that  it 
was  against  her  will,  considering  her  tender  age.  The  defendant  was 
her  sdioolmaster. 

In  Begina  v.  Byan^^  the  indictment  was  for  rape  on  an  idiot  girl, 
before  Flatt,  B*  The  girl's  father  gave  evidence  of  her  general  decency 
and  propriety ;  and  the  judge  told  the  jury,  ^^  It  seems  that  she  was  in 
a  condition  incapable  of  judging,  and  it  is  important  to  consider 
whether  a  young  person  in  such  a  state  of  incapacity,  was  likely  to  con- 
sent to  the  embraces  of  this  man ;  because  if  her  habits,  however  irre- 
sponsible she  might  be,  were  loose  and  indecent,  there  might  be  a  prob- 
ability of  such  consent  being  given,  and  a  jury  might  not  think  it  safe 
to  conclude  that  she  was  not  a  willing  parly.  But  here  the  presumption 
is,  that  she  would  not  have  consented,  and  if  she  was  in  a  state  of 
unconsciousness  at  the  time  the  connection  took  place,  whether  it  was 
produced  by  any  act  of  the  prisoner,  or  by  any  act  of  her  own,  any  one 
having  connection  with  her  would  be  guitly  of  rape.  If  you  believe 
she  was  in  a  state  of  unconsciousness,  the  law  assumes  it  took  place 
without  her  consent,  and  the  prisoner  is  guOty.'' 

We  gather  from  all  these  cases,  that  in  the  case  of  a  child  under  ten 
years  of  age,  if  the  indictment  be  for  the  misdemeanor  of  attempting  to 
commit  the  statutable  felony,  consent  becomes  unimportant. 

That  in  such  a  case,  on  an  indictment  for  the  principal  offense  there 
can  not  be  a  conviction  for  the  assault,  if  there  be  consent  to  what  was 
done,  nor  for  an  assault  independently  chained. 

That  in  the  case  of  girls  from  ten  to  twelve,  on  a  charge  of  assault 
with  intent  to  carnally  know,  or  indecently  assault,  or  common  assault, 
consent  is  a  defence. 

But  that  the  prisoner  may  be  indicted  for  attempting  to  commit 
the  statutable  misdemeanor,  not  charging  an  assault,  in  which  case  it 
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seems  consent  is  no  defence^  according  to  Begina,  v.  Martin^  already 
cited. 

That  in  the  case  of  rape  of  an  idiot  or  lunatic  woman,  the  mere  proof 
of  the  act  of  connection  will  not  warrant  the  case  being  left  to  the  jnry» 
there  must  be  some  evidence  that  it  was  without  her  consent — e.^., 
that  she  was  incapable  of  expressing  consent  or  dissent,  or  from  exer^ 
dsmg  any  judgment  upon  the  mattter,  from  imbecility  of  mind  or  defect 
of  understanding ;  and  if  she  gave  her  consent  from  animal  instinct  or 
passion,  it  would  not  be  rape. 

To  apply  these  principles  to  the  case  before  us,  the  jury  might,  on 
the  evidence,  have  perhaps  justly  arrived  at  the  conclusion  that  there 
was  no  consent,  in  fact,  from  the  account  given  by  the  witnesses  as  to 
what  they  heard  the  woman  cry  out  as  they  approached. 

But  after  they  were  told  by  the  learned  judge  fliat  if  they  were  satisfied 
she  was  of  unsound  mind,  with  no  moral  perceptions  of  right  and 
wrong,  that  her  acts  were  not  controlled  by  the  will,  and  were,  in  fact, 
involuntary,  she  could  not  be  said  to  be  capable  of  consent,  and  from 
her  state  of  mind  and  impotence  of  Will,  the  yielding  on  her  part  to 
force  ought  not  be  taken  as  an  act  done  with  her  will — then  when  the 
jury  so  instructed  found  that  she  was  a  consenting  party  to  what  the 
prisoner  did,  we  can  not  but  feel  that  the  case  presents  a  difficulty. 

We  may  assume  the  jury  took  the  law  from  the  court,  as  they  should 
have  done,  and  with  that  instruction,  as  to  what  would  be  and  would 
not  be  a  consent,  not  qualified  (as  in  many  of  the  cases  noticed),  as 
that  from  the  state  of  her  mind  or  unconsciousness  either  of  the  nature 
of  the  act,  etc.,  she  consented;  but  generally.  It  is  true  they  also 
found  that  she  was  insane  at  the  time. 

This  suggests  another  aspect  of  the  case.  No  question  seems  to  have 
been  asked  or  evidence  given  of  the  unforttmate  woman's  habits  or 
character  for  decency  or  chastity.  She  was  a  married  woman  with 
children,  and  was  found  to  have  acted  at  various  times  in  such  a  strange 
manner  as  to  furnish  strong  evidence  of  hallucination  and  delusion, 
warranting  the  jury  in  finding  her,  in  popular  language,  insane. 

But,  quite  consistently  with  the  existence  of  insane  delusion,  there 
might  be  in  the  woman's  mind  perfect  delicacy  of  feeling  and  chastity 
that  would  revolt  from  criminal  intercourse,  and,  on  the  other  hand, 
perfect  consciousness  of  the  impropriety  and  indecency  of  such  inter- 
course. In  the  case  of  a  mind  in  the  latter  state,  however  otherwise  as 
to  delusion,  we  hardly  see  how  the  law  could  presume  the  absence  of 
legal  consent  on  the  grounds  suggested  to  the  jury,  in  the  face  of  evi- 
dence of  consent,  in  fact,  which  we  must  presume  the  jury  found  here. 

The  case  may  be  summed  up  thus :  — 

There  is  no  evidence  whatever  as  to  the  woman's  general  character 
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for  decency  or  chastity,  or  anything  to  raise  a  presumption  that  she 
would  not  consent  to  the  allied  outrage  upon  her.  There  is  evidence 
of  insane  delusion  of  some  years'  standing,  unconnected  with  anjrthing 
relating  to  matters  of  this  kind.  The  jury,  on  a  view  of  the  law  cer- 
tainly not  too  favorable  to  the  prisoner,  while  they  find  the  insanity, 
abo  find  that  she  was  a  consenting  party,  not  qualifying  the  latter  find- 
ing. 

We  think  this  conviction  can  not  be  supported. 

We  have  treated  the  case  throughout  in  the  view  least  favorable  to 
the  prisoner,  and  our  remarks  would  more  pointedly  apply  to  a  case 
where  the  connection  had  actually  taken  place. 

On  a  charge  like  the  present,  of  an  assault  with  intent  to  ravish,  it 
would  seem,  on  the  decided  cases,  to  be  impossible  to  support  a  con- 
viction where  consent  is  found. 

As  the  Chief  Baron  remarked,  there  is  no  act  of  Ftorllament  declaring 
the  fact  of  criminal  connection  with  an  idiot  or  lunatic  to  be  an  offense, 
as  in  the  case  of  children  of  tender  years. 

In  the  prindpal  offense,  consent  from  mere  animal  instinct  has  been 
held  to  be  a  defense  in  the  case  of  an  idiot. 

It  is  impossible  to  say  that  it  must  not  be  equally  so  in  the  lesser 
charge  of  assault  with  intent,  and  equally  impossible  when  a  consent  in 
fact  is  proved.  In  the  case  of  the  idiot,  the  lunatic,  the  drunken,  or 
insensible,  the  crime  can  only  be  complete  on  the  actual  or  legal  deduc- 
tion that  the  connection  took  place  without  consent. 

In  what  manner  the  absence  of  such  consent  lias  been  presumed  or 

inferred  has  been  already  considered. 

OanvicHan  quashed. 


CONSENT  OBTAINED  BT  FRAUD  — ST ATUTOBY  RBQUIBEMENTS  OB- 
TAINED BY  FRAUD. 

B.  V.  Feist. 

[Dears,  ft  B.  570.] 

In  (he  English  Chwrt  for  Grown  Oases  Beservedj  18B8. 

p.  th«  Xaater  of  a  Workhouse,  was  by  statute,  permitted  to  dispose  of  dead  bodies  for 
the  purpose  of  dlsseotlon,  provided  tbe  relatives  did  not  require  them  to  be  buried  with- 
out dissection.  For  the  purpose  of  preventing  the  relatives  in  several  cases  from  mak- 
ing this  requirement  and  leading  them  to  suppose  that  the  bodies  were  buried  without 
dissection,  F.  showed  them  to  the  relatives  in  cofflns  and  caused  the  appearance  of  a 
funeral  to  be  gone  through.  On  an  indictment  against  F.  for  disposing  of  dead  bodies 
for  dissection,  F.  pleaded  that  no  requirement  had  been  made  by  the  relatives,  flieltf, 
tliat  this  was  a  good  defence,  notwithstanding  his  fraud  had  prevented  them  from 
making  the  requirement. 
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The  following  case  was  reserved  by  Wightman,  J.,  at  the  Central 
Chriminal  Court. 

The  defendant  was  the  master  of  the  work-house  at  Newington,  and 
^wns  indicted  for  disposing  of  the  dead  bodies  of  some  of  the  paupers 
who  died  in  the  work-house,  for  the  purpose  of  dissection,  and  for  gain 
and  profit  to  himself.  It  appeared  by  the  evidence  that  the  defendant, 
who  was  the  master  of  the  work-house  of  the  parish  of  St.  Mary's  New- 
Ington,  had,  in  collusion  with  Robert  Hogg,  who  was  the  parish  under- 
taker, upon  the  death  of  several  of  the  paupers,  caused  their  bodies  to 
be  shown  to  their  relatives  in  coffins  and  every  appearance  of  regular 
funerals  to  be  gone  through,  and  the  relatives  followed  to  the  cemetery 
what  they  supposed  to  be  the  body  of  the  deceased,  when  in  reality, 
Just  before  the  funeral  left  the  work-house,  other  coffins  were  substi« 
tuted  for  those  which  the  relatives  had  seen,  and  the  bodies  were  in  the 
•evening  taken  to  6uy*s  Hospital  for  dissection,  all  the  necessary  form- 
alities required  by  the  2  and  8  Henry  IV., ^  for  regulating  schools  of 
imatomy,  having  been  duly  complied  with.  In  no  case  did  the  relatives 
of  the  deceased  persons  in  terms  require  that  these  bodies  should  be  in- 
terred without  anatomical  examination;  and,  indeed,  they  appear  to 
have  believed  that  the  bodies  were  buried  without  any  such  examina- 
tion. '  It  did  not  appear  that  the  defendant  made  any  regular  charge  to 
the  hospital  or  the  surgeons  in  respect  of  the  bodies  supplied  to  them 
from  the  work-house,  but  that  in  the  year  of  1856,  he  received  £19  10s 
and  in  1857,  £26  from  Guy's  Hospital,  as  gratuities  for  his  trouble  in 
going  through  the  formalities  and  giving  the  notices  and  obtaining  the 
certificates,  in  respect  of  each  of  the  bodies,  required  by  the  Anatomy 
Act,  and  the  amount  paid  to  him  was  in  proportion  to  the  number  of 
bodies  supplied.  These  payments  were  in  contravention  of  the  7  and  8 
Victoria.* 

Upon  this  state  of  facts  the  jury  found  that  the  defendant  caused  the 
dead  bodies  of  four  paupers  to  be  delivered  to  Hogg,  and  delayed  the 
burial  of  them  for  an  unreasonable  length  of  time,  in  order  that  they 
might  be  dissected  in  the  meantime,  and  that  he  did  so  for  gain  and 
profit  for  himself.  They  also  found  that  he  caused  the  appearance  of 
a  funeral  of  such  paupers  deceased  to  be  gone  through,  with  a  view  to 
prevent  their  relatives  requiring  the  bodies  to  be  interred  without  being 
subject  to  anatomical  examination,  and  that,  but  for  such  supposed 
funeral,  the  relatives  of  the  deceased  would  have  required  their  bodies 
to  be  interred  without  anatomical  examination.  It  was  objected  by  the 
counsel  for  the  defendant  that  he,  having  lawful  possession  of  the 
bodies  as  master  of  the  work-house,  might  lawfully  do  that  which  he  had 

1  cl>«  78.  s  oh.  101,  MO.  SL   See  the  jodgmenl  of 
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done,  as  no  relative  of  the  deceased  person  had  required  the  bodies  to 
be  interred  without  undergoing  anatomical  examination.  Upon  the 
finding  of  the  jury,  however,  I  directed  a  verdict  of  guilty  to  be  entered 
upon  the  fifth,  sixth,  seventh  and  eighth  counts  of  the  indictment,  sub- 
ject to  the  opinion  of  this  court  whether  the  verdict  so  entered  upon 
all  or  any  of  these  counts,  is  warranted  by  the  before  mentioned  evi- 
dence and  finding  of  the  jury. 

W.   WiGHTMAN. 

There  were  sixty-four  counts  in  the  indictment.  The  following  is  an 
abstract  of  the  counts  upon  which  the  defendant  was  found  guilty. 

The  fifth  count  charged  that  the  defendant  for  lucre  and  gain,  took 
away  a  dead  body  with  intent  to  delay  the  burial  for  an  unreasonable 
time,  and  that  it  might  be  dissected  without  lawful  authority. 

The  sixth  count  chained  that  the  defendant  for  lucre  and  gain  took 
away  and  removed  a  dead  body  with  intent  to  sell  and  dispose  of  the 
same  for  the  purpose  of  dissection  without  lawful  authority. 

The  seventh  count  charged  that  a  dead  body  was  in  the  custody  of  the 
guardians  for  the  purpose  of  burial,  and  that  the  defendant  stole  it 
from  their  custody  for  the  purpose  of  dissection. 

The  eighth  count  charged  that  the  defendant  sold  and  disposed  of  a 
dead  body  for  gain  and  profit. 

This  case  was  argued  on  the  24th  April,  1858,  before  Pollock,  C.  B., 
WiGHTMAN,  J.,  WiLLES,  J.,  Bbamwell,  B.  and  Btles,  J. 

B.  C.  JSobinaony  appeared  for  the  Crown,  and  H.  MaUhewSj  for  the 
prisoner. 

Matthews  J  for  the  prisoner.  This  is  an  indictment  at  common  law, 
and  I  contend,  first,  that  the  counts  on  which  the  prisoner  was  con- 
victed do  not  show  any  common-law  offense ;  and  secondly,  that  the 
defendant  was  justified  in  what  he  did  by  the  provisions  of  the  Anatomy 
Act.^    First,  the  counts  are  bad  at  common  law. 

WiGHTMAN,  J.  The  entire  question  is  whether  the  defendant  is  pro- 
tected by  the  statute.^ 


1  S  A8  Wm.IV.,  oh.  76. 

s  Upon  this  intliiuitioii  the  learned  ooiin- 
sel  did  not  proceed  with  hlB  argament  on 
the  question,  whether  the  counts  on  which 
the  prisoner  was  convicted  disclosed  a  com- 
mon-law oifense.  In  Beglna  v.  Sharpe,  Id,, 
p.  160,  It  was  held  that  It  was  a  common -law 
oifense  to  remove  without  lawful  authority 
a  corpse  from  a  grave  In  a  dissenter's  bury- 
ing ground.  In  delivering  judgment,  Erie, 
J.,  said:  "  The  defendant  was  wrongfully  In 
the  burial  ground,  and  wrongfully  opened 
the  grave  and  took  out  several  corpses  and 


carried  away  one.  We  say  he  did  this 
wrongfully,  that  is  to  say  by  trespass." 
The  earlier  eases  show  that  it  is  an  indict- 
able offense  to  take  up  a  dead  body  even  for 
the  purpose  of  dissection  (see  the  oases 
mentioned.  Id.,  p.  168.  note  A) ;  but  the 
question  to  be  discussed  in  this  case,  if  the 
argument  had  proceeded,  would  have  been 
whether  a  person  lawfully  in  possession  of 
a  dead  body  would  commit  a  common -law 
offense  by  disposing  of  it  for  the  purpose  of 
dissection. 
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Matthews.  The  defendant  had  lawful  possession  of  the  body,  and 
section  seven  of  the  statute  enacts  that  '^  it  shall  be  lawful  for  any  exe- 
cutor or  other  party  having  lawful  possession  of  the  body  of  any 
deceased  person,  and  not  being  an  undertaker  or  other  party  in- 
trusted with  the  body  for  the  purpose  only  of  interment,  to  permit  the 
body  of  such  deceased  person  to  undergo  anatomical  examination, 
unless  to  the  knowledge  of  such  executor  or  other  party  such  person 
shall  have  expressed  his  desire  either  in  writing  at  any  time  during  his 
life,  or  verbally  in  the  presence  of  two  or  more  witnesses  during  the  ill- 
ness whereof  he  died,  that  his  body  after  death  might  not  undergo  such 
examination,  or  unless  the  surviving  husband  or  wife,  or  any  known 
relative  of  the  deceased  person  shall  require  the  body  to  be  interred 
without  such  exisunination." 

Section  8  provides  for  the  party  lawfully  in  the  possession  of  a  dead 
body  directing  and  permitting  anatomical  examination  where  the  de- 
ceased shall  during  his  life  have  directed  it,  *^  unless  the  deceased 
person's* surviving  husband  or  wife  or  nearest  known  relative,  or  any 
one  or  more  of  such  person's  nearest  known  relatives,  being  of  kin  in 
the  same  degree,  shall  require  the  body  to  be  interred  without  such 
examination ;  **  and,  looking  at  the  two  sections,  it  is  obvious  that  un- 
less the  relatives  interfere  and  forbid  an  anatomical  examination,  the 
person  lawfully  possessed  of  the  body  may  allow  it ;  it  does  not  be- 
come an  offense  unless  it  is  done  in  spite  of  the  desire  of  the  rela* 
tives,  expressed  by  their  making  the  requirement  mentioned  in  the 
statute.  The  intention  of  the  statute  is,  that  the  relatives  shall  act- 
ively interfere  and  if  they  do  not  so  interfere  the  body  may  lawfully  be 
dissected. 

Pollock,  C.  B.  The  defendant  acted  a  lie  to  prevent  the  requirement 
being  made,  but  that  is  not  the  offense  with  which  he  is  charged,  and 
the  dissection  in  itself  was  perf  ectiy  legal. 

Bbamwell,  B.  Does  not  the  statute  assume  that  the  relatives  shaU 
have  an  opportunity  of  requiring  that  the  body  shall  be  interred  with- 
out dissection?  Perhaps  you  say  that  there  was  a  time  when  there  was 
no  fraud  in  operation,  and  that  there  was  then  an  opportunity  of  ob- 
jecting to  the  body  being  dissected. 

MaJttheim.  There  was  abundant  opportunity  for  the  relatives  to  make 
the  requirement  if  they  had  chosen  so  to  do.  The  case  finds  that  they 
did  not  require,  and  although  the  jury  found  that  but  for  the  trick  re- 
sorted to  the  relatives  would  have  made  the  requirement,  still,  as  they 
did  not  in  fact  make  it,  the  conviction  of  the  prisoner  c&n  not  be  sus- 
tained. 

The  court  called  upon 

B.  C.  Sobinsonf  for  the  Crown.     But  for  the  statute  it  is  a  common 
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law  offense  to  sell  a  dead  body  for  the  purpose  of  dissection.    There 
are  many  oases  which  show  that  it  is  so. 

Pollock,  C.  B.  The  foundation  of  the  decisions  to  which  you  refer 
is,  that  it  is  an  offense  to  withdraw  a  body  from  burial,  not  tiiat  there 
was  any  wrong  in  dissection.^ 

B.  C.  Robinson.  The  fifth  count  charges  the  intent  of  the  defendant 
to  be  to  delay  the  burial  for  an  unreasonable  time ;  and  a  refusal  or 
neglect  to  bury,  or  a  delay  in  burying  a  dead  body,  is  a  misdemeanor.' 
But  there  was  in  fact  a  requirement  by  the  relatives  that  the  body 
should  be  buried.  The  body  was  shown  to  them  and  they  followed  to 
the  grave  what  they  believed  to  be  the  same  body,  and  tiiat  was  a  re- 
quirement on  the  part  of  the  relatives  that  the  body  should  be  buried. 
There  was  no  necessity  that  the  requirement  should  be  in  writing  or  in 
words ;  it  was  sufficient  that  they  indicated  by  their  act,  what  they  re- 
quired. This  they  did ;  their  following  the  supposed  body  is  an  act 
inconsistent  with  dissection. 

Pollock,  C.  B.  Then  the  indictment  should  have  been  fo^  permit- 
ting dissection,  notwithstanding  the  requirement. 

B.  C,  Robinson.  Without  the  aid  of  the  statute  the  defendant  was 
guilty  of  an  offense  at  common  law,  and  if  he  seeks  to  justify  under 
the  statute  it  is  for  him  to  bring  himself  within  it.  The  onus  is  entirely 
upon  him.  I  submit  that  we  have  proved  affirmatively  that  there  was  a 
requirement ;  but  at  all  events  the  defendant  has  not  proved  the  nega- 
tive —  that  there  was  not. 

WiGHTicAK,  J.  The  relatives  did  not  in  terms  require  the  body  to  be 
buried  without  dissection. 

B.  C.  Robinson.  But  they  did  by  their  acts  and  the  jury  found, 
that  if  they  did  not  in  terms  make  the  requirement  they  would  have 
done  so,  but  for  the  funeral.  If  they  did  not  in  words  dissent  from 
the  anatomical  examination  they  were  prevented  from  so  doing  by  the 
fraud  of  the  defendant.  In  Regina  v.  Camplin^^  the  prisoner  made  a 
girl  drunk,  and  when  she  was  in  a  state  of  insensibility  he  violated  her ; 
and  it  was  held  a  rape,  although  the  crime  of  rape  is  not  committed  un- 
less it  be  against  consent.  **  Here,"  said  Alderson,  B. ,  ^*  resistance  was 
rendered  impossible  by  the  liquor  which  the  prisoner  administered.*' 
So  in  this  case  the  requirement  was  prevented  by  the  act  of  the  de- 
fendant, who  can  not  take  advantage  of  his  own  fraud. 

1  See  ante,  p.  608,  note  a.  Bex  v.  Lynn,  2  T.  B.  734;  Quick  «.  Oopple- 

s  It  was  not  charged  in  thiB  case  that  any  ton,  ILeo.  171;  1  Sid.  MS;  1  Keb.  86  b. ;  Jones 

duty  to  bory  lay  upon  the  priaoner,  or  that  v.  Ashbumham,  4  Eaat,  400;  Bex  v,  Oheere, 

any  temporal  inconyenience  arose,  as  a  4  B.  A  0.  908;  s.  o.  7  D.  A  B.  461;  Bex  v. 

nnlBanoe,  from  the  neglect    of  interment.  How,  S  Strange,  699;  Beg.  v.  Stewart,  U  A. 

See  Andrews  V.  Oawthom,  Willes,  687,  note  A  B.  778. 

a;  Bex   v.  Young,  and  others,  dted    in  '1  I>en.  0.  O.  89. 


B.  V.  FEIST.  341 

Matthetoa  was  not  called  upon  to  reply 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  conviction  can  not  be 
sustained,  and  the  ground  on  which  I  believe  we  all  proceed  is,  that  what 
was  done  by  the  defendant  was  done  according  to  law.  He  had  legal 
possession  of  the  body,  and  he  did  with  it  that  which  the  law  author- 
ized him  to  do.  It  may  be  that  he  prevented  the  relatives  from  requir- 
ing the  body  to  be  interred  without  undergoing  an  anatomical 
examination  by  acting  a  lie ;  but  if  that  was  wrong  in  the  eye  of  the 
law,  he  should  have  been  prosecuted  for  that  wrong.  It  may  be  that 
he  was  guilty  of  a  conspiracy  with  the  undertaker  to  prevent  the  re- 
quirement being  made,  and  if  so  he  should  have  been  prosecuted  for 
that  conspiracy.  I  am  now  speaking  my  oWn  opinion,  but  I  do  not 
think  it  a  convenient  mode  of  administering  the  criminal  law  to  impute 
an  offense  at  common  law  and  then  require  the  defendant  to  justify  his 
conduct  by  bringing  himself  within  a  particular  statute,  when  in  truth, 
bis  intention  was,  not  to  infringe  the  common  law  at  all,  but  to  infringe 
that  particular  statute.  It  is  clear  that  the  defendant  did  not  mean  to 
commit  a  common-law  offense  at  all;  and  if  by  acting  a  lie  he  pre- 
vented the  requirement  from  being  made,  he  should  have  been  prose- 
cuted for  that.  Suppose  he  had  prevented  the  requirement  being  made 
by  giving  a  bank-note  to  the  relatives,  and  the  body  had  been  dissected 
and  afterwards  buried,  and  that  it  turned  out  that  the  note  was  bad, 
surely  in  that  case  he  would  not  have  been  guilty  of  an  offense  by  caus- 
ing the  body  to  be  dissected. 

WiGHTMAM,  J.  The  only  question  I  intended  to  reserve  at  the  trial 
was  whether  the  defendant  was  protected  by  the  seventh  section  of  the 
Anatomy  Act,  which  makes  it  lawful  for  persons  who  have  the  lawful 
custody  of  a  dead  body  to  dispose  of  it  for  the  purpose  of  dissection, 
unless  the  relatives  of  the  deceased  require  that  it  should  be  buried 
without  dissection.  The  defendant's  answer  to  the  charge  is,  * '  I  did  dis- 
pose of  the  body  for  the  purpose  of  dissection,  but  there  was  no  require- 
ment on  the  part  of  the  relatives  that  the  body  should  be  interred  without 
it.''  The  reply  on  the  part  of  the  prosecution  is,  **  But  you  prevented 
such  a  requirement  by  your  fraud. ' '  The  whole  question  then  is  does  the 
fraudulent  preventing  of  what  the  statute  puts  as  a  proviso  take  away 
the  protection  which  the  law  would  otherwise  give  the  defendant?  I 
do  not  think  that  it  does.  Then  it  is  said  that  the  defendant  is  by  his 
own  fraud  disabled  from  setting  up  the  absence  of  a  requirement,  that 
he  ought  not  to  be  allowed  to  plead  his  own  fraud  in  his  own  justifica- 
tion. No  doubt,  in  many  cases,  fraud  will  supply  the  place  of  that 
which  may  otherwise  be  required  in  express  terms ;  but  I  think  that 
this  is  not  one  of  those  cases.  I  do  not  know  whether  the  defendant 
would  be  liable  to  be  proceeded  against  for  the  fraud  he  has  actually 
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committed.  It  is,  however,  enough  to  decide  that  this  conviction  can 
not  be  sustained.  It  is  trae  the  jury  found  that,  but  for  the  fraud,  the 
rehitives  would  have  required  the  bodies  to  be  interred  without  dissect- 
ion ;  but  they  did  not  in  fact  so  require.  The  result  of  this  inquiry 
will  probably  be  that  in  future,  the  relatives  of  the  deceased  paupers 
will  in  all  cases  require  the  interment  to  take  place  without  dissection, 
but  they  did  not  do  so  here,  and  although  they  were  influenced  by  the 
fraud  of  the  defendant,  that  does  not  make  him  liable  to  be  convicted 
upon  this  indictment. 

WiLLBS,  J.  I  am  of  the  same  opinion.  It  is  clear  that  at  common 
law  it  is  a  misdemeanor  to  take  up  a  corpse  out  of  a  bunial  ground  and 
sell  it  even  for  the  purpose  of  dissection ;  but  in  modem  times  the 
requirements  of  science  are  larger  than  formerly,  and  when  they  are  so 
extensive,  it  seems  to  me  that  we  ought  not  to  entertain  any  prejudice 
against  the  obtaining  of  dead  bodies  for  the  laudable  purposes  of  dis- 
section, but  we  ought  rather  to  look  at  the  matter  with  a  view  to  utility 
and  that  we  should  not  suffer  ourselves  to  be  prejudiced  by  the  unfeeling 
and  indecent  nature  of  the  defendant's  conduct.  Now  the  Anatomy 
Act  has  altered  the  common  law,  and  has  rendered  the  selling  of  a  dead 
body  for  the  purpose  of  dissecting  lawful  under  certain  circumstances. 
It  is  true,  this  person  was  guilty  of  a  trick,  but  nevertheless,  he  does 
not  come  within  the  exception  in  the  section  of  the  act.  Whether  or 
not  an  indictment  could  be  framed  for  this  fraud  in  preventing  the 
requirement,  is  not  for  me  to  say;  it  would  be  extrajudicial  for 
me  to  express  an  opinion  upon  that ;  but  the  very  case  which  here  pre- 
sents itself  is  provided  for  by  the  Legislature  by  section  81  of  the 
7th  &  8th  Victoria,^  which  enacts  that  it  shall  not  be  lawful  for  any 
oflftcer  connected  with  the  relief  of  the  poor  to  receive  any  money  from 
any  dissecting  school  or  school  of  anatomy,  or  hospital,  or  from  any 
person  or  persons  to  whom  any  dead  body  may  be  delivered,  or  to 
derive  any  personal  emolument  whatever  for,  or  in  respect  of  the  dis- 
posal of  such  body ;  and  every  offender  on  conviction  is  made  liable  to  a 
penalty  not  exceeding  £5.  We  are  asked  to  say  that  the  defendant  has 
been  guilty  of  a  misdemeanor  at  common  law,  and  not  of  any  offense 
under  the  Anatomy  Act ;  and  looking  at  that  act,  it  seems  to  me  that, 
in  disposing  of  the  dead  bodies,  he  was  not  guilty  of  an  unlawful  act, 
and  that  he  was  not  rightly  convicted. 

Bramwbll,  B.  I  am  the  same  opinion.  I  assume  that,  except  for 
the  statute,  this  indictment  would  be  good  at  common  law.  Then,  it 
is  the  defendant  protected  by  the  statute?  He  was  justified  by  the 
statute  in  what  he  did,  unless  some  relative  required  the  body  to  be 

1  oh.  101. 
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buried  withoat  dissection.  Mr.  Robinson  admits  that  none  of  the 
relatives  did  this  in  terms,  and  that  in  fact  the  idea  of  dissection  never 
entered  their  minds ;  but  he  contends  that  their  conduct  with  respect 
to  the  burial,  and  the  defendant's  fraud  in  concealing  the  intention  to 
dissect,  are  equivalent  to  a  reqjoirement ;  but  this  is  not  so.  I  think 
the  act  means  that  there  must  be  an  affirmative  requirement.  The  only 
doubt  I  have  had  has  been  this — the  act  seems  to  mean  that  the  rela- 
tives shall  have  an  opportunity  of  requiring,  and  for  this  purpose  they 
must  have  a  reasonable  time  to  do  so ;  and  I  have  had  a  doubt  whether 
this  reasonable  time  had  been  afforded  them ;  but  I  think  it  had ;  a 
reasonable  time  could  not  be  longer  than  that  which  ought  to  intervene 
between  the  death  and  the  burlaL  The  relatives  had  the  whole  of  this 
period  to  make  the  requirement,  and  during  a  portion  of  this  time  there 
had  been  no  fraud.  The  truth  is,  a  wrong  has  been  done  to  the  rela- 
tives by  the  concealing  from  them  by  fraud  what  they  ought  to  have 
been  made -acquainted  with.  It  may  be  that  this  would  afford  a  cause 
of  action,  but  I  can  not  think  that  it  forms  a  ground  for  this  indict- 
ment. 

Btlbs,  J.    I  agree  with  the  rest  of  the  court. 

Conviction  quashed. 


CONSENT  AS  A  DEFENCE— ABORTION. 

State  v.  Coofeb. 

[22  N.J.  (L.)  62]. 

In  the  Supreme  Court  of  New  Jersey^  April  Term^  1849. 

Ccms«nt,  Bzoept  In  Oases  of  High.  Orlmes.  relteyes  an  act  otherwiBe  criminal  of  its 
criminal  nature.  Therefore  It  Is  not  an  assanlt  to  oauBe  an  abortion  on  a  woman  not 
qoick  with  ohlld,  if  done  witli  her  oonaent. 

This  case  was  upon  an  indictment  found  in  the  Oyer  and  Terminer 
of  Morris  Ck)unty.  On  a  motion  to  quash  the  indictment,  that  court  had 
reserved  the  question  of  the  sufficiency  of  the  indictment  for  the  ad« 
visory  opinion  of  this  court,  and  the  argument  was  had  upon  a  case 
stated  and  certified  to  this  court.  The  offenses  charged  in  the  indict- 
ment appear  in  the  opinion  of  the  Court 

Argued  before  the  Chief  Justice,  and  Randolph  and  Ogdbn,  Justices, 
by  Scofidd  and  Ai!torney'C^eneTal  for  the  State,  Whelylay  for  defendant. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

The  only  point  reserved,  and  submitted  for  the  opinion  of  this  court, 
is  whether  an  attempt  to  procure  an  abortion,  the  mother  not  being  quidk 
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with  child,  is  an  indictable  offense  at  the  common  law.  It  may  simplify^ 
the  inqniiy  to  consider  whether  the  procuring  an  abortion  under  such 
circumstances  constitutes  a  crime.  If  the  character  of  the  act  itself, 
when  accomplished,  be  clearly  ascertained,  we  shall  be  enabled  with 
more  certainty  to  decide  upon  the  character  of  a  mere  attempt  to  commit 
the  act. 

Is,  then,  the  procuring  of  an  abortion,  either  by  means  of  potions  or 
of  an  operation  used  by  the  mother  herself,  or  by  another  with  her 
consent,  an  indictable  offense  at  the  common  law,  unless  the  mother  be 
quick  with  child? 

Undoubtedly  the  commission  of  such  an  act  without  the  consent  of 
the  mother  is  indictable,  as  an  assault  upon  the  mother.  The  indict* 
ment  in  this  case,  charging  as  it  does  in  one  count,  that  the  defendant 
assaulted  the  mother  and  administered  the  potions,  and  in  the  other,  that 
he  made  the  assault  and  used  violence  to  procure  an  abortion,  is  clearly 
good,  and  the  court  was  right  in  refusing  the  quash.  The  indictment 
charges  an  assault  with  circumstances  of  aggravation.  The  offense 
charged  is  against  the  person  of  the  mother,  and  is  presumed  to  be» 
as  in  all  other  cases  of  assault,  without  her  consent. 

But  when  no  assault  is  alleged  or  proved,  when  the  act  is  done  by  the 
mother  herself  or  with  her  assent,  a  very  different  question  is  presented. 
It  was  insisted,  indeed,  upon  the  argument,  that  the  assent  of 
the  mother  was  null ;  that  the  offense  was  of  so  high  a  nature  that  no 
assent  of  hers  could  purge  its  criminality.  But  this,  it  is  obvious,  la 
begging  the  question.  The  chai^  of  assault,  of  an  offense  against  the 
person  of  the  mother,  is  clearly  purged  of  criminality  by  her  assent. 
The  ingredient  which,  according  to  the  argument,  gives  character  to  the 
offense,  and  takes  away  the  power  of  the  mother  to  consent,  is  the 
attempt  to  procure  abortion,  which  it  is  alleged  is  an  offense  against 
the  person  of  the  child.  But  the  very  point  of  inquiry  is,  whether  that 
be  an  offense  or  not,  and  whether  the  child  be  in  esae^  so  that  any  crime 
can  be  committed  against  its  person. 

In  regard  to  offeilses  against  the  person  of  the  child,  a  distinction  is 
well  settled  between  its  condition  before  and  after  its  birth.  Thus,  it  is 
not  murder  to  kill  a  child  before  it  be  born,  even  though  it  be  killed  in 
the  very  process  of  delivery.^ 

There  appears  to  be  at  the  common  law  a  distinction  equally  well 
settled  between  the  condition  of  the  child  before  and  after  the  mother  is 
quick.  '*  Life,"  says  Blackstone,  *'  begins  in  contemplation  of  law  aa 
soon  as  an  infant  is  able  to  stir  in  the  mother's  womb.''  ^ 

It  is  not  material  whether,  speaking  with  physiological  accuracy,  life 
may  be  said  to  commence  at  the  moment  of  quickening,  or  at  the  mo-- 

1  Hale's  p.  C.  488.  «  1  Bla.  Com.  129. 
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ifent  of  conception,  or  at  aome  intervening  period.  In  contemplation 
of  law  life  commences  at  the  moment  of  quickening,  at  that  moment 
when  the  embryo  gives  the  first  physical  proof  of  life,  no  matter  when 
it  first  received  it. 

The  offense  of  procuring  an  abortion  seems,  by  the  ancient  common- 
law  writers,  to  be  treated  only  as  an  offense  against  life.  Thus  Coke 
says:  ^*  If  a  woman  be  quick  with  child,  and  by  a  potion  or  otherwise 
kiUeth  it  in  her  womb,  or  if  a  man  beat  her  whereby  the  child  dieth  in 
her  body,  and  she  is  delivered,  this  is  a  great  misprision,  but  no 
murder,"^ 

^*  It  was  anciently  holden  that  the  causing  of  an  abortion  by  giving  a 
potion  to,  or  striking  a  woman  big  with  chUd,  was  murder;  but  at  this 
day,  it  is  said  to  be  a  great  misprision  only,  and  not  murder,  unless  the 
child  be  bom  alive,  and  die  thereof."  ^ 

If  a  woman  be  quick  or  great  with  child,  if  she  take,  or  another  give 
her  any  potion  to  make  an  abortion,  or  if  a  mai^  strike  her  whereby  the 
child  within  her  is  killed,  it  is  not  murder  or  manslaughter  by  the  lay 
of  England  because  it  is  not  yet  in  rerum  natwrtB^  though  it  be  a  great 
crime.3  If  a  woman  be  quick  with  child,  and  by  a  potion  or  otherwise 
kUleth  it  in  her  womb,  or  if  any  one  beat  her  whereby  the  child  dieth  in 
her  body,  and  she  is  delivered  of  a  dead  child,  this,  though  not  murder, 
was  by  the  ancient  law  homicide  or  manslaughter.  But  the  modem 
law  doth  not  look  upon  this  offense  in  quite  so  atrocious  a  light,  but 
merely  as  a  heinous  misdemeanor.^ 

In  two  of  these  authorities,'  the  term  '*  big ''  or  '^  great "  is  obviously 
used  as  tantamount  to  **  quick."  In  all  of  them,  the  authors  are  treat- 
ing of  the  crime  of  murder,  one  of  the  offenses  against  human  life ; 
and  they  distinguish  between  the  life  of  the  infant  before  and  after 
birth.  There  is  in  none  of  them  a  reference  to  the  mere  procuring  of 
an  abortion  by  the  destraction  of  e^  foetus  unquickened,  as  a  crime 
against  the  person  or  against  God  and  religion.  Abortipn,  as  a  crime 
IB  to  be  found  only  in  modem  treatises  and  in  modem  statutes.  No 
trace  of  it  is  to  be  found  in  the  ancient  common-law  writers.  Bracton, 
indeed,  uses  language  which  at  first  view  might  seem  to  favor  a  differ- 
ent conclusion.  He  says,  **  Si  aliquisy  mtUierem  pregnantem  percus* 
seritf  vd  et  venenum  dederit,  per  quod  fecerit  o^ortttmrn,  si  puerperium 
jam  formatum  fiterit^  et  maaime  si  animatumj  facit  homicidium.^  He  is 
treating,  however,  of  the  crime  of  homicide,  and  it  ia  perfectly  certain, 
by  the  unanimous  concurrence  of  all  the  authorities,  that  that  offense 
could  not  be  committed  unless  the  child  had  quickened. 

iSInitBO.  «  1 BU.  Oom.  1». 

s  1  Hawk.  B.  1,  oh.  81,  seOi  16.  *  Hale  and  Hawkini. 

•  1  Hale's  P.  O.  i88.  •  Brao.  L.  8,  cb.  21. 
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So  far  as  my  researches  have  gone,  I  have  found  no  precedent,  no 
authority,  nor  even  a  dictum  (prior  to  Lord  Ellenborough's  act^), 
which  recognizes  the  mere  procuring  of  an  abortion  as  a  crime  known 
to  the  law. 

There  is  a  precedent,^  which  has  been  frequently  referred  to  in  sup- 
port of  the  principle  that  an  attempt  io  procure  an  abortion  was  a 
crime  at  the  common  law.  Properly  considered,  however,  it  is  rather 
an  authority  the  other  way.  It  charges,  in  each  of  its  counts,  an 
assault  by  the  defendant  upon  the  mother ;  it  is,  indeed,  a  mere  indict- 
ment for  an  assault  with  circumstances  of  aggravation.  It  contains  no 
count  for  the  mere  procuring  of  an  abortion,  or  for  an  attempt  to  com- 
mit the  offense,  thus  affording  a  strong  indication  that  the  pleader 
deemed  some  other  ingredient  necessary  to  constitute  crime.  It  has 
been  well  observed,  moreover,  that  the  indictment  contains  averments, 
which  if  not  directly,  yet  by  necessary  or  fair  inplication,  show  that  the 
child  had  quickened.  It  is  remarkable,  too,  that  this  indictment  was 
drawn  at  Trinity  Term.^  The  next  year  Lord  EUenborough's  Act  was 
passed,  declaring  the  procuring  of  an  abortion,  though  the  mother  be 
not  quick  with  child,  a  felony.  It  seems  not  improbable  that  a  sup- 
posed defect  in  the  law,  in  the  very  particular  now  under  consideration, 
led  to  the  passing  of  the  act. 

The  distinction  thus  clearly  recognized  in  the  ancient  law,  between 
the  condition  of  the  child  and  the  consequent  criminality  of  an  act 
tending  to  its  destruction,  before  and  after  quickening,  has  been  fally 
recognized  by  the  earlier  legislation  upon  the  subject.  Thus  the  stat- 
ute ^  makes  it  a  capital  offense  to  cause  the  miscarriage  of  a  woman 
quick  with  child,  and  a  felony  of  a  mitigated  character  to  cause  a  mis- 
carriage before  the  quickening. 

The  earlier  legislation  in  this  country  upon  the  subject  recognizes 
the  same  distinction.^  It  is  only  in  very  recent  statutes  that  the  dis- 
tinction has  been  abolished. 

By  the  laws  of  most  countries  this  crime  is  punished  with  more  se. 
verity  if  committed  after  the  quickening,  than  before.  The  Roman 
penal  code  made  the  same  distinction.® 

It  is  true  that,  for  certain  civil  purposes  the  law  regards  an  infant  as 
in  being  from  the  time  of  conception,  yet  it  seems  nowhere  to  regard 
it  as  in  life,  or  to  have  respect  to  its  preservation  as  a  living  being. 
So  if  the  mother  be  convicted  of  a  capital  offense,  the  mere  fact  of 
pregnancy  is  of  no  avail  to  stay  execution  of  the  sentence  of  death. 


1  43  Geo.  nL,  ch.  68. 

S  3  Ohltty*B  Osim.  Law»  8S7. 

s  43  Geo.  m. 

«48Geo.III. 


•  2  Bey.  SUt  K.  T.  (1829)  861,  38,  9;  604» 
seo.  21;  Bev.  Stot.  Ohio  (1804)  282;  Bev. 
Stat.  Conn.  (1838)  14B,  sec.  Ifi. 
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It  is  only  when  the  mother  is  foand  '^  quick  with  child/'  that  the  sen- 
tence is  respited  till  after  delivery.^ 

In  a  modem  case,  a  distinction  was  taken  by  the  learned  judge  upon 
the  circuit,  between  the  terms  *' quick  with  child,''  and  '^  with  quick 
child,"  and  it  was  said  that  the  former  term  means  simply  having  con- 
ceived.' There  is  no  foundation  whatever  in  law  for  this  distinction. 
The  ancient  authorities  show  clearly  that  the  terms  are  synonymous, 
both  importing  that  the  child  had  quickened  in  the  womb,  and  that  the 
period  had  arrived  when  the  life  of  the  infant,  in  contemplation  of  law, 
had  commenced.^ 

In  England,  there  does  not  appear  to  have  been  any  adjudication 
upon  the  point  now  under  consideration.  But  the  Supreme  Court  of 
Massachusetts  have  decided  that  the  procuring  an  abortion,  unless  the 
mother  be  quick  with  child,  is  not  an  indictable  offense  at  the  common 
law.* 

Two  modern  elementary  writers  upon  criminal  law,  of  acknowledged 
reputation,  have  given  some  countenance  to  the  idea,  that  the  mere 
attempt  to  procure  an  abortion  is  an  indictable  offense  at  the  common 
law.'  Neither  of  them,  however,  states  the  principle  with  confidence, 
or  distinguish  between  the  condition  of  the  child  before  and  after  quick* 
ening.  Botl\  refer  to  the  precedent  in  Chitty's  Criminal  Law  as  the 
only  authority  for  the  proposition.  That  precedent,  as  has  been  seen, 
does  not  support  the  doctrine.® 

In  a  recent  American  treatise  upon  criminal  law,  the  proposition, 
that  the  procuring  of  an  abortion  was  indictable  at  the  common  law, 
had  been  stated,  and  advocated  with  much  learning.  ^  The  only  direct 
authority  cited  in  support  of  the  doctrine,  is  the  case  of  the  Cammonr 
wealth  V.  Demain.^  Although  in  that  case  the  point  appears  to  have 
been  elaborately  ai^ed  by  counsel,  it  does  not  appear  to  have  beende* 
oided  by  the  court.  On  the  contrary,  the  court  are  reported  as  declar- 
ing that  the  indictment  before  them  sufficiently  averred  that  the  party 
injured  was  pregnant  and  quick  with  child,  which  was  destroyed  and 
killed.  The  obvious  inference  would  seem  to  be,  that  the  court  re- 
garded the  fact,  that  the  child  was  quick  (either  by  direct  averment  or 
necessary  implication),  as  essential  to  the  validity  of  the  indictment.  It 
is  difficult  to  perceive  how  the  court  could  in  any  aspect  of  that  case, 
have  sustained  the  demurrer.    The  indictment  (like  the  precedent  in 

1  B.  0.88B.  *  IBoss.  on  Or. 640;  Botooe's  OrinLBv. 

s  Bag.  V.  Wyoharly,  8  0.  A  P.  96S.  190. 

*  Sarah  Bayerton's  Caae,  U  St.  Tr.  684;  •  See,  aUo,  1  Lewis'  Orlm.  Law  1,  note  0. 
IHale'sP.  0.868 ;  4  B.  0.886.  t  whart.  Orim.  L.  808;  WhartPreo.  168. 

*  OoBL  V.  Parker,  9  Meto.  968;  Com.  «.  *  Decided  by  the  Supreme  Oonrt  of 
Banks,  9  ICase.  888.  Pennsylvania,  at  January  term,  1846,  and 

reported  in  6  Pa.  L.  J.  99. 
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Chitty)  charged  that  the  defendant  committed  an  assault  upon  the 
woman,  and  was  clearly  a  good  indictment  at  common  law. 

We  are  of  the  opinion  that  the  procuring  of  an  abortion  by  the 
mother,  or  by  another  with  her  assent,  unless  the  mother  be  quick  with 
child,  is  not  an  indictable  offense  at  the  common  law,  and  consequently 
•that  the  mere  attempt  to  commit  the  act  is  not  indictable.  There  is 
neither  precedent  nor  authority  to  support.  If  the  good  of  society  re- 
quires that  the  evil  should  be  suppressed  by  penal  inflictions,  it  is  far 
better  that  it  should  be  done  by  legislative  enactment'than  that  courts 
should,  by  judicial  construction,  extend  the  penal  code  or  multiply  the 
objects  of  criminal  punishment.  We  deem  it  unwise  upon  this  subject 
to  occupy  debatable  ground.  A  reasonable  doubt  should  be  resolved  in 
favor  of  the  accused. 

The  indictment  is  valid ;  but  if  upon  the  trial  it  appears  that  the 
means  used  to  procure  the  abortion  were  used  with  the  consent  of  the 
mother,  the  defendant  must  be  acquitted.^ 

Randolph  and  Oodbn,  Justices,  concurred. 


ABORTION— CONSENT  OF  WOMAN  A  DEFENCE  AT  COMMON  LAW. 

COMMONWWEALTH  V.  PaREEB. 

[9  Mete.  268;  48  Am.  Dec.  896.] 

In  the  Supreme  Judicial  Court  of  Maaaach/usettSj  March  Term,  2846^ 

It  im  not  a  Punishable  OfBanae  at  oommon  law  to  perform  an  operation  for  abortion  on 
a  pregnant  woman  with  her  conaent  unless  she  be  qnick  with  child. 

Indictment.  The  first  count  alleged  that  the  defendant  performed  an 
operation  upon  a  certain  married  woman  with  intent  to  cause  her  to  mis- 
carry and  bring  forth  prematurely  the  child  with  which  she  was  at  the 
time  pregnant,  and  that  the  operation  had  the  effect  intended.  The 
third  count  was  like  the  first,  except  that  it  charged  that  another  mar- 
ried woman,  upon  whom  the  defendant  performed  a  like  operation,  was 
at  the  time  of  its  performance,  ^'  quick  and  pregnant."  The  other  facta 
appear  from  the  opinion. 

WUmotj  for  the  defendant. 

S.  D,  Parker,  for  the  Commonwealth. 

1  Tbls  decision  indoced  the  Legislature  the  offense  in  question  a  crime.  Fids  Act 
to  amend  the  Oriminal  Code,  so  as  to  make      of  March  1, 1849.   966. 
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By  the  Courts  Shaw,  C.  J.  Without  stating  partioolarly  the  f  onnal 
grouDds  of  the  motions  in  arrest  of  Judgment  and  for  a  new  trial  it  is 
sufficient  to  say  that  they  resolve  themselves  into  one  question,,  namely, 
whether  it  is  an  indictable  offense  at  common  law  to  administer  a  drug 
or  perform  an  operation  upon  a  pregnant  woman  with  her  consent  with 
the  intention  of  causing  an  abortion  and  premature  birth  of  the  foetus 
of  which  she  is  pregnant,  by  means  of  which  an  abortion  is,  in  fact, 
caused,  without  averring  and  proving  that  at  the  time  of  the  adminis^ 
tration  of  such  drug  or  the  performance  of  such  operation,  such  woman 
was  quick  with  child.  The  instruclion  of  the  Judge  at  the  trial  was 
that  it  was  not  necessary  to  aver,  or  if  averred,  to  prove  this  fact ;  and 
if  this  instruction  was  incorrect  a  new  trial  ought  to  be  awarded. 

We  must  take  care  not  to  confound  this  case  with  some  others  which 
resemble  it  in  fact  but  fall  within  another  principle.  The  use  of  violence 
upon  a  woman  with  an  intent  to  procure  hermiscarriage,  without  her 
consent,  is  an  assault  highly  aggravated  by  such  wicked  purpose  and 
would  be  indictable  at  common  law.  So  when,  upon  a  similar  attempt 
by  drugs  or  instruments,  the  death  of  the  mother  ensues  the  party  mak- 
ing such  an  attempt,  with  or  without  the  consent  of  the  woman,  is  guilty 
of  murder  of  the  mother,  on  the  ground  that  it  is  an  act  done  without 
lawful  purpose,  dangerous  to  life,  and  that  the  consent  of  the  woman 
can  not  take  away  the  imputation  of  malice  any  more  than  in  case  of  a 
duel,  where  in  like  manner  there  is  the  consent  of  the  parties.  The 
case  of  CommonwecUth  v.  Bangs^  is  relied  on  as  a  direct  authority  for 
the  defendant.  It  is  insisted  upon,  however,  on  the  part  of  the  prose- 
cution that  that  part  of  the  opinion  which  states  that  it  must  be  averred 
and  proved  that  the  woman  was  quick  with  child,  was  obiter  dictum  and 
not  necessary  to  the  decision. 

The  report  is  very  short ;  and  as  no  reasons  are  assigned  we  can  not 
certainly  infer  whether  the  decision  was  placed  upon  that  ground. 
The  motion  in  arrest  of  Judgmentwasupon  two  grounds:  1.  Tliatno 
abortion  was  in  fact  produced ;  and  2.  Tliat  it  was  not  alleged  that 
the  woman  was  quick  with  child;  and  the  judgment  was  arrested 
i^parently  on  both  grounds.  We  are,  therefore,  inclined  to  consider 
it  as  an  adjudication  of  the  point  now  raised.  And  the  court  are 
of  opinion  that  at  common  law  no  indictment  will  lie  for  attempts  to 
procure  abortion  with  the  consent  of  the  mother  until  she  is  quick 
with  child.  It  is  only  considered  by  the  ancient  common  law  that  the 
child  had  a  separate  and  independent  existence,  when  the  embryo 
had  advanced  to  that  degree  of  maturity  designated  by  the  terms  ' '  quick 
with  child,"  although  to  many  purposes  in  reference  to  dvil  rights 
an  infant  in  ventre  ea  mere  is  regarded  as  a  person  in  being.^    And  the 

19  Mem.  887.  a  1  BIa.  Com.  1». 
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ancient  authorities  which  speak  of  this  crime  as  an  offense  at  common 
law,  speak  of  a  case  where  the    woman  is  quick  with  child.    In  ^ 
Institutes  ^  Lord  Coke  says :  ' '  If  a  woman  be  quick  with  child  and  by  a 
potion  or  otherwise,  killeth  it  in  her  womb,  or  if  a  man  beat  her, 
whereby  the  child  dieth  in  her  body  and  she  is  delivered  of  a  dead  child, 
this  is  a  great  misprision  and  no  murder.'*    And  to  the  same  point  are 
the  more  ancient  authorities  of  Bracton  and  Fleta.    Si  sU  cdiquis  m%^ 
lierem  pregnarUem  percusseritj  vd  ei  venenum  dederit,  per  quod  fecerit 
abortivum,  si  puerperium  jam  formatum  vd  animatum  fueritj  et  maxime 
81  animatum,  facU  homiddium.^ 
To  the  same  effect  are  1  Hawkins,^  and  1  Gabbett's  Criminal  Law> 
This  distinction  between  a  woman  being  pregnant  and  being  quick 
with  child  whatever  may  be  the  physical  theory  upon  which  it  was 
originally  founded  is  well  known  and  recognized  in  the  law.     ^^  Life," 
says  Blackstone,  ^'  begins  in  contemplation  of  law  as  soon  as  an  infant !» 
able  to  stir  in  the  mother's  womb.''    This  distinction  is  strongly  marked 
in  the  statutes  of  43  George  m.,^  known  as  Lord  EUenborough's  act, 
the  first  section  of  which  declares  it  a  capital  offense  to  administer  a 
drug  to  cause  the  miscarriage  of  any  woman  then  being  quick  with 
child.    And  the  same  statute  has  another  provision  declaring  the  same 
act  to  procure  the  miscarriage  of  a  woman  not  being  quick  with  child, 
a  felony  of  a  mitigated  character.    In  the  case  of  Bex  v.  PMUiptfi 
which  was  an  indictment  on  this  statute,  it  was  held  by  that  learned 
judge,  Mr.  Justice  Lawrence,  that  in  the  construction  of  this  statute, 
the  words  ^^ quick  with  child"  must  be  taken  to  be  according  to  the 
common  understanding  which  was  proved  to  be  this:  that  a  woman  ia 
not  considered  to  be  quick  with  child,  till  she  has  herself  felt  the  child 
to  be  alive  and  quick  within  her.    It  is  not  necessary  however  to  decide 
in  the  present  case  what  degrees  of  advancement  in  a  state  of  gestation 
would  Justify  the  application  of  this  description  to  a  pregnant  woman ; 
because  in  this  case  it  was  not  alleged  and  the  court  ruled  that  it  was 
not  necessary  to  prove  that  she  was  quick  with  child. 

The  only  authority  adduced  in  support  of  the  prosecution  was  a  pre- 
cedent in  3  Chitty's  Criminal  Law,^  which  is  an  indictment  at  common  law 
in  which  it  is  not  alleged  that  the  woman  was  quick  with  child.  It  does 
not  appear  that  any  Judgment  was  rendered  on  this  indictment  which  was 
found  shortly  before  the  passing  of  the  act  of  43  George  m. ;  but  as  it  is 
inserted  as  a  precedent  in'  a  work  of  good  authority  it  was  probably 
deemed  good  evidence  of  the  law.    But  upon  a  careful  consideration  of 
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this  precedent  it  will  not  be  found  inconsistent  with  what  we  take  to  be  the 
role  of  the  common  law.  The  indictment  contains  several  counts  and 
they  all  charge  an  assault  upon  the  woman ;  and  there  is  no  intimation 
that  the  applications  were  made  with  her  consent  but  the  conclusion 
from  the  averments  is  otherwise.  It  is  then  the  case  of  an  assault  at 
common  law,  with  aggravation.  But  what  is  more  material  is  that 
although  the  woman  was  not  alleged  to  be  quick  with  child,  yet  it  is 
averred  that  she  was  pregnant  and  big  with  child,  and  the  act  was  done 
by  the  defendant  willfully,  and  with  intent  feloniously,  willfully  and  of 
his  malice  aforethought,  to  kill  and  murder  the  child  with  which  she  was 
80  big  and  pregnant.  And  in  other  counts  it  is  laid  that  drugs  were 
administered  to  her,  she  being  pregnant  with  another  child  and  with  in- 
tent to  cause  and  procure  her  to  miscarry  and  bring  forth  said  child 
dead,  etc.  The  whole  proceeds  on  the  averment  that  she  was  then  preg- 
nant with  a  child,  then  so  far  advanced  as  to  be  regarded  in  law  as 
having  a  separate  existence,  a  life  capable  of  being  destroyed ;  which  is 
equivalent  to  the  averment  that  she  was  quick  with  child.^ 

There  being  no  averment  in  the  first  count  in  this  indictment  that 
the  woman  was  quick  with  child,  or  any  equivalent  averment,  and  the 
judge  who  tried  the  case,  having  instructed  the  jury  that  it  was  not 
necessary  to  prove  such  averment  in  the  third  count,  the  court  are  all 
of  opinion  that  although  the  acts  set  forth  are  in  a  high  degree  offen- 
sive to  good  morals  and  injurious  to  society,  yet  they  are  not  punish- 
able at  common  law  and  that  this  indictment  can  not  he  sustained. 


CONSENT  —  BREBEET. 

O'Bbibn  V.  State. 

[6  Tex.  App.  665.] 

In  the  Court  of  Appeals  of  Texas^  1879. 

!»  Bribery.— The  pAyment,  or  offer  of  payment,  of  any  money,  emolument,  or  thing  of 
▼alne  by  any  person  to  a  sheriff,  or  other  peace  officer,  for  the  release  of  any  prisoner 
In  the  oostody  of  such  sheriff  or  peace  officer,  brings  ttie  person  so  offering  within  the 
meaning  of  article  807  of  the  Penal  Code,*  defining  the  offense  of  bribery. 

%.  Oonflent — Deooy.  —If,  however,  with  a  view  to  entrap  the  defendant,  the  offloer  first 
suggests  his  willingness  to  accept  a  bribe,  and  thereby  originates  the  criminal  intent* 
the  defendant,  by  acceding,  is  not  brought  within  the  spirit  of  the  said  art  807. 

Appeal  from  the  District  Court  of  Hunt.    Tried  below  before  the 
Hon.  J.  J.  Mathews,  Special  Judge. 

i8eeHaUv.flaiioook,15Piok.8S7.  Pasa  Dig.,  art  196a 
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The  opinion  sufficiently  states  the  case. 

D%niel  Upthegrove^  for  the  appellant.  Thomas  BaMy  Assistant  Attor- 
ney-Gkneral,  for  the  State. 

EoTOB,  P.  J.  The  defendant  was  indicted  at  the  July  term,  1877,  of 
the  District  Court  of  Hunt  County,  for  offering  a  bribe  to  one  John 
Allen,  who  is  alleged  to  have  been  a  deputy  sheriff  and  Jailer  of  Hunt 
County,  in  order  to  procure  the  escape  of  John  Williams,  who  was  then 
confined  in  jail  on  a  charge  of  murder.  At  the  January  term,  1879,  of 
said  court,  defendant  was  tried  and  convicted ;  from  which  judgment 
he  has  appealed  to  this  court. 

The  prosecution  first  proved  that  N.  J.  Boss  was  sheriff  of  Hunt 
County  at  the  time  the  alleged  offense  was  committed ;  that  he  ap- 
pointed John  Allen  deputy  sheriff  and  Jailer  of  Hunt  County  on  the 
15th  of  May,  1877,  which  position  he  held  about  four  months,  during 
which  time  he  carried  the  keys  of  the  JaU,  and  had  the  control  and  man- 
agement  of  the  prisoners  confined  therein,  and  stayed  at  the  jaQ.  He 
had  John  Williams  in  jail  aU  the  time  he  acted  as  jailer,  on  a  charge  of 
murder  as  presented  by  a  bill  of  indictment.  The  State  also  read  in 
evidence  the  said  bill  of  Indictment  against  John  Williams,  the  captos 
issued  upon  it,  and  the  return  of  the  sheriff  thereon ;  the  appointment 
and  oath  of  office  of  John  Allen  as  deputy  sheriff  and  Jailer,  duly  at- 
tested. John  Allen,  a  witness  for  the  State,  testified  that,  while  he  was 
in  charge  of  the  jail  of  Hunt  County,  and  had  John  Williams  in  custody 
on  the  charge  of  murder,  the  defendant,  a  cousin  by  marriage  of  Will- 
iams, knew  the  above  facts,  and  had  been  up  to  see  Williams.  Defend- 
ant afterwards  sent  word  to  him  (witness),  by  Taylor  Anderson,  to  meet 
him  at  McDougald's  field,  about  half  a  mile  north  of  the  jail,  in  Hunt 
County,  Texas.  He  went  according  to  the  request,  and  a  few  minutes 
afterwards  the  defendant  came,  in  company  with  Taylor  Anderson. 
Here  we  give  the  language  of  ttus  witness :  ^'  When  we  met  we  began  to 
talk.  The  subject  was  some  way  to  get  John  Williams  out  of  jail. 
O'Brien  told  me  he  would  give  me  either  seventy  or  seventy-two  dollars 
if  I  would  let  John  Williams  out  of  jalL  I  refused  to  do  it,  and  told 
him  to  keep  his  money.  He  insisted  on  my  taking  the  money  then, 
and  said  he  had  it  in  his  possession.  There  was  a  good  deal  said  about 
getting  John  Williams  out  of  jail ;  the  conversation  lasted  about  ten  or 
fifteen  minutes.'' 

Taylor  Anderson,  the  next  witness  introduced  on  the  part  of  the 
State,  testified  that  he  was  present  and  heard  the  conversation  between 
the  defendant  and  John  Allen,  near  the  comer  of  McDougald's  field. 
'^ Don't  know  who  spoke  first;  the  subject  of  the  conversation  was, 
O'Brien  was  tr3dng  to  make  some  arrangement  to  get  John  Williams  out 
of  jail.    I  heard  O'Brien  tell  Allen  that  he  had  seventy  dollars  in  his 


O'BRIEN  V.  STATE.  353 

poBsession,  or  that  he  had  seventy  dollars  for  him ;  can't  say  which. 
Allen  did  not  take  the  money.  I  did  not  see  the  monej^.  *  *  * 
Allen  told  O'Brien  that  Williams  knew  and  understood  the  matter.  He 
also  told  O'Brien  that  he  would  be  at  the  picket  gate,  and  he  could  get 
the  keys  from  him  by  force.  And  something  about  Boss  being  at 
Rockwall,  and  .Southall  out  threshing.  I  don't  know  whether  this  was 
after  or  before  O'Brien  told  Allen  he  had  the  money  in  his  possession. 
Allen  was  working  to  catch  O'Brien,  and  had  set  a  trap  for  him." 

The  indictment  in  this  case  was  drawn  under  article  807  of  the  Criminal 
Oode.^  The  court,  in  its  charge  to  the  jury,  first  instructed  them :  ^'  If 
any  person  shall  bribe,  or  offer  to  bribe,  any  sheriff  or  other  peace  offi- 
cer to  permit  any  prisoner  in  his  custody  to  escape,  he  shall  be  punished 
by  imprisonment  for  a' term  not  less  than  two,  nor  more  than  five  years. 

'^2.  By  a  bribe,  as  used  in  the  section  of  our  statute,  as  written  in 
the  foregoing  charge,  is  meant  any  gift,  advantage,  or  emolument  be- 
stowed for  the  purpose  of  inducing  such  sheriff  or  other  officer  to  per- 
mit any  person  in  his  custody  to  escape. 

^'  3.  The  word  ^  sheriff,'  as  used  in  this  section,  and  written  in  first 
charge,  includes  the  sheriff  and  his  deputies.  The  word  '  peace  officer,' 
as  used  in  the  above  section,  includes  sheriffs,  their  deputies,  jailers, 
constables,  marshals  of  incorporated  towns,  and  persons  specially  ap- 
pointed to  execute  criminal  process.  Any  person  appointed  by  a  sheriff 
as  his  deputy,  and  who  accepts  of  said  appointment,  and  enters  upon 
the  duties  of  the  office  under  that  appointment,  such  person  is  a  deputy 
sheriff,  or  peace  officer,  in  contemplation  of  the  law,  as  given  in  the  first 
charge  here  given,  notwithstanding  there  may  be  irregularities  in  the 
oath  of  office  of  such  a  deputy ;  but  the  deputy  must  be  the  same  per- 
son alleged,  and  he  must  be  acting  for  the  same  principal  or  sheriff 
that  is  alleged  in  the  indictment. 

^'  4.  An  actual  tender  of  the  bribe  is  not  necessary  to  perfect  the 
crime  of  offering  a  bribe,  as  contemplated  by  the  statute,  as  given  im 
first  charge.  Any  expression  of  an  ability  to  produce  a  bribe,  as  a  gift 
to  an  officer  to  induce  him  to  release  a  prisoner,  is  all  that  is  necessary 
to  perfect  the  crime  charged  in  this  bill  of  indictment. 

^'5.  If  any  person  shall  bribe,  or  offer  a  bribe  to,  any  sheriff  or  other 
peace  officer,  although  such  sheriff  or  other  peace-officer  should  first 
offer  to  be  bribed  by  such  person,  such  bribery,  or  such  offer  to  be 
bribed,  as  the  case  may  be,  would  nevertheless  be  a  violation  of  the  law, 
as  shown  in  the  first  section  of  this  charge,  and  the  officer  thus  offering 
to  be  bribed  would  not  be  an  accomplice,  under  our  statute,  to  the  crime 
charged.''    *    *    * 

We  believe  the  law  is  correctly  stated  in  the  first,  second,  third, 

1  Paso.  Dig.,  art.  1980. 
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and  fourth  subdivisions  of  the  cburge  of  the  court,  but  we  can  not  sub- 
scribe to  th9  fifth  as  a  correct  enunciation  of  the  law.  Where  the  offi- 
cer first  suggests  his  willingness  to  a  person  to  accept  a  bribe  to  release 
a  prisoner  in  his  charge,  and  thereby  originates  the  criminal  intent,  and 
apparently  Joins  the  defendant  in  a  criminal  act  first  suggested  by  the 
officer,  merely  to  entrap  the  defendant,  the  case  is  not  within  the  spirit 
of  said  article  307  of  the  Criminal  Code.  The  question  here  presented  is 
one  of  great  difficulty,  we  are  free  to  admit. 

After  as  careful  an  examination  of  the  authorities  at  our  command  aa 
the  time  at  our  command  and  the  pressure  of  buGoness  would  allow,  we 
have  faQed  to  find  any  adjudicated  case  which  supports  the  view  of  the 
law  expressed  by  the  court  in  the  portion  of  the  charge  we  are  now  con- 
sidering. We  are  inclined  to  think  that  the  fifth  subdivision  of  the 
charge  of  the  court  is  objectionable  as  being  a  charge  on  the  weight  of 
evidence,  and  as  calculated  to  mislead  the  Jury.^ 

The  defendant  asked  the  court  to  give  certain  additional  instructions 
to  the  jury ;  all  of  which  the  court  refused  to  give,  except  the  last. 
Such  of  them  as  were  correct  enunciations  of  the  law,  and  applicable 
to  the  facts  proved,  had  already  been  Substantially  given,  and  the  court 
was  not  required  to  repeat  them. 

Because  of  the  error  in  the  charge  of  the  court,  the  judgment  is 

versed  and  the  cause  remanded. 

Beversed  and  remanded. 


LABCENY — NON-CONSENT  OF  OWNER  MUST  BE  SHOWN. 

State  v.  Moon. 

[41  Wis.  684.] 

In  the  Supreme  Court  of  Wisconsin,  January  Term^  1877. 

On  a  Proseoiitloin  for  lAroeny,  the  testimony  of  the  owner  that  the  property  was  taken 
without  his  consent,  is  indispensable  to  a  oonyiotion  if  he  is  known  and  his  attendance 
can  be  procured. 

Certified  from  the  Circuit  Court  for  Buffalo  County. 
Information  for  larceny. 
The  Attomey-Oeneral  for  the  State. 
No  one  appeared  for  the  defendant. 

Lton,  J.  The  defendant  was  indicted  in  the  year  1871,  for  the  lar-^ 
ceny  of  a  mare.    The  larceny  is  alleged  to  have  been  committed  in  1865» 

2  Johnson  v.  State,  8  Tex.  Ot.  App.  590;  1  Blsh.  Or.  L.,  sec.  670. 
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In  1876,  the  defendant  was  tried  and  convicted.  The  circuit  judge 
certified  the  case  to  this  court,  pursuant  to  the  statute,^  and  one  of  the 
questions  submitted  for  our  determination  is  the  following:  '^'Is  the 
evidence  given  on  the  part  of  the  prosecution,  which  tends  to  show  that 
the  mare  was  stolen  in  fact — that  is,  that  she  was  taken  against  the 
owner's  consent, — sufficient  to  support  the  verdict  of  guilty?"  In 
the  view  we  have  taken  of  the  case,  it  is  unnecessary  to  consider  or 
state  the  other  questions  submitted. 

The  evidence  given  on  the  trial  is  returned  here  as  part  of  the  judge's 
report ;  and  it  appears  therefrom  that  the  owner  of  the  mare  in  question, 
one  Farrington,  in  the  spring  of  1865  turned  her  out  in  the  highway, 
and  allowed  her  to  run  at  large ;  that  the  mare  was  missing  soon  after, 
and  the  owner  made  search  for  her  for  a  time,  but  failed  to  find  her ; 
that  during  the  same  spring,  the  defendant  sold  the  mare  to  one  Dur- 
isch,  who  kept  her  until  1869,  and  then  sold  her  to  one  Paynebome ; 
and  that  Paynebome  had  her  until  Februaiy,  1871,  at  which  time  Far- 
rington brought  an  action  of  replevin  for  her,  and  prevailed  in  the 
action.  The  defendant  lived  about  twelve  miles  from  Farrington's 
residence  at  the  time  the  mare  was  missing. 

The  defendant,  and  two  other  witnesses  produced  by  him,  testified 
that  in  the  spring  of  1865,  Farrington  came  to  the  defendant's  residence 
in  search  of  a  stray  mare ;  that  the  mare  in  question,  which  had  strayed 
on  the  defendant's  premises  a  few  days  before,  was  pointed  out  to  him, 
and  he  claimed  her  as  his  mare;  and  that  thereupon  the  defendant 
purchased  her  of  Farrington,  and  paid  him  the  agreed  price — the  ob- 
ject of  the  purchase  being  to  secure  a  match  for  another  horse  owned 
by  the  defendant.  Farrington  was  not  produced  as  a  witness.  The 
evidence  is,  that  at  the  time  of  the  trial  he  still  resided  where  he  did 
when  it  is  alleged  he  lost  the  mare ;  but  that  he  went  to  Kansas  some 
time  during  the  preceding  month,  and  had  not  returned  when  the  trial 
took  place. 

The  foregoing  is  all  the  testimony  in  the  case  showing,  or  tending  to 
show,  that  the  mare  was  taken  without  the  consent  of  the  owner,  or 
that  the  attendance  of  the  owner  as  a  witness  at  the  trial  could  not  be 
procured. 

In  State  v.  Morey^^  it  was  held  that  in  a  prosecution  for  larceny,  if 
the  owner  of  the  property  alleged  to  have  been  stolen  is  known,  and  his 
attendance  as  a  witness  can  be  procured,  his  testimony  that  the  prop- 
erty was  taken  from  him  without  his  consent  is  indispensable  to  a  con* 
viction*  This  is  upon  the  principle  that  his  testimony  is  the  primary 
and  best  evidence  that  the  property  was  taken  without  his  consent,  and 
hence,  that  secondary  evidence  of  the  fact  can  not  be  resorted  to,  until 

1  Rer.  stats.,  ch.  120,  s«c.  8.  S  8  WU.  494. 


856  CONSENT. 

the  prosecntion  shows  its  inability,  after  due  diligence,  to  procure  the 
attendance  of  the  owner. 

If  thp  property  be  taken  from  the  immediate  possession  of  an  agent 
or  bailee,  of  the  owner,  probably  the  testimony  of  such  agent  or  bailee 
showing  non-consent  would  answer  the  requirement  of  the  rule.  This, 
however,  is  not  such  a  case. 

In  the  present  case,  the  secondary  evidence  of  the  non-consent  of 
the  owner  is  very  weak.  The  prosecution  failed  to  prove  that  he  made 
the  slightest  effort  to  find  his  mare  after  the  time  the  defendant  and  his 
witnesses  testify  that  he  sold  her  to  the  defendant,  until  he  replevied 
her  from  Paynborne,  nearly  six  years  afterwards ;  and  the  proof  is, 
that  during  all  that  time  she  was  kept  and  used  within  a  few  miles  of 
the  residence  of  the  owner,  and  was  frequently  driven  into  his  neigh- 
borhood, and  sometimes  past  his  residence. 

Moreover,  the  prosecution  has  failed  to  show  the  slightest  diligence  to 
procure  the  attendance  of  the  owner  as  a  witness.  It  does  not  appear 
but  that  a  simple  request,  either  orally  or  by  letter,  would  have  secured 
his  attendance.  Had  the  case  been  continued  for  a  term  (and  his  ab- 
sence after  due  diligence  to  secure  his  attendance  would  have  been  good 
cause  for  a  continuance),  it  is  quite  probable  that  his  attendance  could 
have  been  procured.  In  short,  it  does  not  appear  that  the  prosecution 
was  unable  to  secure  the  attendance  of  the  owner  of  the  mare  as  a 
witness. 

In  view  of  the  very  weak  and  unsatisfactory  character  of  the  second* 
ary  testimony  of  the  owner's  non-consent,  this  seems  to  be  a  very 
proper  case  for  the  application  of  the  rule  laid  down  by  Chief  Justice 
Whiton  in  State  v.  Morey,^  And  because  it  does  not  appear  that  the 
testimony  of  the  owner  could  not  have  been  obtained,  we  must  hold 
that  the  secondary  evidence  that  the  mare  was  taken  against  the  consent 
of  the  owner,  if  admissible  at  all,  was  entirely  insufficient  to  uphold  a 
verdict  of  guilty.^  We  therefore  answer  the  above  question  in  the 
negative. 

The  defendant  has  been  tried  for  the  offense  charged  in  the  indict- 
ment, and  was  entitled  to  an  acquittal.  To  try  him  again  would  be  to 
put  him  twice  in  jeopardy  of  punishment  for  the  same  offense,  which 
would  be  a  violation  of  a  great  constitutional  right.'  Hence  we  advise 
the  Circuit  Court  to  arrest  Judgment  and  discharge  the  defendant. 

1  Aqmi.  PhUlips   on  £▼.   (4th  Am.  ed.)t    by  Bd- 

s  See  oases  in  Oowen  A  Hill's  notes  to      monds,  686. 

*  Const.  Art.  L,  sec  8. 
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CONSENT  — DECOYING  INTO    COMMISSION  OF   CRIME— BURGLARY. 

Speidbn  V.  State. 

[3  Tex.  App.  156;  80  Am.  Rep.  126.] 
In  the  Court  of  Appeals  of  Texas ^  187T, 

JL  Banlrar  Snspeotlnff  Dfifandatit  of  the  Intention  of  robbing  bis  bank,  employed  de- 
tectives to  act  as  decoys  and  induce  bim  to  enter  tbe  bank  witb  intent  to  rob  it.  Hdd^ 
that  the  defendant  conld  not  be  conyicted  of  burglary  therefor,  tbe  conaent  of  the  de- 
tectivee  being  the  consent  of  their  employer. 

Conviction  of  burglary.    The  opinion  states  the  facts. 

Tnurmondy  WiUard  and  Fletcher,  for  appellant. 

Oeorge  McCormick,  Assistant  Attorney-General,  for  the  State. 

Whttb,  J.     ( Omitting  minor  questions. ) 

8.  The  last  and  in  our  estimation  the  most  important  proposition  to 
be  considered  is  whether  or  not  the  evidence  is  sufficient  to  warrant  the 
verdict  and  judgment  when  applied  to  the  law  applica]}le  to  the  case* 
As  disclosed  in  the  record,  the  facts  are  substantially  as  follows :  — 

Pinkerton's  detective  agency  at  Chicago,  Illinois,  obtained  by  some 
means  a  number  of  letters  and  postal  cards  written  by  the  defendant 
from  Dallas,  to  a  friend  in  Chicago,  urging  him  to  come  to  Dallas  and 
Join  him  in  breaking  into  and  robbing  some  of  the  banks  in  the  latter 
city.  It  appears  that  Pinkerton  forwarded  those  letters  to  John  kerr, 
a  banker  of  Dallas,  who  immediately  called  a  meeting  of  the  bankers  of 
the  city,  and  submitted  the  matter  to  them.  The  result  of  this  meet- 
ing was  that  the  bankers  requested  Pinkerton  to  send  a  detective  to 
Dallas  to  work  up  the  case.  Deroso,  a  sergeant  of  Pinkerton's  force 
came  and  after  an  interview  with  the  bankers  sent  back  to  Chicago  for 
Wood  and  McGuire,  two  detective  aids,  who  were  to  present  themselves 
to  the  defendant  as  professional  burglars  and  induce  him  to  enter  some 
bank  building  in  the  night  time,  when  they  would  procure  his  arrest. 

After  the  arrival  of  Wood  and  McGuire  they  set  to  work  to  carry  out 
this  plan,  keeping  in  constant  communication  with  Deroso  and  through 
him  with  the  bankers,  who  were  kept  constantly  informed  as  to  the 
plans  and  movements  of  the  parties.  Finally,  it  was  agreed  on  all 
hands  that  the  banking  house  of  Adams  &  Leonard  should  be  broken 
into  on  Sunday  night.  Adams  &  Leonard  agreed  to  the  arrangement 
and  the  detectives  were  in  the  adventure,  workii^  in  their  employ. 

Pursuant  to  the  plan  agreed  upon  Deroso,  Hereford,  a  deputy  sheriff 
o#  Dallas  County,  a  Mr.  Mixon,  United  States  deputy  marshal  and 
another  party  entered  and  took  possession  of  the  bank  during  the  day 
time,  about  two  or  three  o'clock  on  Sunday;  to  remain  there  until  the 
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burglary  was  effected  and  the  defendant  was  arrested.  Abont  on« 
o'clock  at  night  the  back  door  of  the  bank  was  forced  open  by  the  two 
detectives,  Wood  and  McGuire,  who  came  in,  spoke  to  the  concealed 
parties,  and  went  into  the  vault ;  when  after  remaining  about  an  hour 
Wood  went  out,  told  Speiden,  the  defendant,  they  wanted  more  help, 
and  returned  in  a  short  time  and  coming  in  closed  the  door  after  him. 
In  a  minute  or  two  Speiden  came  in  and  closed  the  doors,  when  the 
officers  arrested  him. 

Now  as  to  the  law  of  the  case.  To  our  minds  it  is  clear  that  Deroso 
and  the  other  detectives  were  the  servants  and  agents  of  Adams  & 
Leonard  and  had  full  authorily  to  consent  to  defendant's  entry  into 
the  bank  and  that  his  entry  was  not  only  with  their  consent,  but  at  their 
solicitation.  The  case  is  somewhat  like  that  of  a  man  being  robbed  by 
his  own  consent  although  the  supposed  robbers  did  not  kaow  of  the 
consent.^ 

In  Tennessee  where  the  prisoner  had  arranged  with  a  negro,  during 
the  days  of  slavery,  to  steal  him,  and  the  negro  informed  his  master, 
who  told  him  to  cany  out  the  agreement  between  the  prisoner  and  him- 
self, which  was  done,  and  the  prisoner  was  arrested  in  the  act,  it  was 
held  that  to  constitute  larceny  of  a  slave  it  must  appear  that  the  ac- 
cused had  possession  of  the  slave  and  that  the  possession  was  obtained 
without  the  consent  of  the  owner.^ 

Mr.  Bishop  says :  '  *  The  cases  of  greatest  difficulty  are  those  in  which 
one  suspecting  crime  in  another,  lays  a  plan  to  entrap  him ;  consequently 
even  if  there  is  consent  it  is  not  within  the  knowledge  of  him  who  does 
the  act.  Here  we  see  *  *  *  that  supposing  the  consent  really  to 
exist,  and  the  case  to  be  one  in  which  on  general  doctrines,  the  consent 
will  take  away  the  criminal  quality  of  the  act,  there  is  no  legal  crime 
committed,  though  the  doer  of  the  act  did  not  know  of  the  existence  of 
the  circumstance  which  prevented  the  criminal  quality  from  attach- 
j[Qg^  •  *  *  ^  common  case  is  that  of  burglars  who,  intending  to 
break  into  a  house  and  steal,  tempt  the  servant  of  the  occupant  to  as- 
sist them ;  and  the  servant,  after  communicating  the  facts  to  his  master 
is  authorized  to  Join  them  in  appearance.  Under  such  drcumstances 
clearly  the  burglars  are  not  excused  for  what  they  do  personally ;  but 
it  seems  if  the  servant  opens  the  door  while  they  enter  they  are  not 
held  criminal  for  the  breaking  thus  done  by  the  servant  acting  under 
command  of  the  occupant  of  the  house  broken."  ' 

The  case  of  Begina  v.  Johnson  ^  is  in  point.  In  that  case  the  court 
say:  ^^  Cole,  the  groom,  it  is  true  appeared  to  concur  with  the  prison- 

1  Beaae's  Oise,  S  East  P.  0. 784 ;  MoDan-  *  1  Bish.  Or.  L.  teo.  989.  See,  alao,  see.  2368. 

iel's  Case,  Fost.  191.  «  1  Oar.  A  IC.  41  Eng.  0.  L.  R.  IS. 

s  Kemp  V.  State,  11  Hnmph,  890. 
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«rs  in  the  oommission  of  the  offense.  But  in  fact  he  did  not  really 
concar  with  them,  and  he  acted  under  the  direction  of  Mr.  Drake,  the 
prosecutor.  Under  the  circumstances  of  this  case  the  prisoners  went 
into  a  door  which  it  seems  to  me  was  lawfully  open.  Therefore  neither 
of  them  was  guilty  of  burglary. ' ' 

JjiEggington*8  Case^  which  is  also  in  point,  it  was  held  that  no  felony 
was  proved,  as  the  whole  was  done  with  the  knowledge  and  assent  of 
Mr.  Bolton  and  that  the  acts  of  Phillips  (the  servant)  were  his  acts.''^ 

Another  case  in  point  Sb  Allen  v.  State^  the  substance  of  which  is  that 
*'  when  the  proof  showed  that  the  prisoner  proposed  to  a  servant  a  plan 
for  robbing  his  employer's  office  at  night;  that  the  servant  disclosed 
the  plan  to  his  employer  by  whom  it  was  communicated  to  the  police ; 
that  the  master  acting  under  the  instructions  of  the  police,  furnished 
the  servant  with  the  keys  of  his  office  on  the  appointed  night ;  that  the 
servant  and  the  prisoner  went  together  to  the  office,  when  the  servant 
opened  the  door  with  the  key  and  both  entered  through  the  door,  and 
were  arrested  in  the  house  by  the  police ;  hdd^  that  there  could  be  no 
conviction  of  burglary."  * 

In  the  case  at  bar  the  detectives  can  not  be  considered  in  any  other 
light  than  as  the  servants  and  agents  of  tiie  bankers,  Adams  &  Leonard. 
They,  the  detectives,  had  the  legal  occupancy  and  control  of  the  bank; 
two  of  them  made  arrangements  with  defendant  to  enter  it;  and  de- 
fendant when  arrested  had  entered  the  bank  at  the  solicitation  of  those 
.  detectives  who  were  rightfully  in  possession,  with  the  consent  of  the 
owners.  This  can  not  be  burglary  in  contemplation  of  law,  however 
much  the  defendant  was  guilty  in  purpose  and  intent. 

The  judgment  of  the  lower  court  must  be  reversed  and  the  cause  re- 
manded. 

Reversed  emd  remanded. 


DECOYS— LABCBNY^CONSBirr  OF  OWNER. 

WiLLAHS  V.  State. 

[66  Ga.  891.] 

In  ihe  Supreme  Court  of  Georgia. 

1.  The  OwiiMfOfPfopwty  waa  informed  by  his  agent,  who  had  chaige  of  the  property,  that 
W.  wanted  the  agent  to  Join  him,  W.,  In  stealing  it,  and  thereupon  the  owner  told 
the  agent  to  let  W.  take  it,  and  in  poranance  of  this  arrangement,  W.  oame  at  night  and 
the  agent  let  him  haye  the  property.   Meld,  that  there  was  no  laroeny. 

itXaet,688.  *  40  Ala.  844.   8ee,a]ao,  tWhart  Or.L. 

see.  1610;  Boso.  Or.  Bt.,  see.  84S. 


360  OONSENT. 

2.  Althonffh  the  Owner  of  Property  may  leaye  it  exposed  tor  the  express  purpose  of  trap* 
ping  one  wliom  he  expects  to  steal  it;  yet,  if  he,  through  an  agent,  incite  a  person  to 
take  It,  the  taking  is  no  larceny,  for  it  is  by  his  own  consent  and  procurement. 

Bleckley,  J.  1.  The  bill  of  indictment  was  found  by  grand  jurors^ 
some  of  whom,  after  being  drawn  to  serve  at  that  term  of  the  court,  had 
been  dropped  from  the  general  list  of  persons  qualified  and  liable  to 
serve  as  jurors  on  a  revision  of  the  list  by  the  proper  officers.  This 
was  made  a  ground  of  motion  to  quash  the  bill.  It  was  promptly  over- 
ruled for  the  reason  that  the  revised  list  was  made  for  the  purpose  of 
designating  the  names  from  which  future  juries  were  to  be  drawn,  and 
had  no  relation  whatever  to  the  juries  which  had  already  been  drawn  to 
do  duty  at  the  next  term  of  the  court  —  the  term  at  which  the  indict- 
ment was  found.  Any  other  construction  would  subject  both  the  grand 
jury  and  the  petit  juries  to  a  process  of  disintegration  every  time  a  re- 
vision of  the  general  list  takes  place. 

2.  Another  ground  of  motion  to  quash  was,  that  the  indictment,  upon 
its  face,  by  an  entry  at  the  close  of  it,  purported  to  have  been  found  at 
October  term,  1871.  This,  also,  was  properly  overruled.  This  entry 
was  not  an  essential  part  of  the  indictment,  and  giving  that  year,  in- 
stead of  the  year  1874,  was  evidently  a  clerical  error.  The  true  date 
appeared  on  the  minutes  of  the  court,  and  was  reproduced  on  the  back 
of  the  indictment. 

3.  The  trial  proceeded,  and  the  defendant  was  convicted.  He  was 
charged  with  stealing  thirty  pounds  of  seed  cotton  of  the  value  of  $  1.00. 
It  appeared  in  evidence  that  the  cotton  was  on  the  owner's  plantation, 
in  the  possession  of  his  tenant  or  agent.  The  agent  during  the  day,  re- 
ported to  the  owner  that  the  defendant  wanted  to  buy  or  get  some 
cotton,  and  the  owner  replied,  '^  Let  him  have  it,  and  I  will  be  there  at 
the  getting. ' '  That  night,  the  owner  with  a  party  of  friends  armed  with 
guns,  concealed  themselves  near  the  cotton  house.  As  testified  by  the 
owner,  he  was  told,  at  the  conversation  in  the  day  by  his  agent,  that 
the  defendant  would  be  there  that  night  to  get  the  cotton.  He  also  tes- 
tified that,  on  taking  his  position  at  night,  he  called  out  his  agent  and 
asked  where  defendant  was.  Being  told  that  he  was  in  the  woods  a 
quarter  of  a  mile  off,  he  directed  the  agent  to  go  and  tell  him  to  come 
and  get  the  cotton.  The  agent  went,  and  after  a  short  absence,  re- 
turned in  company  with  defendant.  Leaving  the  defendant  at  the 
cotton  house,  within  a  few  steps  of  where  the  owner  and  his  party  lay 
concealed,  the  agent  went  to  his  dwelling  house,  brought  out  a  basket 
of  cotton,  delivered  it  to  the  defendant,  who  moved  off  with  it,  and  just 
then  the  owner  cried  '^  halt,''  and  his  party  discharged  their  ^guns  in  the 
air ;  the  defendant  dropped  the  basket,  ran  off  in  the  darkness,  and 
made  his  escape.    The  court  charged  the  jury,  in  substance,  that  if  the 
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defendant  and  his  associate  in  the  transaction  (the  owner's  agent) 
united  in  a  common  intent  to  steal  the  cotton,  combining  and  confed- 
erating  for  that  purpose,  in  executing  the  common  intent,  and  one  of 
them  did  the  actual  taking  and  carrying,  they  were  both  guilty.  Also, 
that  if  the  agent  had  no  intent  to  steal,  but  the  defendant  believed  he 
had,  and  so  combined  and  confederated  with  him  to  steal,  and  the  agent 
handed  him  the  cotton,  and  he  took  it  and  removed  it  any  distance 
whatever,  he  was  guilty.  There  is  no  evidence  in  the  record  upon 
which  to  charge  the  defendant  with  any  taking  and  carryihg  away  done 
by  his  supposed  accomplice.  The  evidence  is  clear  that  that  person  was 
in  mental  and  moral  concert  with  the  owner,  not  with  the  accused.  It 
is  incredible  that  he  was  engaged  in  stealing  during  this  transaction. 
There  was  no  guilty  taking  or  carrying  done  by  him,  and  it  was  error 
for  the  court  to  make  any  charge  based  on  that  hypothesis.  The  de- 
fendant is  responsible  alone  for  such  tdking  and  carrying  away  as  were 
done  by  himself.  According  to  the  evidence,  the  acts  of  the  counter- 
feit accomplice  proceeded  from  the  joint  will  of  himself  and  the  accused. 
He,  with  the  owner,  was  running  on  the  line  of  detection  and  arrest. 
The  accused  had  a  supposed  ally,  but  not  a  real  one ;  he  was  running 
by  himself,  on  the  line  of  guilt  and  impunity.  His  pretended  accom- 
plice, being  a  person  of  sound  memory  and  discretion,  could  do  no 
act  which  would  render  the  defendant  guilty,  for  the  former  was  making 
no  effort  to  become  guilty  himself.  He  was,  in  fact,  only  a  detective, 
not  a  thief* 

4.  The  second  proposition  of  the  charge  is  equally  erroneous  when  ap- 
plied to  the  facts  of  this  case.  The  evidence  is  clear  and  uncontradicted, 
that  the  cotton  was  delivered  by  the  owner's  agent.  As  testified  by  the  lat- 
ter, the  owner  said  during  the  day,  ^'  Let  him  have  it,  and  I  will  be  there 
at  the  getting.''  As  testified  by  the  owner  himself,  he  said,  at  night, 
*^  Gro  and  tell  him  to  come  and  get  the  cotton."  Either  of  these  ex- 
pressions might,  wijbhout  much  strain,  be  construed  into  a  direction  on 
the  part  of  the  owner  to  deliver  the  cotton,  and  it  was  in  fact  delivered. 
There  was  no  trespass  committed  in  the  taking.  There  was  no  taking 
without  the  owner's  consent.  True,  the  consent  was  given  for  a  pur- 
pose quite  aside  from  any  design  to  part  with  the  property,  but,  if 
given  at  all,  and  the  intended  larceny  was  cut  off  as  soon  as  the  owner 
could,  after  delivery,  cry  halt,  and  fire  off  the  guns,  what  taking  was 
there  which  could,  with  any  truth,  be  said  to  be  without  his  consent? 
If  the  property  was  delivered  by  the  owner's  direction,  and  with  his 
consent,  it  can  make  no  difference,  legally,  although  it  does  morally, 
that  the  accused  did  not  know  of  such  direction  and  consent.  Suppose 
the  owner,  instead  of  acting  by  his  agent,  had  acted  in  person,  and  de- 
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livered  the  ootton  from  his  own  hands,  the  defendant  not  knowing  him 
to  be  the  owner,  but  believing  him  to  be  another  thief  and  a  confederate 
with  himself  in  the  supposed  larceny,  would  not  an  essential  element  of 
legal  larceny  be  wanting? 

5.  But  were  it  even  granted  that  the  agent  made  deliyeiy  on  his  own 
motion,  without  the  owner's  consent,  there  was  too  much  active  partici- 
pation by  these  two  persons  in  this  transaction  for  it  to  amount  to  lar- 
ceny on  the  part  of  the  accused.  It  seems  to  be  settled  law  that  traps 
may  be  set  to  catch  the  guilty,  and  the  business  of  trapping  has,  with 
the  sanction  of  courts,  been  carried  pretty  far.  Opportunity  to  commit 
crime  may,  by  design,  be  rendered  most  complete,  and  if  the  accused 
embrace  it  he  will  stni  be  criminal.  Property  may  be  left  exposed  for 
the  express  purpose  that  a  suspected  thief  may  commit  himself  by  steal- 
ing it.  The  owner  is  not  bound  to  take  any  measures  for  security. 
He  may  repose  upon  the  law  alone,  and  the  law  will  not  inquire  into  his 
motive  for  trusting  it.  But  can  the  owner  directly,  through  his  agent, 
solicit  the  suspected  party  to  come  forward  and  commit  the  criminal 
act,  and  then  complain  of  it  as  a  crime,  especially  where  the  agent, 
to  whom  he  has  entrusted  the  conduct  of  the  transaction,  puts  his  own 
hand  into  the  corpus  delicti^  and  assists  the  accused  to  perform  one  or 
more  of  the  acts  necessary  to  constitute  the  offense?  Should  not  the 
owner  and  his  agent,  after  making  everything  ready  and  easy,  wait  pas- 
sively and  let  the  would-be  criminal  perpetrate  the  offense  for  himself 
in  each  and  every  essential  part  of  it?  It  would  seem  to  us  that  this  is 
the  safer  law,  as  well  as  the  sounder  morality,  and  we  think  it  accords 
with  the  authorities.^ 

It  is  difficult  to  see  how  a  man  may  solicit  another  to  commit  a  crime 

upon  his  property,  and  when  the  act  to  which  he  was  invited  has  been 

done,  be  heard  to  say  that  he  did  not  consent  to  it.    In  the  present 

case,  but  for  the  owner's  incitement,  through  his  agent,  the  accused  may 

have  repented  of  the  contemplated  wickedness  before  it  had  developed 

into  act.    It  may  have  stopped  at  sin,  without  putting  on  the  body  of 

crime.    To  stimulate  unlawful  intentions,  with  the  motive  of  bringing 

them  to  punishable  maturity,  is  a  dangerous  practice.    Much  better  is 

it  to  wait  and  see  if  they  will  not  expire.    Humanity  is  weak ;  even 

strong  men  are  sometimes  unprepared  to  cope  with  temptation  and 

resist  encouragement  to  evil. 

liet  iJie  judgmentherevened. 

1  S  Leaoh,  918;    S  Eait  P.  0.,  ch.  16>  seo.  101,  p.  eeC;  1  Car.  ft  M.  218;  Meigi,  88;  U 
Homph.  S90;  8  Bailey,  508. 
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LARCENT  OF  POST  LBTTBB— DECOY  LETTER. 

S.   v.  Shefhebd 

[Dears.  606.] 
In  the  English  Court  for  Crown  Cases  Beserved^  1855. 

8.  WMi  Indioted.  fbr  Stealin«r  a  poBt  letter  oontainlng  money.  8.  wm  employed  In  the 
post'Offioe  as  a  sorter,  and  being  suspected,  a  decoy  letter  with  money  enclosed  was 
placed  among  the  letters  for  him  to  sort,  which  letter  had  not  been  pnt  in  the  receiving 
box.   Btid,  that  8.  was  not  goilty  of  stealing  a  "  post  letter." 

The  following  case  was  reserved  for  the  consideratloii  of  the  Court  of 
Criminal  Appeal  by  Mr.  Baron  Aidebson. 

Prisoner  was  indicted  for  stealing,  he  being  a  sabnsorter  at  the  Gen- 
eral Post-office,  a  letter  containing  a  sovereign  and  two  shillings.  It 
appeared  that  the  post-office  authorities,  entertaining  suspicions  of  the 
prisoner,  had  caused  to  be  made  up  a  letter  directed  to  Mr.  T.  Higgins, 
addressed  and  enclosed  therein  the  money  in  question*  The  letter  had 
on  it  the  usual  postage  stamp.  Mr.  Playle,  an  inspector,  accordingly 
having  sealed  up  this  letter,  delivered  it  in  at  the  window  in  the  outer 
hall  of  the  General  Post-office  in  St.  Martin's  le  Grand,  personally  to 
Mr.  Gardiner,  another  inspedx>r,  who  received  it  and  handed  it  to 
Willis  Clare,  another  inspector.  "Willis  Clare,  having  received  the  let- 
ter from  Gardiner,  locked  it  up  for  the  night  in  an  iron  chest  for  safe 
keeping,  and  on  the  following  morning  handed  it  to  a  sorter  of  the 
name  of  Scales,  with  directions  to  him  to  place  it  with  the  other  letters 
which,  in  the  due  course  of  office,  the  prisoner  would  have  to  take  and 
sort  and  deliver  over  to  Willis  Clare  himself  in  the  letter  carrier's 
office.  Scales,  accordingly,  having  thus  received  the  letter  from  Mr. 
Clare,  took  an  opportunity  when  the  prisoner  did  not  observe  him  of 
taking  up  some  letters  which  the  prisoner  had  to  sort,  and  then  taking 
the  letter  in  question  out  of  his  pocket  mixed  it  with  them,  and  placed 
the  whole,  including  this  letter,  on  the  prisoner's  seat,  and  after  having 
done  so  directed  the  prisoner,  who  had  sorted  them,  to  take  up  the  let- 
ters to  Mr.  Clare's  office  in  due  course.  During  this  interval  the  pris- 
oner, either  in  sorting  the  letters  so  placed  on  his  seat  by  Scales,  or  in 
taking  the  letters  up  to  Mr.  Clare's  office,  opened  and  secreted  the  let- 
ter in  question,  the  marked  money  being  found  upon  him  when  he  was 
searched  in  Mr.  Clare's  office.  It  appeared  that,  in  the  ordinary  course 
of  posting  a  letter  at  the  outer  haU  of  the  General  Post-office,  Mr. 
Playle  would  have  placed  it  in  the  receiving  box  in  the  outer  hall,  in- 
stead of  delivering  it  to  Mr.  Gardiner  personally  at  the  window.  The 
question  upon  these  facts  was,  whether  this  amounted  to  stealing  a  post 
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letter  ^  or  only  to  a  larceny  of  the  money  in  question,  and  the  following 
cases  were  cited :  Bex  y.  Oardinerj^  Bex  v.  Toung^^  and  Bex  v.  Bath- 
bone  in  a  note  to  that  case.  I  thought  the  last  case  was  almost  precisely 
in  point,  but  directed  the  prisoner  to  be  conyicted  of  the  whole  indict- 
ment, reserving  the  question  whether  the  verdict  should  not  have  been 
confined  to  the  count  for  the  larceny  above  and  respited  the  judg- 
ment for  the  purpose  of  consulting  the  judges  thereon,  and  I  request 

their  opinion  accordingly. 

E.  H.  Aldebson. 

This  case  was  argued  on  19th  of  January,  1856,  before  Pollock,  C. 
B.,  Aldebson,  B.,  Crbsswell,  J.,  Williams,  J.,  and  Willbs,  J. 

Clarkeonj  appeared  for  the  Cro?m,  and  Metoa^e  for  the  prisoner. 

Metcalfe,  for  the  prisoner.  Begina  y.  Bathbone,^  is  precisely  in 
point,  and  the  decision  covers  this  case.  There  an  assistant  inspector 
wrote  a  letter,  and  having  enclosed  in  it  a  marked  sovereign,  sealed  the 
letter,  placed  it  among  a  number  of  letters  which  the  prisoner  (a  letter 
carrier)  was  sorting,  and  the  prisoner  stole  it ;  but  upon  his  being  in- 
dicted for  stealing  a  post  letter,  it  was  held  that  he  could  not  be  con* 
victed  of  that  offense,  the  ground  of  the  decision  being  that  the  statute 
only  applied  to  letters  put  into  the  post  in  the  ordinary  way.  The  only 
difference  between  that  case  and  the  present  is,  that  in  Begina  v.  iJotA- 
&one,  the  assistant  inspector,  who  wrote  the  letter,  placed  it  himself  with 
letters  which  the  prisoner  was  sorting ;  and  here  one  inspector  went 
through  the  farce  of  handing  it  to  another  inspector  through  the  win- 
dow, and  that  inspector  locked  it  up  for  the  night,  and  then  handed  it 
to  a  sorter,  who  placed  it  amongst  the  prisoner's  letters.  The  letter 
never  passed  through  the  post  in  the  ordinary  way. 

darkson,  for  the  Crown.  The  post-office  authorities  consider  this 
case  of  much  importance.  Begina  v.  Toung,^  decided  that  a  fictitious  or 
trap-letter  was  a  post  letter  within  the  statute.  In  that  case  the  letter 
was  dropped  into  the  letter  box  of  the  receiving  house ;  here  it  was  put 
through  the  window ;  and  the  real  question  is,  whether  a  letter  pig;  in 
at  the  window  by  one  officer  and  received  by  another  is  a  letter  posted 
so  as  to  make  it  a  post  letter? 


1  S«o.  96of  7 WoL  IV.  andl Viet.  oh.  86,011 
which  the  flret  count  of  the  indictment 
WM  founded,  enacts,  "that  every  person 
employed  under  the  Post-office  who  shaU 
steal  or  shall  for  any  purpose  whatsoever 
embezsle,  secrete  or  destroy  a  post  letter 
shaU  in  England  and  Ireland  be  guilty  of 
felony,  and  in  Scotland  of  a  high  crime  and 
offense  and  shall  at  the  discretion  of  the 
oourt  either  be  transported  beyond  the  seas 
for  the  term  of  seven  years,  or  be  impris- 
oned for  any  term  not  exceeding  three 


years;  and  if  any  such  poet  letter  so  stolen 
or  embezzled,  secreted,  or  destroyed,  shaU 
contain  therein  any  chattel  or  money  what- 
soever, or  any  valuable  security,  every  such 
offender  shall  be  transported  beyond  the 
seas  for  life." 

s  1  Oarr.  &  Elr.  088. 

*  1  Den.  0.  0.  IM. 

«  2  Moo.  O.  C.  249;  «.  c  Cazr.  &  Marsh. 
»0. 

»  1  Den.  0. 0. 194. 
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Aldebson,  B.  This  letter  was  not  posted  in  the  ordinary  way ;  it 
was  much  the  same  as  though  the  man  had  climbed  through  the  window 
with  the  letter  in  his  pocket. 

Clarkson.  There  was  a  case  tried  at  Winchester  before  Mr.  Baron 
Martin,  which  in  its  facts  was  similar  to  this,  and  the  learned  judge 
was  of  opinion  that  the  letter  was  a  post  letter  within  the  meaning  of 
the  statute,  and  the  prisoner  was  convicted.^ 

Cbesswbix,  J.  Suppose  that  Playle  had  taken  the  letter  in  his 
pocket  and  given  it  to  Gardiner,  would  that  have  done? 

darkaon.  I  must  go  to  that  length.  The  quesfion  is  important  in 
this  respect,  that  the  letters  in  the  receiving  offices  in  London  are  gath- 
ered in  bags  and  brought  to  the  post-office  in  those  bags,  and  are  there 
sorted^  many  of  them  never  passing  through  a  letter  box ;  and  num- 
bers of  letters  are  written  in  the  post-office  and  never  put  in  the  letter- 
box at  all.  Then,  are  such  letters  post  letters?  The  interpretation 
clause,^  says :  ''Theterin  post  letter  shall  mean  any  letter  or  packet 
transmitted  by  the  post  under  the  authority  of  the  Postmaster-Greneral 
and  shall  be  deemed  a  post  letter  from  the  time  of  its  being  delivered  to 
a  post-office,  to  the  time  of  its  being  delivered  to  the  person  to  whom  it 
is  addressed,  and  the  delivery  to  a  letter  carrier  or  other  person  author- 
ized to  receive  letters  for  the  post  shall  be  a  delivery  to  the  post-office.'' 

Cbbsswbll,  J.  Is  there  any  evidence  that  Gardiner  was  authorized 
to  receive  paid  letters  at  the  window  ? 

Olarkson.  What  the  inspectors  did  in  this  case  was  done  under  the 
authority  of  the  Postmaster-General,  and  although  the  letter  was  not 
intended  to  be  delivered  in  Begina  v.  Toungj  Parke,  B.,  said,  that 
whether  a  letter  could  be  delivered  or  not  was  beside  the  question. 

Metcalfe^  in  reply.  The  letter  never  was  out  of  the  manual  posses- 
don  of  the  persons  who  concocted  the  scheme,  and  never  was  received 
by  anybody  as  a  post  letter. 

WiixiAMSs  J.  It  would  make  no  difference  that  it  was  received 
irregularly  if  it  was  received  officiaUy. 

Metcalfe.    Na;  but  this  letter  never  was  received  officially. 

Pollock,  C.  B.  I  think  this  case  is  governed  by  Begina  v.  BcUhbone. 
It  differs  from  that  case  only  in  one  circumstance.  In  Begina  v.  Bath- 
bonSy  the  letter  was  sealed  and  marked  as  if  it  had  been  put  in  the  post 
in  the  regular  way  and  placed  among  a  number  of  letters  which  the 
prisoner  was  sorting.  Here  the  letter  was  put  in  through  the  window 
by  one  inspector,  received  by  another  inspector,  and  passed  by  him  to 
a  third,  who,  after  locking  it  up  for  the  night,  delivered  it  to  a  sorter, 

1  Neither  the  dete  nor  name  of  thU  ease  lerred  to  thU  Buppoted  deoifion  on  the  in- 
WM  flyen  by  the  learned  oonneel,  who  re-      Btmctlone  of  the  solicitor  to  the  potWolBee. 

s  Sec  47. 
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with  instructdoDS  to  place  it  with  those  which  the  prisoner  had  to  sort. 
We  are  not  now  called  upon  to  say  whether  the  letter  would  have  been 
a  post  letter  within  the  meaning  of  the  act  if  it  had  been  thrown  into  the 
receiving  box  and  afterwards  taken  out  and  placed  amongst  the  pris- 
oner's letters ;  perhaps  it  would,  but  that  case  is  not  before  us*  What 
was  done  in  this  case  was  done  merely  to  get  rid  of  the  effect  of  the  de- 
cision in  Segina  y.  BcUh^ne;  but  the  person  who  first  received  the  letter 
was  not  entitled  to  receive  it,  and  he  handed  it  to  a  person  who  was  not 
entitled  to  take  it ;  in  fact,  no  one  received  the  letter  who  was  author- 
ized  so  to  do. 

Aldkbson,  B.  I  am  of  the  same  opinion.  The  case  is  not  distin* 
g^uishable  from  Begirui  v.  BcUhbaney  which  was  decided  by  the  fifteen 
Judges. 

Cbssswell,  J.  I  am  of  the  same  opinion.  There  is  nothing  less  de- 
sirable than  fine  and  subtle  distinctions ;  and  I  am  unable  to  see  any 
substantial  distinction  between  Begina  v.  Bathbone  and  this  case. 

Williams,  J.  I  also  think  that  we  are  governed  by  the  decision  in 
Begina  v.  Bathbone^  although  I  do  not  go  to  the  full  extent  of  adopting 
all  that  my  brother  Parke  said  in  that  case. 

WiLLBs,  J.  I  reluctantly  yield  to  the  authority  of  the  decision  in 
Begina  v.  Baikbone,  but  I  think  that  when  it  had  once  been  held  that 
trap-letters  were  within  the  statute,  it  might  have  been  better  to  have 
decided  otherwise ;  but  Begina  v.  Bathbone j  seems  to  decide  that  the  stat- 
ute only  applies  to  letters  put  into  the  post  in  the  ordinary  way;  the 
letter  in  this  case  was  not  put  into  the  post  in  the  ordinary  way,  nor 
does  it  appear  that  any  person  who  received  it  was  justified  in  receiving 

it. 

Conviction  on  the  count  for  stealing  a  post  letter  quashed* 


NOTES. 

§  107.  Oonsent  as  a  Defence  —  AjMault.  —  It  has  been  said  that  <<  an  assault 
upon  a  consenting  party  would  seem  to  be  a  legal  absurdity."  ^  Therefore 
where  A.  consents  to  B.'s  beating  him — this  Is  not  an  assault  on  A.  by  B.' 

In  Duncan  ▼.  CommonioedUh*  it  is  said:  "As  an  affray  is  a  disturbance  of  the 
public  peace  by  a  fighting  with  the  mutual  coasent  of  the  combatants,  it  would 
be  intrlnsicaUy  improbable  that  a  conviction  for  an  assault  and  battery  — 
which  would  not  be  authorized  unless  there  had  been  a  trespass  without  the 

1  Smith  V.  State,  IS  Ohio  St.  470  (1861).  9  State  v.  Book,  1 HIU,  86S  (188S) ;  People 

V.  Bransby,  82  N.  Y.  625  (186B). 
•6  Dana,  296  (1888). 
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consent  of  the  person  injured —  had  been  adjudged  as  a  punishment  for  an  act 
which  should  be  deemed  an  afiray.'' 

§  108.  Same — AjMatQt 'with  Intent  to  Ooxnmit  Rape.  ~  In  like  manner  an 
assault  with  intent  to  conmiit  rape  can  not  be  sustained  where  there  is  a  con- 
sent on  the  part  of  the  woman.^ 

In  2^.  V.  Meredithy*  the  prisoner  was  indicted  for  assaulting  Ann  Mitchel  with 
intent  to  commit  a  rape.  There  was  a  second  count  for  a  common  assault. 
Oreavee  for  the  prosecution  stated  that  he  should  abandon  the  first  count  of  the 
indictment,  there  having  been  so  much  delay  in  the  disclosure  of  the  transac- 
tion that  he  could  not  successfully  contend  that  the  girl  had  not  consented; 
but  as  she  was  between  the  ages  of  ten  and  twelve,  Jie  proposed  to  go  upon  the 
second  count  only.  Qodson^  for  the  defendant.  <<  The  consent  puts  the  charge 
of  assault  out  of  the  question.''  Lord  Abinoeb,  C.  B.  '<  I  think  so, ''  and  in 
charging  the  jury  the  Chief  Baron  said :  '*  To  support  a  charge  of  assault,  yon 
must  show  an  assault  which  could  not  be  justified  if  an  action  were  brought 
for  it,  and  leave  and  license  pleaded." 

In  JSTttZlv.  State^*  it  was  held  that  proof  of  the  woman's  consent  (not  produced 
by  fear)  is  always  fatal  to  a  charge  of  an  assault  with  intent  to  commit  a  rape. 
The  opinion  of  the  court  in  full  was  as  follows:  ''This  was  an  indictment 
against  the  plaintifl  in  error  for  assault  with  intent  to  commit  the  crime  of 
rape.  Thetestimonywas  very  voluminous,  and  the  charge  of  the  court  long; 
but  it  is  unnecessary  to  notice  either,  except  as  to  the  single  question 
on  which  the  case  is  here  decided.  The  judge,  among  other  things  In* 
stmcted  the  jury  that  much  had  been  said  on  the  question  whether 
the  prosecutrix  consented  or  not;  that  for  the  purpose  of  the  case  it  was 
immaterial  whether  she  did  actually  consent  or  not;  and  that  the  evidence 
on  that  point  was  only  relevant  in  so  far  as  it  tended  to  show  what  the  in- 
tention of  the  accused  was.  It  is  sufficient  to  observe  that  the  consent  here 
spoken  of  is  not  that  yielding  through  force  or  fear  which,  when  the  ravisher 
accomplishes  his  purpose,  still  constitutes  the  crime  of  rape,  but  the  voluntary 
consent  of  the  prosecutrix.  The  instruction  was  obviously  erroneous.  It  was 
not  immaterial  whether  the  prosecutrix  voluntarily  consented  or  not ;  for  if  she 
did,  and  the  Jury  had  so  found,  the  accused  was  not  guilty  of  the  offense 
charged.  He  was  Jiot,  in  the  language  of  the  indictment,  guilty  of  an  assaq}t 
upon  her  with  intent  carnally  to  know  and  ravish  her  by  force  and  against 
her  will,  which  is  of  the  essence  of  the  offense  complained  of. 

**By  the  Court,  Exception  sustained,  and  cause  remanded  with  directions 
that  the  motion  for  a  new  trial  be  granted." 

In  S.  V.  Clark,^  the  prisoner  being  indicted  for  a  rape,  Bodkin^  for  the  prose- 
cution, in  opening  the  case  put  it  to  the  jury  that  if  they  should  be  of  opinion 
that  the  evidence  was  not  sufficiently  conclusive  of  resistance  on  the  part 
of  the  prosecutrix  to  the  rape  itself  to  induce  them  to  find  a  verdict  against  the 
prisoner  as  to  the  full  charge,  still,  if  they  thought  that  when  he  laid  his 
hands  on  her  in  the  first  instance  it  was  against  her  consent,  they  might  find 
him  guilty  of  an  assault.  It  might  often  happen  that  a  woman  would  resist  a 
man's  violence  at  first,  but  that  afterwards  her  resolution  would  be  overcome 

1R.V.  Banks,  so.  &  P.  674  (1888);  S.  v  S  8  0,  &  P.  689  (1888). 

Meredith,  S  C.  A  P.  68»  (1888) ;  B.  v.  Mar-  •  ffi  Wit.  660  (1888)  • 

tiB,  S  Muodj,  128  (1840).  *  8  Cos,  481  (1849). 
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by  passion  and  exdtementi  so  that  no  such  resistance  as  is  reqnlsite  to  be 
proved  in  a  charge  of  rape  wonld  be  offered  to  the  commission  of  the  act  itself. 

Aldebson,  B.  Snrely  this  is  the  crime  of  rape  or  it  is  no  crime  at  all.  If  the 
jury  think  that  she  consented  to  the  connection,  or  if  they  are  ignorant  whether 
she  consented  or  not,  how  can  they  tell  whether  she  consented  or  not  to  what 
yon  allege  to  be  the  first  assault. 

Bodkin.  Suppose  a  man  comes  behind  a  woman  and  knocks  her  down  and 
then  has  connection  with  her  by  her  own  consent,  there  would  be  an  assault  in 
the  first  instance,  though  the  more  serious  charge  would  of  course  not  be  sus- 
tainable. 

Aldbsson,  B.  That  is  a  different  case  entirely.  The  circumstances  then 
would  negative  anything  like  consent  in  the  first  instance  if  they  were  clearly 
proved.  Here  if  the  jury  negative  resistance  to  the  rape  itself,  they  have  no 
means  of  judging  whether  or  not  she  consented  to  the  prisoner's  laying  hands 
on  her  in  the  first  instance. 

§  109.  Olrl  Consenting  to  Indecent  LlbertieB — Verdict  of  ABsault  not 
Sustained. — In  Begina  v.  Mehegan,^  the  following  case  was  reserved  by  Mr. 
Joshua  Perrin  to  the  Court  of  Criminal  Appeal:  At  the  Assizes  held  for  the 
county  of  Cork,  in  the  spring  of  1855,  William  Mehegan  was  indicted  before 
me,  for  that  he,  on  the  28th  day  of  January,  1855,  at  Kilmovery,  did  assault 
and  unlawfully  attempt  to  carnally  know  and  abuse  Margaret  Corcoran,  a  girl 
above  the  age  of  ten  years  and  under  the  age  of  twelve  years,  to  wit,  ten  years 
and  six  months,  against  peace  and  statute. 

To  support  this  indictment  the  following  evidence  was  adduced  by  the  coun* 
sel  for  the  Crown :  — 

First  witness,  Margaret  Corcoran.  On  the  24th  day  of  January,  was  near 
Tom  Barry's  Cross  after  nine  at  night.  I  saw  the  prisoner,  asked  for  a  half- 
penny, and  he  said  if  I  would  go  down  to  the  field  he  would  give  me  sixpence. 
He  gave  me  a  halfpenny.  I  asked  for  another,  and  said  if  he  gave  it  I  would 
go  down.  He  gave  it  and  took  me  off  the  ditch  to  James  Barry's  field;  he 
stretched  back  himself  and  told  me  t#  sit  on  his  knee.  I  said.  Bill  Mehegan^ 
let  me  alone  till  I  go  home;  he  said,  hush,  hush,  don't  be  calling  any  name  at 
all.  He  let  me  go,  when  Mrs.  Barry  and  Ellen  Moore  came  out,  and  ran  away. 
Ju  the  field  he  had  my  clothes  up,  and  his  trowsers  opened;  his  private  parts 
touched  me  under  my  clothes;  he  had  hold  of  my  arm. 

Cross-examination.  —  Mrs.  Barry  and  the  other  girl  came  out,  and  he  ran  off 
one  way  and  I  another.    I  was  sitting  on  his  knee ;  he  did  not  cany  me. 

Second  witness,  Ellen  Moore.  —  Saw  prisoner  and  first  witness  together; 
heard  her  say  give  it  me  and  I'll  go.  They  went  over  the  ditch.  He  had  no 
hold  of  her,  I  went  to  Mrs.  Barry  and  told  her,  and  then  to  my  aunt,  and  saw 
them  come  out  of  the  field. 

Third  witness,  Ann  Corcoran.  —  Margaret  is  above  ten,  near  eleven  years. 
She  went  out  after  nine  o'clock.    Came  In  frightened  and  her  eyes  glistened. 

Fourth  witness,  Eliza  Bany.  —  I  went  into  the  back  yard  immediately  on 
Miss  Moore's  statement,  and  saw  a  man  and  a  little  girl.  I  called  out  who  is 
there ;  they  went  on,  the  girl  to  the  road,  and  the  other  to  the  river. 

Case  for  the  prosecution  closed. 
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Mr,  Exhanif  counsel  for  the  prisoner,  then  called  upon  me  to  leave  it  to  the 
jory  whether  or  not  the  girl  consented  to  the  acts  of  the  prisoner,  as  detailed 
in  the  eyidencoy  and  that,  If  the  jnry  found  that  the  girl  was  a  consenting 
party,  that  he  could  not  be  found  guilty  of  the  assault  charged  by  reason  of 
such  assault.  I  declined  to  do  so,  and  told  the  Jury  that  If  they  believed  the 
evidence,  they  should  find  the  prisoner  guilty,  reserving  however,  the  question 
of  law  for  tiie  opinion  of  your  lordships  according  to  the  provisions  of  the 
Statute  11  and  12  Victoria.^  Cases  cited  for  the  prisoner  were  Begina  v.  Jfere- 
dith,*  Segina  v.  Martfn^*  Begina  v.  Sead.^    L.  Pbkbxn. 

The  court  was  of  opinion  that  the  conviction  was  bad,  and  should  be  quashed. 


{  110.  AjMault — Oblld  Under  Ten  l^ay  Give  Ctonaent. — In  Segina  v. 
Oackbwmf^  the  prisoner  was  charged  with  having  at  the  parish  of  Tarrow, 
feloniously  and  carnally  known  Jane  Pattney,  a  girl  under  the  age  of  ten  years. 

It  appeared  the  girl  was  five  years  of  age,  and  knowing  nothing  of  the  nature 
of  an  oath,  could  not  be  examined. 

Evidence  was  given  by  a  surgeon  of  the  private  parts  of  the  child  having* 
been  penetrated  and  injured,  but  by  what  he  oould  not  say.  Any  foreign  sub- 
stance or  a  finger,  might  have  done  it.  The  charge  of  rape  oould  not  therefore 
be  sustained;  nor  was  there  evidence  that  what  had  been  done  to  the  child  had 
been  done  against  her  will.  The  counsel  for  the  prosecution  suggested  that 
the  prisoner  might  be  convicted  of  an  assault,  as  the  indictment  included  an 
assault,  and  the  consent  of  the  child  could  not  be  presumed  by  reason  of  Its 
tender  age. 

Pattbson,  J.  No;  that  is  a  mistake  of  the  law.  My  experience  has 
shown  me  that  children  of  very  tender  age  may  have  vicious  propensities.  A 
child  under  ten  years  of  age  can  not  give  consent  to  any  criminal  intercourBe, 
so  as  to  deprive  that  intercourse  of  criminality,  but  she  can  give  such  consent 
as  to  render  the  attempt  no  assault.  We  know  that  a  child  can  consent  to  that 
which,  without  such  consent,  would  constitute  an  assault.  The  prisoner  was 
directed  to  be  acquitted. 

In  B.  y.  Beadf*  several  boys  under  the  age  of  fourteen,  and,  therefore,  as  we 
have  seen,*  Incapable  of  committing  rape,  had  connection  with  a  girl  aged  nine. 
They  were  indicted  for  an  assault,  and  the  jury  returned  this  verdict:  <<  Guilty, 
the  child  being  an  assenting  party,  but  from  her  tender  years  she  did  not  know 
what  she  was  about."  It  was  held  that  the  conviction  was  wrong,  the  girl 
having  consented. 

The  defendants  were  convicted  of  an  assault,  subject  to  the  opinion  of  the 
Judges  on  the  following  case :  **  George  Bead,  late  of  the  parish  of  Wimbledon, 
in  the  county  of  Surrey;  Ralph  Bead,  late  of  the  same  parish,  and  John  Ben- 
low,  late  of  the  same  parish,  aged  respectively  thirteen,  twelve,  and  eleven, 
were  charged  in  the  same  indictment  with  a  common  assault  on  Elizabeth  Ellen 
Searle,  a  girl  of  nine  years  of  age.  It  was  proved  at  the  trial  that  the  four  par- 
ties went  into  a  hay-loft,  when  each  one  of  the  three  boys  had  connection  with 
the  girl,  and  penetration  was  effected  in  each  case.  When  the  boys  first  began  to 
take  liberties,  the  girl  showed  some  unwillingness,  but  eventually  she  ceased  to 
offer  any  opposition,  and  apparently  assented.    The  verdict  of  the  Jury  was 
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'  Guilty,  the  child  being  an  assenting  party,  bat  that,  from  her  tender  years,  she 
did  not  know  what  she  was  abont.'  The  question  reserved  for  the  opinion  of 
the  court  is,  whether,  under  the  peculiar  circumstances  of  the  case,  the  girl, 
being  of  the  age  of  nine  years  only,  actually  did  give,  or  was  competent  to  give 
such  assent  to  the  action  in  question  as  to  invalidate  the  conviction  for  a  common 
assault.'* 

Parke,  B.  The  case  of  Begina  v.  Martinf^  decided  that  consent  makes  an  end 
of  the  charge  of  assault. 

B,  C.  Bobiruon,  for  the  prosecution.  I  submit  that  the  verdict  in  this  case  is 
a  verdict  of  guilty,  as  there  is  a  presumption  of  law  that  a  child  so  young  can 
not  consent. 

Alderson,  B.    The  contrary  has  been  decided  several  times. 

Parke,  B.    You  can  not  distinguish  this  case  from  that  of  Begina  v.  Martin. 

B,  C.  Bobinaon,  In  the  case  of  Begina  v.  SaunderSf^  a  woman  submitted  to  a 
man,  supposing  him  to  be  her  husband,  and  that  was  held  to  be  an  assault. 

Alderson,  B.  The  jury  find  here  that  the  girl  was  an  assenting  party,  but 
that  she  did  not  know  what  she  was  about. 

B,  C,  Bobinaon.  It  might  have  been  a  child  of  only  two  years  old,  who  might 
not  resist,  and  there  might  in  tliat  case  have  been  such  a  consent  as  is  found 
here. 

Coleridge,  J.  The  jury  say  that  the  girl  was  an  assenting  party  to  a  connec- 
tion.   No  jury  would  find  the  consent  of  a  child  of  two  years  old. 

B.  C.  Bobinaon,  I  must  contend  that  an  assent,  to  justify  an  assault,  must  be 
an  actual  assent  given  by  a  mind  capable  of  giving  an  assent. 

Parke,  B.  It  has  been  decided  directly  the  contrary  in  the  cases  of  Beginay. 
Bankaf*  and  Begina  t.  Meredith,*  in  addition  to  the  case  of  Begina  v.  Martini 

B.  (7.  Bobinaon.  Suppose  the  case  of  an  idiot,  or  a  person  asleep.  Here  the 
jury  find  that  the  child  had  not  intelligence  to  consent. 

Lord  DENiiAN,  C.  J.  I  hope  that  the  courts  will  state  their  cases  a  little  more 
clearly  than  this  is  stated.  I  think  on  the  evidence,  that  the  indecent  liberties 
were  against  the  consent  of  the  girl,  and  that  the  jury  ought  to  have  found  the 
defendants  guilty.  But  they  have  found  by  their  verdict  that  she  consented. 
Mr.  Bobinson  has  argued  that  she  could  not  give  a  legal  consent;  but  I  think  it 
is  enough  If  she  gave  an  actual  consent. 

B.  C.  Bobinaon»  It  was  clear  that  after  the  liberties  taken  at  first,  there  wtLS 
consent,  in  fact,  as  these  practices  had  been  going  on  for  a  long  time  at  a  school 
to  which  these  children  went,  and  where  they  had  been  taught  them  from  the 
teacher  of  the  school. 

Lord  Dbnman,  C.  J.  A  verdict  of  not  guilty  must  be  entered.  Conviction 
wrong. 

InB.  V.  Boadley,^  the  child  assaulted  was  only  seven  years  old.  The  case 
went  to  the  Court  of  Appeal  on  the  following  reserved  case :  Edward  Boadley 
(aged  twenty)  was  indicted  for  assaulting  Sarah  Ann  Benton,  a  child  seven 
years  old. 

According  to  the  evidence  given  at  the  trial,  the  mother  noticing  that  she 
had  a  discharge  from  her  private  parts,  took  her  to  a  surgeon  for  advice,  who 
treated  the  case  as  one  of  gonorrhoea. 
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In  consequence  of  this,  Inquiries  were  made,  and  the  child  stated  at  the  trial 
that  she  and  another  child  of  a  like  age  had  been  accustomed  to  ride  with  the 
prisoner  in  his  milk  cart,  and  that  on  one  occasion  she  and  the  prisoner  got  out 
of  the  cart  and  went  into  a  yard,  that  there  the  prisoner  undid  his  trousers, 
and  lifted  up  her  clothes  putting  his  private  parts  against  her  own. 

The  prisoner,  on  being  examined  by  a  surgeon,  was  found  to  be  diseased,  and 
in  such  a  state  that  contact  with  his  person  might  have  infected  the  child  in 
the  manner  described  by  the  surgeon.  There  was  no  sign  of  penetration  or  of 
Tiolence.  The  prisoner  was  defended  by  counsel,  who  proposed  to  address  the 
jury  on  the  question  of  the  child's  consent  to  the  prisoner's  act. 

The  chairman,  however,  refused  to  allow  the  question  of  consent  to  be  put 
to  the  jury,  ruling  that  a  child  of  seven  years  might  submit,  but  is  incapable  of 
giving  consent  in  such  a  case.  The  prisoner  was  convicted,  and  sentenced  to 
twelve  month's  imprisonment,  with  hard  labor.  He  is  now  undergoing  his 
sentence. 

The  question  reserved  for  the  court  is  the  correctness  or  otherwise  of  the 
chairman's  ruling  in  the  case.  H.  St.  John  Halford. 

Dbnman,  J.  Is  not  this  case  concluded  by  the  decision  of  this  court  in  Begina 
V.  Bead,  and  others?  ^  Lush,  J.  The  ruling  of  the  chairman  can  not  be  sup- 
ported. Conviction  quashed. 

So  at  common  law  there  is,  can  be  no  such  thing  as  a  conviction  for  an  inde- 
cent assault  on  a  girl  between  ten  and  twelve  if  she  consents  to  it.' 

In  State  v.  Pickett,*  upon  the  trial  of  an  indictment  for  rape  committed  upon 
a  female  within  the  age  of  twelve  years,  the  defendant  was  convicted  of  an  as- 
sault with  intent  to  commit  rape.  This  was  held  error,  if  what  defendant  did 
was  with  the  female's  actual  consent.  And  it  was  laid  down  that  the  attempt 
to  commit  rape  can  never  constitute  an  assault,  when  the  female  actually  con- 
sents to  what  is  done,  whether  she  is  within  the  age  of  twelve  years  or  not. 
Beatty,  J. :  <<  One  of  the  assignments  of  error  in  this  case  is,  in  our  opinion, 
well  founded.  The  defendant  was  indicted  for  rape,  and  convicted  of  an  assault 
with  intent  to  commit  rape.  His  motion  for  a  new  trial  was  overruled,  and  he 
was  sentenced  to  fourteen  years'  imprisonment.  The  evidence  adduced  at  the 
trial  showed  that  the  object  of  the  supposed  assault  was  a  female  under  the  age 
of  twelve  years,  and  in  submitting  the  case  to  the  Jury  the  court,  among  other 
things,  charged  them  as  follows:  'If  the  female  is  under  the  age  of  twelve 
years  she  is  deemed  incapable  of  consenting  to  any  carnal  intercourse,  and  the 
legal  presumption  that  any  such  carnal  knowledge  is  forcible  and  against  her 
will  is  conclusive.  If  the  Jury  believe  from  the  evidence  that'the  defendant  is 
over  fourteen  years  of  age,  and  that  the  girl  known  as  Caroline  Davis  is  under 
the  age  of  twelve  years,and  at  the  time  and  place  charged  in  the  indictment,  the  de- 
fendant did  have  carnal  knowledge  of  her  by  penetrating  her  body,  he  is  guilty  of 
rape.  *  ^  ^  But  if  the  jury  believe  that  the  defendant  attempted  to  commit  a  rape 
and  failed  to  effect  a  penetration,  as  above  described,  they  should  find  a  verdict 
of  guilty  of  assault  with  the  intent  to  commit  rape.*  To  the  giving  of  this 
charge  the  defendant  excepted;  and  he  argues  that  it  was  erroneous  for  this 
reason :  That  the  jury  was  thereby  instructed  that  upon  proof  of  an  unsuccess- 
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ful  attempt  to  have  carnal  knowledge  of  the  girl,  he  might  be  conricted  of  an 
assault  to  commit  rape,  although  everything  he  did  was  with  her  actual  con- 
sent—  the  law  being,  as  he  contends,  that  an  attempt  to  commit  rape  can  never 
constitute  an  assault  when  the  female  actually  consents  to  what  is  done, 
whether  she  be  within  the  age  of  twelve  years  or  not. 

<<  When  the  proposition  was  stated  on  the  oral  argument  of  the  case,  I  was 
strongly  inclined  to  consider  It  nntenable,  and  to  hold  that  the  charge  of  the 
district  judge  was  correct;  but  after  examining  the  cases  relating  to  the  sub- 
ject, I  am  convinced  that  the  weight  of  reason  and  authority  Is  on  the  side  of 
the  appellant.  The  common-law  definition  of  rape  is  '  the  carnal  knowledge 
of  a  woman  forcibly  and  against  her  will."  ^  The  same  definition  Is  adopted  by 
our  statute  .>  Under  this  definition  an  assault  Is  a  necessary  ingredient  of  every 
rape,  or  attempted  rape.  But  it  is  not  a  necessary  Ingredient  of  the  crime  of 
carnally  knowing  a  child  under  twelve  years  of  age,  with  or  without  her  con- 
sent, which  Is  defined  In  ^e  latter  part  of  the  section,  and  which  Is  called 
'rape.'  It  Is  obvious  that  here  are  two  crimes,  differing  essentially  in  their 
nature,  though  called  by  the  same  name.  To  one  force  and  resistance  are  essential 
ingredients,  while  to  the  other  they  are  not  essential ;  they  may  be  present  or 
absent  without  affecting  the  criminality  of  the  fact  of  carnal  knowledge.  As 
an  assault  Implies  force  and  resistance,  the  crime  last  defined  may  be  committed 
or  at  least  attempted  without  an  assault,  if  there  is  actual  consent  on  the  part  of 
the  female.  This  is  well  settled  tn  England  where,  under  the  provisions  of  sev- 
eral statutes,  the  carnal  knowledge  of  a  female  under  ten  years  of  age,  with  or 
without  her  consent,  Is  made  a  <  felony.'  The  statutory  crime  Is  not  there 
denominated  <  rape,'  and  the  English  judges  have  'escaped  the  confusion  of 
Ideas  which  in  this  country  has,  no  doubt,  arisen  from  the  fact  that  two  essen- 
tially different  crimes  have  been  called  by  the  same  name,  leading  our  courts,  in 
some  instances,  to  attribute  to  the  statutoiy  rape  all  the  qualities  of  common- 
law  rape.  Thus  tn  the  case  of  Hays  v.  People,'  where  the  precise  question  here 
Involved  was  under  discussion,  Judge  Cowan,  delivering  the  opinion  of  the 
court,  said :  '  The  assent  of  such  an  Infant  being  void  as  to  the  principal  crime. 
It  Is  equally  so  tn  respect  to  the  Incipient  advances  of  the  offender.  That  the 
Infant  assented  to  or  even  aided  tn  the  prisoner's  attempt,  can  not,  therefore,  as 
in  the  case  of  an  adult,  be  alleged  In  his  favor  any  more  than  If  he  had  consum- 
mated his  purpose.'  And  this  construction  was  afterward  adopted  by  the 
Supreme  Court  of  Michigan  In  the  case  of  People  v.  McDonald.^  The  New  Tork 
case  was  decided  tn  1841,  and  no  reference  was  made  to  several  cases  then  re- 
cently decided  in  England,  by  which  a  different  construction  had  been  given  to 
a  statute  substantially  the  same  as  that  of  New  Tork.  The  court  was  probably 
not  aware  of  those  decisions.  The  Michigan  case  was  decided  twenty  years 
later,  but  the  court  took  no  notice  of  the  English  decisions,  though  they  were 
referred  to  on  the  argument.  There  may  be  other  cases  which  sustain  the  same 
view,  but  if  so  they  have  escaped  our  attention.  On  the  other  hand  there  Is  a 
still  later  case  decided  by  the  Supreme  Court  of  Ohlo,^  in  which  an  opposite 
conclusion  is  reached  after  a  full  discussion  of  the  question  and  elaborate  re- 
view of  the  authorities.    The  reasoning  of  this  decision  appears  to  as  entirely 
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satisfactory  and  Is  sustained  by  the  authority  of  some  of  the  most  eminent  of 
the  recent  English  judges.^ 

"  We  are  not,  however,  forced  to  the  conclasion,  reluctantly  accepted  by  the 
Ohio  court,  that  our  law  provides  no  punishment  for  an  attempt  to  have  carnal 
knowledge  of  a  consenting  child  within  the  age  of  twelve  years.  Our  statute 
so  far  from  abolishing  the  common-law  rule  that  an  attempt  to  commit  a  felony 
is  a  misdemeanor,  has  enlarged  that  rule  and  made  a  specific  provision  for  the 
punishment  of  attempts  to  commit  offenses  of  every  grade.'  By  virtue  of  the 
provisions  of  sections  2464  and  2087  this  defendant  might  have  been  convicted 
of  an  < attempt  to  commit  rape,'  even  if  the  child  consented  to  all  he  did;  but 
it  was  error  to  Instruct  the  jury  that  he  could  be  convicted  of  *  assault  with 
Intent,'  etc.,  in  that  case.  There  can  be  no  assault  upon  a  consenting  female, 
although  there  may  be  what  the  statute  designates  a  rape.  It  is  quite  possible 
if  this  distinction  had  been  drawn  in  the  instructions  to  the  Jury,  that  the  de- 
fendant would  only  have  been  convicted  of  the  attempt,  for  which  the  extreme 
punishment  is  ten  years'  imprisonment.'  Whereas  the  <  assault  with  intent,* 
etc.,  of  which  he  was  convicted,  may  be  punished  by  fourteen  years'  imprison- 
ment, and  the  defendant  actually  received  that  sentence.* 

"  The  Judgment  is  reversed  and  the  cause  remanded  for  a  new  trial.** 

{  111.  Oonaent  —  Oblld  under  Ten  — Preeumption  of  Non-Consent  may  be 
Bebutted  —  In  O^Meara  v.  i9{ate,^lt  was  held  that  though  a  child  under  ten 
was  presumed  incapable  of  consenting  to  an  act  of  carnal  knowledge,  this  pre- 
sumption might  be  rebutted  by  showing  that  she  understood  the  nature  of  the 
act,  and  consented  thereto,  and  if  this  was  shown  the  prisoner  could  not  be 
eonvlcted.  <<  Did  the  court,"  said  Welch,  J.,  "err  in  its  Instruction  to  the 
Jury?  The  first  proposition  of  the  charge  was  that  a  female  under  the  age  of 
ten  years  is  presumed  incapable  of  consenting  to  an  act  of  camal  knowledge,  or 
any  assault  with  intent  to  commit  the  act.  We  hold  this  to  be  the  law  of 
the  case.  It  seems  at  all  times  to  liave  been  the  rule  of  the  common  law. 
True,  it  is  an  arbitrary  rule,  the  intelligence  of  the  child  depending  much 
Upon  climate,  modes  of  life,  social  customs,  and  education.  All  will  admit, 
however,  the  necessity  of  some  such  rule.  Some  age  must  be  fixed  upon  below 
which  no  child  would  be  deemed  capable  of  giving  that  intelligent  consent 
which  would,  in  the  eyes  of  just  people,  be  any  excuse,  or  even  mitigation,  of 
an  act  of  camal  knowledge,  beyond  what  would  exist,  were  it  actually  against 
the  will  of  the  child.  Ten  years  is,  perhaps,  as  safe  as  any  age  that  can  be  fixed 
upon.  The  strict  rule  will  hardly  ever  be  actually  resorted  to  in  practice,  be- 
cause in  almost  all  cases  there  will  be  some  evidence,  pro  or  con,  to  show  the 
actual  degree  of  intelligence  of  the  child;  and  in  all  cases  it  will  be  a  question 
of  fact  for  the  jury,  whether  the  child  did,  in  fact  understand  the  nature  of  the 
act.  Of  course,  the  presumption  grows  weaker  and  weaker  as  the  child  ap- 
proximates the  age  of  ten,  amounting  to  little  more  than  a  nominal  presumption 
during  the  latter  part  of  the  period.  But  the  court  say,  that  In  order  to  give 
such  consent  'the  will  of  the  child  must  be  so  far  under  the  enlightened  guid- 
ance and  control  of  the  other  faculties,  that  the  mind  can  fairly  comprehend 

1  See  Beg.  «.  Martin, 9  0.  &  P.  213;  Beg.  S  0.  L.,  Beo.  2464. 

V.  Meredith  and  Beg.  v.  Banks,  8  Id,,  689,  *  O.  L.,sec.  2464. 

ff75;  Beg.  v.  Bead,  2  0.  A  E.  967,  and  1  Den.  *  O.  L.,  sec  2S68. 

Or.  Oae.  877,  and  note  to  p.  879.  *  17  Ohio  St.  616  0867). 
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the  nature  and  judge  of  the  consequences  of  the  act.'  Without  saying  that  this 
iQStruction  was  positively  erroneoos,  we  apprehend  that  it  would  in  many  cases 
be  calculated  to  mislead  the  jury,  by  being  understood  to  require  too  high  a 
degree  of  intelligence  in  the  female.  We  would  prefer  to  put  the  rule  in  words 
less  broad  and  comprehensive,  and  less  metaphysical,  merely  leaving  it  to  the 
jury  to  say  whether  the  female  in  fact  understood  the  nature  of  the  act  — 
whetl^er  she  had  such  knowledge  on  the  subject  as  females  at  the  age  of  ten 
usually  have. 

<*  We  are  satisfied,  however,  that  the  court  erred  in  charging  the  jury  that  in 
order  to  rebut  the  presumption  of  inability  on  the  part  of  the  female  to  consent, 
the  evidence  of  the  defendant  must  prove  her  ability  <  beyond  a  reasonable 
doubt.'  A  bare  preponderance  of  evidence  is  all  that  should  be  required  for 
that  purpose.  To  hold  otherwise  would  be  to  resolve  a  doubt  against  the  de- 
fendant, which  the  law  never  does  in  a  criminal  case,  preferring  always  the 
acquittal  qt  the  guilty  to  the  conviction  of  the  innocent.  We  are  also  clear  in 
the  opinion  that  the  verdict  of  the  jury  was  contrary  to  evidence,  and  that  the 
court  should  have  allowed  a  new  trial  upon  that  ground.-  The  testimony  sat- 
isfies us  that  she  had  quite  intelligence  enough  and  knowledge  enough  to  enable 
her  to  understand  substantially  the  nature  of  the  act  attempted,  and  to  render 
her  actual  consent  inconsistent  with  the  legal  idea  of  an  assault.  Had  the  de- 
fendant been  over  seventeen  years  of  age,  and  had  the  act  been  consummated, 
we  have  no  doubt,  but  the  defendant  would  have  been  guilty  of  '  carnally 
knowing  and  abusing  her  with  her  consent.'  The  legal  idea  of  '  consent '  in 
the  one  case  Is  the  same  as  in  the  other;  and  if  its  presence  in  the  one  works  a 
conviction  of  carnal  knowledge  and  abuse,  its  presence  in  the  other  must  work 
an  acquittal  of  rape,  or  an  assault  with  intent  to  commit  a  rape." 

§112.  Consent  —  Bape. — The  case  of  rape  furnishes  a  frequent  illustra- 
tion of  consent  as  a  defence  to  crime,  it  being  universally  held  that  where 
the  woman  consents  rape  cannot  be  committed.^ 

§  118. Bape ~  The  '^tTtmost  Resistance  "  Bequlred. — Therefore  it  is 

laid  down  that  the  evidence  on  .a  charge  of  rape  must  show  an  entire  want  of 
consent,  and  that  the  woman  must  resist  to  the  utmost.' 

§  114. utmost  Besistance  Bequired— State  v.  Burgdort. — In  State  y. 

Burgdorf,^  it  was  held  that  there  must  be  no  consent,  however  reluctant,  Sheb* 
WOOD,  J.,  saying :  Burgdorf  was  indicted  for  the  crime  of  rape  alleged  to  have 
been  perpetrated  by  him  on  Anna  Bossbach,  a  girl  about  sixteen  years  of  age. 
The  trial  of  the  cause  resulted  in  a  verdict  of  guilty,  and  judgment  accordingly , 
and  after  moving  unsuccessfully  for  a  new  trial,  this  caase  comes  here  by 
appeal. 

1  Brown  v.  People,  8S  Mich.  206  (1877) ;  most  resistance  is  always  received.'*    Peo- 

Olark  V.  State,  80  Tex.  448  (1867) ;  flyler  v.  pie  v.  Abbott,  19  Wend.  194  (1838) ;  State  «. 

8tete,71  Ind.  49  (1880);  Wright  v.  State,  4  Perkins,  11  Mo.  (App.)  82  (1881;  Baldwin  v. 

Humph.  198  (1843).  State,  16  Tex.  (App.)  S76  (1883) ;  Jenkins  v. 

i  People  V.  Dohrlng,  69  N.  T.  874  (1874) ;  State,  1  Tex.  (App.)  346  (1876) ;  Jones  v.  State, 

Whlttaker  v.  State, 50  Wis.  519.    "In  rape  10 Tex.  (App.)  658  (1881). 

any  fact  tending  to  the  inference  that  there  <  63  Mo.  66  (1878). 
was  not  the  utmost  relaotanoe  and  the  at- 
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The  only  ground  relied  on  for  a  reversal,  Is  that  the  verdict  Is  entirely  unsup- 
ported by  the  evidence.  Without  setting  forth  In  detail  the  dlsgastlng  particu- 
lars of  this  accusation,  It  Is  sufficient  to  say  with  re^rd  to  the  salient  points 
In  the  evidence,  that  whether  we  consider  the  place  of  the  reputed  offense  (a 
house  but  a  few  feet  distant  from  one  In  which  two  families  were  then  living), 
the  early  hour  In  the  evening  at  which  It  Is  said  toliave  occurred,  or  the  manner 
of  Its  alleged  perpetration  (viz. :  the  seizure  by  the  defendant  of  both  of  the  girrs 
hands,  In  one  of  his,  the  holding  of  them  behind  her  back,  raising  one  of  her 
legs  with  one  hand,  and  the  other  leg  with  his  foot  pulling  her  <*  astraddle,'' 
of  his  lap  and  consummating  the  outrage,  and  this  too,  while  holding  to  the 
table  on  which  was  a  lighted  lamp,  with  his  other  hand,  and  thus  preventing 
her  from  pushing  him  over,  as  she  says  the  second  time),  the  story  of  the  girl 
Is  to  the  last  degree  improbable. 

In  addition  to  this,  she  Is  contradicted  by  Hammlll,  a  witness  on  the  part  of 
the  State  who  was  peeping  through  the  crack  of  the  door,  only  seven  or  eight 
feet  distant,  and  who  reiterates  the  statement,  that  though  he  heard  a  kind  of 
screaming  at  first,  the  girl  made  no  outcry  while  the  ofEense  was  being  per- 
petrated; and  that  after  defendant  laid  down  his  pipe  and  took  her  by  the  arm, 
and  placed  her  in  the  position  above  referred  to,  she  seemed  to  be  <<  satisfied," 
and  that  she  also  caught  hold  of  the  table  with  the  lighted  lamp  on  It;  and  the 
lamp  stood  still.  And  Ehert,  though  not  so  positive  in  his  statements  as  to  out- 
cries, as  Hammell,  says  he  heard  no  screaming  while  he  and  the  former  were 
together  at  the  door.  Further  than  that,  the  physician  who  examined  the  girl 
the  next  day,  stated  that  he  found  no  bruises  on  her  person,  and  that  he  got  her 
to  make  statements  as  to  the  alleged  offense. 

In  trials  of  this  character,  the  admonitory  advice  of  Lord  Hale,  that  this  Is 
an  accusation  easily  made,  hard  to  be  proved,  and  still  harder  to  be  defended 
by  one  ever  so  Innocent,  should  never  be  forgotten.  Here,  the  testimony  of 
the  party  said  to  be  injured.  Is  not  only  unsupported  by  any  other  evidence,  but 
In  Its  more  prominent  and  essential  features,  is  fiatly  contradicted  and  she 
never  makes  any  complaint  only  as  it  is  extorted  from  her  by  the  Interrogatories 
of  the  medical  examiner.  Besides  the  method  of  the  sexual  act  inqaestion 
•can  scarcely  be  credited,  unless  consent  was  one  of  the  ingredients  of  the 
transaction.  Thus  where  the  prisoner  worked  himself  under  the  prosecutrix, 
and  in  this  way  had  connection  with  her  it  was  held  no  rape,  and  this  evldentiy 
upon  the  ground  of  extreme  improbability. 

The  crime  under  consideration,  can.  In  the  language  of  one  of  the  author- 
ities, only  be  committed  when  there  is  on  the  part  of  her  on  whom  the  attempt 
is  made,  <<the  utmost  reluctance,  and  the  utmost  resistance."  The  ''  passive 
policy,"  or  a  mere  half-way  case  will  not  do.  It  certainly  must  have  been  a 
veiy  amicable  struggle  indeed,  which  would  infiict  no  bruises  on  the  girl; 
cause  no  outcries  during  Its  continuance,  and  leave  the  lighted  lamp  standing 
still  upon  the  table;  which  in  the  effort  for  supremacy  was  grasped  by  both 
contestants.  In  a  word,  this  was  not  the  conduct  of  a  woman  Jealous  of  her 
chastity,  shuddering  at  the  base  thought  of  dishonor,  and  flying  from  pollution. 
Had  it  not  been  for  the  tell-tale  crack  In  the  door,  we  doubtless  would  have 
never  heard  from  this  case. 

The  juiy  committed  the  very  common  error  of  allowing  the  heinousness  of 
the  chiuge  to  hurry  them  on  to  the  conclusion  reached  in  this  verdict.  But  ac- 
cusation and  guilt  are  not  yet  synonymous — some  attention  has  still  to  be  paid 
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to  the  rales  of  eyidence,  and  the  court  should  not  have  permitted  the  verdict^ 
*'  baseless  as  the  labrlc  of  a  vision.'' 
Judgment  reversed  and  cause  remanded.    The  other  judges  concur. 

§  115.  Ckmsent— Rape. — Other  Verdicts  Reversed  beoauae  Wantof  Ck>n^ 
sent  not  Clearly  Proved. — People  v.  Marriaorif^  is  a  case  where  the  verdict  waa 
reversed  above  on  the  ground  of  the  consent  of  the  female.  The  Judgment  on 
this  point  was  as  follows :  **  Both  parties  to  the  transaction  Were  respectable. 
The  defendant,  at  the  time  of  the  trial,  was  supervisor  of  the  town  in  which  he 
resided,  and  the  father  of  the  prosecutrix  was  a  magistrate  of  the  same  town. 
The  prosecutrix  herself,  at  the  time  of  the  alleged  offense,  was  but  sixteen  years 
old  and  the  defendant  about  twenty-five.  They  had  attended  a  party  at  the  house 
of  a  neighbor,  and  the  prosecutrix,  upon  the  Invitation  of  the  defendant,  rode 
home  with  him  on  horseback.  The  house  of  her  father  stands  some  fourteen  rods 
from  the  road.  The  prosecutrix  testified  that  when  they  reached  the  gate  or 
bars  the  defendant  hitched  his  horse,  and  they  went  towards  the  house  together, 
the  defendant  having  his  arm  around  her  waist;  that  after  they  had  proceeded 
a  short  distance,  the  defendant  proposed  to  her  to  go  aside  from  the  path,  but 
she  declined,  saying  that  she  was  going  to  the  house ;  that  he  then  pulled  her  & 
few  steps  aside  from  the  path,  and  with  his  arms  around  her  waist,  laid  her 
upon  the  ground,  and  then  had  connection  with  her.  She  made  no  outcry,  nor 
did  she  pretend  that  she  made  any  resistance.  She  stated  that  she  told  him  to 
let  her  go,  and  that  she  tried  to  get  away;  that  after  he  had  raised  her  clothes 
and  lay  upon  her  person,  he  put  his  mouth  upon  hers;  that  she  made  no  outcry 
before  he  did  this,  but  she  did  halloo  once  before  she  left  the  ground;  that  she 
was  not  upon  the  gpround  to  exceed  a  minute.  The  prosecutrix  was  herself  a 
strong,  healthy  girl.  The  family,  consisting  of  her  father,  two  brothers,  and  a. 
lad  sixteen  years  old,  together  with  several  females,  were  In  the  house  at  the 
time.    They  were  in  the  front  part  of  the  house  where  a  light  was  burning. 

To  constitute  the  crime  for  which  the  defendant  was  tried,  there  must  be  aa 
unlawful  and  carnal  knowledge  of  a  woman  by  force  and  against  her  will. 
There  must  be  "the  utmost  reluctance  and  the  utmost  resistance.'*  It  was 
well  said  by  Cowen,  J.,  in  People  v.  Abbott,*  <*a  mixed  case  will  not  do. 
The  connection  must  be  absolutely  against  the  will."  In  this  case  there  was 
no  great  inequality  of  strength  between  the  parties.  The  prosecutrix,  if  she 
was  the  weaker  party,  was  bound  to  resist  to  the  utmost.  Nature  had  given 
her  feet  and  hands  -with  which  she  could  kick  and  strike,  teeth  to  bite  and  a. 
voice  to  ciy  out;  all  these  should  have  been  put  in  requisition  in  defence  of  her 
chastity.  I  can  not  see  that  anything  like  this  was  done.  The  girl  herself  does 
not  pretend  that  she  made  any  physical  resistance,  and,  according  to  her  own 
account,  the  only  outciy  she  made  was  after  the  offense  had  been  committed. 
No  marks  of  violence  were  left  upon  her  person,  and  she  did  not  disclose  what 
had  occurred  until  several  days  after.  It  was  proved,  too,  on  the  part  of  the  de> 
fence,  that  the  sister  to  whom  she  made  the  disclosure,  had  said  that  she  did 
not  suppose  that  the  prosecutrix  would  ever  have  told  what  had  happened  if 
she  had  supposed  the  defendant  could  be  hurt  by  it.  Upon  a  state  of  facts  like 
this,  I  can  not  concur  with  the  jury  in  pronouncing  the  defendant  guilty  of  a 
rape.    He  may.  Indeed,  be  guilty  of  seduction,  an  offense  kindred  in  morals^ 

1  1  Park.  e4S  (18M).  >  19  Wend.  192. 
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but  by  no  meanB  the  same  in  law.    The  verdict  Is  not  sustained  by  the  e vldencey 
and  a  new  trial  most  be  granted. 

In  Oleacn  y.  iSI{at6,ithe  court  in  reverslDg  a  conviction  below  says:  <<The 
offense  is  alleged  to  have  been  committed  about  ten  o'clock  at  night  in  the  shanty 
in  which  the  prosecutrix  resided,  in  the  city  of  Lincoln.  Several  neighbors 
resided  within  hearing  distance,  but  she  made  no  outcry.  Her  clothes  were 
not  torn  nor  were  there  any  marks  of  violence  on  her  person  to  Indicate  a 
struggle,  although  there  is  some  testimony  showing  there  was  a  slight  mark 
upon  her  neck;  but  she  seems  to  have  testified  in  the  preliminary  examination 
that  there  were  no  such  marks.  Taking  the  testimony  of  the  prosecutrix  as 
true,  and  it  faUs  to  show  such  re  sistance  on  her  part  as  will  warrant  a  convic* 
tion  for  rape.'* 

In  PeopU  V.  BrofWi^^  the  prosecutrix,  ICrs.  Julia  Dow,  and  her  sister-in-law, 
Mrs.  Lupton,  were  riding  on  the  same  horse,  on  a  pubUc  highway,  about  eleven 
o'clock  a.  m..  ICrs.  Lupton  was  in  the  saddle,  and  Mrs.  Dow  was  riding  be- 
hind. They  were  going  from  their  home  to  Mr.  Dermott's,  and  had  passed 
Mr.  Turner's  house,  and  got  within  about  three-quarters  of  a  mile  of  Mr.  Der* 
mott'8  when  they  met  defendant  Brown .  The  testimony  of  the  two  women  was, 
in  substance,  that  Brown  said  to  them,  that  is  a  nice  way  to  ride.  That  Mrs. 
Dow  asked  him  if  he  had  seen  her  horse  at  his  place  lately,  and  he  replied  yes, 
that  it  was  in  the  pasture,  and  that  if  they  would  go  back  (Brown  lived  at  the 
Turner  place),  and  get  <Unner,  he  would  get  the  horse  for  her.  She  said,  no, 
we  are  going  to  Mr.  Dermott's  and  he  will  get  the  horse.  That  the  horse  was 
walking,  and  Brown  followed  them,  insisting  on  their  going  back  to  dinner  and 
he  would  get  ICrs.  Dow*s  horse.  That  Brown  came  up  and  took  hold  of  Mrs. 
Dow,  when  she  asked  Mrs.  Lupton  to  make  the  horse  go  faster.  Mrs.  L.  made 
the  horse  trot,  when  Mrs.  Dow  told  her  to  stop  and  go  slower.  That  Brown 
continued  walking  by  her  side,  when  she  Jumped  off  the  horse  and  took  hold 
of  Mrs.  Lupton's  hand  and  walked  by  the  side  of  the  horse.  That  Brown  then 
put  his  arms  around  her  waist  and  threw  her  down  and  raised  her  clothes. 
That  she  asked  Mrs.  Lupton  to  pull  him  off  and  strike  him.  That  Mrs.  L.  tried 
to  pull  him  off,  and  then  struck  him  with  a  stick.  That  Brown  was  over  Mrs. 
Dow  with  his  privates  exposed,  and  had  her  clothes  up,  and  unbuttoned  her 
drawers,  and  pulled  them  down  about  her  knees,  and  her  legs  apart.  That 
Mrs.  L.  left  and  said  she  would  call  Mr.  Wall,  and  when  she  had  got  away  some 
distance,  Brown  left  Mrs.  Dow  voluntarily.  While  this  was  taking  place  there 
was  no  violent  struggle,  but  both  women  stated  that  they  told  Brown  to  get 
away.  The  charge  in  the  indictment  was,  that  Brown,  with  force  and  arms  in 
and  upon  one  Julia  Dow,  a  female  of  twenty-one  years  of  age,  and  not  the  wife 
of  said  F.  A.  Brown,  feloniously  did  make  an  assault  with  intent  then  and  there 
to  commit  an  act  of  sexual  intercourse  with  the  said  Julia  .Dow,  by  force  and 
violence,  against  her  will,  contrary  to  the  force,  form,  and  effect  of  the  statute 
in  such  case  made  and  provided. 

The  defendant  was  convicted,  and  moved  in  arrest  of  judgment,  because  the 
indictment  was  insutflcient.  The  court  overruled  the  motion.  The  defendant 
appealed. 

By  th^  Court,  **  The  indictment  we  think  good  in  substance,  though  not  so 
well  drawn  as  to  become  a  valuable  precedent  in  criminal  pleading.  But  the 
evidence  f&lls  wholly  short  of  establishing  the  crime  charged  upon  the  defend- 

1  11  Keb.  276  (1881).  >  47  Cal.  447  (1S74). 
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ant.  There  was  no  resistance  upon  the  part  of  the  woman,  or  If  there  was  any, 
It  was  of  sach  equivocal  character  as  to  fairly  suggest  actual  consent,  or  at 
most  not  a  very  decided  opposition  on  her  part.  Judgment  reversed  and  cause 
remanded  for  a  new  trialJ*^ 

''Apply  these  principles,**  said  the  Supreme  Court,  in  reversing  the  con- 
viction in  Crockett  v.  State,^  "  to  this  case,  and  there  is  not  a  single  particu- 
lar in  which  the  testimony  comes  up  to  them.  True,  the  witness  was  not 
proven  to  be  of  111  fame,  nor  did  it  appear  that  she  had  given  wrong  descrip- 
tions of  the  place.  But  it  does  appear  that  the  act  was  done  if  not  in  a  public 
place,  near  to  a  neighborhood  road;  just  outside  of  it  which  was  continually 
being  traveled;  that  the  wife  and  mother-in-law  of  the  accused  had  just  walked 
off;  were  still  in  sight,  and  could  have  seen  them  had  they  looked  around;  that 
she  did  not  <  halloo  loud ; '  that  she  got  up;  finished  getting  wood  and  went 
to  washing  near  by  defendant's  house ;  did  not  tell  anybody,  but  her  sister-in- 
law  the  next  Sunday,  four  days  afterwards,  and  that  proven  by  nobody  but 
herself;  that  the  sister-in-law  seems  to  have  been  so  kittle  Impressed  by  it 
that  she  did  not  tell  the  father  or  any  one  else  until  after  the  pregnancy  was 
discovered;  that  It  was  the  first  time  she  ever  had  connection  with  a  man; 
that  she  was  by  this  first  act,  committed  by  violence  and  over  her  resistance 
begotten  with  child,  and  never  said  one  word  about  it,  which  was  properly 
proven  until  after  she  was  known  to  be  pregnant.  This  dereliction  from  the 
rule  quoted  is  too  great  on  the  part  of  the  prosecution  to  allow  the  verdict  to 
stand." 

In  Jacques  v.  Feoplef*  the  prisoner  and  one  Harris  were  convicted  of  rape  on 
Jane  Smith.  In  the  Supreme  Court  the  conviction  was  reversed  on  the  ground 
that  resistance  had  not  been  shown  but  on  the  contrary  the  proof  showed  con- 
sent. Brebse,  J.,  in  delivering  the  opinion  of  the  court  said :  **  We  have  exam- 
ined the  record,  voluminous  as  it  is,  made  so  by  the  Introduction  of  much 
matter  which  could  have  been  properly  omitted,  and  fail  to  find  a  particle  of  evi- 
dence going  to  establish  the  guilt  of  the  plaintiff  in  error  of  the  matter  charged, 
or  of  any  act  bordering  on  an  assault  with  intent  to  commitrape.  There  is  proof 
tending  to  show  that  these  parties  were  concerned  in  a  plan  to  induce  the  girl 
to  accompany  them  to  Chicago,  in  which  they  succeeded,  using  no  force  what- 
ever, she  accompanying  them  in  their  carriage  voluntarily.  The  girl  was  stay- 
ing at  a  Mrs.  Goodyear's,  who  kept  a  saloon  at  Leyden  Centre,  in  the  environs  of 
Chicago,  and  was  there  induced  by  Harris  to  partake  of  some  wine,  for  which 
he  called,  and  he  became  importunate  in  his  efforts  to  be  familiar  with  her,  and 
to  induce  her  to  go  with  him  to  Chicago.  She,  perhaps  somewhat  stuplfied  by 
the  wine  she  had  taken,  left  Mrs.  Goodyear's  some  time  in  the  evening,  and 
walked  some  distance  (about  half  a  mile)  on  the  road  to  Chicago,  when  she 
was  overtaken  by  Harris  and  Jacques  in  a  buggy,  and  by  some  means  not  satis- 
factorily explained,  became  an  occupant  of  it.  When  they  reached  the  city 
Jacques  got  out  of  the  buggy  and  Harris  and  the  girl  also.  This  was  at  Barter's 
Baloon,  comer  of  Union  and  Erie  Streets,  into  which  Jacques  entered  with  John 
Lomax,  and  took  something  to  drink.  Harris  and  the  girl  went  to  the  National 
Hotel,  at  the  comer  of  Washington  and  Wells  Streets,  and  about  one  mile  from 
this  saloon.  At  the  hotel  Harris  asked  for  a  room  for  himself  and  wife,  and 
they  were  put  in  room  No.  14,  where  they  remained  all  night.  Michael  Smith, 
the  proprietor  of  this  hotel,  testifies  that  he  saw  them  when  they  went  up  stairs 

1  49  Oa.  ISS  (1873).  S  66  IlL  86  (1873). 
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from  the  office;  he  lit  them  up;  did  not  notice  anything  in  the  actions  of  the 
girl  wliatever  more  tlian  would  be  in  the  action  of  any  female;  heard  no  outciy 
dnring  the  ni^ht  nor  in  the  morning;  no  complaint  was  made  to  him.  When 
he  asked  for  a  room  the  girl  was  outside  in  the  hall;  his  name  was  not  regis- 
tered as  Harris.  The  girl  was  standing  against  the  door  when  he  opened  it, 
and  she  moved  out  of  the  way  for  him  to  pass  her.  She  walked  up  stairs  with- 
out assistance,  deliberately  into  the  room;  had  to  go  up  sixteen  steps. 

"  The  girl,  on  her  cross-examination,  states  that  after  she  got  out  of  the  buggy 
she  walked,  but  don't  remember  putting  up  at  the  National  Hotel  that  night. 
She  says  she  woke  up  about  seven  o'clock  the  next  morning;  does  not  know 
that  she  had  any  carnal  connection  with  Harris  that  night ;  to  her  best  of  recollec- 
tion, she  had  not,  to  her  knowledge,  that  evening.  Harris,  in  the  morning, 
gave  her  money  to  buy  a  ticket  to  go  to  Harlem.  She  further  says  she  never 
had  connection  with  any  man  to  her  knowledge.  She  further  says  she  lay  at 
the  back  of  the  bed;  that  Harris  did  not  even  feel  of  her,  nor  even  ask  her,  or 
make  a  vulgar  remark.  She  has  no  knowledge  that  Harris  did  anything  to  her 
at  the  hotel.  The  landlord  who  lighted  them  to  bed  saw  nothing  unusual  in 
her  appearance  or  deportment;  she  did  not  appear  to  be  under  the  influence  of 
stimulants,  and  unassisted,  ascended  a  flight  of  stairs  of  sixteen  steps,  and 
passed  the  night  with  Harris  v^ithout  making  any  complaint.  If  he  had  carnal 
knowledge  of  her  at  that  time,  it  was  not  forcible,  but  with  her  consent,  and 
she  was  of  age  to  give  consent.  However  outrageous  his  conduct  may  have 
been,  it  did  not  amount  to  rape,  and  there  is  nothing  to  show  that  plaintiff  in 
error  knew  tha£  Harris  had  taken  her  to  the  hotel.  They  separated,  after 
reaching  Chicago,  at  Barter's  saloon,  after  which  plaintiff  in  error  was  not  in 
the  company  of  Harris  and  the  girl .  This  was  a  mile  from  the  hotel .  An  exam  1- 
nation  of  the  evidence  fails  to  show  anything  to  sustain  the  flnding  of  the  jury. 
That  plaintiil  and  Harris  were  concepned  in  a  conspiracy  to  abduct  the  girl,  the 
evidence  tends  strongly  to  show;  indeed  but  little  doubt  can  be  sustained  of 
their  guilt  in  this  respect;  but  the  charge  in  the  indictment  is  not  sustained  nor 
is  the  verdict.  For  that  reason,  the  verdict  should  have  been  set  aside.  Be- 
fusing  to  set  it  aside  was  error,  and  for  the  error  the  judgment  is  reversed." 

§  116. Forolble  Defilement  of  Women. — And  it  is  likewise  a  defence 

to  a  charge  of  forcibly  taking  away  a  woman  to  deflle  her.^ 

§  117. Indecent  Assault. — And  consent  is  a  defence  to  an  indecent 

assault  committed  by  a  man  upon  a  man.' 

{  118.  Bape  —  Consent  Ol>tcaned  by  Fraud.  — <<  No  amount  of  per- 
suasion or  solicitation,  however  Improper,  no  amount  of  deception  or  even 
fraud  however  villainous  or  outrageous,  will  make  illicit  intercourse  constitute 
rape,  where  the  woman,  induced  or  persuaded,  consents  to  the  act."  '  This  has 
been  held  in  a  number  of  cases. 

§  118a.  Connection  by  Means  of  Fraudulent  Marriage.  —  "  If  a  woman  be 
beguiled  into  her  consent  by  marrying  a  man  who  had  another  wife  living  or  by 

1  PoUard  v.  State,  S  Iowa,  M7  (1866).  •  Stow«,  J.  in  Com.  v.  CtaUds,  S  Pitts.  891 
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cansing  tbe  nnptialB  to  be  illegally  celebratedi  and  persuading  her  that  the  di- 
rections of  the  law  had  been  observed,  in  neither  case  will  the  pretended  hus- 
band be  goilty  of  a  rape,'*^  as  for  example  obtaining  the  consent  of  a  woman 
to  the  connection  by  means  of  a  flctitioiis  marriage.^ 

§  119.  Fraud  as  to  Medical  Treatment. — Thns,  where  a  medical  man 

obtained  a  girl's  consent  to  a  connection  with  her  by  persuading  her  that  it  was 
apart  of  the  usual  medical  treatment  in  cases  like  hers,'  it  was  not  rape. 

In  Walter  ▼.  People  *•  a  physician  had  sexual  connection  witii  a  single  woman 
thirty  years  of  age,  on  two  occasions  while  attending  her  professionally.  She 
testified  that  he  told  her  she  had  a  disease  of  the  womb,  and  a  physical  exam- 
ination was  necessary,  that  he  professed  to  be  making  the  examination  while 
doing  the  act;  that  she  belieyed  his  statements;  that  it  occurred  in  the  parlor  of 
her  brother's  house  in  the  day  time  wliile  the  wife  of  her  brother  was  in  an  ad- 
joining room,  but  she  made  no  outcry  and  said  nothing  about  it  until  she  found 
she  was  pregnant.    It  was  held  that  the  physician  was  not  guilty  of  rape. 

The  plaintiil  in  error  was  indicted  under  section  22  >  of  the  Revised  Statutes^ 
for  a  rape  upon  Lucy  S.  Jones,  and  was  tried  and  convicted  of  that  crime,  in 
that  court,  in  December,  1865,  and  sentenced  to  imprisonment  in  tbe  State 
prison  for  ten  years. 

By  the  Court,  Gilbebt,  J.  The  plaintiff  in  error  has  been  convicted  of  the 
crime  of  rape,  and  is  now  imprisoned  in  the  State  prison  under  a  sentence  upon 
that  conviction.    The  case  is  before  us  on  a  bill  of  exceptions. 

The  plaintiff  in  error  is  a  physician  having  a  wife  and  four  children,  the  pros- 
ecutrix is  a  single  woman  thirty  years  of  age.  The  commission  of  the  offense 
rests  upon  her  testimony,  alone.  Her  evidence,  briefly  stated,  is,  that  the 
plaintiff  in  error,  while  attending  her  in  a  professional  capacity,  told  her  that 
she  had  a  disease  of  the  womb,  and  that  a  physical  examination  was  necessary; 
that  she  submitted  with  much  reluctance;  that  he  had  carnal  connection  with 
her,  on  two  occasions,  while  professing  to  be  making  such  examination;  that 
this  occurred  in  the  parlor  of  her  brother's  house,  in  the  day  time,  while  the 
wife  of  her  brother  was  in  an  adjoining  room;  that  she  made  no  outcry;  that 
she  believed  that  while  the  plaintiff  in  error  was  doing  these  acts,  he  was  mak- 
ing a  medical  examination  in  the  usual  way;  and  that  she  made  no  revelation 
of  these  occurrences  until  after  she  had  been  told  she  was  pregnant.  No  one, 
we  think,  would  seriously  contend  that  such  a  statement,  made  by  a  female  of 
mature  age,  and  possessing  any  intellectual  capaclly  ought  to  be  allowed  to 
become  the  basis  of  a  judicial  action.  The  effort  of  the  prosecution,  therefore, 
was  to  show  that  the  mental  condition  of  the  prosecutrix  was  such  as  to  ren- 
der her  testimony  credible.  This  effort  failed.  The  only  testimony  on  this 
point  came  from  Dr.  Stickney,  who  had  known  her  twenty  years.  He  testified 
that  *'  She  is  not  an  imbecile,  but  not  a  smart  or  strong-minded  girl."  Further 
comment  on  the  facts  is  unnecesssry. 

The  court,  among  other  points,  charged  the  jury  as  follows:  *<  As  to  the  de- 
gree of  force  used  in  a  case  like  this,  where  resistance  is  not  made  by  reason  of 
a  representation  leading  the  female  to  believe  that  sexual  penetration  of  her 

1  state  V.  Murphy,  6  Ala.  765;  41  Am.  Dec  *  Don  Moran  v.    People,  26  Mioh.   857 
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body  is  necessary  for  the  recovery  from  disease,  the  force  used  In  ordinary 
sexual  Intercourse  is  safficient  to  constitute  a  rape."  An  exception  was  taken 
to  this  part  of  the  charge. 

The  prisoner's  counsel  requested  the  court  to  charge  several  propositions 
presenting  the  point,  that  the  force  requisite  to  constitute  the  crime  of  rape 
had  not  been  proved,  and  also  this  proposition  namely:  that  <<even  if  the  de- 
fendant had  accomplished  his  alleged  purpose  by  fraud,  without  intending  to 
use  force,  then  such  fraud  does  not  constitute  rape,  unless  the  evidence  shows 
that  the  defendant  intended  to  use  force,  if  the  fraud  failed;  *'  but  the  court 
refused  to  modify  the  charge,  and  the  prisoner's  counsel  excepted. 

We  are  of  opinion  that  the  proposition,  quoted  from  the  charge,  is  erroneous. 
No  authority  has  been  cited  sustaining  such  a  proposition.  The  remark  of  Mr. 
Wharton  in  his  treatise,^  can  not  be  regarded  as  having  the  sanction  of  his 
learning  and  ability.  It  rests  upon  no  other  foundation  than  a  note  of  the  re- 
porter in  1  Wheeler's  Criminal  Oases,*  which  states  a  mere  rumor  of  a  decision  by 
BCr.  J.  Thompson.  Loose  statements  of  that  kind  are  entitled  to  no  considera- 
tion whatever.  Principles  contrary  to  those  laid  down  by  the  court  below  have 
been  frequently  asserted.* 

We  are  also  of  the  opinion  that  the.proposition  contained  in  the  request  of 
the  prisoner's  counsel,  which  we  have  quoted,  was  in  several  aspects  of  the 
case  correct,  and  that  the  jury  should  have  been  instructed  accordingly.* 

The  judgment,  therefore,  must  be  reversed,  and  as  the  evidence  makes  out 
no  offense  against  the  prisoner,  he  is  absolutely  discharged.* 

{  120. Praudtdent  Pereonatlon  of  Hnaband. — Nor  is  it  rape  where  the 

consent  of  the  woman  is  obtained  by  fraudulently  personating  her  husband.* 

In  B.  V.  Jaekson^^  which  is  the  leading  English  case,  and  was  decided  in  1823, 
the  prisoner  was  convicted  before  Mr.  Justice  Baylet  at  the  Spring  assizes  at 
Lancaster  in  the  year  1822,  for  a  burglary  with  an  attempt  to  commit  rape  upon  a 
married  woman.  It  appeared  in  evidence  that  the  prisoner  went  into  tiie  room 
and  got  into  the  woman's  bed  as  if  he  had  been  her  husband;  that  he  was  in  the 
act  of  copulation  when  she  made  the  discovery^  and  immediately » and  before 
completion,  he  desisted.  The  jury  found  that  he  entered  the  house  with  intent 
to  pass  for  her  husband,  and  to  have  connection  with  her  if  she  did  not  discover 
the  mistake,  but  not  with  the  intention  of  forcing  her  if  she  made  that  dis- 
covery. The  learned  judge  thought  it  right  to  reserve  the  question  for  the  con- 
sideration of  the  judges,  whether  the  connection  with  the  woman,  whilst  she 
was  under  that  mistake,  would  have  amounted  to  rape,  and  he  accordingly  re- 
spited the  sentence.  The  case  was  considered  by  the  judges  In  Trinity  term, 
1822,  when  four  judges  thought  that  the  having  carnal  knowledge  with  a  woman 
whilst  she  was  under  the  belief  of  its  being  her  husband,  would  be  a  rape,  but 
the  other  eight  judges  thought  it  would  not;  and  Dallas,  0.  J.,  pointed  out 
forcibly  the  difference  between  compelling  a  woman  against  her  will,  when  the 
abhorrence  which  would  naturally  arise  in  her  mind  was  called  into  action,  and 
beguiling  her  into  consent  and  co-operation ;  but  several  of  the  eight  judges 
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intimated  that  if  the  case  should  occur  again  they  would  advise  the  jury  to  find 
a  special  verdict. 

In  B.  V.  Clarke^^  decided  in  1854  the  decision  In  Jackson'* 8  Com  was  approved 
by  the  Court  of  Criminal  Appeal  in  a  case  reserved  by  Mr.  Justice  Cbowder  as 
follows: 

*'Blchard  Clarke  was  tried  before  me  at  the  York  Assizes  on  the  16th 
July,  1854,  on  an  indictment  charging  him  in  the  usual  form  with  committing  a 
rape  on  the  person  of  Jane  Murgatroyd,  the  wife  of  John  Murgatroyd.  It  ap- 
peared in  evidence  that  Jane  Murgatroyd  went  to  bed  at  half-past  nine  o'clock 
in  the  evening,  leaving  the  outer  door  of  her  house  unfastened  In  the  expecta- 
tion of  her  husband's  return  home.  Having  fallen  asleep  she  was  awakened  at 
about  half -past  two  o'clock  by  a  man  whom  she  believed  to  be  her  husband 
passing  over  ]ier  and  getting  into  bed  on  the  opposite  side  from  that  on  which 
she  was  lying.  She  then  fell  asleep  again;  and  in  about  ten  minutes  was 
awakened  by  the  man  in  bed  wltii  her  drawing  her  towards  him  and  having  con- 
nection with  her.  She  assented  to  the  con  nection  in  the  belief  that  the  man 
was  her  husband.  She  afterwards  fell  asleep  again  and  awoke  in  about  twenty 
minutes  and  then  first  discovered  that  the  man  in  bed  with  her  was  the  pris- 
oner at  the  bar,  who,  so  soon  as  he  found  himself  detected,  Jumped  out  of  the 
bed  and  went  away.  The  jury  found  the  prisoner  guilty;  but  they  found  also 
that  when  he  entered  the  bed  of  Jane  Murgatroyd  he  intended  to  have  connec- 
tion with  her  fraudulently  but  not  by  force  and  if  detected  to  desist;  where- 
upon I  respited  the  sentence,  reserving  for  the  opinion  of  the  Court  of  Criminal 
Appeal  the  question  whether,  upon  the  above  state  of  facts  and  findings  of  the 
jury,  the  prisoner  is  entitled  to  an  acquittal."  B.  B.  Cbowder. 

The  case  was  argued  on  the  11th  of  November,  1854,  before  Jbbvis,  C.  J., 
Aldebson,  B.,  CoLEBiDaB,  J.,  Mabtin,  B.,  and  Cbowdeb,  J. 

jEBVis,  C.  J.    How  can  you  get  rid  of  the  authority  of  Bex  v.  JaeJuon  J 

Hall.    The  question  is  whether  that  can  be  supported. 

Cbowdbb,  J.  I  reserved  this  case  because  it  is  stated  in  the  report  of  Bex 
V.  Jackson^  that  several  of  the  judges  who  held  that  the  offense  was  not  rape, 
intimated  that  if  the  case  should  occur  again  they  would  advise  the  jury  to 
find  a  special  verdict. 

HaJl.  It  is  true  that  it  was  held  by  a  majority  of  the  judges  in  Bex  v.  JackBon 
that  having  carnal  knowledge  of  a  woman  under  circumstances  which  induce 
her  to  suppose  it  is  her  husband  does  not  amount  to  a  rape;  but  four  of  the 
twelve  judges  who  considered  that  case  thought  that  a  carnal  knowledge  so 
obtained  would  be  a  rape,  and  though  the  other  eight  judges  thought  it  would 
not,  several  of  the  eight  intimated,  that  if  the  case  should  occur  again,  they 
would  advise  the  jury  to  find  a  special  verdict.  The  facts  In  that  case  are  not 
distinguishable  from  the  facts  in  this;  and  although  the  decision  In  BexY,  Jack- 
son has  been  followed  in  subsequent  cases,  the  matter  is  still,  I  apprehend,  open 
for  argument,  and  I  contend  that  the  consent  of  the  prosecutrix  was  not  to  the 
connection  with  the  prisoner,  but  to  a  connection  with  her  husband.  She  sub- 
mitted to  what  she  supposed  to  be  the  exercise  of  a  legal  right,  and  the  pris- 
oner can  not  be  allowed  to  take  advantage  of  his  own  fraud. 

Jbbvis,  C.  J.  We  have  conferred  with  several  of  the  other  judges  and  we 
think  we  can  not  permit  this  question  to  be  opened  now,  but  we  are  bound  by 
tbe  decision  in  Bex  v.  Jackson* 

The  other  judges  concurred.  CcnvietUm  qitMk&i, 
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In  B.  V.  Williams,^  the  prisoner  was  indicted  for  feloniously  ravishing  Mary, 
the  wife  of  Thomas  Capell.  It  was  opened  that  the  prisoner  had  got  into  bed 
with  the  prosecutrix  while  she  was  asleep,  and  had  penetrated  her  person  be- 
fore she  was  aware  that  it  was  not  her  husband,  and  that  the  prisoner  persisted 
and  went  on  to  complete  his  purpose,  notwithstanding  her  resistance  after  she 
had  discovered  that  it  was  not  her  husband.  It  was,  on  this  statement,  sub- 
mitted by  Oreaves  for  the  prosecution,  that  this  case  was  distinguishable  from 
the  case  of  Bex  ▼.  Jackson^  as  there  the  prisoner  intended  to  desist  if  discov- 
ered, but  that  here  he  was  determined  at  all  events  to  effectuate  his  intention. 
It  appeared  from  the  evidence  of  the  prosecutrix,  that  the  prisoner  had  got  into 
her  bed  while  she  was  asleep,  and  that  she  had  allowed  the  prisoner  to  have 
connection  with  her  believing  it  to  be  her  husband,  and  that  she  did  not  dis- 
cover who  he  was  till  after  the  connection  was  over,  and  that  she  then  gave  an 
alarm,  and  the  prisoner  was  secured. 

Alderson,  B.    That  puts  an  end  to  the  capital  charge. 

In  £.  V.  Saunders f^  the  prisoner  was  indicted  for  a  rape  on  Mary  Anne,  the 
wife  of  John  Cleary.  It  appeared  that  the  woman  and  her  husband  were  lodg- 
ing in  the  house  of  the  prisoner,  and  that  she  and  her  husband  had  gone  to  bed 
on  the  night  of  Sunday  the  20th  of  August,  where  she  soon  fell  asleep  with  her 
back  towards  her  husband,  and  that  afterwards  she  was  awoke  by  feeling  a  hand 
passed  round  her,  which  turned  her  round ;  and  that  she,  supposing  it  to  be  her 
husband,  made  no  resistance  to  that  or  to  the  connection  which  immediately 
followed,  but  that  while  the  connection  was  going  on  she  perceived  by  the  per- 
son's breathing  that  it  was  not  her  husband,  and  she  immediately  pushed  him 
off  her;  the  prisoner  then  jumped  out  of  bed  and  left  the  room,  and  she  followed 
him,  and  saw  by  the  light  of  a  candle  that  it  was  the  prisoner.  It  was  further 
proved  by  the  husband  of  the  prosecutrix  that  he  had  on  the  evening  in  ques- 
tion taken  physic,  and  that  after  being  in  bed  some  time  he  was  obliged  to 
go  down  stairs,  where  he  was  for  a  quarter  of  an  hour,  and  that  on  his  return 
he  saw  the  prisoner,  who  was  in  his  shirt,  go  to  his  own  room,  Mrs.  Cleary 
being  then  higher  on  the  stairs,  in  great  agitation.  This  witness  further  noted 
that  his  wif ^  then  passed  him  on  the  stairs,  and  he  fearing,  from  what  she  said, 
that  some  mischief  might  ensue,  went  down  stairs,  and  found  that  she  had 
hanged  herself  in  the  shop,  and  that  when  cut  down  she  was  Insensible,  and  only 
recovered  by  means  of  surgical  assistance.  Gubney,  B.  (in  summing  up).  I 
am  bound  to  tell  you  that  the  evidence  in  ttiis  case  does  not  establish  the  charge 
contained  in  this  indictment,  as  the  crime  was  not  committed  against  the  will 
of  the  prosecutrix,  as  she  consented,  believing  it  to  be  her  husband;  but  if  you 
think  that  that  was  the  case,  and  that  it  was  a  fraud  upon  her,  and  that  there 
was  not  consent  as  to  this  person,  you  must  find  the  prisoner  guilty  of  an 
assault.  Before  the  passing  of  a  very  recent  statute  I  should  have  had  to  direct 
you  to  find  a  general  verdict  of  acquittal,  but  by  that  statute  it  is  enacted,  that 
in  any  case  of  felony,  where  the  crime  charged  sliall  include  an  assault  against 
the  person,  it  shall  be  lawful  for  the  jury  to  find  a  verdict  of  guilty  of  assault 
against  the  person  indicted,  if  the  evidence  shall  warrant  such  finding.  You 
have  heard  the  evidence  of  the  woman.  If  the  case  wanted  confirmation,  it  has 
the  strongest  in  the  fact  of  her  being  in  so  agitated  a  state  that  she  went  and 
hung  herself,  and  was  cut  down  apparently  dead,  and  was  only  saved  by  the 
skill  of  the  surgeon.    If  you  think  that  the  prosecutrix  was  imposed  upon,  and 
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tliat  under  tbAt  imposition- she  consented,  yon  most  find  the  prisoner  gnllty  of 
an  assault ;  and,  although  in  point  of  law,  this  is  not  a  rape,  I  consider  it  one  of 
the  most  abominable  offenses  that  can  be  committed. 

Verdia — tfuiUff  ofanauoMU. 
In  £.  y.  BarrotOf^  a  conviction  of  rape  was  quashed  by  the  English  Court  of 
Criminal  Appeal  (Botox,  C.  J.,  C,  Channbll,  B.,  Btlbs,  Blackbubh  and  Luss, 
J  J.)  in  the  following  case  reserved  by  Kkllt,  C.  B.  :  The  question  depended  en- 
tirely upon  the  eyidence  of  the  prosecutrix,  Ebrriet  Geldart,  which  was  as  follows : 
I  and  my  husband  lodge  together  at  William  Gamer's.  We  sleep  upstairs  on 
the  first  floor,  and  were  in  bed  together  on  the  night  of  Saturday,  the  21st  of 
June.  I  went  to  bed  about  twelve  o'clock,  and  about  two  o'clock  on  Sunday 
morning  I  was  lying  in  bed,  and  my  husband  beside  me.  I  had  my  baby  in  my 
arms,  and  was  between  waking  and  sleeping.  I  was  completely  awakened  by 
a  man  having  connection  with  me,  and  pushing  the  baby  aside  out  of  my  arms. 
He  was  having  connection  with  me  at  the  moment  when  I  completely  awoke. 
I  thought  it  was  my  husband,  and  it  was  while  I  could  count  five  after  I  completely 
awoke,  before  I  found  it  was  not  my  husband.  A  part  of  my  dress  was  over  my 
face,  and  I  got  it  off  and  he  was  moving  away.  As  soon  as  I  found  it  was  not 
my  husband,  I  pulled  my  husband's  hair  to  awake  him.  The  prisoner  jumped 
off  the  bed.  On  cross-examination  she  added :  TIU I  got  my  dress  off  my  face  I 
thought  it  was  my  husband.  After  he  had  finished  I  pulled  the  dress  off  my 
face.  I  was  completely  awakened  by  the  man  having  connection  with  me  and 
the  baby  being  moved.  On  re-examination  she  said:  The  baby  was  pushed 
on  further  into  the  bed.  The  Jury  found  this  evidence  as  I  have  stated  it  to  be 
true.  Upon  these  facts  the  prisoner's  counsel,  Mr.  OoUtnghamy  submitted  that 
the  indictment  was  not  sustained,  and  quoted  1  Bnssell  on  Crimes,^  B.  v.  Jack- 
9<m^*  Begina  v.  Baunden^*'  B,  v.  WtUkam,^  B.  v.  CampUn^^  Begina  v.  Fletcher,''  and  8 
Cox  Criminal  Cases,^  was  also  referred  to.  I  thought,  especially  on  the  author* 
ity  of  the  judgment  delivered  by  Lord  Campbell  in  Beg,  v.  Fletcher^  that  the  case 
was  made  out,  inasmuch  as  it  was  sufficient  that  the  act  was  done  by  force,  and 
without  consent  before  or  afterwards;  that  the  act  itself,  coupled  with  the 
pushing  aside  the  child,  amounted  to  force,  and  there  was  certainly  no  consent 
before,  and  the  reverse  immediately  afterwards;  but  I  reserved  tlft  point  for 
the  Court  of  Criminal  Appeal.— Htzbot  Ebllt.  No  counsel  appeared  on 
either  side.  Bovill,  C.  J.  We  have  considered  this  case.  It  does  not  appear 
that  the  prosecutrix  was  asleep  or  unconscious  at  the  time  when  the  first  act  of 
connection  took  place.  What  was  done  was,  therefore,  with  her  consent,  though 
that  was  obtained  by  a  fraud.  We  are  of  opinion  that  this  case  comes  within 
that  class  of  cases  in  which  it  has  been  decided  that  when,  under  such  circum- 
stances,  consent  has  been  obtained  by  fraud,  the  offense  does  not  amount  to 
rape. 

The  rest  of  the  court  concurred. 

Conviction  quashed. 

In  People  v.  Bartow,*  the  prisoner  was  indicted  for  rape.    It  appeared  from 

the  testimony  of  Ann  Way,  the  prosecutrix,  that  she  was  a  married  woman,  and 

Uved  with  her  husband  at  No.  18  Catherine  Slip.    On  the  15th  of  April  the 

1  U  Oox,  191  (1868.)  •  1  Den.  0. 0. 80. 

tIBd. of  1848,677.  TSDears.  68. 

•  BiUB.  A  By.  48n.  *  p.  181. 

«  8  0.  ft  P.  966.  •  1  WheeL  S78  (1828). 

•80.AF.986. 


BAPE  —  PERSONATION   OF  HUSBAND.  385 

prosecntrix  was  engaged  in  the  oyster  cellar  of  her  husband,  situate  on  the 
opposite  side  of  the  way  from  bis  dweUlng-bonse.  She  returned  home  and 
retired  to  bed  about  seven  o'clock  in  the  evening,  and  fell  asleep.  She  was 
awakened  by  a  man  whom  she  supposed  to  be  her  husband  (as  she  stated)  in  the 
very  act  of  sexual  connection.  He  remained  in  bed  some  time,  about  half  an 
hour,  when  her  daughter,  who  was  about  nineteen  years  of  age,  came  into  the 
room,  and  after  lighting  a  candle,  exclaimed  to  her  mother,  who  was  still  lying 
on  the  bed  with  the  prisoner,  <'  Get  up,  mother  —  get  up,  man.**  The  prosecu- 
trix immediately  got  up,  as  well  as  the  prisoner,  and  seizing  him,  struck  him, 
and  ordered  him'  out  of  the  house.    He  went  away. 

When  her  husband  returned,  the  circumstances  were  related  to  him.  The 
prisoner  was  arrested  the  next  day,  or  the  day  after,  examined  and  committed 
for  trial.  The  prosecutrix  said  the  villain  had  ravished  her  and  ruined  her. 
MaxweUt  District  Attorney,  here  rested  the  case.  Price,  counsel  for  the  de- 
fendant, observed  to  the  court,  that  he  was  most  anxious  to  avoid,  if  possible, 
the  disgusting  inquiries  to  which  a  cross-examination  of  the  prosecutrix  must 
necessarily  lead;  and  for  that  purpose,  he  would  now  contend  that  if  the  story 
of  the  prosecutrix  was  to  be  believed,  the  defendant  was  guilty  of  a  felony,  and 
that  the  assault  and  battery,  or  misdemeanor,  of  which  he  was  indicted,  was 
merged  in  the  greater  offense  which  the  prosecutrix  swears  he  perpetrated. 
The  Bbcordbr,  after  a  good  deal  of  conversation  with  the  other  members  of  the 
court,  remarked,  that  if  the  offense  committed  by  the  defendant  was  a  felony, 
then  the  objection  would  be  valid,  and  the  misdemeanor  would  be  merged  in  it. 
But  he  said  the  defendant  had  obtained  possession  of  the  person  of  the  prose- 
cutrix, according  to  her  account,  by  fraud,  and  had  used  no  force,  which  was  a 
necessary  ingredient  in  the  legal  definition  of  a  rape. 

Price  admitted  the  definition  of  writers  on  the  subject,  and,  indeed,  of  old 
cases,  to  be  as  the  Bbcorder  had  stated.  But  fraud  must  be  construed  to  mean 
force;  a  different  rule  would  be  dangerous — would  be  intolerable  in  almost  any 
condition  of  society.  The  consequences  are  equally  shocking  and  ruinous  In 
the  one  case  as  in  the  other.  A  virtuous  complainant  could  derive  no  consola- 
tion from  the  fact,  that  force  had  not  been  superadded  to  the  fraud  of  the 
villain  who  had  destroyed  her.  And  surely  the  moral  guilt  of  the  accused  is 
magnified  by  the  artifice  under  which  he  may  expect  to  commit  this  crime  with 
impunity.  Indeed,  this  very  court,  while  Mr.  Golden  presided  as  mayor,  de- 
cided that  force  was  not  necessary  to  the  commission  of  this  offense.  It  was 
not  an  indictment  for  a  rape — it  was  under  the  statute  for  an  attempt  to  com- 
mit a  rape.  But  the  same  question  was  under  discussion,  and  the  mayor 
expressly  said,  that,  **  if  the  defendant  had  succeeded  in  deceiving  the  woman 
and  accomplished  his  purpose,  he  would  have  been  guilty  of  a  rape." 

A  court  and  jury  ought,  undoubtedly,  to  receive  a  complaint  of  this  descrip- 
tion with  the  greatest  caution;  and  what  should  be  evidence  of  *  a  rape  so 
committed  is  not  now  the  question.  But  before  the  court  can  put  this  prisoner 
•on  his  defense,  they  must  decide,  that  judgment,  as  in  case  of  misdemeanor, 
only  can  be  pronounced  against  a  defendant,  who  by  fraud  or  stratagem, 
should  obtain  such  possession  of  the  person  of  a  female  without  her  consent  and 
against  her  will. 

MasPwcUf  District  Attorney,  contra. 

The  court  adhered  to  its  decision,  that  force  was  an  essential  ingredient  In 
this  kind  of  felony.  Price  then  proceeded  to  the  cross-examination  of  the  pros- 
•ecatrlx;  from  which  it  appeared  that  she  was  upwards  of  fifty  years  of  age,  that 
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she  had  been  married  to  her  present  husband  more  than  twen^-seven  years; 
that  she  on  two  or  three  occasions  sold  some  trifling  articles  to  the  defendant, 
and  had  several  times  seen  him  In  the  neighborhood.  In  answer  to  a  question 
asked,  she  said  that  the  daughter  of  whom  she  spoke  In  her  direct  examination, 
was  deaf  and  dumb.  The  counsel  for  the  defendant  then  inquired  of  her  if  she 
was  aware  that  she  had  caused  the  dumb  to  speak,  as  upon  her  direct-examina- 
tion she  had  made  her  daughter  exclaim,  <*  Oet  up,  mother  —  get  up,  man.*' 
The  prosecutrix  throughout  the  cross-examination  was  very  much  embarrased; 
and  so  palpably  equivocated  that  the  defendant's  counsel  proposed  submitting: 
the  case  without  observation. 

This  was  acceded  to,  and  the  jury  returned  a  verdict  of  not  guilty. 

In  B.  V.  Francis,^  the  prisoner  was  Indicted  before  Mr.  Justice  Draper  at  the 
assizes  at  Niagara,  for  an  assault  with  intent  to  commit  a  rape  upon  a  mar- 
ried woman.  It  appeared  In  evidence  that  the  prisoner  had  got  into  the 
woman's  bed  while  she  was  asleep,  as  If  he  had  been  her  husband,  and  without 
awakening  her.  As  he  was  attempting  to  have  connection  with  her  she  discov- 
ered him,  and  made  her  escape.  The  jury  found  that  the  prisoner  Intended  ta 
obtain  possession  of  her  person  under  the  Idea  that  it  was  her  husband.  The 
learned  judge  deferred  sentence,  and  reserved  the  case  for  the  opinion  of  the 
court,  whether  the  circumstances  would  support  the  conviction. 

Draper,  J.,  delivered  the  judgment  of  the  court:  There  are  many  dicta  of 
learned  judges  In  various  cases,  from  which  a  strong  Inference  might  be  drawn 
that  the  case  of  Bex  v.  Jaekaan*  was  not  considered  as  a  satisfactory  decision: 
and  the  reservation  of  several  of  the  judges  who  decided  that  case  —  (there 
being  four  out  of  twelve  altogether  against  the  decision) — that  If  a  similar 
case  should  occur  they  would  advise  the  jury  to  find  a  special  verdict,  would 
Intimate  that  they  were  not  altogether  satisfied.  The  language  of  Alderson,  B., 
during  the  argument  of  Begina  v..  Case,*  and  still  more  of  Patteson,  J.,  in  pass- 
ing sentence  in  Begina  v.  CampUn  *  point  strongly  to  a  contrary  opinion,  and 
increases  rather  than  diminishes  the  doubt  suggested  respecting  Bex  v.  Jack^ 
eon. 

Lately,  however,  the  question  has  again  arisen.^  One  Clarke,  during  the  last 
summer,  was  tried  In  England  before  Mr.  Justice  Crowder  for  r^pe.  It  wa» 
proved  he  had  connection  with  a  married  woman,  who  yielded  to  him,  suppos- 
ing him  to  have  been  her  husband.  The  jury  found  the  prisoner  guilty,  and 
they  also  found  that  when  he  entered  the  bed  of  the  prosecutrix  he  intended  U> 
have  connection  with  her  fraudulently,  but  not  by  force,  and  If  detected  to  desist. 
The  learned  judged  reserved  the  question  whether  the  prisoner  was  entitled 
on  these  facts  and  finding  to  an  acquittal.  The  Lord  Chief  Justice  of  the  Com- 
mon Pleas  gave  judgment  that  the  conviction  should  be  quashed,  stating  that 
the  court  would  adhere  to  the  decision  in  Bex  v.  Johneon,  No  reasons  for  the 
judgment  are  reported,  and  the  judgment  as  stated  would  appear  to  sustain  the 
case  referred  to  generally,  and  not  resting  on  any  distinction  which  might  be- 
drawn  from  the  finding  that  the  prisoner  Intended,  if  detected,  to  desist.  It  is 
possible  that — reflecting  on  the  often  stated  proposition  that  the  accusation  of 
rape  is  one  easily  made,  and  even  In  some  respects  hard  to  be  proved  yet  still 
harder  to  be  defended  and  rebutted  by  the  party  accused,  however  innocent  he 
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may  be  —  the  court  may  have  felt  there  was  danger  in  implying  force  from 
fraud,  and  an  absence  of  consent,  when  in  fact  consent  was  given,  though  ob- 
tained by  deception ;  and  that  cases  might  arise,  however  extreme,  when  a  de- 
tected adultress,  might,  to  save  herself,  accuse  her  paramour  of  a  capital 
felony. 

Whatever  the  reasons,  however,  we  consider  we  ought  to  follow  the  judg- 
ment, and  therefore  that  the  conviction  should  be  quashed  and  the  prisoner 
discharged. 

§  121.  Assault  with  Intent  to  Commit  Bape — Obtaining  Posseflslon  ot 
Person  by  Surprise.  —  In  Seg,  v.  Stantorif^  it  was  held  that  obtaining  posses- 
sion a  woman's  person  by  surprise  and  not  by  force  would  not  support  a  charge 
of  assault  with  intent  to  commit  rape.  The  evidence  of  the  prosecutrix  was  as 
follows:  **  I  am  the  wife  of  William  Brown.  The  defendant  was  our  medical 
attendant  for  fifteen  months.  He  attended  me  for  bleeding  piles.  He  wished 
me  to  go  with  him  to  Birmingham  to  consult  another  medical  man,  Mr.  Ingleby . 
After  that  defendant  said  he  must  give  me  an  injection.  On  the  24th  of  Feb- 
ruary«  the  defendant  came  to  our  house  at  ten  o'clock  at  night.  I  went  up 
stairs  to  my  own  bed-room;  and  the  defendant  went  up  with  me;  there  was  a 
light  in  the  room.  He  said  he  was  ordered  to  give  this  injection,  and  he  said  I 
must  place  my  head  on  the  bed,  and  my  feet  on  the  floor,  and  I  did  so,  and  my 
clothes  were  up  over  my  back.  He  was  in  the  room  behind  me,  and  he  then 
began  to  use  the  injection,  and  I  felt  the  water  running  cold  on  my  legs.  This 
lasted  five  minutes,  I  was  going  to  raise  myself  up,  and  he  said,  'put  your  head 
on  the  bed,  and  do  not  stir  for  a  moment.'  I  have  had  injections  before,  and  they 
do  keep  persons  still  for  a  little  while  after  they  are  applied.  As  I  lay  I  per- 
ceived something  very  warm  against  my  person;  I  resisted  and  rose  up  from 
the  bed  and  said,  doctor  what  do  you  mean?  His  small  clothes  were  quite 
open,  and  I  saw  his  naked  person.  I  then  ran  down  stairs  and  fell  on  a  chair, 
and  he  rushed  out  of  the  house.  I  felt  the  parts  of  the  defendant  enter  mine 
just  a  Uttle." 

CoLBBiDaE,J.    If  there  yras  force  the  full  crime  was  complete. 
'  The  prosecutrix  further  stated  that  she  complained  to  her  husband  the  same 
evening;  but  it  appeared  that  neither  she  nor  her  husband  went  before  any 
magistrate  till  the  5th  of  March. 

Whitmare  addressed  the  jury  for  the  defendant  and  contended  that  the 
whole  charge  was  entirely  unfounded. 

COI.EBIDOB,  J.  (in  summing  up).  An  assault  with  intent  to  commit  a  rape 
is  very  different  from  an  assault  v^ith  intent  to  have  improper  connection. 
The  former  is  with  intent  to  have  connection  by  force;  but  here,  according  to 
the  statement  of  the  prosecutrix,  the  defendant  desists  the  moment  she  resists, 
and  at  the  most  it  could  only  be  an  attempt  by  surprise  to  get  possession  of  the 
person  of  the  prosecutrix,  and  that  is  not  an  assault  with  intent  to  commit  a 
rape,  but  is  an  assault.  If  in  this  case  the  defendant  had  intended  to  effect  his 
purpose  by  force,  the  complete  offense  of  rape  would  have  been  proved,  as  the 
prosecutrix  states  that  the  defendant  penetrated  her  person;  and  as  the  small- 
est penetration  is  sufficient  to  constitute  the  complete  offense  of  rape,  the  de- 
fendant, if  force  had  been  proved  to  have  been  used,  would  have  been  entitled  to 
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be  acquitted  on  this  indictment,  on  the  ground  that  the  felony  had  been  proTed 
against  him;  but  another  Important  question  I9  whether  the  defendant  com- 
mitted any  assault  at  all  on  the  prosecutrix. 

Verdict,  not  guilty. 

In  State  v.  Brooks^  the  court  said :  <<  The  defendant  was  indicted  and  con- 
victed of  an  assault  with  intent  to  commit  rape  on  the  person  of  P.  Jane 
Williams. 

<<The  material  facts  are  as  follows:  The  defendant  was  liTing  with  the  hus- 
band of  the  prosecutrix,  and  usually  slept  in  one  end  of  the  house,  and  the 
prosecutrix  and  her  husband  in  the  other  end;  there  being  a  partition  wall  and 
door  between  them.  Each  room  having  an  outer  door.  She  had  placed  her 
bed  on  the  floor  in  the  month  of  August,  and  she  and  her  husband  were  asleep 
upon  it,  the  defendant  having  retired  to  sleep  in  his  room.  About  eleven 
o'clock  at  night  she  '  was  awakened  and  found  some  one  in  her  bed  with  her. 
He  had  pulled  up  her  clothing,  and  was  trying  to  get  on  her,  and  she  pushed 
him  off,  and  turned  over  and  awoke  her  husband  and  whispered  to  him,  that 
there  was  a  man  in  the  room.  Her  husband  got  up,  the  defendant  by  this  time 
had  gotten  to  the  outer  door.' 

"  His  Honor,  charged  the  jury,  among  other  things,  <  that  before  they  could 
find  the  defendant  guilty,  they  must  be  satisfied  that  his  intention  was  to  rav- 
ish the  prosecutrix,  to  have  illicit  connection  with  her  by  force  and  against 
her  will,  or  tliat  he  intended  to  do  so  by  committing  a  fraud  upon  her,  by  falsely 
personating  her  husband.' 

«  This  is  the  only  part  of  the  case  we  find  it  necessary  to  consider,  and  we 
are  of  opinion  that  the  alternative  part  of  this  instruction  is  erroneous. 

**  Bape  is  the  carnal  knowledge  of  any  female  of  ten  years  or  more,  *  by  force 
and  against  her  will,'  and  an  assault  with  intent  to  commit  rape  must  be  such 
as  would  amount  to  rape  if  the  purpose  had  been  accomplished.  It  is  manifest 
that  the  defendant  was  endeavoring  to  have  improper  connection  with  the 
prosecutrix,  but  this  may  be  a  very  dl^erent  thing  from  an  intent  to  commit  rape. 
His  intention,  however,  is  a  question  for  the  jury.  His  Honor  should  have  in- 
structed the  jury  to  consider,  whether  the  defendant's  intention  was  to  accom- 
plish his  intention  by  force,  if  necessary;  or  by  exciting  and  soliciting  her 
consent  without  force;  or  by  fraud  in  personating  her  husband,  and  that  in  the 
first  view  he  was  guilty,  but  in  either  of  the  others  he  was  not  guilty.  In  the 
second  view,  if  he  intended  to  desist  on  the  first  intimation  of  resistance,  he  is 
not  guilty  because  there  was  no  force  against  her  will;  and  in  the  third  vieWy 
he  is  not  guilty,  because  fraud  is  not  force,  except  in  that  class  of  cases  where 
the  prisoner  has  been  in  some  way  instrumental  in  disabling  the  prosecutrix 
to  make  resistance.  This  last  view  thas  not  been  heretofore  decided  In  this 
State,  but  was  decided  in  England,  as  above  indicated  in  Bex  v.  Jackeanj^  and 
in  a  recent  case  (1868)  of  TJie  Qtieen  v.  Barrow,*  In  the  latter  case,  the  woman 
and  her  husband  were  sleeping  together  in  bed,  she  between  waking  and  sleeping, 
when  she  was  completely  awakened  by  a  man  having  connection  with  her,  who 
she  thought  was  her  husband.  As  soon  as  she  discovered  it  was  not  her  hus- 
band, she  pulled  at  him  to  awake  him,  and  the  prisoner  jumped  off  the  bed. 
The  court  after  mature  consideration  said :  *  We  have  carefully  considered  the 
facts  as  stated  in  the  case.    It  does  not  appear  that  the  woman  upon  whom  the 

^  76  K.  0. 1  (1877).  *  1  Crown  O1868  Reserved,  U6. 
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A^ense  was  alleged  to  have  been  committed^  was  asleep  or  was  nnconsdoas 
at  the  time  when  the  act  of  connection  commenced.  It  must  be  taken,  there - 
lore,  that  the  act  was  done  with  the  consent  of  the  prosecutrix,  though  that 
consent  was  obtained  by  fraud.  It  falls,  therefore,  within  the  class  of  cases, 
which  decide,  that  where  consent  was  obtained  by  frand,  the  act  done  does  not 
amount  to  rape.* 

<'  The  cases  cited  in  two  leading  criminal  cases  by  Bennett  &  Heard  are  to  the 
same  conclusion,  and  such  is  our  decision. 

<<  Females  are  protected  by  law  from  violence  of  this  kind,  by  the  just  inflic- 
tion of  the  severest  penalty  on  offenders,  and  every  good  citizen  will  be  vig- 
ilant in  seeing  that  such  laws  are  fully  and  fairly  administered  in  all  proper 
cases;  but  where  there  is  no  coercion  in  any  form  and  tricks  and  deception  are 
employed  to  accomplish  the  same  end,  there,  as  against  these,  females  are  pro- 
tected only  by  such  laws  as  protect  the  whole  community  against  fraud  and 
imposition. 

'<  There  is  error.  Let  this  be  certified,  that  further  proceedings  may  be  had 
according  to  law.*' 

Fbb  Cubiam. 

Venire  de  novo. 

§  122. Oonneotion  witb  Intoxloated  Woman.  — It  has  been  held  not  rape 

where  the  woman  does  not  resist,  though  such  non-resistance  is  caused  by 
intoxication  .1 

§  128. Ck>nneotion  with  Iniiane  Woman.  — And  the  same  conclusion  has 

been  reached  when  it  appeared  that  tlie  woman's  will  was  weak  by  reason  of 
isBanity.' 

§  124.  Bape — Oonaent  of  Woman  Asleep.  —  In  £.  v.  SweenUy*  an  exhaustivd 
case,  S.  was  indicted  for  rape,  and  the  evidence  was  that  he  went  into  the  bed 
where  D.*s  wife  was  asleep,  and  had  connection  with  her  while  she  was  asleep. 
Held,  that  S.  was  not  guilty  of  rape. 

The  indictment  thus  charged  the  offense:  <*  In  so  far  as  on  the  night  of  the 
lethf  or  the  morning  of  the  17th  day  of  March,  1858,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  February  immediately  preceding,  within  the  house  sit- 
uated in  or  near  Bellshill,  in  the  parish  of  Bothwell  and  shire  of  Lanark,  then 
and  now  or  lately  residing  there,  you,  the  said  Charles  Sweenie,  did  wickedly 
and  feloniously  invade  by  stealth  the  bed  in  the  said  house  in  which  Cath> 
erine  Devlne,  wife  of,  and  now  or  lately  residing  with  Gtoorge  Devine, 
wire  worker,  in  or  near  Blackley  Close,  Oallowgate,  in  or  near  Glasgowi  and 
did  lie  down  beside  her,  and  did  attack  and  assault  her,  and  did  bring  your 
naked  person  in  contact  with  her  naked  person,  and  did  introduce  your  private 
member  into  her  private  parts,  and  did  have  carnal  knowledge  of  her  when 
asleep,  and  without  her  consent  did  ravish  her.*' 

The  counsel  for  the  prisoner  objected  to  the  relevancy  of  the  indictment^ 
i.e.,  demurred  on  the  ground  that  the  facts  set  forth  did  not  amount  to  rape. 
That  there  was  no  allegation  of  force  or  violence  which  was  of  the  essence  of 

1  People  V.  Qnin,60  Barb.  128  (1867).  *  8  Oox,  9S8  (1868). 
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the  crime. ^  MoreoTer,  that  it  was  doabtfnl  whether  it  was  possible  for  a  man 
to  have  connection  with  a  woman  unknown  to  her,  in  natnral  sleep.* 

The  judges  having  differed  in  opinion,  delivered  their  opinions  aeriatimt  as 
follows:  — 

Lord  Abdmillan.  I  have  felt  this  case  to  be  attended  with  great  difBcolty, 
and  have  anxiously  considered  it  both  on  the  authorities  and  on  principle,  but 
I  shall  not  detain  your  lordships  by  stating  my  opinion  at  any  length.  We  have 
here  to  deal  only  with  relevancy.  The  public  prosecutor  offers  to  establish  by 
evidence  the  facts  which  he  avers.  They  may  seem  very  improbable ;  with  that 
we  have  no  concern.  Our  part  is  to  decide  whether,  if  the  facts  as  here  alleged 
are  proved,  they  amount  to  rape.  I  have,  after  much  hesitation,  arrived  at  the 
conclusion  that  the  facts  alleged  do  not  amount  to  that  crime.  I  am  of  the 
opinion  that  force,  actual  or  constructive,  is  an  essential  element  In  the  crime 
of  rape;  that  any  mode  of  overpowering  the  will  without  actual  personal  vio- 
lence, such  as  the  use  of  threats  or  drugs,  is  force  in  the  estimation  of  law, 
and  that  any  degree  of  force  is  sufficient  in  law  to  constitute  the  crime  of  rape, 
if  it  is  sufficient  in  fact  to  overcome  the  opposing  will  of  the  woman,  but  It  must 
be  force  employed  to  overcome  the  will ;  and  I  do  not  concur  in  the  proposi- 
tion maintained  by  the  prosecutor  that  the  mere  bodily  contact  necessarily  Im- 
plied in  the  act  of  connection  is  sufficient  force  to  satisfy  the  legal  definition. 
There  is,  I  think,  no  authority  for  such  a  proposition,  and  on  principle  it  does 
not  commend  itself  to  my  mind.  In  the  case  of  a  child,  and  perhaps  also  in 
some  peculiar  cases  of  insanity  or  imbecility,  the  law  holds  such  persons  to  have 
no  will  in  the  matter  of  connection,  and  the  act  in  such  case,  though  not  actu- 
ally forcible,  is  forcible  in  the  estimation  of  the  law,  according  to  the  opinion 
of  Baron  Hume.  Accordingly  the  element  of  force  as  applied  to  the  overpow- 
ering of  the  will,  is  introduced  by  long  settled  legal  presumption  in  every  case 
of  connection  with  a  child.  It  is  a  presumption  which  can  not  be  redargued; 
no  proof  of  consent  can  set  it  aside;  and  the  act  of  connection  with  a  child  is, 
in  consequence  of  that  presumption,  uniformly  and  necessarily  the  crime  of 
rape,  not  in  respect  of  any  lowering  or  modifying  of  the  requisites  of  the  crime, 
but  in  respect  of  that  legal  presumption  which  gathers  from  the  infancy  of  the 
victim  the  force  necessary  to  the  definition  of  the  crime.  Except  in  the  case  of 
a  child,  actual  force,  or  the  means  of  overpowering  the  will  equivalent  to  actual 
force,  is,  in  my  opinion,  necessary  to  the  crime  of  rape.  In  no  case  that  I  am 
aware  of,  has  there  ever  been  a  charge  of  rape  sustained  without  the  element  of 
such  actual  force  or  its  equivalent,  except  In  the  case  of  a  child.  In  the  case  of 
a  child  the  element  of  force  is  introduced  by  legal  presumption,  but  in  that 
case  also  the  act  amounts  to  rape  because  in  the  eye  of  the  law  it  is  a  forcible 
act;  and  thus  the  definition  of  the  crime  remains  unimpaired.  Now,  if  lam 
right  in  holding  that  the  definition  of  rape  is  not  satisfied,  as  regards  the  ele- 
ment of  force,  by  the  mere  bodily  contact  implied  in  every  act  of  connection, 
then  in  the  case  before  us  there  is  no  amount  of  force,  actual  or  constructive, 
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«iid  none  can  enter  into  the  act  charged,  unless  we  are  prepared  to  introduce  It 
by  force  of  a  legal  presumption.  No  such  presumption  in  the  case  of  a  sleep- 
ing woman,  has  yet  been  recognized  by  law.  It  does  not,  like  the  presumption 
in  the  case  of  a  child,  rest  on  the  basis  of  undivided  individual  authority  and  of 
uniform  judicial  recognition.  It  is  a  new  presumption  never  hitherto  recog- 
nized, and  though  it  may  perhaps  not  be  unreasonable,  and  there  may  be  some 
afSnlties  and  analogies  to  support  it,  yet  I  am  not  prepared  for  the  first  time  to 
establish  it  by  our  decision.  Without  such  a  presumption  to  introduce  the  ele- 
ment of  force,  it  appears  to  me  that  the  act  here  charged  can  not  be  tried  as 
jape. 

Lord  Ivort.  I  have  had  great  difficulty  in  forming  an  opinion,  and  that 
which  I  have  formed  I  express  with  much  hesitation.  It  Is,  moreover,  an 
opinion  different  from  the  one  I  entertained  when  the  case  was  first  submitted 
to  me.  My  opinion  is  that  there  is  enough  set  forth  to  constitute  the  crime  of 
rape.  The  definitions  in  the  books  are  no  doubt  the  having  possession  of  the 
woman's  person  <<  forcibly  and  against  her  will,*'  but  this  definition  can  not 
apply  to  the  circumstances  of  the  present  case,  where  there  could  not  be  the 
resistance  implied  in  the  definition.  There  was  no  need  of  force  for  there  was 
no  resistance  to  overcome.  It  could  not  be  against  the  will,  because  the  will 
could  not  be  exercised.  The  soundest  definition  of  rape  is  that  given  by  Lord 
Cockbum,  i.e.,  **  having  Intercourse  without  the  woman's  consent,"  and  "  where 
consent  can  not  in  the  circumstances  be  had,  the  law  presumes  rape."  It  is  the 
absence  of  consent  that  constitutes  the  essential  element  in  rape.  Why  is  it 
that,  in  the  case  of  children  and  of  insane  persons,  the  law  says  that  rape  is  com- 
mitted? Because  it  holds  that  in  these  cases  no  consent  can  be  obtained;  and 
therefore  it  is  **  the  absence  of  consent,"  and  not  *'  the  employment  of  force," 
that  the  law  chiefiy  regards.  The  presence  of  consent  on  the  part  of  the  woman 
is  necessary  to  prevent  criminality.  The  law  holds  that  if  that  consent  had  not 
been  obtained,  positive  force  would  have  been  necessary  had  she  been  con- 
scious; and  it  introduces  in  every  case  constructive  force  when  she  Is  in 
such  a  condition  that  positive  force  is  not  required.  If  we  hold  that  this  is  i^ot 
rape  there  are  many  cases  of  a  most  serious  kind  which  we  will  not  be  able  to 
touch.  It  will  effect  a  most  unwise  loosening  of  our  law  as  regards  this  crime, 
and  will  imperil  the  whole  progress  that  has  been  made  as  to  the  doctrine  of 
constructive  force. 

Lord  Cowak.  I  have  approached  the  consideration  of  this  question  as 
one  of  extreme  delicacy  and  one  not  unattended  with  difficulty,  and  I  am  of 
opinion  that  the  facts  as  stated  in  this  indictment  do  not  amount  to  the  crime 
of  rape.  It  is  of  the  essence  of  the  crime  of  rape  that  carnal  knowledge  of 
the  woman's  person  should  be  had  forcibly  and  v^ithout  >her  consent  —  in 
other  words,  by  the  adverse  will  of  the  woman  to  the  act  being  overcome 
by  force  on  the  part  of  the  raVisher.  It  is  this  that  constitutes  the  crime 
according  to  all  the  authorities;  and  nothing  short  of  it  will  support  the 
charge.  A  distinction  is  alleged  to  obtain  between  the  terms  **  without  the 
consent"  and  << against  the  will,"  and  it  is  contended  by  the  Crown  that 
the  former  is  the  more  accurate,  and  is  sufficient  to  support  this  charge. 
Even  if  it  were  the  more  accurate  view  —  which  I  do  not  stop  to  inquire, 
but  do  not  admit  —  it  can  not  be  of  moment  in  this  argument.  For  still 
the  act  must  have  been  perpetrated  forcibly;  and  where  is  force  charged  in 
this  indictment?  Nowhere,  as  an  actual  fact  substantially  alleged.  Con- 
structively it  is  said  that  in  the  absence  of  consent,  which  is  assumed  from 
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the  woman  being  asleep,  there  moBt  have  been  force  used  in  the  act  of  connec* 
tion.  But  this,  I  apprehend  can  not  be  viewed  as  the  force  which  the  law  has 
declared  necessary  for  the  commission  of  this  crime.  That  force  is  not  the 
mere  physical  force  required  for  the  completion  of  the  act  of  connection. 
What  is  requisite  is  the  forcible  taking  possession  of  the  woman's  person  and 
having  connection  with  her,  her  will  resisting;  or  if  not  resisting,  her  will  hay- 
ing been  overcome  by  felonious  acts  of  the  assailer.  It  is  because  nothing  of 
this  kind  exists  on  the  face  of  this  indictment,  that  I  think  the  capital  cliarge 
fails.  Had  the  sleep  in  which  the  woman  was,  been  stated  to  have  been  induced 
by  felonious  practices,  such  as  the  use  of  drugs  on  the  part  of  the  panel,  the  case 
would  have  assumed  quite  a  different  aspect.  The  will  might  then  have  been 
justly  alleged  to  have  been  overcome  with  a  view  to  the  possession  of  her  per- 
son without  her  consent;  first,  as  in  the  case  where  through  force  and  dread  bj 
threats  of  death,  the  woman  has  been  thrown  into  a  state  of  prostration,  or  as 
when  through  such  threats,  or  through  actual  personal  violence  at  the  first 
meeting  of  the  parties,  she  has  been  thrown  into  a  swoon,  and  then  her  person 
ravished,  the  capital  crime  might  be  held  properly  charged.  These  are  casea 
quite  different  In  their  character  from  that  presented  by  this  indictment.  The 
case  of  children  and  of  Insane  persons  has  been  founded  on,  but  these  are  by 
the  law  put  on  a  very  peculiar  footing.  I  concur  with  Lord  ArdmiUan  as  to  the 
principles  on  which  the  ravishing  of  children,  and  of  insane  persons,  has  beea 
equally  criminal  with  rape  committed  on  a  grown  up  person.  I  do  not  think 
that  the  principle  of  that  class  of  cases  can  safely  be  extended  by  analogy  to 
other  and  different  cases.  And  as  to  the  case  of  a  woman  in  syncope,  or 
during  a  fit  of  Intoxication,  I  can  only  say  that  I  shall  be  prepared  to  deal  with 
such  cases  when  they  come  up  to  us  for  judgment.  According  to  my  present 
view,  I  do  not  think  they  affect  the  present  question. 

Lord  Deas.  The  prosecutor  defines  rape  to  be  carnal  knowledge  of  a  woman 
without  her  consent.  This,  he  says,  is  all  that  is  necessary  to  allege  as  a  gen- 
eral rule,  and  that  the  cases  where  anything  more  has  been  stated,  or  required 
to  be  stated,  are  exceptional.  It  is  obvious  if  this  be  so,  that  nearly  all  the  cases 
that  have  occurred  have  been  exceptional,  and  that  we  have  scarcely  had  an 
example  of  the  general  rule.  I  do  not  say  that  force  must  in  every  case  be 
alleged.  The  case  of  girls  of  tender  years  Is  an  instance  to  the  contrary,  rest- 
ing, however,  not  so  much  on  the  fact  that  they  have  neither  appetite  nor  will 
in  the  matter  (for  in  some  cases,  and  to  some  extent  they  may  have  both),  as 
on  a  presumption  of  law  introduced  and  established  to  prevent  the  evils  to 
society  and  the  demoralization  wliich  might  otherwise  follow;  and  which  pre- 
sumption accordingly  is  not  allowed  to  be  redargued.  It  may  be  that  idiots  fall 
within  the  same  principle.  I  say  nothing  of  insane  persons  who  are  not  idiots, 
whose  cases  may  depend  on  their  own  circumstances  and  on  degree.  But  I  re- 
gard instances  of  children  and  of  idiots  as  exceptional ;  and  it  does  not  fol- 
low that  because  an  exception  is  made  of  cases  in  which  by  law,  or  both  by  law 
and  nature,  the  parties  are  totally  disqualified  from  consenting,  an  exception 
shall  equally  be  made  of  the  case  of  a  woman  who  might  have  consented  if  awake, 
although  she  neither  did  nor  could  consent  being  asleep.  Beyond  the  case  of 
parties  whom  the  law  holds  incapable  of  consent,  we  have  no  recorded  In- 
stance of  the  element  of  force  being  altogether  omitted  in  the  indictment.  I 
mean  force  different  from  that  which  is  necessarily  implied  in  the  act  of  sexual 
intercourse,  for  there  is  a  plain  fallacy  in  confounding  what  is  essential  to  the 
act|  even  when  consented  to,  with  the  force  necessary  to  obtain  opportunity  to 
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perform  the  act.  Many  of  the  cases  supposed  by  way  of  lllaBtration  of  the 
prosecutor's  argument,  are  cases  which  might  have  been  quite  as  well  tried 
under  a  libel  charging  that  the  intercourse  was  had  with  the  woman  forcibly  and 
against  her  wlU.  For  instance,  the  use  of  threats  inducing  terror  sufficient  to 
overcome  the  will,  is  a  species  of  compulsion  which  justifies  the  words  "  by 
force  and  violence,"  even  in  a  charge  of  robbing.  Drugging  to  the  extent  of 
Insensibility,  is  even  less  remote  from  direct  personal  violence  than  the  pre* 
senting  a  pistol  to  the  forehead,  or  a  dagger  to  the  breast,  for  such  drugging 
overpowers  the  will  by  means  of  physical  appliances  to  the  body  (no  matter 
whether  to  the  stomach  internally  or  by  chloroform  or  the  like  externally),  just 
as  much  as  if  the  insensibility  had  been  produced  by  a  blow.  That  the  woman, 
by  deception  or  persuasion  may  have  been  made  the  instrument  of  introducing 
into  her  own  stomach  the  deleterious  ingredient,  or  may  have  been  induced  to 
allow  the  man  to  hold  chloroform  to  her  nostrils,  does  not  make  the  resulting 
insensibility  less  an  act  of  physical  violence  and  injury  to  the  person,  than  if  the 
man  had  induced  her  to  take  into  her  own  hands  a  machine,  wliich  inunediately 
exploded,  and  left  her  stunned  and  helpless.  Cases  where  the  man  finds  the 
woman  already  drugged  to  insensibility,  either  by  her  own  act  or  the  instm* 
mentality  of  another,  without  concert  on  his  part,  or  finds  the  woman  in  a  faint, 
would  certainly  be  cases  having  less  in  them  than  the  cases  just  suggested,  of 
the  element  of  force  or  compulsion,  used  to  overpower  the  person  or  the  will, 
and  upon  such  cases  I  reserve  my  opinion  till  they  shall  actually  occur.  I 
shall  only  say  that  I  do  not  hold  the  present  case  as  necessarily  deciding  any 
one  of  them,  nor  any  of  the  other  cases  supposed  by  my  brother  Ivobt.  All  of 
these  supposed  cases  involve  one  element,  at  least,  which  is  not  here,  viz. :  the 
woman  being  in  a  state  of  disease,  which  it  would  have  been  a  criminal  and 
violent  proceeding  for  the  man  to  have  used  means  to  produce,  and  it  may  be 
a  grave  question  where  it  arises,  whether  taking  advantage  of  that  state  of  dis- 
ease is  not  equivalent  to  using  means  to  produce  it.  Here  the  woman  was  not 
in  a  state  of  disease  at  all,  but  in  the  natural  state  of  sleep.  There  is  no  room 
for  alleging  either  criminality  or  violence,  actual  or  constructive,  in  the  produc- 
tion of  that  state,  or  any  duty  of  assistance  towards  recovery  connected  with  it, 
and  although  the  distinction  may  be  thin  between  taking  advantage  of  a  state  of 
disease  and  taking  advantage  of  the  state  of  natural  sleep,  it  is  necessary  to 
observe  by  what  slight  and  almost  imperceptible  steps  in  the  argument  it  is 
proposed  to  lead  us  on  to  hold  that  to  be  rape  which  has  never  been  held  to  be 
rape  before ;  first  drugging  by  the  man,  about  which  I  do  not  say  I  should  much 
hesitate;  next  accidental  drugging  by  another,  or  by  the  woman  herself;  then 
the  case  of  a  woman  found  in  a  faint;  and  lastly,  the  case  of  a  woman  under  no 
disease,  either  induced  or  accidental,  but  in  tibe  natural  state  of  sleep.  Stop 
we  must  at  some  thin  distinction,  or  I  do  not  know  when  we  are  to  stop  at  all, 
in  dispensing  with  the  element  of  force,  either  actual  or  constructive,  which, 
as  a  general  rule,  although  not  without  exceptions,  has  been  immemorially 
deemed  necessary  in  our  practice  to  the  charge  of  rape.  Progressing  at  this 
rate,  step  by  step,  the  exceptions  would  swallow  up  and  destroy  the  rule,  as 
the  prosecutor  seems  to  think  they  have  done  already. 

Lord  Neavbs.  The  only  cases  of  rape  known  to  law  are,  first,  connection 
with  a  woman  forcibly  and  against  her  will  —  and,  second,  connection  with  a 
child.  From  these  cases,  it  is  proposed  by  the  Crown  to  decide  that  the  cir- 
cumstances stated  in  the  present  case  are  relevant  to  infer  the  charge  of  rape. 
It  may  be  a  logical  deduction;  but  the  stride  at  least  is  a  very  long  one— so 
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long  that  I  am  not  disposed  to  take  it.  To  the  crime  of  rape  by  oar  law  the 
element  of  violence  has  always  been  essential.  In  the  case  of  an  adult  person 
of  sound  mind  this  can  not  be  doubted.  In  such  a  case  it  would  not  be  relev- 
ant to  allege  that  the  connection  was  "  without  her  consent.**  An  established 
and  inveterate  practice  requires  it  to  be  **  against  her  will.*'  In  the  case  of  a 
child  the  law  introduces  a  constructive  violence.  In  doing  so  it  merely  ex- 
presses and  recognizes  a  natural  law.  A  child  has  no  passion,  no  appetite.  Its 
will  is  a  wUl  for  purity.  Nature  herself,  cries  out  against  connection,  and  any 
connection  may  rightly  be  presumed  to  be  **  against  the  will."  In  the  case  of  an 
insane  woman  constructive  force  may  also  be  admitted  upon  an  extension  of 
the  same  principle,  the  law  not  allowing  that  sach  a  person  can  exercise  the  will. 
But  the  principle  can  not  apply  to  this  case,  where  the  woman  had  a  will  and  could 
have  exercised  it,  either  to  prevent  or  sanction  connection,had  she  been  conscious. 
The  difficulty  of  the  case  becomes  more  obvioua  when  we  consider  the  mode  of 
proof  that  it  would  require.  The  overt  acts  —  the  resistance  on  the  part  of  the 
woman,  the  violence  on  the  part  of  the  man,  can  not  be  had  here.  Moreover,  ac- 
cording to  the  explanation  given  by  the  Crown,  it  is  proposed  that  the  words 
<<  without  her  consent,'*  should  make  it  competent  to  prove  that  the  prisoner  had 
not  the  prior  consent.  Truly,  this  is  a  most  dangerous  subject  for  inquiry — 
novel,  hazardous,  and  not  coming  within  the  analogy  of  the  ordinary  rules  of 
evidence  applicable  to  such  a  case. 

Lord  pRKsroENT  Macneill.  The  writers  on  our  criminal  law  describe  the 
crime  of  rape  as  consisting  in  having  carnal  knowledge  of  a  woman's  person 
**  forcibly  and  against  her  will."  These  or  similar  words  are  generally  used  by 
the  text- writers  to  describe  the  crime  of  rape.  That  description,  if  tiie  words 
be  taken  in  what  is  perhaps  the  most  strictly  literal  meaning  of  them,  may  be 
understood  to  imply  the  positive  presence  in  every  case  of  rape  of  two  elements, 
viz. :  physical  force  or  violence  applied  to  the  person,  so  as  to  overpower  resist- 
ance, and  coercion  of  the  will  while  it  is  tn  a  state  of  dissent  or  opposition. 
Certainly  tn  most  cases  of  rape  these  two  elements  do  concur;  the  crime  is  ac- 
complished by  the  application  of  physical  force  overpowering  resistance,  and 
against  the  remonstrances  of  the  sufferer.  But  I  am  not  prepared  to  hold  that 
these  two  elements,  understood  in  that  sense,  are  essential  to  the  crime  of  rape. 
That  the  knowledge  of  the  woman*8  person  should  be  obtained  against  her 
remonstrance  or  against  her  will,  actively  dissenting,  or  in  a  state  of  known 
antagonism  is  certainly  not  necessary  In  all  cases.  It  is  not  necessary  that  the 
act  should  be  in  that  sense  <' against  her  will."  It  is  not  necessary  that  she 
should  have  a  will  or  mind  dissenting,  or  capable  of  indicating  dissent.  That  is 
settled  in  the  case  of  infants  under  puberty,  who,  in  the  estimation  of  the  law, 
have  no  will;  and  some  of  your  lordships  have  already  observed  that  the  same 
would  hold  in  the  case  of  an  Insane  woman  of  mature  years ;  so  also,  if  by  art- 
ful means,  such  as  the  administration  of  potions,  stupefaction  is  produced,  and 
the  faculties  are  rendered  dormant,  and  the  party  is  for  the  time  without  will  or 
the  power  of  volition ;  it  can  not,  I  think,  be  doubted  that  in  that  state  of 
mental  inability,  and  especially  if  it  has  been  produced  with  the  design  of  taking 
advantage  of  it,  the  act  would  be  held  to  amount  to  rape,  although  it  could  not 
be  said  to  have  been  committed  <<  against  *'  the  will  of  the  sufferer,  if  by  that  is 
meant  against  an  active  wUl  dissenting,  or  in  a  state  of  actual  repugnance  at 
the  time.  But  in  such  a  case  the  connection  has  been  had  without  her  consent, 
and  when  she  had  not  mental  power  to  consent.  In  such  cases,  the  expression 
**  against  her  will,"  used  by  the  writers  can  mean  nothing  else  than  without  her 
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consent,  and  mast  be  so  understood,  unless  they  are  to  be  regarded  as  imper- 
fect, or  rejected  as  erroneous.  Then  as  to  the  element  of  physical  force  or 
violence,  that  also  must  be  subject  to  limitation  and  construction.  The  power 
of  resistance  may  be  removed  without  the  application  of  any  physical  force,  or 
it  Qiay  be  overcome  by  very  little  force.  What  degree  of  force  or  violence  will 
be  held  sufficient  to  constitute  rape  must  depend  on  circumstances.  The  degree 
of  violence  used  may  be  expected  to  vary  with  the  power  of  resistance.  The 
law  does  not  desiderate  more  force  than  is  necessary  to  overcome  the  power  of 
resistance,  which  may  be  greater  or  less  according  to  the  condition  of  the  suf- 
ferer, who  may  be  a  robust,  active  woman,  cool  and  self-possessed,  or  may  be  a 
poor  cripple.  On  the  other  hand,  the  law  does  not  desiderate  more  resistance 
on  the  part  of  the  woman  than  her  physical  condition,  whatever  it  may  be, 
enables  her  to  make.  In  the  case  I  have  already  put  of  a  woman  designedly 
reduced  to  insensibility  by  potions,  or  by  liquor  artfully  administered,  and 
whereby  her  physical  as  well  as  mental  powers  are  put  in  abeyance,  the  law 
desiderates  no  more  physical  force  than  is  necessary  to  accomplish  the  crim- 
inal act.  I  hold,  therefore,  that  in  considering  what  are  the  essentials  of  the 
crime  of  rape,  the  descriptive  terms,  "  forcibly  and  against  her  will,**  are  to  be 
construed  with  reference  to  the  circumstances  of  the  case,  the  physical  and 
mental  condition  of  the  party  injured.  Inability  to  remonstrate  or  resist  may 
result  from  various  causes.  Is  it  necessary  to  the  crime  of  rape  that  the  inabil- 
ity shall  have  been  brought  about  by  an  act  of  the  accused  with  the  design  of 
availing  himself  of  it?  It  is  not  so  if  the  sufferer  be  under  puberty,  or  in  the 
opinion  of  some  of  your  lordships,  if  she  be  an  insane  person.  I  think  it  is  not 
80  in  the  case  where  a  man  takes  advantage  of  the  state  of  insensibility  to  which 
a  woman  has  been  reduced  by  his  act  or  contrivance,  although  in  producing  the 
Insensibility  he  may  not  have  harbored  that  design,  or  may  even  have  intended 
something  different,  as  would  be  the  case  of  a  medical  man  who  should  take 
advantage  of  the  inability  to  resist  produced  by  opium  or  chloroform  which  he 
had  administered  for  a  different  purpose  to  his  patient.  Such  forcible  inva- 
sion of  a  woman's  person  is  an  assault;  the  connection  is  without  her  consent; 
and  I  tliink  that  the  forcibly  invading  a  woman's  person  and  having  carnal 
knowledge  of  her,  without  her  consent,  through  the  instrumentality  of  an 
assault,  is  nothing  less  than  rape.  I  think  the  law  would  be  the  same,  although 
the  state  of  insensibility  was  not  at  all  caused  by  any  act  of  the  accused,  but 
had  been  knowingly  and  wickedly  taken  advantage  of  by  him,  such  as  some  of 
the  cases  put  in  illustration  by  Lord  Iyobt,  as  for  instance,  the  case  of  a  woman 
abased  in  a  state  of  syncope,  or  in  a  state  of  insensibility  from  intoxication. 
In  all  these  cases  the  knowledge  of  the  woman's  person  has  been  had  without 
her  consent,  which,  as  regards  the  wUl  of  the  sufferer,  is  all  the  law  desiderates 
when  the  mind  and  its  faculties  are  in  abeyance,  and  it  has  been  accomplished 
by  means  of  assault  which  necessarily  implies  violence  —  all  the  violence  that 
was  necessary  for  the  accomplishment  of  the  criminal  purpose  in  the  circum- 
stances, and  therefore  all  the  violence  that  the  law  desiderates  in  rape.  I  own 
that  I  can  not  distinguish  the  present  case  from  the  cases  to  which  I  have  been 
alluding.  The  woman  is  stated  to  have  been  asleep ;  her  mind  and  its  faculties 
were  dormant — in  abeyance.  The  accused  is  stated  to  have  entered  the  bed  by 
stealth,  wickedly  and  feloniously — that  is,  with  a  criminal  Intent,  the  criminal 
intent  being  to  have  criminal  knowledge  of  her  person  without  her  consent. 
He  is  said  to  have  accomplished  this  criminal  purpose,  by  means  of  assault  or 
forcible  invasion  of  her  person,  for  we  are  all  agreed  that  the  act  charged 
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against  him  is  assault,  at  tlie  very  least,  whatever  more  it  may  be,  and  assault 
necessarily  implies  violence — in  this  case  all  the  violence  that  was  necessary 
to  accomplish  his  criminal  purpose,  having  regard  to  the  physical  condition  of 
the  sufferer  at  the  time.  It  appears  to  me  that  an  assault  feloniously  com- 
mitted on  a  woman  for  the  criminal  purpose  and  effectuating  the  criminal 
result  of  having  carnal  knowledge  of  her  person,  without  her  consent,  is  rape. 
I  know  no  more  accurate  description  of  that  crime.  Some  of  the  cases  I  have 
put  in  illustration  as  links  in  the  chain  of  reasoning  by  which  I  have  arrived 
at  this  conclusion  have,  I  am  aware,  never  been  presented  for  judgment  in  this 
court.  It  has  been  remarked  that  such  cases  need  not  be  considered  till  they 
arise,  and  that  it  might  be  unsafe  to  pronounce  upon  them  now  when  they  are 
not  before  us  for  decision.  As  a  general  rule,  I  am  averse  to  prejudging  cases 
or  points  of  law.  But  if  I  see  that  the  judgment  I  am  asked  to  pronounce  in 
this  case  will  establish  a  principle  which  must  rule  other  cases  or  classes  of 
cases,  I  think  it  right  before  affirming  such  a  principle,  to  consider  what  it 
must  lead  to.  No  one  has  said  that  the  cases  to  which  I  have  referred  would 
not  be  cases  of  rape.  I  think  it  would  not  be  possible  so  to  hold,  and  as  I  am 
unable  to  distinguish  them  in  principle  from  the  present  case,  I  feel  that  in 
solving  this  case  In  the  negative,  we  are  also  virtually  solving  those  cases  in  the 
negative,  and  excluding  them  by  anticipation  from  the  legal  category  to  whlch^ 
I  think,  they  belong.  It  has  been  suggested  that  insensibility  induced  by 
disease  or  artificial  means  may,  in  this  question,  be  regarded  differently  from 
the  natural  state  of  sleep.  I  confess  I  do  not  feel  the  force  of  the  distinction. 
In  both  there  is  unconsciousness,  creating  the  same  inability  to  remonstrate  or 
resist;  the  violence  resorted  to  is  the  same,  the  injury  inflicted  is  the  same.  I 
see  no  reason  for  holding  that  the  criminality  is  not  tiie  same.  If  there  be  any 
difference  requiring  from  the  law  greater  vigilance  or  rigor  in  the  one  case  than 
the  other,  I  think  that  the  interests  of  society  require  that  such  vigilance  and 
rigor  should  be  exerted  to  prevent  advantage  being  taken  of  the  state  of 
periodical  unconsciousness  which  nature  imposes  on  all  as  a  necessity  of  exist- 
ence, and  to  which  all  are  entitled  to  resign  themselves  in  serenity.  I  own  that 
I  was  at  first  somewhiat  startled  by  what  appeared  to  me  to  be  the  novelty  or 
singularity  of  the  accusation,  but  on  full  consideration  I  was  unable  to  resist 
the  conclusion  that  the  offense  charged,  if  established  in  the  way  in  which  it 
is  laid,  does  amount  to  the  crime  of  rape.  I  am  not,  however,  surprised  that 
several  of  your  lordships  still  hesitate  so  to  pronounce,  and  perhaps  the  result 
to  which  the  majority  have  come  may  be  the  safer  one,  as  it  certainly  is  the 
milder,  but  having  arrived  at  a  different  conclusion  on  the  law  of  the  case,  I 
have  considered  it  right  to  state  the  grounds  of  my  opinion. 

JudgmetUfoT  the  prisoner. 

In  B,  V.  Paget'^  the  prosecutrix,  a  girl  thirteen  years  of  age,  stated  that  she 
usually  slept  with  her  father,  and  having  gone  to  sleep  one  day  by  his  side,  on 
awaking  she  found  he  was  having  connection  with  her. 

BdUanHne,  for  the  prosecution,  in  opening  the  case  to  the  jury,  told  them,  on 
tiie  authority  of  B,  v.  CampUn,'^  that  if  the  prisoner  had  connection  with  the 
girl  while  she  was  in  such  a  state  as  to  be  incapable  of  giving  consent,  the 
charge  of  rape  would  be  sustained. 

Alderson,  B.  I  do  not  understand  that  case  to  have  gone  so  fUr  as  you 
affirm.    It  only  decided  that  where  the  state  of  unconsciousness  was  caused  by 
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«ny  act  of  the  prisoner,  connection  with  the  woman  whUe  in  such  a  state 
would  constitute  the  offense. 

Ballantine  observed  that  in  the  case  referred  to  the  taking  the  wine  by  the 
^1  was  her  own  voluntary  act. 

Aldbbsok,  B.  It  was  offered  to  her  by  the  man,  and  there  was,  at  any  rate, 
evidence  to  show  that  he  had  induced  her  to  take  it.  I  concurred  in  that  judg- 
ment only  on  that  ground.    I  will  read  the  note  I  made  at  the  time. 

His  lordsliip  read  as  follows,  observing  at  the  same  time,  '^this  expresses  no 
one^s  opinion  but  my  own.'* 

*'  The  rest  of  the  judges  in  the  affirmative  thought  that  on  these  facts  it  must 
be  presumed  that  this  was  contra  volwntatem^  it  being  clear  tliat  the  woman  had 
not  consented  when  he  began  to  administer  the  liquor,  and  tliat  she  never  did 
actually  consent  at  all;  that  his  having  connection  with  her  when  Insensible 
was  therefore  clearly  contra  volufOatem  vUimamf  which  must  be  as  against  him, 
presumed  to  continue  unchanged.  Fatteson,  J.,  Dekman,  0.  J.,  and  Fabkb, 
B.,  thought  that  a  connection  without  the  consent  of  a  woman  was  a  rape,  e.gr., 
in  the  case  of  a  woman  insensibly  drunk  in  the  streets  not  made  so  by  the 
prisoner.    This,  therefore,  should  be  reserved  when  it  occurs.*' 

It  appeared  tliat  the  prisoner  had  had  connection  with  his  daughter  before, 
but  she  never  complained  to  any  one  then,  nor  would  she  of  her  own  accord 
now,  and  a  woman  who  saw  them  together  on  the  bed  on  the  occasion  in  ques- 
tion, stated  that  the  girl  appeared  to  lie  quiet  for  a  moment  whilst  the  prisoner 
was  upon  her;  but  on  seeing  the  witness  she  immediately  attempted  to  push 
him  off. 

Ctarkson^  for  the  prisoner,  at  the  close  of  the  case  for  the  prosecntlon,  was 
about  to  address  the  jury,  when  Colebibob,  J.,  intimated  to  him  that  It  was 
unnecessary.    His  lordship  observed  to  the  jury :  — 

The  question  is,  was  she  a  consenting  party?  And  you  can  not  doubt,  after 
the  evidence  you  have  heard,  that  although  not  in  a  state  to  give  consent  when 
the  connection  began,  she  betrayed  no  resistance  when  she  might  have  done  so, 
and  that,  too,  before  the  connection  was  at  an  end.  She  had  been  so  treated 
before  without  complaining,  nor  would  she,  from  her  own  statement,  have  com- 
plained now.  I  think  there  is  not,  therefore,  such  an  absence  of  consent 
throughout  as  to  justi^  a  conviction  of  the  crime  of  rape. 

The  Jury  acquitted  the  prisoner. 

§  125.  Oonsent  Obtc^ed  by  Fraud — Other  Instanoes.  —  So  to  a  prosecu* 
tion  for  committing  an  act  which  is  legal  only  when  assented  to  by  certain 
persons,  it  is  a  good  defence  that  these  persons  have  consented,  though  their 
consent  has  been  fraudulently  obtained.^ 

§  126.  Abortion — Consent  of  Woman. — The  crime  of  abortion  is  not  com- 
mitted at  common  law  if  the  act  is  done  with  the  consent  of  the  mother  prior 
to  quickening.' 

§127.  Abduotlon— Consent  of  Pftrents.— Where  a  statute  punishes  the 
taking  a  girl  out  of  the  possession  and  against  the  will  of  her  parents,  if  they 
have  encouraged  her  in  a  lax  course  of  life  this  is  such  a  consent  as  will  bar  a 

1  B.  v.FeiBt,  Dean.  A  B. 090  (18S8).  Mo.  (App.) 4M  (1888) ;  State  v.  Cooper,  SS N. 

1  HitcheU  v.  Com.,  78    Ey.    200    (1879);  J.  (L.)  02  (1849);  Com.  v.  Parker,  9  Meto. 

Com.  V.  BangB,  0  Mam.  887  (1812) ;  Smith  v.  908  (1840). 
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prosecution.  InB.  y.  Primelti^  the  prisoner  and  one  Slmmonds  were  Indicted 
nnder  such  a  statute.  It  appeared  in  evidence  that  the  girl  A.  B.,  who  was  a 
little  over  fifteen  years  of  age^  but  whose  appearance  was  that  of  a  person  three 
years  older,  and  very  prepossessing,  lived  at  home  with  her  mother,  a  widow 
who  gained  her  livelihood  by  labor  as  a  straw-hat  worker  and  charwoman ;  that 
on  the  evening  of  the  alleged  abduction,  she  left  her  mother's  house  at  nine 
o'clock  In  the  evening  to  spend  the  night  at  a  married  sister's,  and  joining  com* 
pany  with  another  girl  named  C.  D.,  they  walked  to  a  public  house,  a  mile 
distant,  and  there  met  the  prisoners;  that  they  went  on  by  appointment  to 
another  public  house,  when  they  again  met  the  prisoners;  they  went  into  the 
public  house  with  the  prisoners  and  three  other  girls,  and  stayed  there  till 
twelve  at  night,  when  the  three  other  girls,  having  been  sought  for  and  found 
by  their  friends,  were  taken  away.  Then  A.  B.  and  CD.  went  in  company  with 
the  two  prisoners  to  the  farming  premises  of  the  prisoner  Primelt,  where  they 
remained  till  four  o'clock  the  next  morning,  which  was  Sunday.  It  was  then 
proposed  that  the  party  should  go  to  London,  and  Primelt's  gig  was  got  out, 
and  all  four  got  into  the  gig,  and  were  driven  by  Primelt  to  the  Tring  station; 
thence  they  went  to  London,  Primelt  taking  and  paying  for  a  ticket  for  A.  B.» 
and  Slmmonds  for  CD.  In  London,  they  all  four  spent  the  day  together,  and 
at  night  Primelt  slept  with  A.  B.,  Slmmonds  with  C  D. ;  the  next  day,  Monday, 
they  returned  to  Tring,  and  thence  went  home.  The  mother  swore  that  it  was 
not  by  her  consent  that  her  daughter  had  gone  away ;  that  missing  her  on  the 
Sunday,  she  had  inquired  everywhere  for  her  without  success,  and  was  in  great 
distress  about  her  absence  till  she  came  home  on  Monday.  On  the  cross-exam- 
ination of  the  girl  A.  B.,  she  stated  that  she  occasionally  went  to  dances  at 
public  houses,  and  was  occasionally  out  late  at  night  without  any  one  to  look 
after  her;  that  her  mother  on  these  occasions,  left  the  door  on  the  latch,  or 
came  down  and  let  her  in;  that  Primelt  was  not  the  first  man  who  had  had  con- 
nection with  her. 

The  Chief  Justice  directed  the  jury  that  there  was  no  case  against  Slmmonds; 
and  that  as  to  Primelt,  if  they  thought  that  the  mother  had  by  her  conduct 
countenanced  the  daughter  in  a  lax  course  of  life,  by  permitting  her  to  go  out 
alone  at  night  and  to  dance  at  public  houses,  this  was  not  a  case  that  came 
within  the  intent  of  the  statute,  but  was  one  where  what  had  occurred,  though, 
unknown  to  her,  could  not  be  said  to  have  happened  against  her  will. 

Verdict f  not  guilty. 

§  127a. Aiding  to  Bsoape. — In  B.  v.  Martin,*  the  prisoner  was  indicted 

for  unlawfully  aiding  and  assisting  Antoine  Mallet,  a  prisoner  at  war  detained 
within  certain  limits  at  Northampton,  to  escape  and  go  at  large  out  of  the  said 
limits,  and  conducting  him  and  bringing  him  to  Preston  Turnpike  Gate,  at 
Northampton,  with  intent  to  enable  and  assist  him  to  escape  and  go  at  large 
out  of  the  kingdom  to  parts  beyond  the  seas. 

The  case  appeared  to  be  this.  The  defendant  lived  at  Wantage,  in  Berkshire ; 
she  came  to  Newport  PagneU,  and  there  hired  a  post  chaise  to  take  her  to 
Northampton  and  back.  The  post-boy  drove  her  to  Northampton,  where  she 
got  out,  and  the  post-boy  went  to  his  usual  inn,  with  orders  to  return  to  the 
place  where  he  set  her  down,  after  he  had  baited  and  rested  his  horses.  The 
post-boy  in.about  an  hour  returned,  took  the  defendant  up  again  in  Northamptoui 

11 F.  A  F.  51  (1858).  S  R.  A  R.  196  (1811). 
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and  proceeded  towards  Newport,  and  when  they  had  jast  got  withoat  the  town 
(and  within  the  limits  allowed  to  the  prisoners  of  war,  being  one  mile  from  the 
extremity  of  the  town)  she  called  to  the  post-boy  to  stop  and  take  up  a  friend 
of  hers  that  was  walking  along  the  road.  The  post-boy  stopped,  and  Mallet  got 
in,  and  they  proceeded  together  to  Preston  Turnpike  Gate  (which  is  without 
the  aforesaid  limits),  on  the  road  to  Newport,  when  they  were  both  stopped 
and  apprehended  by  the  commissary,  or  agent,  for  French  prisoners,  and  his 
assistant  who  had  wished  them.  It  appeared  in  evidence  that  there  was  no 
real  escape  on  the  part  of  Mallet,  but  that  he  was  employed  by  the  agent  for 
French  prisoners,  under  the  direction  of  the  Transport  Board,  to  detect  the 
defendant,  who  was  supposed  to  have  been  instrumental  in  the  escape  of  many 
French  prisoners  from  Northampton,  and  that  all  the  acts  done  by  Mallet,  the 
contract  for  the  money  to  be  paid  to  the  defendant,  and  the  place  to  which  they 
were  to  go  before  they  would  be  stopped,  were  previously  concerted  between 
the  agent  for  the  prisoners  and  Mallet,  and  Mallet  had  no  Intention  to  go  away 
or  escape.  It  was  objected  to  by  the  counsel  for  the  defendant  that  the  com- 
missary having  given  license  to  Mallet  to  go  to  the  place  he  did  go  to,  had  en- 
larged  the  limits  of  his  parole  to  that  place,  and  therefore  Mallet  could  not  be 
said  to  have  escaped,  nor  could  the  defendant  be  said  to  have  assisted  him  In 
escaping  out  of  the  limits  of  his  parole.  The  learned  judge  proceeded  in  the 
trial,  and  the  defendant  was  convicted,  but  he  respited  the  judgment  and  re- 
served the  point  for  the  consideration  of  the  judges. 

In  Trinity  term,  15th  June,  1811,  all  the  judges  met  (except  Lawbencb,  J.), 
when  they  held  the  conviction  wrong.  Inasmuch  as  the  prisoner  never  escaped, 
or  Intended  to  escape. 

§  1275.  Bribery.  —  So  consent  may  be  an  answer  to  a  charge  of  bribery.^ 

§  128.  OoDBent — Manslaughter.  —  In  B.  v,  Bmcey^the  prisoner  was  indicted 
for  manslaughter  under  the  circumstances  detailed  by  one  of  the  witnesses. 
He  said  the  prisoner  came  into  his  master's  shop,  and  pulled  him  by  the  hair  ofC 
a  cask  where  he  was  sitting,  and  shoved  him  to  the  door,  and  from  the  door 
back  to  the  counter.  That  the  prisoner  then  put  his  arm  round  his  neck  and 
spun  him  round,  and  they  came  together  out  of  the  shop ;  the  prisoner  kept 
<<hold  of  the  witness  when  they  were  outside,  and  kept  spinning  him  round; 
the  latter  broke  away  from  him,  and,  in  consequence,  and  at  the  moment  of  hla 
so  doing,  he  (thet  prisoner)  reeled  out  into  the  road  and  knocked  against  a 
woman  who  was  passing,  and  knocked  her  down.  The  prisoner  was  very  drunk, 
and  staggered  as  he  walked."  The  woman  so  knocked  down  died  shortly  after- 
wards of  the  injuries  she  had  received,  and  it  was  for  having  caused  her  death 
that  the  prisoner  was  indicted.  Mr.  Justice  Krlb  inquired  of  the  witness  (a 
young  lad)  whether  he  resisted  the  prisoner  daring  the  transaction.  The  lad 
answered  that  he  did  not;  he  thought  the  prisoner  was  only  playing  with  him, 
and  was  sure  that  It  was  intended  as  a  joke  throughout. 

Erlb,  J.  (to  the  jury).  I  think,  upon  this  evidence,  you  must  acquit  the 
prisoner.  When  the  death  of  one  person  is  caused  by  the  act  of  another,  while 
the  latter  Is  in  pursuit  of  any  unlawful  object,  the  person  so  killing  is  guilty  of 
manslaughter,  although  he  had  no  intention  whatever  of  injuring  him  when  he 
was  the  victim  of  his  conduct.    Here,  however,  there  was  nothing  unlawful  in 

1  CBrlen  v.  SUte,  6  Tex.  (App.)  665  (1879).  >  a  Cos,  263  (1847). 
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what  the  prisoner  did  to  this  lad,  and  which  led  to  the  death  of  the  woman. 
Had  his  treatment  of  the  boy  been  against  the  will  of  the  latter,  the  prisoner 
would  have  been  committing  an  assaolt — an  unlawful  act — which  would  have 
rendered  him  amenable  to  the  law  for  any  consequences  resulting  from  it;  but, 
as  eTeiything  that  was  done  was  with  the  witness'  consent,  there  was  no 
assault,  and,  consequently,  no  illegality.  It  is,  in  the  eye  of  the  law,  an  acci- 
dent, and  nothing  more. 

-  §  129.  liOroeny — Non-Oonaent  of  Owner  to  Taking  Must  be  Shown. —  On 
a  prosecution  for  larceny  if  the  proof  does  not  show  that  the  taking  was  against 

the  consent  of  the  owner  of  the  property,  the  crime  is  not  proved.^ 

• 

§  180.  Conaent — Ijaroeny—  PartAng  with  Money  on  Forged  Ohedk. — InB. 
V.  Prinoef^  it  was  held  by  the  English  Court  of  Criminal  Appeal  that  where  a  bank 
cashier  had  paid  a  forged  check,  the  party  obtaining  the  money  was  not  guilty  of 
the  larceny  of  it.  The  case  reserved  was  as  follows :  Charles  Prince  was  tried 
before  me  at  the  August  session  of  the  Central  Criminal  Court  on  an  indict- 
ment charging  him,  in  the  first  count,  with  stealing  the  amount  of  £100,  the 
property  of  Henry  Allen;  in  the  second  count,  with  receiving  the  same  know- 
ing it  to  have  been  stolen ;  and  in  two  other  counts  the  ownership  of  the  money 
was  laid  in  the  London  and  Westminster  Bank. 

It  appeared  in  evidence  that  the  prosecutor,  Henry  Allen,  had  paid  moneys 
amounting  to  £900  into  the  London  and  Westminster  Bank  on  a  deposit  account 
in  his  name,  and  on  the  27th  of  April,  1868,  that  sum  was  standing  to  his  credit 
at  the  bank.  On  that  day  the  wife  of  Henry  Allen  presented  at  the  bank  a 
forged  order,  purporting  to  be  the  order  of  the  said  Henry  Allen,  for  payment 
of  the  deposit,  and  the  cashier  at  the  bank,  believing  the  authority  to  be  genuine, 
paid  to  her  the  deposit  and  interest  in  eight  bank  notes  of  £100  each,  and  other 
notes.  Among  the  notes  of  £100  was  one  No.  72,799,  dated  the  19th  of  Novem- 
ber, 1867.  On  the  1st  of  July,  1868,  the  wife  of  Henry  Allen  left  him  and  his 
house ;  and  she  and  the  prisoner  were  shortly  afterwards  found  on  board  a 
steamboat  at  Queenstown,  on  its  way  from  Liverpool  to  New  York,  passing  as 
Mr.  and  Mrs.  Prince,  Mrs.  Allen  then  having  in  her  possession  nearly  all  ifhe 
remainder  of  the  notes  obtained  from  the  bank.  The  note  for  £100,  No.  72,799, 
was  proved  to  have  been  paid  away  by  the  prisoner  in  payment  for  some  sheep. 
In  May,  1868,  and  he  said  he  had  it  from  Mrs.  Allen.  Upon  this  evidence  it  was  * 
objected  by  prisoner's  counsel  that  the  counts  alleging  the  property  in  Henry 
Allen  must  fail,  as  the  note  had  never  been  in  his  possession;  and  that  as  to  the 
other  counts,  the  evidence  did  not  show  any  larceny  of  the  note  from  the  bank 
by  the  wife,  but  rather  an  obtaining  by  forgery  or  false  pretenses  by  her,  and 
that  the  receipt  by  the  prisoner  from  her  was  not  a  receipt  of  stolen  property 
I  held,  however,  that  the  forged  order  presented  by  the  wife  was,  under  the  cir- 
cumstances, a  mere  mode  of  committmg  a  larceny  against  the  London  and 
Westminster  Bank,  and  that  the  prisoner  was  liable  to  be  convicted  on  the  fourth 
count.  The  jury  found  the  prisoner  guilty  on  that  count,  and  I  respited  judg- 
ment, and  reserved  for  the  consideration  of  the  court  the  question  whether  the 

1  SUte  V.  Moore,  41 WU.  684  (1877) ;  Love  Stete,  8  Tez.  (App.)  445  (1880) ;  Enkine  •. 

V.  SUte,  10  Tex.  (App.)  563  (1884) ;  Anderson  State,  1  Tex.  (App.)  405  (1876). 
V.  State,  14  Tex.  (App.)  49  (1888) ;  Bowling  v,  HI  Cox,  196  (1668). 
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obtaining  the  note  from  the  bank  by  Mrs.  Allen,  under  the  circnmstances  stated^ 
was  a  larceny  by  her.  If  not,  the  conviction  must  be  reversed.  The  prisoner 
remains  in  custody  awaiting  Judgment.  Thomas  Chambbbs. 

Bovnx,  C.  J.  I  am  of  opinfon  that  this  conviction  can  not  be  supported. 
The  distinction  between  larceny  and  false  pretenses  is  very  material.  The  one 
is  a  felony,  and  the  other  a  misdemeanor;  and,  although  by  reason  of  modem 
legislation,  it  has  become  not  of  so  much  importance  as  formerly,  it  is  still 
desirable  to  keep  up  the  distinction.  To  constitute  a  larceny  there  must  be  a 
taking  of  the  property  against  the  will  of  the  owner,  which  Is  the  essence  of 
the  crime  of  larceny.  The  authorities  cited  by  the  counsel  for  the  prisoner 
show  that  where  the  property  has  been  obtained  voluntarily  from  the  owner,  or 
a  servant  acting  within  the  scope  of  his  authority,  the  offense  does  not  amount 
to  larceny.  The  cases  cited  for  the  prosecution  were  cases  where  the  servant 
who  parted  with  the  property  had  a  limited  authority  only.  In  the  present  case 
the  cashier  of  the  bank  was  acting  within  his  authority  in  parting  with  the 
possession  and  property  }n  the  money.  And  if,  as  in  this  case,  that  was  done 
with  the  intention  of  divesting  his  employers  of  the  property,  the  conviction 
oan  not  be  sustained.  Under  these  circumstances  the  conviction  must  be 
quashed. 

Chanhsll,  B.  I  am  of  the  same  opinion.  The  cases  cited  for  the  prisoner 
are  distinguishable  from  those  cited  for  the  prosecution.  In  the  one  set  of 
cases  the  servant  was  acting  under  a  general  authority;  in  the  other,  under  a 
special  and  limited  authority.  If  the  transaction  is  one  where  the  servant  had 
a  general  authority,  and  he  has  done  all  that  he  inten4ed  to  do  in  order  to  pass 
the  property,  the  property  passes  from  the  master.  Therefore,  here  the  money 
passed  to  Ifrs.  Allen,  and  can  not  be  said  to  have  been  stolen.  The  conviction 
is  bad. 

Btubs,  J.  I  am  of  the  same  opinion.  My  judgment  is  founded  on  the 
weight  and  balance  of  authority. 

Blagcbubn,  J.  I  am  of  the  same  opinion.  In  the  old  times  larceny  was  a 
capital  felony,  and  the  taking  of  the  property  stolen  mast  have  been  proved  to 
have  been  against  the  wUl  of  the  owner.  The  courts  held  that  where  the  owner 
intended  to  part  with  the  property,  the  thing  alleged  to  have  been  stolen,  that 
was  not  larceny;  and  also  that  where  the  servant  or  agent  had  a  general  author- 
ity to  part  with  his  employer's  property  in  the  management  of  the  business, 
then  the  offense  was  not  larceny  If  he  intended  to  part  with  the  property 
wrongfully  obtained.  The  case  was  different  if  the  servant  or  agent  had  not 
authority  to  part  with  the  property.  The  difficulty  is  to  decide  whether  a  given 
case  falls  within  the  one  class  or  the  other.  Where  a  servant  has  no  general 
authority  to  deal  with  his  master's  property,  but  he  is  told  to  deliver  a  parcel  to 
A.  B.,  and  no  one  else,  then  he  is  acting  under  a  limited  authority;  and  it  was 
held  l^  the  Judges  that  a  person  obtaining  the  parcel  from  the  servant  by  fraud 
was  guilty  of  larceny.^  The  same  judges  had  a  short  time  previously  decided 
the  case  of  Bex  v.  Jtuikson.  A  cashier  of  a  bank  has  a  general  authority  to  part 
with  his  employer's  money  if  a  person  presents  a  check  to  him,  if  he  believes 
the  check  to  be  a  genuine  one ;  and  if  he  does  so,  and  it  turns  out  to  be  a  forged 
check,  the  offense  is  not  larceny. 

Lush,  J.  I  am  of  the  same  opinion.  The  cashier  of  a  bank  is  placed  at  the 
counter  for  the  purpose  of  parting  with  the  money  of  Ms  masters  in  payment 

^  Beg.  V.  Longstreeth. 
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of.  checks  as  he  thinks  fit.    In  this  case  the  money  was  parted  with  by  the 

cashier  to  Mrs.  Allen  for  a  check  which  he  belieyed  to  be  gennine.    It  is  not 

a  case  of  larceny,  therefore. 

'  **  Cawrietion  quashed, 

{  181 .  Forgery — Consent  to  use  of  Name.  —  So  where  a  person  whose  name 
it  is  charged  has  been  forged  to,  a  bill  is  informed  of  the  nse  that  has  been  made 
of  his  name  and  does  not  repudiate  it,  there  can  be  no  conviction  of  the  for- 
gery— though  he  afterwards  deny  the  prisoner's  authority  .^ 

§  182.  Bnterinff  Dwelling  House  to  Steal  —  Consent  of  Owner. — The  crime 
of  entering  a  dwelling  house  and  stealing  therefrom  is  not  committed  where  the 
entry  fs  wiAh  the  consent  of  the  owner,  unless  the  crime  was  intended  at  the 
time  of  the  consent.* 

§188.  False  Pretenaes — Knowledge  and  Consent  of  Proseoator. —  If 
a  prosecutor  knowing  the  false  pretenses,  nevertheless  lets  his  prop- 
erty go,  the  crime  of  obtaining  goods  by  false  pretenses  is  not  committed.*  So 
if  one  parts  with  his  property  to  another  who  makes  a  false  representation  to 
him,  not  on  the  faith  of  the  representation,  but  relying  on  his  paying  him  for  it, 
the  party  can  not  be  convicted  of  false  pretenses.* 

In  JR,  V.  MUls,^  the  prisoner  was  convicted  of  obtaining  money  under  false 
pretenses.  It  was  shown  from  the  evidence  that  the  prisoner  was  employed 
to  cut  chaff  for  the  prosecutor,  and  was  to  be  paid  two  pence  per  pan  for  so 
much  as  he  cut.  He  made  a  demand  for  10s.  6d.,  and  stated  that  he  bad  cut 
sixty-three  pans,  but  the  prosecutor  and  another  witness  had  seen  the  prisoner 
remove  eighteen  pans  of  cut  chaff  from  an  adjoining  chaff-house,  and  add  them 
to  the  heap  which  he  pretended  he  liad  cut,  thus  making  the  sixty-three  pans 
for  which  he  charged.  Upon  the  representation  that  he  had  cut  sixty-three 
pans  of  chaff,  and  notwithstanding  his  knowledge  of  the  prisoner  having  added 
the  eighteen  pans,  the  prosecutor  paid  him  the  10s.  6d.,  being  8s.  more  than 
the  prisoner  was  entitled  to  for  the  work  actually  performed.  It  was  objected 
on  behalf  of  the  prisoner;  first,  that  this  was  simply  an  overcharge,  as  in  the 
case  of  B,  v.  Gates  f  and,  secondly,  that  as  the  prosecutor  at  the  time  he  parted 
with  his  money  knew  the  facts,  the  prisoner  could  not  be  said  to  have  obtained 
the  money  by  false  pretense.  Judgment  was  postponed,  and  the  prisoner  was 
discharged  upon  recognizance  to  appear  at  the  next  quarter  sessions.  The 
opinion  of  the  Court  of  Criminal  Appeal  was  requested  whether  the  prisoner 
was  rightly  convicted  of  misdemeanor  under  the  foregoing  indictment. 

No  counsel  was  instructed  for  the  prisoner. 

Orridge,  for  the  Crown.  Although  the  prosecutor  knew  that  the  representa- 
tion was  false,  and  permitted  the  prisoner  to  complete  the  offense  by  receiving 
the  money,  tliat  does  not  render  the  offense  less  in  him.  In  larceny  the  same 
doctrine  is  established.^  [Cockburn,  C.  J.  There  the  prosecutor  remains 
passive.  Willes,  J.  InvUo  domino  is  held  to  mean  without  leave.]  In  B.  v. 
Adey^^  it  was  said  to  be  no  answer  that  the  prosecutor  had  laid  a  plan  to  en* 
trap  the  prisoner  into  the  commission  of  the  offense. 


1  B.  V.  Smith,  8  F.  A  F.  604  (1862). 
S  State  V.  Ohambers,  6  Ala.  865  (1884). 
«  R.  V.  MUls.  D.  A  B.  206  (1857). 
«B.v.Dale.70.AP.  858(1886). 


»  7  Cox,  268  (1867). 

•  6  Cox.  640. 

T  B.  V.  Bsgington,  S  B.  A  P.  606. 

•  7  0;  A  P.  140. 
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CocKBURN,  C.  J.  The  question  in  these  cases  is,  -whether  the  false  represen- 
tation is  the  immediate  motive  operating  on  the  mind  of  the  prosecutor,  and 
Inducing  him  to  part  with  his  money.  It  can  not  be  said  that  that  was  the  case 
here,  because  he  paid  the  money,  although  he  knew  the  representation  to  be 
false.  Unless  the  money  be  obtained  by  the  false  pretense,  it  is  an  attempt 
only. 

Coleridge,  C.  J.  In  B,  ▼.  Adey^  the  prosecutor  did  part  with  his  money  In 
consequence  of  the  false  pretense. 

Bkamwbll,  B.  I  do  not  think  he  could  recover  back  the  money  in  a  civil 
action. 

WiLLBs,  J.  Because  it  was  paid  voluntarily,  with  a  knowledge  of  all  the  cir- 
cumstances. 

Conviction  qwuJied, 

§  184 .  Ck>naent — False  PretenaeB — Demand.  —  In  CommonweaUh  v.  Nortonf^ 
the  prisoner  falsely  represented  to  a  tavernkeeper  that  a  few  days  befpre  he 
was  at  his  place  and  had  two  drinks  for  which  he  gave  him  a  five  dollar  bank- 
note but  got  back  no  change;  and  the  tavernkeeper  thereupon  paid  him  four 
dollars  and  eighty  cents.  This  was  held  not  false  pretenses.  '^The  case 
presented  by  the  indictment,"  said  Dewey,  J,  "  is  the  naked  case  of  a  willfully 
false  affirmation  made  to  a  party  who  had  like  means  of  knowledge  whether  the 
affirmation  was  true  or  false  as  the  party  who  made  it." 

§  lS4a.  Partinsr  with  Property — Intent  to  Proeeoate.  —  In  22.  v.  Fuller y* 

the  prisoner  was  convicted  of  highway  robbery.  It  appeared  in  evidence  that 
the  prosecutor,  John  Fry,  was  servant  to  a  gentleman  residing  in  Great  George 
Street,  Westminster;  some  weeks  before  the  robbery  he  had,  with  another 
person,  drank  at  an  ale  house  with  the  prisoner,  in  consequence  of  which  the 
prisoner  became  acquainted  with  his  place  of  residence,  and  shortly  afterward 
came  there  in  the  evening,  and  said  he  wanted  to  borrow  ten  shillings  of  the 
prosecutor,  which  the  prisoner  said  he  should  have  again  when  his  arrears 
were  paid.  The  prosecutor  refused  to  let  him  have  ten  shillings,  and  being 
engaged  in  removing  the  things  from  the  table  after  the  family  had  dined,  the 
prosecutor  went  into  the  dining-room,  leaving  the  prisoner,  who  would  not  go 
away,  within  the  passage  of  the  house.  On  the  prosecutor's  returning  from 
the  dining-room,  the  prisoner  said  he  would  not  go,  and  as  the  prosecutor  had 
kept  him  waiting  he  would  have  ten  shillings,  and  a  one-pound  note  as  well. 
The  prosecutor  again  refused  to  let  the  prisoner  have  the  money;  when  the 
prisoner,  with  a  vulgar  expression  and  an  oath,  said,  "  If  you  don't  give  me  the 
money  I  will  go  into  your  master  and  swear  you  wanted  to  commit  an  unnatural 
crime.''  The  prosecutor  anxious  not  to  disturb  the  family,  and  in  the  expecta- 
tion that  he  might  secure  the  prisoner  at  some  future  time,  gave  him  a  one- 
pound  note  and  ten  shillings  tn  silver,  with  which  the  prisoner  departed.  The 
prosecutor  stated  the  circumstances  to  his  master,  who  determined  if  the 
prisoner  should  apply  again,  to  take  measures  for  his  apprehension.  On  the 
day  on  which  the  prisoner  was  apprehended,  he  (as  before)  came  to  the  house 
soon  after  the  family  had  dined,  and  rang  the  bell  at  the  street  door,  and  on  the 
prosecutor  going  into  the  area,  the  prisoner  said,  "  Come  up,  I  want  to  speak  to 
you."    The  prosecutor  went  up  to  the  prisoner  at  the  street  door;  the  prisoner 

1  U  Allen,  266  (186B).  >  R.  A  R.  407  (1820). 
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Bald,  "I  want  four  sbillings.*'  The  prosecutor  said,  "Oh I  do  yon?*'  To 
which  the  prisoner  replied,  "  Tes;  and  foar  shillings  I  must  have,  and  damn  me 
if  I  don*t  pay  yon.  When  I  get  my  arrears  I  will  pay  yon  all.'*  The  prosecutor 
said,  *<  The  last  time  yon  was  here  you  had  one  pound  ten  shillings,  and  you 
stripped  me  of  all  my  money;  but  if  you  will  go  with  me  to  Orchard  Street,  I 
have  a  friend  who  will  lend  me  the  money.**  The  prisoner  said  that  he  would 
go,  and  that  he  would  not  leave  the  prosecutor  till  he  got  It.  The  prosecutor 
took  the  prisoner  to  Orchard  Street  to  a  constable's ;  the  constable  not  being  at 
home,  the  prosecutor  left  directions  for  him  to  come  to  his  master's  house. 
The  prisoner  waited  until  the  prosecutor  came  out,  and  on  his  being  told  by  the 
prosecutor  that  his  friend  was  not  at  home,  the  prisoner  said  he  would  go  home 
with  him,  and  would  not  leave  him  until  he  had  got  the  money;  and  he  followed 
the  prosecutor  to  the  door  of  his  master's  house.  The  prosecutor  told  the 
prisoner  he  had  better  meet  him  in  St.  Margaret's  Church-yard,  and  if  his  friend 
did  not  come  he  would  get  some  money  somewhere  else.  The  prisoner  said  he 
would  not  leave  him,  and  went  up  to  the  door.  On  the  prosecutor's  ringing  the 
bell,  the  prisoner  said,  "  Will  you  meet  me?  **  The  prosecutor  replied  that  he 
would;  the  prisoner  then  went  away.  At  about  eight  o'clock  in  the  evening 
the  constable  came ;  the  prosecutor  told  him  what  had  passed,  and  the  appoint- 
ment he  had  made,  when  it  was  agreed  between  them  that  the  prosecutor 
should  not  give  the  money,  which  he  had  marked,  to  the  prisoner  in  the  church- 
yard, but  should  bring  him  to  a  public  house  in  Little  George  Street,  where 
there  was  more  light.  The  prosecutor  went  out  and  met  the  prisoner  opposite 
his  master's  house,  and  said  to  him,  <<  My  friend  is  not  come,  you  had  better  go 
away."  The  prisoner  said :  "  No ;  I  will  be  damned  if  I  go  without  the  money." 
The  prosecutor  told  him  he  possibly  might  be  able  to  get  it  at  the  public  house. 
The  prosecutor  then  went  into  the  public  house,  and  the  prisoner  waited  at  the 
door;  when  the  prosecutor  came  out  he  told  the  prisoner  he  had  got  four  shill- 
ings. The  prisoner  said,  damn  his  eyes  if  he  would  not  have  ten  shillings;  and 
on  the  prosecutor's  saying  he  only  asked  for  four,  the  prisoner  said,  no,  he  did 
not;  but  he  would  have  ten.  The  prosecutor  said  he  had  two  half-crowns,  and 
gave  them  to  the  prisoner,  and  told  him  if  he  would  come  up  in  the  morning  he 
should  have  five  shillings  more.  The  prisoner  said,  <<  Shall  I?  "  The  prose- 
cutor told  him  he  should.  The  officer  and  watchman,  as  had  been  agreed,  then 
came  up  and  secured  the  prisoner,  and  took  the  marked  money  from  his  hand. 
As  the  prisoner  was  going  to  the  watch-house  he  said  to  the  prosecutor,  <<  Damn 
you,  you  are  after  the  whole  battalion ;  I  will  bring  them  to  prove  what  you 
are." 

Upon  some  questions  put  to  the  prosecutor  from  the  court,  he  answered  that 
he  gave  the  last  five  shillings  on  purpose  to  detect  the  prisoner,  as  he  was  in- 
formed he  could  not  swear  to  the  other  money,  and  that  it  would  be  useless  to 
proceed  against  Mm;  he  also  stated,  that  he  parted  with  it  in  order  that  he 
might  prosecute  the  prisoner  for  the  former  money,  as  he  was  accused  of  a  thing 
he  knew  he  was  innocent  of,  and  that  he  had  parted  with  the  money  the  first 
time  from  the  threats  of  the  prisoner. 

For  the  prisoner  several  soldiers  of  the  Guards  were  called,  who  swore  that 
the  prosecutor  had  upon  several  occasions,  to  each  of  them,  made  propositions 
of  the  most  abominable  nature  in  terms  the  most  disgusting. 

The  prosecutor  being  further  examined,  protested  in  the  most  solemn  manner 
that  there  was  not  any  foundation  for  any  of  these  assertions,  or  for  a  declare 
ation  of  the  prisoner  that  he  had  been  admitted  into  the  house  of  the  master  of 


CONSENT  —  FALSE  PRETENSES  —  NUISANCE.  405 

the  prosecutor,  and  that  he  had  then  made  indecent  attempts  npon  his 
person. 

The  jnry  lonnd  the  prisoner  goiltyi  bnt  with  the  concurrence  and  by  the  ad- 
vice of  Mr.  Jastice  Batubt,  the  learned  judge  directed  the  judgment  to  be 
respited,  until  he  could  submit  the  case  for  the  consideration  of  the  judges. 

In  Hilary  term,  1820,  the  judges  met.  They  were  of  opinion  that  this  taking 
did  not  amount  to  robbery,  and  the  prisoner  was  recommended  for  a  limited 
pardon. 

§  185.  False  Pretenses— Knowledge  tliat  Defendant  was  a  Married  Woman — 
In  CommonweaUh  y.  Hermafif^  Brigos,  J.  said :  <'  It  would  appear  like  affectation 
to  cite  authority  to  support  a  conviction  for  false  pretenses,  that  the  Common- 
wealth must  not  only  prove  that  the  pretenses  were  false  and  fraudulent  as  to 
existing  facts,  but  also  that  the  goods  were  obtained  on  the  faith  and  belief  that 
the  pretenses  were  true. 

<'  It  is  well  settled  that  if  the  prosecutor  knows  when  he  sells  Ms  goods  that 
the  pretenses  are  false,  a  conviction  can  not  be  had,  as  in  such  case  the  pre- 
tenses are  not  the  means  of  getting  the  goods. 

**  By  a  parity  of  reason  it  follows,  that  where  one  delivers  goods  to  a  married 
woman,  he  is  estopped  from  asserting  that  they  have  been  obtained  under  color 
of  a  purchase  by  false  and  fraudulent  pretenses,  for  he  knows  he  has  no  legal 
means  of  recovery  because  of  the  legal  disabilty  of  the  purchaser.  How  can 
he  be  said  to  be  deceived  by  the  pretense  of  property,  when  he  knows 
even  if  the  pretender  possessed  it,  it  can  in  no  way  be  made  available  to  him? 
In  this  case  the  defendant  was  and  is  a  married  woman,  and  so  informed,  the 
prosecutrix,  when  the  goods  were  obtained.  It  follows  that  the  prosecution 
can  not  be  maintained." 

§  186.  Consent  to  Nuiaanoe — BxiBtenoe  of  Noxioaa  Manufaotores  in  Nei^li* 
borhood  for  Long  Time.  —  In  B.  v.  NeviUe,*  the  defendant  was  indicted  for  a  nui- 
sance in  carrying  on  the  business  of  a  melter  of  kitchen  stuff  and  other  grease. 
It  appeared  that  there  had  been  manufactories,  which  emitted  disagreeable  and 
noxious  smells,  carried  on  in  this  neighborhood  for  many  years;  and  tliat  the 
defendant  came  into  the  neighborhood  about  four  years  ago.  There  was  con- 
tradictory evidence  as  to  the  f&ct  of  the  stench  being  much  increased  by  the 
defendant's  melting  house.  Some  of  the  witnesses  for  the  Crown  stated  It  to 
have  made  the  neighborhood  much  more  uncomfortable;  those  on  behalf  of 
defendant  saying  the  difference  was  scarcely  perceptible. 

Lord  Eenyon  left  it  to  the  jury  to  consider  whether  the  noxious  vapor  was 
much  Increased  by  this  addition^f  the  defendant.  Where  manufactories  have 
been  borne  within  a  neighborhood  for  many  years,  it  will  operate  as  a  consent 
of  the  inhabitants  to  their  being  carried  on,  though  the  law  might  have  consid- 
ered them  as  nuisances,  had  they  been  objected  to  in  time;  but  if  another  man 
comes,  and  by  his  manufacture,  renders  that  which  was  a  little  unpleasant 
before,  very  disagreeable  and  uncomfortable,  though  it  would  not  amount  to  a 

nuisance  by  itself,  stUl  he  Is  answerable  for  it.* 

The  defendant  toos  acquitted. 

1 15  FhU.  886  riSSU.  carried  on  near  tatj  years  by  the  defend- 

1  Peake»  9L  ant's  father  and  himself.  Lord  Kenyon  dl- 

•  NOTB.— Samnel  Neville,  the  brother  reeled  the  jnry  to  And  the  defendant  not 

of  the  defendant,  was  also  indicted,  bat  it  guilty,  which  they  did. 

appearing  that  the  mannfactore  had  been 
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f  187.  Deooys — Barfflary  —  Door  Open  to  Bntrap  Prisoners.  —  80  it  is  not 
burglary  when  the  door  ot  the  hoase  is  left  open  to  decoy  the  burglar  in. 

In  B,  y.  Johnsony^  Johnson  and  one  Jones  were  indicted  for  barglariously 
breaking  and  entering  the  dwelling-house  of  Joseph  Drake,  about  ten  in  the 
night  of  the  29th  of  August,  and  stealing  therein  eighteen  spoons,  value  at  £9 
15s ;  one  pair  of  sugar  tongs,  value  at  lOs;  and  one  basket,  value  6d,  of  the  goods 
of  the  said  Joseph  Drake. 

It  appeared  that  a  lad  named  Cole,  who  was  groom  to  Mr.  Drake,  the  prosecu- 
tor, met  with  the  prisoner  Jones  on  Thursday,  the  26th  of  Aagnst,and  they  entered 
into  conversation  about  the  badness  of  trade,  and  Jones  said  that  he  would  not 
blame  anybody  who  would  rob  another  in  these  hard  times,  and  asked  the  lad 
where  his  master  kept  his  plate,  and  being  told,  said,  that  if  he  would  let  him 
into  the  house,  he  would  give  him  £500.  They  made  an  appointment  to  meet 
again  on  Saturday,  the  28th.  The  lad  almost  immediately  told  a  policeman 
what  had  passed,  and  his  master  being  out  of  town,  agpreed  to«act  under  the 
directions  of  the  police,  in  order  to  detect  the  prisoner  Jones.  He  accordingly 
met  him  on  the  Saturday,  and  arranged  to  meet  him  again  on  Saturday, 
when  they  met  with  the  other  prisoner,  Johnson;  and  it  was  ar- 
ranged that  Cole  should  get  the  other  servants  out  of  the  way  and 
admit  the  two  prisoners  to  the  house  on  the  Saturday  evening.  In  the  mean- 
time several  policeman  were  secreted  in  the  prosecutor's  house.  The  lad  Cole, 
about  a  quarter  past  nine  in  the  evening,  went  and  fetched  the  prisoner  Johnson 
to  the  house.  Cole  then  lifted  the  latch  of  the  stable  yard  door  and  a  little  gate 
and  also  the  kitchen  doors,  and  let  Johnson  in,  and  followed  him  into  the  back 
kitchen.  Johnson  then  went  upstairs,  and  as  he  was  about  to  open  the  door  of 
the  room  in  which  the  prosecutor's  iron  chest  was  deposited,  the  police  seized 
him  before  he  had  done  any  thing,  and  locked  him  in  one  of  the  rooms  of  the 
house.  A  few  minutes  after  he  had  been  so  locked  up,  Cole  who  had  been  out 
to  fetch  the  other  prisoner  Jones,  brought  him  to  the  house  and  let  him  in,  in 
the  same  way  he  had  let  in  Johnson,  viz.,  by  opening  the  door  for  him.  Jones 
went  iato  the  back  kitchen,  and  took  from  it  the  plate  basket  containing  the 
articles  of  plate  mentioned  in  the  indictment. 

Mauub,  J.,  in  summing  up  (Bolfb  B.,  being  present),  said:  "It  appears  to 
me  that  on  the  present  occasion,  according  to  the  evidence,  there  was  no  such 
breaking  as  to  constitute  the  crime  of  burglary.  Cole,  the  groom,  it  is  true, 
appeared  to  concur  with  the  prisoners  in  the  commission  of  the  offense.  But 
in  fact  he  did  not  really  concur  with  them,  and  he,  acting  under  the  directions 
of  the  police,  must  be  taken  to  have  been  acting  under  the  directions 
of  Mr.  Drake,the  prosecutor.  Under  the  circumstances  of  this  case  the  prison- 
ers went  in  at  a  door  which,  as  it  seems  to  me,  was  lawfully  open.  Therefore, 
neither  of  them  was  guilty  of  burglary,  and  the  prisoner  Johnson,  if  not  gnilty 
of  burglary,  was  not  guilty  of  any  thing  that  is  charged  in  the  indictment, 
because  he  was  in  custody  at  the  time  when  the  plate  was  taken. 

In  Allen  t.  State,^  the  prisoner  proposed  to  a  servant  a  plan  of  robbing  his 
employer's  office  at  night.  The  servant  disclosed  it  to  his  employer  who,  under 
the  instructions  of  the  police,  furnished  the  servant  with  the  keys  of  liis  office 
on  the  appointed  night.  The  servant  and  the  prisoner  went  together  to  the 
office,  where  the  servant  opened  the  door  with  the  key,  and  they  both  entered, 
when  they  were  arrested  by  the  police.    This  was  held  not  burglary. 

1  0.  A  M.  218  (1841).  S  40  Ala.  884  (1867). 
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§  188.  Deooys —  Larceny.  —Nor  is  It  larceny  where  the  prisoner  is  invited  to 
take  the  property,  by  an  agent  of  the  owner,  for  the  purpose  of  trapping  him.^ 

§  189.  Deooys — "Post  Letter" — Oonaent.  — In  B.  v.  Sathb(nUf^  the  pris- 
oner being  employed  as  a  letter  carrier,  and  suspicion  attaching  to  him,  a 
marked  sovereign  was  put  into  a  letter  to  entrap  him.  The  letter  was  not 
X>o8ted  in  the  ordinary  way,  but  was  put  among  the  letters  to  be  distributed  by 
him.  It  was  held  that  although  he  took  the  sovereign  he  could  not  be  con- 
victed of  stealing  a  <<  post  letter."  * 

1  Williams  V.  State,  65  Qa.  89  (1870).  See  B.  v.  Shepherd,  Dean.  606. 

SC.  AIL  891  (1841). 
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ACCIDENT  *  MISABVENTUBE — CBIMINAL  NEGLIGENCE. 

B.  V.  Hull. 

[Kelyng,  40;  1  B.  ft  H.  Lead.  Crim.  Cas.  50.] 
In  the  English  King's  Bench^  January^  1664. 

If  a  Persan  Bmployed  on  a  Bnlldiiur  titaated  thirty  feet  from  the  highway  throw  down 
a  piece  of  timber,  haTing  ilrst  oried  ont  to  stand  olear,  and  the  timber  fall  apon  another 
and  kill  him,  this  is  not  manslanghter,  bnt  misadventiire  merely.  AUttr,  it  seems,  If  the 
house  had  been  directly  npon  a  constant  thoroughfare. 

In  the  sessions  in  the  Old  Bailey,  holden  the  13th  of  January,  1664, 
one  John  Hull  was  indicted  for  the  murder  of  Henry  Cambridge ;  and 
upon  the  evidence  the  case  was,  that  there  were  several  workmen  about, 
building  of  a  house  by  the  horse-ferry,  which  house  stood  about  thirty 
feet  from  any  highway  or  common  passage ;  and  Hull  being  a  master 
workman  (about  evening  when  the  master  workman  had  given  over 
work,  and  when  the  laborers  were  putting  up  the  tools)  was  sent  by  hia 
master,  to  bring  from  the  house  a  piece  of  timber  which  lay  two  stories 
high ;  and  he  went  up  for  that  piece  of  timber,  and  before  he  threw  it 
down  he  cried  out  aloud,  stand  clear,  and  was  heard. by  thQ  laborers,  and 
all  of  them  went  from  danger,  but  only  Cambridge,  and  the  piece  of 
timber  fell  upon  him  and  killed  him ;  and  my  Lord  Chief  Justice  Htdr 
held  this  to  be  manslaughter,  for  he  said  he  should  have  let  it  down  by 
a  rope  or  else  at  his  peril,  be  sure  nobody  is  there.  But  my  brother 
Wylde  and  myself  held  it  to  be  misadventure,  he  doing  nothing  but  what 
is  usual  with  workmen  to  do ;  and  before  he  did  it,  crjring  out  aloud, 
stand  clear,  and  so  gave  notice,  if  there  were  any  near  they  might  avoid 
it ;  and  we  put  the  case  a  man  lopping  a  tree,  and  when  the  arms  of  the 
tree  were  ready  to  fall,  calls  out  to  them  below,  take  heed,  and  then  the 
arms  of  the  tree  fall  and  kill  a  man,  this  is  misadventure,  and  we 
showed  him^  where  the  case  is  put  and  the  book  cited  and  held  to  be 

1  Ponlton  de  pace,  p.  ISO. 
(408) 
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misadventure,  and  we  said  this  case  in  question  is  much  stronger 
than  the  case  where  one  throws  a  stone  or  shoots  an  arrow  over  a  wall 
or  house,  with  which  one  is  slain ;  this  in  Eelloway,^is  said  to  be  mis- 
adventure. But  we  did  all  hold  that  there  was  a  great  difference  twixt 
the  case  in  question,  the  house  from  which  the  timber  was  thrown  stand- 
ing thirty  feet  from  the  highway  or  common  footpath,  and  the  doing  the 
same  act  in  the  streets  of  London ;  for  we  all  agree  that  in  London  that 
if  one  be  a  cleansing  of  a  gutter,  call  out  to  stand  aside,  and  then  throw 
down  rubbish  or  a  piece  of  timber,  by  which  a  man  is  killed,  thid  is  man- 
slaughter ;  being  in  London  there  is  a  continual  concourse  of  people 
passing  up  and  down  the  streets,  and  a  new  passenger  who  did  not  hear 
him  call  out,  and  therefore  the  casting  down  any  such  thing  from  a 
house  into  the  streets,  is  like  the  case  where  a  man  shoots  an  arrow  or. 
gun  into  a  market-place  full  of  people,  if  any  one  be  killed  it  is  man- 
slaugther ;  because  in  common  presumption,  his  intention  was  to  do  mis- 
chief, when  he  casts  or  shoots  anything  which  may  kill  among  a  multftude 
of  people ;  but  in  case  that  a  house  standing  in  a  country  town  where 
there  is  no  such  frequency  of  passengers,  if  a  man  call  out  there  to 
stand  aside,  and  take  heed  and  then  cast  down  the  filth  of  a  gutter,  etc., 
my  brother  Wtlde  and  I  held  that  a  far  differing  case  from  doing  the 
same  thing  in  London.  And  because  my  Lord  Htdb  differed  in  the 
principal  case,  it  was  found  specially ;  but  I  take  the  law  to  be  dear 
that  it  is  but  misadventure. 


ACCIDENT— WILLTOL  BUBNING. 

Pipe  v.  State. 

[8  Tez.  (App.)  56.] 
In  the  Court  of  Appeals  of  .Texas  j  1877. 

Xhstlffatlnff  Willful  Bnminff — Vather  and  Son— Aooldant.— P.  wm  Indicted  for 
instigatixig  his  minor  children  to  hnm  a  fence,  the  property  of  K.  The  proof  was  that 
P.'s  sons,  by  his  direction,  brought  fire  Into  his  own  field,  whence,  by  means  of  the  grass» 
It  commnnlcated  to,  and  bnmed,  the  fence.  But  there  was  no  proof  of  any  instigation 
to  bom  the  fence,  or  of  any  design,  either  on  his  part  or  that  of  his  sons,  that  it  should 
be  bnmed;  whereas,  on  the  contrary,  the  testimony  concnrred  in  proving  that  they 
labored  to  stop  the  fire,  and  that  P.  specially  exerted  himself  to  saye  the  fence.  Mekl, 
that  P.  was  not  guilty. 

Appeal  from  the  County  Court  of  Hunt.    Tried  below  before  the 
Hon.  H.  B.  Sdcomds,  County  Judge. 

1  pp.  106, 188. 
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It  was  proved  that,  in  a  civil  suit  originating  from  the  same  fire,  the 
appellant  testified  that  he  told  his  boys  to  bring  the  fire  to  the  field,  but 
for  what  purpose  is  not  explained.  The  date  of  the  affair,  however, 
was  December  1»  1876,  when  a  fire  may  have  been  genial  company. 
The  head-note  embodies  the  substance  of  the  evidence.  The  defendant 
introduced  no  witnesses. 

T.  2>.  Montrosej  for  the  appellant.  George  McCormick^  Assistant 
Attomey-Oeneral,  for  the  State,  submitted  the  case  on  record. 

Whttb,  J.  The  appellant  was  indicted  for  instigating  his  two  sons, 
who  were  minors,  to  bum  a  lot  of  fence-rails,  the  property  of  one  J.  T. 
Kennedy.  The  indictment  charged  that  the  burning  by  tiie  minors  was 
done  willfully. 

•  The  two  statutes  upon  which  the  indictment  was  based  read  as  fol- 
lows :  ^'  When  it  shall  appear  that  a  minor  was  aided  or  instigated  in 
the  commission  of  an  offense  by  a  relative  in  the  ascending  line,  *  •  • 
such  relative  •  •  4^  shall  receive  double  the  punishment  imposed 
by  law  in  ordinary  cases  for  the  same  offense.'*^  **If  any  person 
shaU  willfully  bum  any  personal  property  belonging  to  another,  he  shall 
be  fined  not  exceeding  five  times  the  value  of  the  property  destroyed.'*  ^ 

We  are  of  the  opinion  that  the  evidence  disclosed  by  the  record 
wholly  fails  to  substantiate  the  charge  in  the  indictment,  and  the  court 
below  consequently  erred  in  overruling  defendant's  motion  for  a  new 
trial.  The  State  introduced  three  witnesses  on  the  trial ;  the  defendant 
none.  The  evidence  shows  substantially  that  the  two  minor  sons  of 
defendant  carried  fire  down  into  the  field,  where  dejjfendant  was  at  work 
plowing.  The  grass  caught  from  t^e  fire,  and  the  boys,  after  fighting 
it,  seemed  to  have  put  it  out.  Subsequently  it  broke  out  again,  and 
spread  towards,  and  finally  caught,  Kennedy's  fence.  The  testimony 
shows  that  the  boys  and  the  defendant,  and  a  female  member  of  his 
family,  and  other  parties,  were  fighting  the  fire  and  doing  apparently  ail 
they  could  to  extinguish  it  and  save  Kennedy's  fence. 

There  is  little  or  no  difference  in  the  statements  of  witnesses.  S.  0. 
Richardson,  one  of  the  State's  witnesses,  says:  '*  He  went  down  to 
where  the  fire  was,  which  had  already  burned  to  the  fence,  and  said 
fence  was  then  burning,  which  defendant  was  then  pulling  down  and 
scattering  on  the  ground  behind  the  fence ;  that  he  told  defendant  to 
come  to  another  place,  where  he  could  aid  in  checking  the  fire  and  stop 
it  from  burning  the  farms  ahead,  that  he  couldn't  do  any  good  there ; 
but  the  defendant  refused  to  leave  said  fence  or  discontinue  his  eiforts 
to  save  it,  and  continued  to  pull  out  the  burning  rails  and  scatter  them 
upon  the  ground ;  that  defendant  worked  faithfully  and  earnestly  to 

1  P»fo.  Dlff.,  art.  1641.  *  Paso.  Dig.,  ait.  ttSS. 
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save  said  fence.  The  fence  that  defendant  was  so  faithfully  and 
earnestly  tr3ing  to  save  was  the  fence  of  J.  T.  Kennedy,  and  the  same 
he  is  charged  with  having  willfully  burned." 

The  impression  made  upon  our  minds  by  the  testimony  in  the  record 
is  that  the  damage  done  to  the  fence  by  the  fire  was  caused  by  accident, 
or  by  negligence  upon  the  part  of  the  boys,  and  that  the  burning  of  the 
fence  by  the  fire  was  not  a  willful  act  of  theirs.  There  is  no  evidence 
that  the  defendant  instigated  his  sons  to  the  willful  burning  of  Kennedy's 
fence.  That  was  the  charge  against  him  in  the  indictment,  and,  unless 
it  was  proven,  he  should  not  have  been  convicted. 

For  the  reason  that  this  court  is  of  opinion  that  the  verdict  and  judg- 
ment are  contrary  to  and  against  the  evidence,  and  that,  therefore,  the 
court  erred  in  refusing  the  new  trial,  the  judgment  of  the  lower  court  is 

reversed  and  the  cause  remanded. 

Bevened  ani  remanded. 


ACCIDENT— NEGLIGENT  USE  OF  FIBE-ABICS. 

BOBEBTSON    v.    StATE. 

[2  Lea  (Tenn.))  289.] 

In  the  Supreme  Court  of  Tennessee. 

If;  witboat  Zntent  to  do  Harm,  one  points  a  pUtol  at  another  In  sport,  neither  thinking 
the  pistol  to  be  loaded,  and  the  pistol  goes  off,  prodaclng  death,  the  person  nsing  the 
weapon  Is  not  necessarily  guilty  of  inyolnntary  manslaughter  under  the  Tennessee 
Code.  The  negligent  use  of  the  pistol  supposed  to  be  unloaded  is  not  of  necessity  a 
erlme,  as  there  Is  no  evidence  of  criminal  intent. 

Richardson  Jb  WcAkins^  for  Bobertson. 
Attomey-Ckneral  Lea^  for  the  State. 

CooFEB,  J.    The  plaintiff  in  error  was  indicted  for  the  murder  of 
Anderson  Fowlkes  on  the  14th  of  July,  1877. 
He  has  been  thrice  tried  and  convicted,  under  this  indictment,  of 

■ 

voluntary  manslaughter,  being  acquitted  on  the  first  trial  of  the  higher 
grades  of  homicide. 

The  first  two  verdicts  were  set  aside  by  the  presiding  judge,  on  the 
motion  of  the  defendant  below,  and  a  new  trial  awarded. 

Judgment  having  been  rendered  on  the  last  verdict,  the  prisoner  ap* 
pealed  in  error. 

The  defendant,  the  deceased,  Andrew  Harris  and  his  wife  Betsey,  and 
George  Harris,  all  persons  of  color,  were  in  the  employ  of  one  Bright 
Harris,  in  threshing  wheat.     On  the  evening  of  the  14th  of  July,  they 


412  ACCIDENT. 

were  directed  by  Bright  Harris,  who  had  occasion  to  leave  home  to 
^^  emply  up  "  the  wheat.  They  were  at  the  house  of  Andrew  Harris 
in  the  evening  between  eight  and  nine  o'clock,  and  the  prisoner  got  a 
case  knife,  and  said  he  would  cut  the  strings  of  the  bags  if  the  other 
men  would  emply  up  the  wheat. 

Thereupon  a  playful  altercation  arose  as  to  which  of  them  should  play 
the  boss,  while  the  other  did  the  work. 

Andrew  Harris  got  the  pistol  of  Bright  Harris,  which  was  under  the 
pillow  of  the  bed,  and  flourished  it  about  for  several  minutes.  Then  he 
surrendered  it  to  the  prisoner,  who  said  he  would  be  boss,  but  the 
pistol  was  put  back  under  the  pillow. 

Then  the  other  three  negroes  took  the  prisoner  and  held  him  down  in 
play,  while  Andrew  Harris  spanked  him  with  a  little  piece  of  plank. 
The  prisoner  complained  that  the  deceased  hurt  his  mouth,  and  was 
then  allowed  to  get  up. 

He  went  to  the  bed,  took  the  pistol  and  came  with  it  first  to  Andrew, 
and  asked  him  what  he  had  hit  him  for.  Upon  his  reply  that  he  had 
not  hit  him,  he  went  to  George  and  asked  the  same  question,  receiving 
the  same  reply.  He  then  went  to  the  deceased,  with  the  same  ques- 
tion, who  returned  the  like  answer,  to  which  the  defendant  replied,  yes, 
you  did,  and  I  am  going  to  shoot  you,  pulled  the  trigger  and  the  pistol 
went  off,  the  ball  passing  Into  the  head  of  the  deceased  over  the  eye, 
and  causing  his  death  about  daylight  the  next  morning. 

All  the  witnesses  agree  in  saying  that  during  the  scene  Betsey,  the 
wife  of  Andrew,  had  told  the  others  not  to  be  afraid,  that  the  pistol  waa 
not  loaded. 

They  further  agree  that  they  were  all  in  fun,  and  Betsey,  in  her 
testimony,  says  she  thought  so,  until  the  shot  was  fired.  George'a 
testimony  is  similar  in  effect,  for  he  states  nothing  to  indicate  the  con* 
trary. 

Andrew  and  his  wife  both  say  that  when  the  defendant  complained 
that  the  deceased  hurt  his  mouth,  it  was  with  an  oath,  and  Andrew  adds^ 
that  he  did  not  think  the  defendant  was  mad  until  he  saw  that. 

Upon  this  state  of  facts,  taking  the  testimony  of  the  only  three  wit- 
nesses  present,  and  duly  weighing  it,  the  conclusion  would  be  irresistible 
that  no  crime  at  all  was  committed. 

The  witnesses  concede  that  the  prisoner  knew  who  struck  him,  when 
he  was  down,  and  there  is  nothing  to  indicate  that  the  prisoner  was  hurt 
by  the  deceased,  or  that  the  complaint  about  his  mouth  was  anything 
more  than  a  ruse  to  obtain  his  release.  The  use  of  the  pistol  was  a 
repetition  of  the  previous  play,  and  pulling  the  trigger  a  part  of  the  pan- 
tomime, brought  about  by  the  assurance  of  Betsey  that  the  pistol  was 
not  loaded. 
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But  Andrew  says,  that  after  his  wife  told  the  defendant  that  the  pis- 
tol was  not  loaded,  the  defendant  took  it  to  the  light  on  the  mantel- 
piece to  examine  it,  and  said,  *'  Yes,  by  Grod,  there  is  one  load  in  it." 

George  deposes  to  the  same  fact,  except  that  there  was  one  light  in 
the  room,  and  that  it  was  held  by  Betsey.  Betsey  herself  says  she  held 
no  light  in  her  hand,  nor  does  she  testify  to  the  fact  stated  by  the  other 
witnesses,  that  defendant  held  the  pistol  to  the  light  and  said  that  there 
was  one  ball  in  it.  The  defendant  and  the  deceased  lived  together,  and 
there  is  no  evidence  of  any  enmity  between  them. 

Under  these  circomstanoes,  it  is  not  absolutely  certain  that  the  inci- 
dent, thus  differently  deposed  to  by  two  of  the  witnesses  and  not  seen 
or  heard  by  the  other,  ever  took  place ;  and  even  if  it  did,  it  may  haye 
been  merely  a  part  of  defendant's  acting.  When  the  wife  said,  ^'  Don't 
be  afraid,  tke  pistol  is  not  loaded,''  the  defendant  may  have  held  the 
pistol  toward  his  eyes  and  remarked,  not  as  a  fact  which  he  thus  ascer- 
tained, but  to  make  pretense,  there  is  one  load  in  it. 

A  conviction  for  voluntary  manslaughter  has  been  held  bad  by  this 
court,  where  the  facts  set  out  in  the  bill  of  exceptions  left  it  doubtful 
whether  the  act  from  which  the  death  resulted  was  accidental  or  de- 
signed.^ 

The  court  charged  the  jury :  ' '  If  you  find  the  prisoner  and  deceased, 
with  others,  were  engaged  in  a  frolic,  and  were  using  the  pistol  in  their 
sport,  and  that  they  all  believed  the  pistol  was  empty,  and  if  the  pris- 
oner honestly  so  believed,  and  merely  in  sport  presented  the  pistol,  and 
it  went  off  without  negligence  on  his  part,  and  no  wrong  and  no  harm 
was  intended  by  the  prisoner ;  if  you  find  this  to  be  true,  then  the  de- 
fendant should  be  acquitted,  if  yon  find  that  the  prisoner  was  guilty  of 
no  negligence  in  using  the  pistol ;  but  if  negligence  existed,  you  should 
not  acquit." 

Again  he  says:  *'  If  you  find  from  the  testimony,  that  the  prisoner 
and  the  deceased  were  in  the  same  room  together,  and  that  the  prisoner 
had  a  pistol  which  he  did  not  know  or  believe  was  loadedy  but  was  in 
fact  loaded,  and  presented  the  pistol  at  the  deceased,  the  deceased  not 
knowing  the  pistol  was  empty,  in  a  threatening  and  negligent  and  care- 
less manner,  and  indicating  by  words  and  by  his  manner,  that  he  was 
intending  to  shoot  him,  and  did,  in  fact,  fire  it,  and  kill  the  deceased,  it 
would  not  be  a  chance  medley  or  homicide  by  misadventure,  but  would 
be  a  case  of  voluntary  or  involuntary  manslaughter.  For  a  negligent 
and  careless  use  of  a  pistol,  if  proven,  would  be  unlawful,  or  an  unlaw- 
ful act." 

Again  he  says:  *'  If  you  find  from  the  testimony,  that  the  prisoner 
took  the  pistol,  beUevioyg  it  was  empty,  and  presented  it  at  the  deceased, 

1  Andonon  v.  State,  8  Helak.  88. 
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near  to  the  deceased,  who  did  not  know  it  was  loaded,  in  a  threatening- 
manner,  and  in  a  careless  and  negligent  manner,  and  indicating  by 
words  and  acts,  at  the  time,  that  he  intended  to  kill  the  deceased,  and 
did,  in  fact,  fire  it  and  kill  him,  without  intending  to  do  so,  then  in 
such  event,  the  prisoner  would  be  guilty  of  inyoluntaiy  manslaughter. 
Such  a  use  of  a  loaded  pistol,  If  proven,  would  be  an  unlawful  act» 
whether  the  prisoner  knew  or  believed  it  to  be  loaded  or  not." 

The  statute  defines  involuntary  manslaughter  to  be  the  unlawful  kill- 
ing of  another,  without  malice,  in  the  commission  of  an  unlawful  act.^ 

And  the  burden  of  the  charge  is,  that  the  negligent  use  of  a  loaded  pis- 
tol by  a  person  who  believed  it  to  be  empty,  and  without  any  intent  to 
do  harm,  would  be  an  unlawful  act,  and  thereby  turn  an  accident  into 
a  crime. 

In  this  there  was  no  error.  Negligence  in  the  performance  of  a  law- 
ful act,  and  a  forHoTi^  negligence  in  sport  may,  Indeed,  make  the  act 
unlawful,  if  the  person  see  danger  probably  arising  therefrom  to  others 
and  yet  persists.^  But  the  careless  use  of  a  dangerous  article  or  instru- 
ment in  ignorance,  or  with  a  laudable  purpose  is  not  necessarily  unlaw- 
ful. ^  Mere  negligence,  not  only  with  no  intent  to  do  harm,  but  under 
the  belief  that  no  harm  was  possible,  is  clearly  wanting  in  every  es- 
sential element  of  crime. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

It  is  proper  to  add  in  Justice  to  the  learned  circuit  Judge  whose  in- 
structions were  probably  based  on  that  idea,  that  if  the  act  of  the  pris- 
oner had  been  done  under  such  circumstances  as  to  have  amounted  to 
an  assault  on  the  deceased,  then  it  would  have  been  an  unlawful  act  and 
rendered  him  guilty  of  manslaughter. 

Thus  if  the  defendant  had  in  a  threatening  manner  and  intending  to 
frighten  the  deceased,  presented  a  pistol,  purporting  to  be  loaded,  at 
him,  the  latter  not  knowing  or  believing  it  to  be  empty,  it  would  have 
been  an  assault,  and  this  perhaps,  even  if  the  prisoner  supposed  that 
the  pistol  was  unloaded.^ 

It  would  be  otherwise  if  the  act  was  without  any  real  intention  to 
frighten,  both  parties  knowing  it  to  be  in  fun  and  believing  the  pistol  to 
be  unloaded. 

1  Code,  see  4608.  *  Ann  v.  State,  11  Hnmph.  109. 

s  See  Lee  v.  State,  1  Ood.  6S.  «  State  v.  Smith,  2  Humph.  467. 
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▲0CIDSNT  —  NE6LIGSNCE  — SHOOTING  AT  ESCAPING  FBI80NEB. 

State  v.  Obebshaw. 

[11  Mo.  (App.)  85.] 

In  the  St.  Louis  (Mo.)  Court  o/AppecUs^  1881. 

X.  ITnder  an  Ibdiotoient  oharglng  the  defendant  with  culpable  negUgenoe  in  wounding 
another,  when  the  eyidenoe  shows  that  the  defendant,  an  officer,  shot  the  protecnting 
witness,  mistaking  him  for  an  escaped  prisoner,  an  instruction  that  the  defendant  is 
gnllty  if  he  shot  at  and  wounded  one  other  than  the  escaped  criminal,  is  erroneous. 

%  In  suoli  a  Oase  Neffliffenoe  is  of  the  gist  of  the  action,  and  in  the  absence  of  reckless- 
ness or  of  want  of  that  caution  appropriate  to  determining  the  identity  of  the  fngitiTe» 
there  is  no  criminal  liability. 

Appeal  from  the  St.  Louis  Criminal  Court. 

Johnson^  Lodge  A  Johnson  for  the  appellant* 

J.  R.  Harris^  prosecuting  attorney,  and  W.  H.  H.  RusseU^  ot  counsel 
for  the  respondent. 

Lewis,  P.  J.,  delivered  the  opinion  of  the  court 

The  defendant  was  convicted  under  section  1264  of  the  Bevised 
Statutes,  of  maiming,  wounding  and  disfiguring  one  Frank  Dimitry,  by 
the  act,  procurement  and  culpable  negligence  of  the  defendant. 

The  testimony  tended  to  show  that  the  defendant  was  a  constable, 
and  had  arrested  one  Hoelscher  under  a  warrant  for  grand  larceny. 
Hoelscher  escaped,  about  midnight,  from  the  custody  of  the  defendant, 
who  started  at  once  in  pursuit,  with  two  companions,  one  of  whom  acted 
as  guide  to  the  neighborhood  whither,  it  was  supposed,  the  fugitive's 
flight  would  be  directed.  It  was  about  four  or  half-past  four  o'clock 
of  a  February  morning  when  the  pursuers  saw  Dimitry  approaching  at 
the  distance  of  fifty  yards,  and  all  of  them  believed  from  his  general 
appearance  in  the  uncertain  light  that  he  was  the  man  they  were  look- 
ing for.  The  defendant  called  to  him  to  halt,  but  Dimitiy  immediately 
turned  into  a  gateway  and  quickened  his  pace  in  a  new  direction.  The 
defendant  demanded  a  halt  two  or  three  times,  and,  not  being  obeyed, 
fired  the  contents  of  a  shot-gun  which  struck  Dimitry  near  the  knee,  in- 
fiicting  injuries  which  afterwards  necessitated  amputation.  The  de- 
fendant was  greatly  concerned  about  his  mistake,  did  all  he  could  to 
alleviate  the  wounded  man's  condition,  started  to  procure  a  surgeon, 
and  declared  himself  willing  to  pay  all  expenses  that  might  result  from 
the  mishap. 

The  theory  upon  which  the  defendant  was  convicted  sufficiently  ap- 
pears from  one  of  the  instructions  given  by  the  court,  as  follows :  *^  An 
officer  of  the  law,  such  as  the  defendant  is  shown  to  have  been,  from 
whom  one  charged  with  a  felony  escapes,  may  lawfully  pursue  and  re- 
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take  the  fngitiye,  and  to  effect  his  recapture  the  officer  may  follow  him 
beyond  the  limits  of  the  township  for  which  he  is  an  officer ;  and  if  no 
other  means  are  adequate,  he  may  lawfully  use  his  weapon  on  him. 
But  in  all  such  cases  the  officer  shoots  at  his  peril,  and  if  he  shoot  un- 
necessarily, or  shoot  at  one  not  the  fugitive  and  kill  or  wound  him,  the 
law  does  not  excuse  his  mistake  or  justify  the  act." 

This  instruction  would,  perhaps,  be  unexceptionable  in  a  civil  suit  for 
damages.  But^n  a  criminal  prosecution,  where  intent  is  always  of 
the  very  essence  of  possible  guilt,  it  is  open  to  serious  objections. 
There  is  a  startling  incongruity  in  the  proposition,  that  a  man  may  law- 
fuUy  do  a  thing,  and  may  do  it  with  the  very  best  and  purest  intentions, 
and  may  yet  be  punished  as  a  criminal  for  the  act.  There  are  many 
cases  in  which  a  man  may  be  held  liable  in  damages  for  the  conse- 
quences of  an  act  which  was  never  forbidden  by  the  law.  An  error  in 
judgment  or  a  mistake  of  fact  may  make  him  so  responsible,  even 
though  he  never  had  a  thought  of  doing  anything  wrong.  But  in  crim- 
inal law,  even  a  homicide  may  be  excusable,  when  the  perpetrator  is 
innocent  of  any  wrongful  intent,  actual  or  implied.^ 

There  are  cases  again  in  which  mere  recklessness  is  frowned  upon  by 
the  law,  equally  with  willfulness  in  wrong-doing.  This  is  because  a 
certain  degree  of  caution,  in  the  doing  of  lawful  acts  which  may  possibly 
lead  to  harm  without  it,  is  as  much  a  civil  duty  as  is  the  refraining  from 
willful  injury.  A  failure  to  observe  such  a  proper  caution  is  the  very 
gist  of  the  crime  which  the  indictment  in  this  case  charges,  and  which 
the  statute  under  which  it  is  framed  was  designed  to  cover.  Thus,  an 
officer,  under  circumstances  in  which  he  may  properly  shoot  at  a  crim- 
inal fugitive,  may  recklessly  and  without  caring  or  attempting  to  inform 
himself  of  the  identity  of  the  person  aimed  at,  commit  a  fatal  mistake, 
which  will  bring  him  precisely  within  the  law  forbidding  such  culpable 
negligence.  But  if  there  be  no  recklessness  and  no  failure  of  the  can-  • 
tion  duly  appropriate  to  the  determining  of  the  identity  of  the  fugitive, 
we  are  at  a  loss  to  perceive  upon  what  principle  it  can  be  said,  what- 
ever may  be  the  event,  that  the  officer  will  have  incurred  a  criminal 
liability.  Under  the  present  indictment,  there  can  be  no  conviction, 
unless  there  was  culpable  negligence.  Yet  the  instruction  holds  that 
conviction  must  result  from  a  shooting  of  the  wrong  man,  whether  there 
was  negligence  or  not.  He  may  lawfully  do  the  act — it  may  even 
clearly  appear  to  be  his  bounden  duty  to  do  it  —  and  yet  he  must  as- 
sume'all  the  peril,  and  must  be  punished  if  injury  result  for  an  error 
that  was  neither  reckless  nor  willful.  -  In  other  words,  the  statutory 
crime  will  be  complete,  and  the  defendant  must  be  found  gvdlty  of  cul- 
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pable  negligence,  althongh  he  was  not  cnlpably  negligent    We  can  not 
permit  a  conviction  to  stand  upon  such  an  instruction. 

The  Judgment  is  reversed  and  the  cause  remanded.    All  the  judges 
concur. 


ACCIDBNTAL  KILLING— SLAYEB  WHEN  NOT  PUNISHABLE. 

Aabon  V.  State. 

[81  Ga.  167.] 
In  the  Supreme  Court  of  Georgia^  August  Term^  1860, 

L  A  P«rson  who  KilU  Another  Aocidontally  Ib  not  galltyof  marder. 

S.  If  a  Person  in  Defending  Himself  Against  a  Tiolent  Attadk  made  on  him  by  A 
ecctdentally  killB  B.  he  is  not  gniity  of  the  murder  of  B. 

<•  Homioide  »  Bridenoe  of  Accidental  PossoMdon  of  Weapon.—When  a  homicide  la 
committed  with  a  deadly  weapon,  and  the  slayer  is  indicted  for  murder,  it  is  competent 
for  him  to  proTC  that  he  came  by  the  weapon  accidentally  or  for  an  innocent  purpose  on 
the  occasion. 

4i  When  the  Terdiot  of  a  Jnry  it  strongly  against  the  weight  of  the  eridence,  in  a  eilm* 
inal  case,  the  court  wiU  order  a  new  trial. 

Indictment  for  murder  in  Newton  Superior  Court  Tried  before 
Judge  Cabaness,  at  the  March  term,  1860. 

At  the  September  term,  1859,  of  the  Superior  Court  of  Newton 
County,  a  bill  of  indictment  was  found  true  by  the  grand  jury,  charge 
ing  and  accusing  Richard  Aaron,  otherwise  called  Bichard  Bryant,  with 
the  murder  of  James  H.  Reynolds. 

On  the  trial  of  said  case  the  following  testimony  was  introduced  in 
behalf  of  the  Commonwealth,  to  wit :  — 

Burrell  Borders,  sworn:  Witness  was  at  James  Reynolds,  on  the  22d 
of  August,  in  the  year  1859.  James  Reynolds,  lived  in  Newton  County. 
Witness  went  to  Reynolds,  and  he,  Reynolds,  was  sitting  on  the  fence, 
and  Richard  Aaron,  James  Aaron,  John  Aaron,  and  William  Lawson 
came  out  of  the  woods  to  where  we  were  sitting ;  they  proposed  a  game 
of  marbles.  Richard  Aaron  said  he  could  take  his  partner  and  beat 
any  other  two,  for  a  quart  of  brandy.  John  Aaron  said  he  would  take 
the  bet,  if  he  could  get  a  partner.  John  Aaron  asked  witness  to  play 
with  him  and  also  William  Pennington,  but  we  refused.  He  then  asked 
James  Reynolds,  and  told  him  if  he  lost  he  would  pay  for  the  brandy* 
Reynolds  said  he  would  play  for  accommodation,  but  would  have  noth- 
ing to  do  with  the  bet.  John  Aaron  said  he  would  pay  for  the  brandy 
if  they  lost  it.  They  then  entered  into  the  game ;  John  Aaron  and 
James  Reynolds  beat  the  first  game.  They  proposed  another  game* 
1  Dbfenobs*  27 
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but  the  boys  refused,  and  James  Aaron  said  he  would  give  them  two 
in  five  to  play.  They  then  engaged  in  a  second  game,  and  James  Rey- 
nolds was  getting  ahead ;  John  Aaron  throwed  his  marble  up  near  the 
ring,  when  his  time  came  to  shoot ;  his  marble  flew  back  and  hit  his 
hand;  he  said  he  sidd  ''vence,"  but  James  Aaron  said  that  he  said 
'*  kicks,"  then  they  got  to  disputing  about  it.  James  Aaron  walked  up 
and  stepped  into  the  ring,  and  swore  he  (John)  should  not  shoot. 
James  Aaron  gave  John  Aaron  the  damn  lie.  John  Aaron  then  struck 
him,  or  struck  at  him,  witness  does  not  know  which.  Watters  and 
deceased  took  hold  of  James  Aaron,  and  prisoner  took  hold  of  John 
Aaron.  John  Aaron  told  prisoner  to  let  him  loose,  if  you  don't  I  will 
cut  you  loose.  Richard  Aaron  pulled  him  two  or  three  paces  and  turned 
him  loose,  and  shoved  him  from  him.  Richard  Aaron  then  walked 
back  a  rod  or  two,  and  placed  Ms  hand  in  his  pantaloons  pocket.  John 
Aaron  and  James  Aaron  seemed  as  if  they  wanted  to  get  together  again. 
Deceased  caught  John  Aaron  and  pulled  him  back  some  five  or  six  feet ; 
he  then  turned  him  loose  and  stepped  oif  three  or  four  steps ;  every 
thing  was  silent  for  a  moment.  Richard  Aaron  drew  his  pistol  oat  by 
his  right,  and  placed  it  in  his  left  hand  and  fired.  At  the  firing  of  the 
pistol  deceased  hallooed,  I  am  a  dead  man!  I  am  a  dead  man!  De* 
ceased  passed  by  Watters  and  said,  Oh !  Andrew,  I  am  a  dead  man  I 
As  soon  as  witness  saw  he  was  shot  he  started  to  him,  but  could  not 
get  to  him.  Deceased  tried  to  prevent  his  fallinj^  to  the  ground. 
Witness  and  deceased's  wife  both  got  to  him  at  the  same  time.  De- 
ceased said  to  his  wife,  I  am  dead,  I  hate  to  die  so  bad«  Witness  don't 
think  deceased  lived  more  than  five  minutes  from  the  time  he  was  shot. 
This  transaction  occurred  in  Newton  County.  Richard  Aaron  and  John 
Aaron  are  half  brothers.  The  parties  were  a  west  course  from  the 
house,  about  forty  yards  from  the  house.  James  Aaron  and  Richard 
Aaron  were  four  or  five  yards  apart.  John  Aaron  was  from  deceased 
five  or  six  feet ;  the  parties  were  in  the  position  of  a  triangle.  John 
Aaron  was  with  his  side  to  Richard  Aaron ;  was  not  looking  at  him  at 
the  time  the  pistol  fired.  Deceased  was  some  further  off  from  Richard  — 
he  was  some  ten  yards  from  him.  Prisoner  went  off  to  the  woods  as 
soon  as  the  pistol  fired.  James  Aaron  went  with  him ;  John  came  back 
to  where  deceased  was,  for  Watters  to  go  to  prisoner.  Deceased  was 
wounded  in  the  left  breast,  just  below  the  collar  bone.  Witness  ex* 
amined  the  wound ;  the  ball  was  a  large  si^e  for  a  pistol,  and  passed 
through  the  body  to  the  skin  of  the  back ;  the  wound  bled,  and  was 
spouting  out  blood  when  deceased  died.  The  pistol  was  held  somewhat 
straight  out  from  the  body. 

Cross-eocamined:  The  marble  ring  was  three  or  four  panels  above  the 
gate ;  the  pistol  was  a  small  sized  one,  not  more  than  four  inches  long.. 
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Witness  saw  the  pistol.  If  witness  said  to  William  Aaron,  a  day  or 
two  after  the  transaction,  in  a  conversation  near  his  house,  that  he  did 
not  see  any  one  with  a  pistol  that  day,  he  does  not  recollect  it  Wit- 
ness does  not  remember  how  long  after  the  shooting  before  coroner's 
inquest  was  held.  If  witness  swore  before  the  inquest  that  he  saw  a 
pistol,  he  does  not  recollect  it,  if  the  question  was  asked  he  does  not 
recollect.  Witness  swore  upon  that  occasion  that  he  heard  the  report 
of  a  pistol  or  a  gun.  Witness  don't  think  he  said  he  thought  that  the 
shot  was  fired  from  a  weapon  in  the  hands  of  Richard  Aaron.  Witness 
was  looking  at  aQ  three  of  the  men  when  the  pistol  was  fired.  Witness 
did  not  tell  W.  Aaron,  in  a  conversation  that  occurred  near  his  house  a 
day  or  two  after  the  shooting,  that  the  boys  were  on  the  spot  when  he 
got  there.  Witness  thinks  he  told  W.  Aaron  in  the  same  conversation, 
James  Beynolds  took  hold  of  John  Aaron.  The  left  hand  of  the  pris- 
oner is  about  four  inches  across  the  palm.  Witness  never  had  seen 
Bichard  or  John  Aaron  either,  before  that  day.  Witness  was  so  excited 
he  might  have  made  a  mistake  before  the  coroner's  inquest.  The  acci- 
dent happened  near  sun-down ;  the  inquest  was  not  held  until  night ; 
does  not  know  what  time  in  the  night  the  Inquest  was  held.  Witness 
had  been  on  the  fence  a  half  hour  or  more  before  the  accident  hap- 
pened. Witness  heard  no  words  of  unkindness  until  John  and  James 
fell  out  about  vence  and  kicks ;  all  seemed  perfectly  friendly,  so  far  as 
he  knew.  When  John  and  James  fell  out,  deceased  took  hold  of 
James  and  prisoner  took  hold  of  John.  Witness  did  not  see  John 
Aaron  turn  round  towards  Dick.  Richard  Aaron  seemed  anxious  to 
quell  the  difficulty.  When  Dick  let  John  loose,  he  went  backwards 
from  John ;  at  the  time  Richard  Aaron  let  John  Aaron  loose,  deceased 
let  James  Aaron  loose,  and  approached  towards  John  Aaron.  John 
Aaron  turned  towards  Dick,  with  his  knife  about  half  open ;  the  pistol 
did  fire  at  the  time  deceased  approached  John  Aaron.  Witness  did  not 
tell  Wm.  Aaron  in  the  conversation  above  referred  to  near  his  own 
house,  a  day  or  two  after  the  accident,  that  James  Reynolds  said,  Dick 
you  have  shot  me,  and  Dick  replied,  Jim  if  I  have  it  was  an  accident, 
for  I  have  nothing  against  you.  They  had  the  brandy  at  the  mouth  of 
the  lane  about  seventy-five  yards  from  the  house.  Witness  and  de- 
ceased were  brothers-in-law.  Witness  did  not  testify  at  this  examin- 
ation that  the  boys  came  up  out  of  the  woods,  immediately  proposed  a 
game  of  marbles,  but  after  they  had  been  there  half  an  hour  they 
came  by. 

Rebuttal:  Witness' position  was  about  ten  feet  from  John  and  Rich- 
ard Aaron,  was  on  a  line  with  John  and  W.  Deceased  was  ofl  to  the 
right.  Witness  was  not  excited  until  after  the  shooting,  and  was  still 
on  the  fence  until  after  the  shooting.    Witness  was  sitting  so  he  could 
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see  all  parties  clearly  and  distinctly.  There  was  no  conversation 
between  deceased  and  prisoner  after  the  accident  at  all.  Witness  did 
not  see  prisoner  after  the  accident. 

In  rebuttal:  Before  the  accident  they  were  all  talking  friendly ,  John 
Aaron  was  standing  between  Dick  and  Jim  Aaron. 

Howell  P.  Reynolds,  sworn:  Witness'  father  was  named  James  Henry 
Beynolds.  On  the  22d  August  last  I  was  at  home.  Mr.  Watters, 
Borders,  W.  Pennington,  W.  Lawson,  John,  James  and  Richard  Aaron 
were  there*  There  was  a  game  of  marbles  played  that  day  there. 
When  Mr.  Borders  came  np,  John,  James  and  Dick  Aaron,  and  Mr. 
Horton  came  up  from  the  woods.  Dick  Aaron  said  he  could  take  his 
partner  and  beat  any  other  two  for  a  quart  of  brandy.  John  asked  Mr. 
Borders  if  he  could  play,  and  he  (Borders)  said  he  could  not;  he 
asked  Mr.  Pennington,  and  he  said  he  could  not  play ;  he  asked  de- 
ceased, and  told  him  if  he  played  he  should  pay  nothing  for  it,  for  he 
would  pay  it  all.  Deceased  said,  now  boys,  I  am  not  going  to  pay  for 
any  of  the  brandy.  They  played  two  games,  deceased  and  John  were 
beat,  and  they  paid  the  brandy.  They  started  oif  and  came  back  and 
played  another  game,  five  up.  Bjefore  they  got  done,  John  dropped 
his  marble  close  to  the  ring,  and  when  John  shot  his  marble  hit  his 
fingers,  and  John  said  vence.  James  said  he  never  said  it.  James 
said  he  would  die  before  he  should  shoot  his  marble,  and  John  said  he 
would  die  before  he  would  kicks  it.  Then  Jim  told  John  he  was  a 
damn  liar,  and  John  struck  at  him,  and  deceased  stepped  in  between 
them  to  part  them.  He  caught  hold  of  Jim  to  hold  him,  and  Dick 
Aaron  caught  John  right  around  the  waist  and  pulled  him  down  in  the 
woods  a  piece.  Deceased  and  Watters  held  him.  John  told  Dick  if  he 
did  not  let  him  loose  he  would  cut  him,  God  damn  him.  Dick  shoved 
John  off  as  he  let  him  loose,  and  John  went  off  two  or  three  steps,  and 
got  his  knife  almost  half  open,  and  started  after  prisoner ;  deceased 
caught  him  and  turned  him  half  round.  John  started  towards  Dick ; 
prisoner  stepped  backwards  on  a  rock,  deceased  stepped  to  him, 
John  Aaron,  and  turned  him  sorter  round.  They  were  all  standing 
still,  and  Richard  Aaron  ran  his  hand  in  his  pocket  and  pulled  out  his 
pistol,  and  held  it  in  both  hands  to  one  side  and  fired.  Deceased  said 
now  you  have  killed  me.  Dick  went  off  to  the  woods  and  witness  saw 
no  more  of  him.  John  was  trying  to  get  to  Dick,  he  turned  the  pistol 
in  his  left  hand,  with  the  right  one  in  the  direction  of  deceased.  Wit- 
ness says  prisoner  is  the  man  who  killed  his  father.  At  the  time  of  the 
firing  all  were  standing  still ;  as  soon  as  the  pistol  fired  prisoner  ran  off 
and  left  his  coat,  and  Jim  Aaron  carried  it  to  him,  and  that  is  all. 

Cross-examined:  Witness  is  in  his  thirteenth  year.  Uncle  Bordas 
was  sitting  on  the  fence ;  the  boys  had  been  there  all  day.    Deceased 
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went  to  the  store,  and  the  boys  came  back,  and  some  of  them  eat  din- 
ner there.  Deceased  and  all  of  them  were  very  friendly.  When  de- 
ceased was  shot  he  did  not  hear  prisoner  say  I  am  sorry  I  shot  you, 
for  I  have  not  got  any  thing  against  you.  Deceased  was  not  standing 
close  to  John*  John  started  towards  Dick,  and  deceased  caught  hold  of 
hihi  and  turned  him  sorter  round.  Prisoner  never  said,  as  witness  heard, 
^'  John,  don't  rush  on  me  with  that  knife."  Witness  was  not  looking 
at  either  particularly,  but  was  a  little  agitated.  Dick  and  Jotm  were 
looking  at  each  other.  Dick  pulled  out  his  pistol  and  held  it  to  one 
side.  The  pistol  fired  in  his  hand.  Immediately  upon  the  pistol  firing 
deceased  said,  you  have  shot  me.  Witness  looked  at  him,  and  ran  up 
to  him,  and  noticed  nothing  else.  Witness  stayed  with  his  father  until 
they  carried  him  into  the  house,  and  all  the  others  went  oif  except 
Horton  and  Bordus. 

B^)uUaZ:  The  crowd  did  not  stay  there  all  day ;  Dick  did  not  take 
dinger  there.  Witness  saw  Dick  turn  and  run  off ;  it  was  the  last 
he  saw  of  him.  John  was  standing  sideways  to  Dick  when  the  pistol 
fired.  The  ground  sloped  and  Dick  was  down  on  the  level  side.  John 
and  James  Aaron  ate  dinner. 

The  evidence  for  the  State  closed,  and  defendant  introduced  the  fol- 
lowing testimony,  viz. : 

Evidence  for  tJie  defence,  William  Pennington,  sworn:  He  was 
present  at  the  time  of  the  difficulty,  at  James  Reynolds',  in  the  month 
of  August;  it  was  August  21.  There  was  a  good  many  of  us  boys 
there ;  they  got  up  a  game  of  marbles.  John  Aaron  and  James  Rey- 
nolds were  partners  agunst  Dick  and  James  Aaron ;  they  played  several 
games,  and  concluded  to  play  one  game  more,  five  up.  Tliey  played 
until  the  game  was  four  and  four ;  and  in  playing  the  fifth  game  Jol^n 
Aaron  shot  and  knocked  a  man  out  of  the  ring,  and  his  taw  bounced 
back  and  struck  his  hand.  James  said  kicks;  John  said  he  should 
not  kicks  it  at  all;  James  said  he  should  kicks  it.  At  that  time 
James  stepped  into  the  ring  between  John  and  the  men  and 
said  he  should  not  shoot  unless  he  kicked  his  taw.  John  said  he 
would  not  kick  it  an  inch ;  at  this  time  James  Aaron  picked  the  marbles 
up  out  of  the  ring.  John  Aaron  said,  this  may  cost  you  a  damn  sight 
more  than  this.  James  Aaron  said,  it  may  cost  yon  something,  too.  At 
that  time  the  Ue  was  passed  between  James  Aaron  and  John  Aaron 
once  or  twice,  but  witness  does  not  recollect  the  exact  words.  James 
Reynolds  was  sitting  on  the  fence,  and  Jumped  down,  as  it  appeared 
that  John  and  James  were  going  together.  Deceased  caught  hold  of 
James,  pulling  him  off  from  the  ring  towards  the  fence,  and  prisoner 
caught  hold  of  John.  John  Aaron  told  prisoner  to  let  him  loose.  Pris- 
oner held  John  round  the  body,  and  was  behind  him.    John  told  pris- 
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oner  the  second  time,  God  damn  you  let  me  loose*  At  that  time  tiie 
prisoner  shoTed  him  from  him*  John  Aaron  drew  a  small  white  handled 
knife ;  as  he  drew  it  from  his  pocket,  opened,  and  tamed  his  face  toward 
prisoner,  he  advanced  towards  him,  with  his  knife  open  in  his  hand. 
John  Aaron  advanced  towards  prisoner  at  the  same  time.  Deceased 
seeing  John  Aaron,  made  as  though  he  was  trying  to  get  between  pris- 
oner and  John,  passing  to  the  right  of  John  Aaron  abont  three  feet 
Prisoner  drew  a  pistol  from  his  pocket ;  as  he  drew  it  from  his  pocket 
with  his  right  hand,  and  let  it  fall  into  his  left,  it  fired.  In  a  short 
space  of  time  after  the  pistol  fired,  deceased  turned  roand  and  said,  I 
am  a  dead  man.  Deceased  advanced  but  a  few  steps  toward  his  own 
door,  his  wife  met  him  and  he  dropped  down  and  died.  PrLsoner  drew 
his  pistol  from  his  pocketwith  his  right  hand,  and  let  it  fall  across  the 
palm  of  his  left,  and  it  fired.  Prisoner's  thumb  of  his  right  hand  was 
on  the  hammer.  Prisoner  held  the  pistol  laid  across  the  left,  with  the 
thumb  of  his  right  hand  on  the  hammer.  From  the  position  of  his 
eyes,  prisoner  was  looking  at  John  Aaron.  Witness  did  not  hear  pris- 
oner say  anything  to  John  as  he  was  advandng  toward  him  with  his 
knife.  All  of  us  met  a  while  before  dinner,  at  Webb's  store,  and  went 
from  there  to  the  house  of  the  deceased.  All  were  perfectly  friendly 
as  far  as  witness  saw.  John  Aaron,  James  Aaron,  and  Thomas  Lawson, 
ate  dinner  at  the  house  of  deceased. 

Cro89'^xamined:  Prisoner  went  to  mill  and  carried  grain  that  day. 
It  was  after  dinner  when  they  commenced  playing  marbles.  Prisoner 
pulled  John  some  three  feet,  but  did  not  get  to  where  taw  was.  De- 
ceased pulled  James  almost  five  or  six  feet  in  an  opposite  direction  from 
prisoner  and  John.  Prisoner  shoved  John  up  the  hill  where  he  had 
turned  him  loose;  he  shoved  him  very  close  to  the  ring.  Prisoner 
stepped  some  several  steps  back  where  he  pushed  John  from  him. 
John  was  up  near  the  ring,  and  prisoner  was  near  at  taw  when  the  pistol 
fired.  Deceased  was  not  nearer  than  three  feet  to  the  right  of  John 
when  the  pistol  fired.  Prisoner  and  John  were  some  eight  or  ten  feet 
apart  when  the  pistol  fired.  John's  face  was  towards  prisoner  when 
the  pistol  fired.  Witness  was  looking  at  prisoner  when  the  pistol 
fired.  Witness  was  looking  at  prisoner's  eyes  and  face  when  the 
pistol  fired.  Witness  was  standing  to  the  right  of  the  ring  when  the 
pistol  fired,  some  ten  or  twelve  feet.  John's  side  was  towards  witness. 
Prisoner  was  standing  so  witness  could  see  his  face.  Deceased  was 
standing  near  the  fence,  but  was  not  sitting  on  the  fence.  Witness  saw 
prisoner  from  the  knees  up,  when  he  was  looking  at  him  at  the  time  of 
the  firing.    Witness  would  have  oorrected  his  statement  about  the  fence 

at  the  time  if  he  had  had  time. 

♦     

Andrew  J.  Watters  sworn.    Witness  was  present  when  the  unfortu- 
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nate  affair  happened  at  the  house  of  deceased ;  iotind  the  party  at  the 
house  of  deceased  about  an  hour  by  sun  that  evening ;  they  were  play- 
ing  marbles  when  witness  got  there.    James  Aaron  and  prisoner  were 
partners  against  John  Aaron  and  deceased.    They  were  playing  for  a 
quart  of  brandy  and  a  half  a  dollar.    John  Aaron  was  betting  brandy ; 
deceased  was  not  himself  betting.    They  finished  that  game  and  com- 
menced another  for  the  same  amount.    They  were  playing  three  up. 
After  they  got  through  playing  the  second  game  they  stopped  for  a 
while,  and  commenced  another  in  which  the  dispute  arose.    The  dispute 
was  between  John  and  James  about  a  shoot  John  made,  his  marble 
bouncing  back  and  striking  his  fingers.    James  said  he  told  JTohn  to 
kicks  first.    John  said  he  said  vence  first.    James   Aaron  stepped 
into  the  ring  to  keep  John  from  shooting  unless  he  kicked  his  marble. 
"Witness'  brother  spoke  to  them  and  said  he  would  pay  the  quart  of 
brandy  rather  than  see  them  have  a  difficulty.    Witness  spoke  to  James 
and  told  him  to  get  out  of  the  ring  and  let  John  shoot,  and  he  said  he 
would  die  first.    Witness  then  told  John  to  kicks  one  foot  and  a  half,  and 
he  said  he  would  be  danmed  if  he  kicked  it   an  inch.    James  then 
picked  up  the  marbles  out  of  the  Hng.    John  straitened  up ;  prisoner 
was  standing  off  towards  taw  from  the  ring,  some  two  feet.    John 
Aaron,  when  he  got  up,  said  to  James:  ''It  will  cost  you   both  a 
damned  sight  more  than  it  is  worth."    James  said:  ''  It  may  cost  you 
something,  too."    John  then  said  something,  but  witness  did  not  un- 
derstand him,  and  James  called  him  a  damn  liar.    As  he  gave  him  the 
damn  lie,  John  struck  at  him,  and  deceased  shoved  them  apart    De- 
ceased kept  hold  of  James  after  he  had  parted  them,  and  prisoner  went 
up  to  John's  back  and  caught  him  around  the  arms.    James  Aaron  and 
deceased  stayed  close  to  where  the  ring  was.    Prisoner  and  John 
shuffled  off  below,  a  little  towards  taw  mark.    John  told  prisoner  to 
turn  him  loose.     ^'  God  danm  you,  turn  me  loose ;  if  you  don't  I  wiU 
cut  you  loose,"  and  witness  thought  he  was  trying  to  get  a  pistol  out  at 
time  he  told  him  he  would  cut  him.    Prisoner  turned  him  loose  and 
shoved  him  off  from  him,  and  John  drew  out  a  knife.    Witness  got  off 
the  fence  and  went  to  where  deceased  and  James  Aaron  were  standing. 
John  Aaron  was  right  opposite  to  where  we  were,  and  turned  facing  of 
us.    Witness  thought  that  he  was  coming  at  James,  but  instead  of  that 
he  turned  short  around  and  broke  at  prisoner,  with  his  knife  raised  in  a 
striking  position  in  his  right  hand.    Prisoner  commenced  backing  as 
John  ran  towards  him,  and  drew  his  pistol  and  fired  it  instantly.    Pris- 
oner caught  the  pistol  in  both  hands  as  he  drew  it  out  of  his  pocket,  and 
it  fired.    Deceased  was  three  or  four  feet  to  the  right  of  John  when  the 
pistol  fired.    John  came  to  a  halt  and  stood  firm  afew  seconds ;  he  then 
started  towards  prisoner,  and  said:  ''Gk)d  danm  you,  you  hadbett^^ 
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shoot  again/'  About,  the  time  he  made  this  remark  deceased  said: 
'^O,  I  am  dead."  Deceased  turned  and  ran  to  witness  and  said: 
'^Andrew,  I  am  dead ;  run  for  a  doctor."  He  passed  by  witness,  and 
met  his  wife  near  the  gate,  and  said :  '*  O,  I  am  dead  1 1  am  dead,"  and 
sunk  down  at  her  feet.  While  he  was  falling,  he  said :  '^  Oh  I  I  hate  to 
die  so  bad."  When  witness  turned  around  prisoner  was  gone,  but 
witness  does  not  know  when  or  which  way  he  went.  Deceased  was 
stretched  out  on  the  ground,  and  he  died  directly.  Prisoner  pulled  the 
pistol  out  with  his  right  hand,  and  threw  it  across  his  left,  with  the 
thumb  of  his  right  hand  on  hammer.  It  was  not  directed  to  any  one. 
There  was  no  words  of  difficulty  between  deceased  and  prisoner.  They 
were  all  enjoying  themselves  while  witness  was  there ;  they  were  all 
friendly.    Prisoner  was  looking  at  John  when  the  pistol  fired. 

Cross-examined:  Prisoner  and  John  were  some  eight  or  ten  feet 
apart  at  the  time  of  firing.  Deceased  and  prisoner  were  about  the 
same  distance  apart.  The  pistol  was  not  a  self -cocking  one,  but  was  a 
Colt's  repeater  of  the  latest  pattern.  John  Aaron  and  James  Aaron 
went  with  witness  to  where  prisoner  was  that  evening ;  witness'  brother 
was  also  with  him  when  he  went. 

BelmUai:  Witness  saw  prisoner  that  evening  about  five  minutes  after 
the  occurrence.  When  witness  got  to  prisoner  he  was  about  one  hun- 
dred and  fifty  yards  from  the  house,  in  the  road.  Prisoner  sent  James 
Aaron  after  witness ;  witness  met  Pennington  coming  back.  When  wit- 
ness got  to  where  prisoner  was,  he  appeared  very  much  excited.  Pistol 
shown  in  court  is  the  same  pistol,  or  one  like  it.  John  Aaron  re- 
mained with  deceased  until  witness  went  to  where  prisoner  was,  and 
then  went  with  witness  down  to  where  Dick  and  John  Aaron  were. 
Was  nearest  to  prisoner  when  pistol  fired. 

John  L.  Aaron,  sworn.  Witness  was  at  the  house  of  deceased  when 
this  unfortunate  affair  happened.  Met  deceased  about  ten  o'clock  at 
Newton  Factory,  at  the  store,  that  morning.  Pennington  and  Major 
Floyd  were  there.  James  Aaron  and  prisoner  were  with  witness. 
Stayed  at  the  factory  one  and  a  half  or  two  hours.  When  we  left  the 
store,  we  went  to  Major  Floyd's  buggy  to  get  a  drink  of  rum,  but  pris- 
oner said  he  could  not  drink  rum,  he  wanted  brandy.  Deceased  went 
there  with  us.  Jim  said  he  had  rather  have  his  dinner  than  anything 
else — that  he  would  give  a  half  dollar  for  his  dinner  —  witness  said  the 
same.  Wm.  Lawson  said  he  would  get  our  dinner  for  half  a  dollar. 
Deceased  said  if  we  would  go  home  with  him  he  would  have  a  chicken 
killed  and  fried,  or  cooked  any  way  we  wanted  it.  Witness  and  pris- 
oner, and  James  Aaron  and  deceased,  all  went  there  together.  Wm. 
Lawson  and  Pennington  came  on  behind  us.  When  we  got  there  we 
bought  a  quart  of  brandy  and  drank  that,  and  deceased  went  to  the 
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house  and  had  a  chicken  killed.  He  came  back  and  said  dinner  was 
ready.  He,  witness,  and  Thomas  Lawson  went  to  dinner ;  then  they 
came  back  down  there  and  knocked  aboatthe  fence  there  until  the  sun  was 
about  two  hours  high ;  then  we  got  up  a  game  of  marbles  and  played  some 
three  or  four  games ;  we  were  playing  for  a  quart  of  brandy.  In  that 
time  the  sun  was  nearly  down  and  we  had  all  started  home.  Deceased 
called  to  witness  and  said :  '^If  they  will  give  us  one  in  five  we  will  play 
for  another  quart,"  and  witness  asked  if  he  would  go  his  halves,  and  he 
said  he  would ;  and  then  we  all  came  back  and  went  to  playing,  and 
played  on  until  the  game  got  four  and  four,  and  witness  rolled  up  on 
one  side  of  the  ring,  and  brother  Jim  rolled  up  on  the  other.  Witness 
made  a  shot  and  his  marble  struck  his  hand.  Witness  said  vence,  and 
Jim  said  kicks ;  witness  said  he  said  vence  first,  and  Jim  said  he  said 
kicks  first  and  we  got  to  quarreling  about  it.  James  came  and  got 
right  in  the  ring  and  would  not  let  witness  shoot,  and  then  picked  up  the 
marbles,  and  witness  said  it  would  cost  you  and  prisoner  more  than  it  is 
worth,  and  he  said  it  will  cost  you  something,  too.  Witness  then  said 
something  to  him,  but  does  not  now  recollect  what,  and  James  gave 
witness  the  damn  lie,  and  witness  struck  at  him.  Deceased  ran  up  and 
caught  hold  of  Jim,  and  prisoner  ran  and  caught  hold  of  witness.  Wit- 
ness told  prisoner  to  turn  him  loose,  and  he  held  on  to  witness,  and  wit- 
ness said  again :  *^  Turn  me  loose."  Witness  said:  ''  If  you  don't  turn 
me  loose  I  will  cut  you  loose,"  and  prisoner  saw  that  witness  was 
trying  to  get  out  his  knife,  and  he  shoved  witness  off  from  him.  Pris- 
oner had  witness  around  both  arms.  Witness  pulled  out  a  little  white 
handle  knife,  opened  it,  and  started  back  towards  prisoner.  Deceased 
saw  that  witness  was  going  to  prisoner,  turned  James  Aaron  loose,  and 
came  toward  witness  to  catch  him  (witness).  Prisoner  kept  backing, 
and  drew  out  a  pistol,  and  held  it  in  both  hands,  and  it  fired.  Deceased 
was  about  three  feet  to  the  right  of  witness.  Deceased  said:  '*Dick, 
you  have  shot  me ;"  and  prisoner  said:  ''Jim,  I  would  not  have  shot  you 
for  the  world,  for  I  have  never  had  a  hard  word  against  you.  Gentle- 
men, you  know  I  did  it  accidentally. "  Then  deceased  turned  round  and 
said:  ''  O,  I  am  dead!  I  am  deadi  I  am  dead!  "  Prisoner  and  de- 
ceased were  friendly  all  day ;  just  as  friendly  as  witness  and  prisoner 
were.  Defendant  proposed  to  prove  why  it  was  he  happened  to  have 
the  pistol  on  that  occasion.  State  objected.  Court  sustained  the  ob- 
jection, and  defendant  excepted,  and  now  assigns  the  same  as  error. 

Cross-examined:  Witness  is  half-brother  of  prisoner.  Prisoner  was 
about  seven  or  eight  feet  from  the  ring  when  the  pistol  fired.  Witness 
was  about  four  feet  from  the  ring,  to  the  left  of  it.  Prisoner  was  seven 
or  eight  feet  from  the  ring.  Deceased  was  about  seven  or  eight  feet 
from  prisoner.  Deceased  was  about  three  feet  to  his  right,  coming  to 
catch  him  from  getting  to  prisoner.    Witness  was  advancing  upon  pr* 
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oner,  and  at  that  time  deceased  had  hold  of  James.  Witness  did  see 
the  deceased  and  James  at  the  time  he  was  advancing  upon  prisoner. 
Witness  don't  know  that  deceased  had  hold  of  Jim.  Deceased  was  to 
the  right  of  witness,  and  not  to  his  back.  Witness  never  saw  deceased 
at  the  time  the  pistol  fired.  Witness  don't  know  whether  deceased  was 
advancing  to  stop  him  or  not.  At  the  time  the  pistol  fired  witness  was 
looking  at  prisoner,  but  turned  and  saw  deceased  coming  to  his  right ; 
and  witness  had  to  turn  around  to  get  at  prisoner.  Witness  had 
stopped  when  he  turned  round  and  saw  deceased,  and  then  witness  ad- 
vanced about  one  foot  before  the  pistol  fired.  After  he  stopped,  witness 
said  to  prisoner,  ''You  had  better  shoot  again,"  but  did  not  swear. 
Witness  stopped  when  the  pistol  fired.  The  first  thing  deceased  said 
after  he  was  shot  was,  ''  Dick,  you  have  shot  me."  Dick  spoke  so  he 
supposed  they  could  all  hear  him.  Prisoner  said :  ''  Jim,  I  am  sorry  I 
did  it.  I  would  not  have  done  it  for  the  whole  world.  Grentlemen,  you 
know  I  did  it  accidentally."  Prisoner  spoke  loud  enough,  as  witness 
supposes,  for  all  to  hear  him.  Immediately  after  the  firing  prisoner 
walked  off  fifty  or  one  hundred  yards.  Witness  remained  with  deceased 
until  he  died.  All  except  prisoner  and  Thomas  Yancy  stayed  upon  the 
ground  until  he  died.  Don't  know  whether  Jim  stayed  or  not.  Bor- 
dens  was  sitting  on  the  fence  when  the  difiAculty  commenced.  When 
prisoner  pushed  witness  off,  Jim  was  about  five  feet  off.  Prisoner,  Jim 
and  witness  all  left  the  ground  together  that  evening.  Prisoner  kept 
out  of  the  way  of  the  oflicers. 

BebtUtal:  Immediately  after  the  firing  prisoner  left,  because  some  one 
told  him  to  leave.     When  the  pistol  fired  prisoner  was  looking  at  witness. 

Sur-relmttdl :  Don't  know  that  any  one  advised  prisoner  to  leave. 

W.  H.  Aaron  sworn :  Witness  had  a  conversation  with  Burrell  Bor- 
dens,  near  his  home,  two  or  three  days  after  the  transaction.  Bordens 
told  witness  then  and  there  that  he,  Bordens,  did  not  see  any  pistol  at 
the  time  of  the  diflSculty  in  the  hands  of  any  one,  but  heard  the  report. 
He  said  that  deceased  said,  ''You  have  shot  me,"  and  that  prisoner 
said,  "  Jim,  if  I  have,  it  was  an  accident,  for  I  have  nothing  against 
you."    This  is  what  he  said  according  to  the  recollection  of  witness. 

Cross-examined:  Witness  is  uncle  to  prisoner,  and  has  been  assisting 
the  defence  on  the  present  trial.  Witness  had  talked  about  the  trisd 
among  the  Aarons  a  good  deal ;  have  talked  with  all  the  witnesses  that 
have  sworn,  except  Howell  Reynolds.  Don't  recollect  what  day  the 
occurrence  took  place,  or  what  day  witness  talked  with  Bordens ;  think 
it  was  two  or  three  days  afterwards. 

James  Horton  sworn :  Witness  was  there  at  the  time  deceased  was 
killed,  and  heard  the  commencement  of  the  quarrel  between  John  and 
Jim  Aaron ;  prisoner  took  hold  of  John,  deceased  took  hold  of  James, 
they  got  to  disputing  about  the  game  of  marbles ;  James  put  his  foot  in 
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the  rin^,  and  said  John  should  not  shoot ;  John  said  he  would  be 
damned  if  he  didn't  shoot ;  other  remarks  were  made,  which  witness 
did  not  hear  distinctly ;  the  damn  lie  was  passed,  John  A«  made  an 
attempt  to  strike  James;  prisoner  caught  John  A*  right  around  the 
arms,  and  deceased  caught  James  and  kept  him  on  the  other  side  of  the 
ring.  John  said  to  prisoner,  *'  If  you  don't  let  me  loose,  I  will  cut  you 
loose,"  and  made  two  or  three  attempts  and  got  his  knife  out.  Prisoner 
then  turned  John  loose  and  shoved  him  up  the  hill ;  John  was  going  to- 
wards prisoner  with  his  knife  drawn,  and  prisoner  backed  down  the  hill 
and  drew  his  pistol.  John  was  going  towards  prisoner,  deceased  let 
James  loose  and  went  directly  across  to  where  John  was ;  deceased  did 
not*  get  in  reach  of  John  before  prisoner  drew  his  pistol  out  of  his 
pocket  and  held  it  in  his  right  hand,  thrown  across  the  palm  of  the  left, 
and  it  fired ;  deceased  turned  and  walked  some  two  feet  towards  Wat- 
ters  and  said :  *^  Andrew,  I  am  dead,  I  am  dead ; "  Mrs.  Reynolds  had 
got  out,  and  they  embraced  each  other,  and  deceased  said :  *'  Oh,  honey, 
I  am  dead ;  how  £  hate  to  die."  Witness  was  looking  at  the  parties ; 
prisoner's  thumb  he  supposed  to  be  on  the  cock  of  the  pistol ;  they  were 
all  friendly  that  day,  so  far  as  witness  saw. 

OroBS'^xamined :  Prisoner  and  deceased  were  some  six  or  eight  feet 
apart,  John  was  something  like  sideways  to  him ;  James  S.  was  some 
fifteen  or  twenty  feet  from  the  prisoner,  deceased  passed  across  in  a 
fast  walk  or  run ;  prisoner  and  John  were  some  eight  or  ten  feet  apart 
when  John  drew  his  knife ;  John  had  not  stopped  when  the  pistol  fired ; 
witness  was  sitting  on  the  fence  when  the  pistol  fired ;  don't  know  that 
the  difficulty  between  them  was  a  sham ;  never  said,  boys  let  them 
alone,  they  are  in  the  habit  of  doing  so ;  as  soon  as  the  firing  took 
place,  deceased  turned  round  up  the  hill ;  witness  heard  all  that  was 
said  and  stated  all  he  heard.  Something  might  have  been  said  that  wit- 
ness did  not  hear,  but  witness  thinks  he  heard  most  of  the  conversation ; 
he  is  some  relation  to  the  deceased.  Defendant  offered  to  prove  why  it 
was  he  had  the  pistol  on  this  occasion,  to  rebut  the  presumption  of  any 
preparation  for  crime  and  of  malice ;  State  objected ;  court  sustained 
the  objection,  and  defendant  excepted,  and  now  assigns  the  same  as 
error.  Pistol  in  evidence.  Here  the  defence  closed.  After  the 
charge  of  the  court.  Jury  retired  and  returned  a  verdict,  finding  defend- 
ant g^ty  of  voluntary  manslaughter. 

We  agree  that  the  foregoing  is  a  correct  and  substantial  copy  of  the 
evidence  in  the  case  adduced  on  the  trial,  March  29,  1860. 

Geo.  T.  Babilbtt, 
John  J.  Floid, 

Defendant's  Attorm^gs. 
A.  6.  Hamhomd, 

SolicUor  Oeneral. 
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After  reading  all  the  sections  of  the  Penal  Code  applicable  to  the 
case,  the  court,  among  other  things,  charged  the  jury  that,  before  they 
could  find  the  defendant  guilty  of  murder,  they  must  be  satisfied,  by 
the  proof,  that  he  was  actuated  by  malice  expressed  or  implied ;  there 
can  be  no  murder  without  malice.    The  characteristic  distinction  be- 
tween murder  and  manslaughter  is,  the  want  of  malice  in  one  case  and 
its  ezlstence  in  the  other.    But  every  homicide  is  presumed  to  be  mali- 
cious until  the  contrary  is  shown,  so  that  any  homicide  will,  in  legal 
contemplation,  amount  to  murder,  unless  it  be  excusable  on  the  ground 
of  accident,  or  because  done  in  self-defence,  or  alleviated  into  man- 
slaughter by  concomitant  circumstances ;  and  whether  it  was  committed 
willfully  and  maliciously  or  under  circumstances  justifying  and  excoSing 
it.  or  alleviating  it,  and  reducing  it  to  manslaughter,  are  questions  for 
the  consideration  and  determination  of  the  jury,  and  to  be  determined 
from  the  evidence  before  them.    You  will,  thdh,  look  to  the  testimony 
to  satisfy  yourselves  whether  the  defendant  was  or  was  not  actuated  by 
malice  in  killing  the  deceased.    Malice,  in  legal  contemplation,  means 
doing  a  wrongful  act  intentionally  and  without  sufficient  cause  or  ex- 
cuse.   If  you  believe  that  the  defendant  intentionally  and  maliciously 
killed  the  deceased,  he  is  guilty  of  murder,  and  you  should  so  find.    If 
he  intended  to  kill  John  Aaron,  and  the  circumstances  proven  are  sach 
as  to  show  that  it  would  have  been  murder  if  he  had  killed  him,  and  in 
attempting  to  kill  him  he  killed  Eeynolds,  then  he  is  guilty  of  murder, 
and  you  should  so  find.    But  if  he  did  not  intend  to  kill  Reynolds,  but 
John  Aaron,  and  it  would  not  have  been  murder  had  he  killed  him,  then 
his  killing  the  deceased  is  not  murder ;  and  if  you  come  to  that  conclu- 
sion, you  will  next  inquire  whether  the  facts  in  proof  show  it  to  be  & 
case  of  manslaughter,  either  voluntary  or  involuntary.    In  this  branch 
of  the  case  the  question  for  you  to  consider  and  determine  is,  would  the 
defendant  have  been  guilty  of  manslaughter  had  he  killed  John  Aaron? 
If  John  Aaron  was  attempting  to  commit  a  serious  personal  injury  upon 
the  defendant,  and  the  defendant,  under  a  sudden  violent  impulse  of 
passion,  had  killed  him,  the  killing  in  such  a  case  would  have  been  vol- 
imtary  manslaughter ;  and  if,  under  such  circumstances,  he  killed  Rey- 
nolds instead  of  John  Aaron,  if  the  shot  was  intended  for  John  Aaron, 
then  the  killing  of  Reynolds  was  voluntary  manslaughter,  and  you  should 
so  find.    But  if  the  killing  was  without  any  intention  to  do  so,  but  in 
the  commission  of  an  unlawful  act  or  a  lawful  act,  which  might  produce 
such  a  consequence  in  an  unlawful  manner,  in  such  case  the  offense  is 
involuntary  manslaughter.    There  are  two  kinds  of  involuntary  man- 
slaughter ;  and  if  you  believe  from  the  testimony,  that  the  defendant 
killed  the  deceased  without  any  intention  to  do  so,  but  in  the  commis- 
sion of  an  unlawful  act,  which  might  produce  such  a  consequence  in  an 
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unlawfal  maimer,  then  you  should  find  him  guilly  of  involuntary  man- 
slaughter—  one  in  the  commission  of  an  unlawful  act,  and  the  other  in 
the  commission  of  a  lawful  act,  without  due  caution  and  circumspection. 
If  there  was  no  intention  to  kill,  but  the  killing  was  the  result  of  an  un- 
lawful act,  that  is  involuntary  manslaughter;  or  if  the  killing  was 
the  result  of  a  lawful  act,  in  which  the  necessary  discretion  and  caution 
were  not  observed,  that  is  also  involuntary  manslaughter.  But  if  John 
Aaron  intended,  or  was  endeavoring,  by  violence,  to  commit  a  felony 
on  the  person  of  the  defendant,  and  if  the  defendant  had  killed  him  in 
self-defence,  and  in  defence  of  his  person,  he  would  have  been  justifiable 
in  so  killing  John  Aaron ;  and  if  the  shot  was  intended  for  him,  and  hit 
and  killed  Reynolds,  in  that  case  it  is  excusable  homicide,  and  you 
should  find  the  defendant  not  guilty ;  and  if  the  killing  was  by  acci- 
dent, and  not  the  result  of  evil  design  or  intention,  or  culpable  neglect, 
then  the  law  says,  he  shall  not  be  found  guilty  of  any  crime ;  and  in 
that  case  you  should  acquit  him.  There  must  be  a  felonious  intent  in 
the  defendant  before  you  can  find  him  guilty  of  the  crime  of  either 
murder  or  manslaughter ;  and  if  there  was  no  felonious  intent  or  evil 
design,  or  culpable  neglect,  there  is  no  crime  and  should  be  no  convic- 
tion. If  you  have  a  reasonable  doubt  of  the  guilt  of  the  accused,  you 
must  give  him  the  benefit  of  that  doubt  and  acquit  him ;  if  you  have 
any  doubt  as  to  the  grade  of  the  homicide,  it  is  your  duty  likewise  to 
give  him  the  benefit  of  that  doubt  and  find  him  guilty  of  the  lowest 
grade,  if  you  find  him  guilty  at  all.  Flight  is  not  evidence  of  guilt,  or 
usually  is  very  slight  evidence  of  it.  The  jury  returned  a  verdict,  find- 
ing the  defendant  guilty  of  voluntary  manslaughter.  Counsel  for  the 
defendant  then  moved  the  court  to  set  aside  said  verdict  and  award  a 
new  trial  of  said  case  on  the  following  grounds,  to  wit :  — 

1.  Because  the  verdict  is  contrary  to  evidence;  contrary  to  the 
weight  of  evidence ;  and  without  evidence  to  support  it. 

2.  Because  the  evidence  is  not  suflScient  to  remove  all  reasonable 
doubt  of  the  guQt  of  the  accused. 

8.  Because  the  verdict  is  contrary  to  the  law  and  the  charge  of  the 
court. 

4.  Because  the  court  erred  in  refusing  to  permit  the  defendant's 
counsel  to  prove,  by  Andrew  J.  Watters,  the  sayings  of  the  defendant, 
made  about  five  minutes  after  the  discharge  of  the  pistol,  said  counsel 
stating  that  they  expected  to  prove  by  the  witness  that  the  defendant 
had  gone  about  one  hundred  and  fifty  yards  from  the  place  where  the 
deceased  was  shot,  and  in  about  five  minutes  thereafter,  or  it  might 
have  been  less  or  more  than  five  minutes,  sent  for  the  witness,  and  upon 
the  witness  going  to  him,  the  defendant  made  the  declaration  sought 
to  be  given  in  evidence,  viz. :  that  the  pistol  fired  accidentally.    Counsel 
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for  the  State  objected  to  the  declaration  being  given  in  evidence,  on  the 
ground  that  it  did  not  accompany  the  act,  and  was  not  a  part  of  the 
res  gestce.  The  court  excluded  the  declaration,  and  refused  to  let  the 
witness  testify  as  to  the  sayings  of  the  defendant,  unless  they  imme- 
diately accompanied  his  act. 

5.  Because  the  court  erred  in  refusing  to  permit  the  defendant's 
counsel  to  introduce  evidence,  showing  why  the  defendant  had  the 
pistol  on  the  occasion  of  the  homicide. 

6.  Because,  after  the  defendant  had  closed  his  testimony,  W.  W. 
Clark,  one  of  the  counsel  for  the  State,  handed  to  the  presiding  Judge 
a  letter,  and,  at  the  same  time,  stated  to  the  court,  in  the  presence  and 
hearing  of  the  jury,  that  the  letter  gave  him  information  of  additional 
evidence  in  behalf  of  the  State,  and  asked  for  time  to  send  for  and  have 
such  evidence  before  the  court;  the  presiding  judge,  on  examining  the 
letter,  remarked  that  the  testimony,  if  present,  would  be  inadmissible, 
and  the  application  for  time  was  refused. 

The  presiding  judge,  after  hearing  argument,  overruled  the  motion, 
and  refused  the  new  trial  asked  for,  and  the  writ  of  error  in  this  case 
is  prosecuted  for  the  purpose  of  reversing  that  decision. 

Bartlett  &  Floyd^  for  the  plaintiff  in  error. 

Hammondj  Solicitor-Greneral,  by  Nat,  J.  Hammond^  Clark  Jb  Lamar ^ 
for  the  defendant  in  error. 

By  the  courty  Lttmpkik,  J.,  delivering  the  opinion. 

The  defendant  lUchard  Aaron,  was  indicted  for  the  murder  of  James 
H.  Reynolds,  and  convicted  of  voluntary  manslaughter.  The  court 
below  refused  to  grant  a  new  trial,  and  the  accused  brings  his  case  to 
this  court  by  writ  of  error. 

A  number  of  persons  had  casually  met  at  the  store-house  of  the 
deceased,  and  the  evidence  is,  and  such  no  doubt  was  the  fact,  that  all 
the  parties  present  were  entirely  friendly  with  each  other.  There  was 
no  grudge  or  ill  will  existing  between  any  of  them.  A  game  of  marbles 
for  a  small  wager  was  proposed  and  accepted,  there  being  two  on  each 
side.  John  Aaron  and  James  Reynolds  played  against  Richard  Aaron 
and  James  Aaron.  During  the  second  game  an  altercation  sprung  up 
between  John  and  James  Aaron,  about  vence  and  kicks,  and  to  prevent 
a  fight  between  the  brothers,  Reynolds  seized  and  carried  oft  James 
Aaron,  and  Richard  Aaron,  from  behind,  grasped  the  arms  of  John 
Aaron  and  dragged  him  off.  It  is  not  pretended  but  that  up  to  this 
time,  there  was  not  the  slightest  manifestation  of  any  bad  feeling, 
except  as  between  John  and  James  Aaron,  and  that  Richard  Aaron  and 
James  Reynolds  were  acting  bona  fide  the  part  of  peace-makers.  Just 
at  this  time  John  Aaron  demanded  of  Richard  Aaron  to  release  him,  or 
he  would  cut  himself  loose.    He  drew  his  knife  from  his  pocket  and 
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opened  it;  Richard  from  behind,  relaxed  his  hold  and  pushed  John 
forward  up  the  hill,  probably  to  avoid  immediate  danger.  At  first  it 
was  supposed  that  John  intended  starting  toward  James,  with  whom  he 
had  had  the  difficulty,  but  he  turned  suddenly  toward  Richard,  and  with 
his  knife  drawn,  and  in  a  striking  attitude,  advanced  upon  him.  Rich- 
ard drew  from  his  pocket  one  of  Colt's  repeaters  —  his  latest  patent, 
and  a  most  remarkable  weapon  it  is  —  still  retreating  down  the  hill,  and 
laid  across  the  palm  of  his  left  hand,  holding  his  right  thumb  upon  the 
hammer;  John  stopped. 

In  the  meantime  James  Rejmolds  left  James  Aaron  and  advanced  to- 
wards John  Aaron,  intending,  likely,  further  to  interfere  to  prevent 
I  mischief  between  John  Aaron  and  Richard.    The  three  stood  in  a  tri- 

angular position,  Reynolds  being  within  a  few  feet  of  John  Aaron ;  the 
pistol  was  still  in  the  position  I  have  represented ;  it  went  oft  and  the 
load  was  discharged  into  the  breast  of  James  Reynolds,  near  the  collar 
bone.     Reynolds  died  immediately  of  the  wound. 

It  is  in  evidence  that  the  eyes  of  Richard  and  John  Aaron  were 
steadily  fixed  upon  each  other  all  the  time ;  and  it  is  quite  probable 
that  Richard  had  not  noticed  the  approach  of  Reynolds.  The  trigger  of 
this  pistol,  when  cocked,  protrudes  slightly  through  the  guard,  and  the 
grasp  of  the  barrel — so  as  to  prevent  it  from  revolving  —  or  the  pres- 
sure of  the  lower  or  inner  side  of  the  left  hand,  as  the  pistol  was  grasped 
in  the  palm,  will,  in  the  first  instance,  prevent  the  pistol  from  cocking, 
or  in  the  latter,  if  cocked,  will  cause  a  discharge. 

I  have  not  recapitulated  all  the  testimony,  nor  have  I  grouped  the 
facts  together  so  favorable  for  the  defendant,  as  the  evidence  warrants ; 
and  to  convey  any  clear  idea  of  the  pistol  upon  paper  requires  more 
scientific  knowledge  of  gunnery  or  fire-arms  than  I  possess ;  and  yet,  to 
understand  the  real  merits  of  this  case,  a  correct  comprehension  of  the 
mecl^anism  of  this  pistol  is  indispensably  necessary. 

Now,  there,  is  not  a  suspicion  entertained  by  anybody  that  the  defend- 
ant intended  to  shoot  Reynolds?  The  able  counsel,  Mr.  Lamar,  who 
represents  the  State,  and  of  whose  argument  I  may  truthfully  say,  I  was 
at  a  loss  whether  to  admire  it  most  for  its  ingeniousness  or  its  ingenuous- 
ness, cheerfully  concedes  this.  Did  he  intend  to  kill  John  Aaron  ?  The 
proof  shows  he  did  not.  The  pistol  was  not  pointed  in  that  direction. 
It  was  not  held  in  a  position  for  that  purpose.  It  was  not  aimed  at 
John  Aaron.  John  Aaron  had  ceased  to  advance  upon  the  accused, 
and  was  standing  still  when  the  explosion  took  place.  It  is  most  unrea- 
sonable to  conclude  that  he  shot  intentionally  at  John  Aaron.  And 
then,  on  the  other  hand,  it  is  so  natural  to  suppose  that  the  shooting 
was  accidental,  and  any  one  acquainted  with  this  weapon  could  scarcely 
doubt  upon  this  subject.    This  pistol  was  likely  cocked  when  placed  in 
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the  left  hand,  with  the  right  thumb  on  the  hammer,  to  prevent  its  going 
off,  and  it  was  the  involuntary  pressure  of  the  lower  or  inner  side  of  the 
left  hand  against  the  trigger  that  produced  the  accident. 

As  to  the  voluntary  manslaughter,  it  is  wholly  inconsistent  with  the 
circumstances  of  this  case,  and  we  think  the  court  was  wrong  in  charg- 
ing the  jury —  although  it  is  not  made  a  ground  of  complaint  in  the 
motion  for  a  new  trial  —  '^  that,  if  John  Aaron  was  attempting  to  com- 
mit a  serious  personal  injury  upon  the  defendant,  and  the  defendant, 
under  a  sudden,  violent  impulse  of  passion,  had  killed  him,  in  such  a 
case  it  would  be  voluntary  manslaughter." 

If  John  Aaron  was  attempting  to  commit  a  felony  upon  Richard 
Aaron,  Richard  Aaron,  with  or  without  passion,  must  have  been  justifi- 
able in  killing  John  Aaron. 

But  there  is  not  a  particle  of  proof  in  the  record  to  justify  the 
hypothesis  that  Richard  Aaron  was  actuated  by  any  sudden,  violent 
impulse  of  passion.  Never  was  a  man  more  cool,  collected  and  cour- 
ageous. Having  drawn  his  pistol,  and  perhaps  cocked  it,  he  places  it 
in  the  palm  of  his  left  hand,  and  calmly,  and  apparently  dispassionately 
waited  the  result.  He  eyed  John  closely  and  intently  all  the  time,  to 
determine  whether  John  would  force  upon  him  the  necessity  of  taking 
John's  life  to  save  his  own,  or  to  protect  himself  from  some  serious 
bodily  hurt.  Never  was  conduct  more  deliberate  and  self-possessed. 
Had  he  been  influenced  by  fear  or  passion,  the  demonstration  would 
have  been  very  different.  And  just  when  the  emergency  had  apparently 
passed  away,  the  pistol,  from  some  casualty  or  other — the  nature  of 
which  we  shall  probably  never  correctly  understand  —  exploded  while 
still  resting  in  his  left  hand. 

The  only  crime,  then,  of  which  the  defendant  could  possibly  be 
guilty  was  the  lowest  grade  of  manslaughter,  to  wit:  involuntary  man- 
slaughter in  the  commission  or  performance  of  a  lawful  act,  ^here 
there  has  not  been  observed  necessary  discretion  or  caution.  That  it 
was  lawful  for  Richard  Aaron  to  defend  himself  at  any  and  every  haz- 
ard against  the  assault  which  was  threatened  by  John  Aaron,  there  can 
be  no  doubt.  And,  as  for  myself,  I  must  say,  in  all  candor,  that  I  am 
at  a  loss  to  perceive  how,  situated  as  he  was,  any  greater  degree  of  dis- 
cretion could  have  been  used  than  was  manifested  by  him  on  this 
occasion. 

If  Richard  Aaron  is  to  be  punished  for  bis  want  of  due  care  and  cir- 
cumspection in  the  perilous  position  in  which  he  was  placed,  why  should 
those  escape  who  accidentally  shoot  each  other,  or  their  families,  in 
handling  or  using  fire-arms? 

I  believe  it  would  be  a  perversion  of  the  criminal  justice  of  the  coun- 
try to  punish  Richard  Aaron  for  that  as  an  offense  which  was  only  a 
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mjafortone,  and  which  I  doubt  not  none  regretted  more  deeply  than 
himself. 

Our  Judgment,  therefore,  is:  That  a  new  trial  should  have  been 
granted,  because  the  verdict  was  strongly  and  deddedly  against  the 
weight  of  evidence.  Moreover,  we  think  it  was  error  in  the  court  not 
to  allow  the  defendant  to  explain  how  he  happened  to  have  a  pistol 
on  that  occasion.  If  he  had  been  using  it  in  aiding  to  arrest  a  felon 
over-night,  or  were  in  the  discharge  of  the  duty  of  a  patrol,  or  for 
any  other  lawful  purpose,  it  was  right  to  permit  him  to  prove  it.  Here, 
according  to  the  case  made  by  the  record,  it  could  not  affect  the  result 
one  way  or  another.  Had  there  been  a  probable  case  of  murder  made 
out,  it  might  then  become  very  natural  to  make  this  proof. 

We  see  no  other  errors  in  the  bill  of  (exceptions  which  require  correc- 
tion by  this  court. 

JuDGMXMT.  — Whereupon  it  is  considered  and  adjudged  by  the  court 
that  the  judgment  of  the  court  below  be  reversed  upon  the  grounds,  first, 
that  the  coui-t  erred  in  not  permitting  the  defendant  to  show  why  he 
had  the  pistol  on  the  day  the  homicide  took  place ;  second,  because 
the  verdict  was  strongly  and  decidedly  against  the  weight  of  the  evi- 
dence. 


COMBINATION'BIOT  — ACCIDEKT— LIABILITT    FOB    ACT     OF   AN- 
other —  homicide— evidbnce. 

Commonwealth  v.  Campbell. 

[7  AUen,  541.] 
In  the  Supreme  Judicial  Court  of  MassadiueettSj  November^  1863. 

1«  A  PoxsoA  who  OombliMs  And  Oontedagatas  with  othen  to  aooompllsh  an  illegal 
purpose  Is  liable  for  their  acts  only  when  done  for  the  fnrtheranoe  or  in  prosecution  of 
the  common  object  or  design  for  which  they  combined  together. 

1.  A  Bioter  is  not  GKilltF  o<  murder  or  manslaughter,  for  the  accidental  killing  of  an 
Innocent  person  by  those  engaged  in  sappressing  the  riot. 

3.  Xyldenoo— Other  Biotona  Acta. — On  an  indictment  for  murder  committed  daring  a 
ilot  in  which  the  prisoner  was  engaged,  evidence  of  other  riotous  acts  by  him  at  a  dif- 
ferent place  and  time,  is  irrelerant,  unless  it  is  ilnt  shown  that  the  Tarions  acts  were  aU 
parts  of  one  continnons  transaction. 

Indictment  for  mnrder  by  shooting  William  Cnrrier  on  the  14th  day 
of  Jnly,  1863.  The  trial  took  place  on  December,  1868,  before  Bios- 
Low,  C.  J.,  and  Mbtcalv,  Mbbbick  and  Hoab,  JJ.  Foster^  A.  6., 
^ypeared  for  the  Commonwealth^  and  J.  O.  JbboU  and  B.  F.  BuBeeO,^ 
for  the  prisoner* 
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The  homicide  was  committed  near  the  Armory  in  Cooper  Street,  in 
Boston,  at  about  seveijL  o'clock  in  the  morning,  daring  a  riot  which  grew 
out  of  the  enforcement  of  a  draft  of  men  for  the  army ;  and  the  e^- 
dence  offered  by  the  government  tended  to  show  that  the  prisoner  was 
there  participating  in  the  riot,  with  a  large  number  of  other  persons. 
The  Attorney-General  offered  evidence  to  show  riotous  acts  by  him  in 
Charlestown  Street,  at  about  one  o'clock  in  the  afternoon  of  the  same 
day.  This  evidence  was  objected  to,  and  the  court,  after  consultation, 
rendered  the  following  decision :  — 

BiGELOw,  C.  J.  The  rule  is  a  familiar  one  in  criminal  procedure, 
that  a  party  can  not  be  proved  guilty  of  one  offense  by  evidence  that  at 
a  different  time  and  place  he  was  guilty  of  committing  a  similar  crime. 
Such  evidence  has  no  tendency,  to  prove  the  substance  of  the  issue. 
But  this  rule  is  applicable  only  to  cases  where  the  offense  charged  and 
that  offered  to  be  proved  are  distinct.  It  has  no  legitimate  application 
where  the  subject-matter  under  investigation  is  qf  such  a  nature  that  it 
may  consist  of  several  stages  or  continuous  acts,  all  constituting  one 
transaction.  In  the  case  before  us,  the  theory  on  which  the  case  in  be- 
half of  the  government  proceeds  is,  that  the  prisoner  was  a  participator 
in  an  unlawful  assembly  and  riot,  during  the  progress  of  which  the 
alleged  homicide  was  committed,  and  that  he  is  responsible  for  the  hom- 
icidal act,  having  been  engaged  in  the  unlawful  and  criminal  transac- 
tions during  which  it  was  committed.  The  material  fact,  therefore,  to 
be  proved  is,  that  there  was  such  an  assembly  and  riot,  and  that  the 
prisoner  took  an  active  part  .in  creating  and  promoting  them.  II  the 
acts  which  the  government  now  offer  to  prove  as  having  taken  place  at 
an  earlier  part  of  the  day,  and  several  hours  before  the  homicide  was 
committed,  were  participated  in  by  the  prisoner,  and  were  done  witli 
the  same  general  purpose  and  design  of  resisting  the  enforcement  of  the 
laws  and  disturbing  the  public  peace  as  those  which  were  committed  in 
Cooper  Street,  at  the  time  of  the  homicide,  and  were  so  connected 
together  as  to  form  part  of  one  transaction,  and  to  constitute  one  and 
the  same  riot  or  unlawful  assembly,  then  it  is  clear  that  they  are  admis- 
sible as  tending  to  prove  the  guilty  purpose  and  intent  of  the  prisoner 
at  a  subsequent  point  of  time,  when  he  was  present  at  the  alleged  riot 
at  the  place  of  the  homicide.  But  to  render  these  facts  competent  for 
this  purpose,  we  are  of  opinion  that  a  foundation  must  first  be  laid  by 
proof  that  the  acts  were  so  connected  together  that  they  may  properly 
be  deemed  to  form  part  of  one  and  the  same  transaction. 

Thereupon  evidence  upon  this  point  was  produced,  and  the  testimony 
objected  to  was  admitted. 

It  appeared  that  a  military  force  was  so  called  out  to  suppress  the  riot 
in  Cooper  Street,  and  was  stationed  in  the  armory,  and  that  the  mob 
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were  fired  upon  by  the  soldiers,  and  the  soldiers  by  the  mob.  After 
the  evidence  on  both  sides  was  closed,  the  attorney-general  requested, 
for  the  convenience  of  counsel,  a  decision  upon  the  following  prayer 
for  instructions:  ''That  whether  Currier  was  killed  by  a  shot  from 
within  or  without  the  armory,  all  the  parties  unlawfully  engaged  in  the 
transactions  which  resulted  in  the  homicide  were  at  common  law  guilty, 
at  least  of  manslaughter.'* 

The  court  after  argument  and  an  adjournment,  rendered  the  follow- 
ing decision: — 

BiqbijOw,  C.  J.  The  instruction  asked  for  by  the  attorney-general, 
as  we  understand  it,  is  substantially  this :  If  the  defendant  was  a  par- 
ticipator in  the  riotous  assembly,  and,  during  the  attack  made  by  it 
on  the  armory,  a  homicide  took  place,  the  defendant  is  in  law  guilty  of 
manslaughter,  although  the  evidence  may  fail  to  show  whether  the  shot 
which  killed  the  deceased  was  fired  by  the  rioters  with  whom  the  prisoner 
was  acting  in  concert,  or  by  the  soldiers  who  were  in  the  armory,  and  en- 
gaged in  resisting  the  attack  made  upon  the  building  by  tiie  rioters 
outside.  This  seems  to  us  to  present  a  novel  question.  No  authority  has 
been  cited  which  directly  supports  the  position  assumed  by  the  attorney- 
general,  and  so  far  as  we  know  there  is  none  to  be  found.  The  consid- 
eration, though  by  no  means  decisive,  is  entitled  to  some  weight, 
because  the  law  of  homicide,  in  its  application  to  almost  every  variety 
and  combination  of  circumstances,  specially  to  the  taking  of  life  by 
persons  engaged  in  a  turmoil  or  riot  or  other  unlawful  enterprise  or  de- 
sign, is  perhaps  more  fully  and  clearly  settled  than  any  other  branch  of 
the  law.  But  we  are  bound  to  examine  the  question  further,  and  ascer- 
tain, if  we  can,  whether  the  doctrine  in  question  has  any  just  founda- 
tion in  the  recognized  principles  of  law  by  which  criminal  responsibility 
for  the  acts  of  others  is  r^pilated  and  governed. 

There  can  be  no  doubt  of  the  genersd  rule  of  law,  that  a  person  en- 
gaged in  the  commission  of  an  unlawful  act  is  legally  responsible  for  all 
the  consequences  which  may  naturally  or  necessarily  fiow  from  it,  and 
that,  if  he  combines  and  confederates  with  others  to  accomplish  an  illegal 
purpose,  he  is  liable  criminalUer  for  the  act  of  each  and  all  who  partici- 
pate with  him  in  the  execution  of  the  unlawful  design.  As  they  all  act 
in  concert  for  a  common  object,  each  is  the  agent  of  all  the  others,  and  the 
acts  done  are,  therefore,  the  acts  of  each  and  all.  This  doctrine,  as  ap- 
plied to  cases  of  homicide,  is  fully  stated  in  Hale's  Pleas  of  the  Crown,^ 
in  a  quotation  from  Dalton  in  these  words :  ''  If  divers  persons  come  in 
one  company  to  do  any  unlawful  thing,  as  to  kill,  rob,  or  beat  a  man,  or 
to  commit  a  riot,  or  to  do  any  other  trespass,  and  one  of  them  in  doing 
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thereof  kill  a  man,  this  shall  be  adjudged  murder  in  them  all  that  are  pres- 
ent of  that  party  abetting  him  and  consenting  to  the  act  or  ready  to  aid 
him,  although  tiiey  did  but  look  on."  So  in  East's  Pleas  of  the  Crown,^ 
it  is  laid  down  that  *'  when  divers  persons  resolve  generally  to  resist  all 
opposers  in  the  commission  of  any  breach  of  the  peace,  and  to  execute 
it  with  violence,  or  in  such  a  manner,  as  naturally  tends  to  raise  tumults 
and  affrays ;  as  by  committing  a  violent  dissiesin  with  great  numbers, 
or  going  to  beat  a  man,  or  rob  a  park,  or  standing  in  opposition  to  the 
sheriff's  posse,  they  must  at  their  peril  abide  the  event  of  their  actions ;  " 
and  if  in  doing  any  of  these  or  similar  acts  any  person  interfering  with 
them  is  killed,  all  who  took  part  in  the  fact  or  abetted  thereto  are  guilty 
of  murder.  These  citations,  to  which  many  others  of  a  similar  tenor 
might  be  added,  show  that  the  rule  of  criminal  responsibility  for  the 
acts  of  others  is  subject  to  the  reasonable  limitation  that  the  particular 
act  of  one  of  a  party  for  which  bis  associates  and  confederates  are  to  be 
held  liable  must  be  shown  to  have  been  done  for  the  furtherance,  or  in 
prosecution  of  the  common  object  and  design  for  which  they  combined 
together.  Without  such  a  limitation,  a  person  might  be  held  responsi- 
ble for  acts  which  were  not  the  natural  or  necessary  consequences  of  the 
enterprise  or  undertaking  in  which  he  was  engaged,  and  which  he  could 
not,  either  in  fact  or  in  law,  be  deemed  to  have  contemplated  or  in- 
tended. No  person  can  be  held  guilty  of  homicide  unless  the  act  is 
either  actually  or  constructively  his,  and  it  can  not  be  his  act  in  either 
sense  unless  committed  by  his  own  hand  or  by  some  one  acting  in  con- 
cert with  him,  or  in  furtherance  of  a  common  object  or  purpose.  Cer- 
tainly that  can  not  be  said  to  be  an  act  of  a  party  in  any  just  sense,  or 
in  any  sound  legal  principle,  which  is  not  only  not  done  by  him,  or  by  any 
one  with  whom  he  is  associated  or  connected  in  a  common  enterprise,  or 
in  attempting  to  accomplish  the  same  end,  but  is  committed  by  a  person 
who  is  his  direct  and  immediate  adversary,  and  who  is,  at  the  moment 
when  the  alleged  criminal  act  is  done,  actually  engaged  in  opposing 
and  resisting  him  and  his  confederates  and  abettors  in  the  accomplish- 
ment of  the  unlawful  object  for  which  they  are  united.  Suppose,  for 
example,  a  burglar  attempts  to  break  into  a  dwelling  house,  and  the 
owner  or  occupant,  while  striving  to  resist  and  prevent  the  unlawful 
entrance,  by  misadventure  kills  his  own  servant.  Can  the  burglar 
in  such  case  be  deemed  guUty  of  criminal  homicide?  Certainly  not 
The  act  was  not  done  by  him  or  with  his  knowing  or  consent;  nor 
was  it  a  necessary  or  natural  consequence  of  the  commission  of  the 
offense  in  which  he  was  engaged.  He  could  not,  therefore,  have  con- 
templated or  intended  it.    Another  illustration  will,  perhaps,  be  more 
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apposite  to  the  case  before  as.  Suppose,  during  the  progress  of  the 
riot,  in  which  it  is  alleged  the  prisoner  was  engaged,  and  while  the  sol- 
diers and  others  in  possession  of  the  armory,  were  in  the  act  of  repell- 
ing the  attack  of  the  mob  in  the  street,  by  firing  upon  it  with  the  cannon 
which  was  used  on  the  occasion,  that  it  had  burst  by  reason  of  some 
secret  defect,  and  killed  several  of  those  who  were  in  its  immediate 
vicinity ;  or,  that  a  soldier  while  handling  his  musket  had  by  accident 
inflicted  a  mortal  wound  on  himself;  it  would  hardly  be  contended 
that  in  either  of  these  cases  the  whole  body  of  rioters  could  be  held 
legally  responsible  for  criminal  homicide,  by  reason  of  the  lives  that 
were  thus  destroyed.  And  yet  there  is  no  real  distinction  between  the 
cases  supposed  and  that  of  the  prisoner  at  the  bar,  if  the  rule  insisted 
on  by  the  attorney-general  is  a  sound  one.  The  taking  of  human  life, 
under  the  circumstances  supposed,  in  a  certain  sense  was  the  result  of 
the  unlawful  acts  of  the  mob — that  is,  it  would  not  have  occurred,  but 
for  the  riot  which  furnished  the  cause  and  occasion  of  the  musket  or 
cannon. 

Indeed,  it  seems  to  us  that  in  every  aspect  the  doctrine  contended 
for,  if  followed  to  its  legitimate  and  logical  conclusion,  would  lead  to 
extraordinary  consequences.  It  would  render  everybody  who  partici- 
pated in  a  transaction,  whether  acting  in  concert  or  in  opposition, 
whether  united  in  a  common  design  or  arrayed  on  opposite  sides  in  a 
contest  or  affray  in  which  each  contending  party  was  striving  to  defeat 
the  purposes  of  the  other,  if  all  acted  without  legal  justification,  re- 
sponsible for  every  criminal  act  which  was  done  by  any  person  during 
the  progress  of  the  afiair  in  which  they  were  all  engaged.  Nor,  in  ap- 
plying the  principle  in  question  to  a  case  like  the  one  before  us,  can  we 
see  any  good  reason  why  the  soldiers  who  defended  the  armory  and  re- 
sisted the  mob,  if  it  should  turn  out  that  they  acted  without  sufficient 
legal  authority  to  justify  their  acts,  might  not  be  held  guilty  of  man- 
slaughter for  homicides  committed  by  the  rioters,  if  the  latter  are  to  be 
held  responsible  for  deaths  caused  by  the  acts  of  the  soldiers.  But  the 
rules  of  law  do  not  give  any  countenance  to  such  a  doctrine.  The  real 
distinction  is  between  acts  which  a  man  does  either  actually  or  con- 
structively, by  himself  or  his  agents  or  confederates,  and  those  which 
are  done  by  others  acting  not  in  concert  with  him  or  to  effect  a  com- 
mon object,  but  without  his  knowledge  or  assent,  either  express  or  im- 
plied. For  the  former  the  law  holds  him  strictly  responsible,  and  for 
all  their  necessary  and  natural  consequences,  which  he  is  rightfully 
deemed  to  have  contemplated  and  intended.  For  the  latter  he  is  not 
liable,  because  they  are  not  done  by  himself  or  by  those  with  whom  he 
is  associated,  and  no  design  to  conmiit  them  or  intent  to  bring  about 
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the  results  which  flow  from  them  can  be  reasonably  imputed  to  him. 
So  the  rule  of  law  was  manifestly  understood  by  the  framers  of  the 
clause  contained  in  the  Revised  Statutes,^  re-enacted  in  General  Statutes,^ 
which  provides  that  if  any  officer,  magistrate  or  other  person  acting  in  the 
suppression  of  an  unlawful  assembly,  tumult  or  riot  is  killed  or  wounded, 
all  persons  taking  part  in  such  violation  of  law  shall  be  answerable  there- 
for. This  was  clearly  not  intended  as  a  limitation  of  the  liability  at  com- 
mon law,  but  only  as  declaratory  of  the  rule  as  it  then  existed  and  was 
understood. 

The  case  of  the  Philadelphia  rioters,  cited  by  the  Attomey-Greneral 
from  the  Appendix  to  Wharton's  Law  of  Homicide,^  is  obscurely  and 
imperfectly  reported.  If  it  can  be  supported  at  all  as  a  true  ex- 
position of  law,  it  can  only  be  upon  the  ground  that  both  parties  or 
sides  had  a  common  object  in  view,  namely,  a  breach  of  the  peace,  and 
that  both  went  out  by  an  agreement,  or  mutual  understanding  to  en- 
gage in  an  affray  or  riot.  If  such  was  the  fact,  then,  as  in  the  case  of 
a  duel,  although  to  accomplish  the  common  purpose  they  took  opposite 
sides,  still  they  might  all  well  have  been  deemed  to  have  confederated 
together  in  an  unlawful  enterprise,  and  thus  to  have  become  responsible, 
on  the  principle  already  stated,  for  a  criminal  act  done  in  pursuance  of 
the  common  design  by  any  one  of  their  confederates,  with  whichever 
side  he  may  have  acted  in  the  affray. 

It  may  properly  be  added  that  we  can  see  no  foundation  in  any  aspect 
of  the  case  for  the  distinction  suggested  by  the  Attomey-Greneral  as  to 
the  degree  of  homicide  of  which  the  defendant  would  be  guilty,  in  the 
event  the  jury  should  find  that  the  deceased  was  killed  by  a  shot  fired 
by  the  soldiers  in  the  armory,  and  not  by  the  mob.  If  the  doctrine 
contended  for  is  correct,  there  can  be  no  valid  reason  for  holding  the 
defendant  guilty  of  manslaughter  only.  If  he,  as  one  of  the  riotous 
conspirators,  is  liable  at  all  for  acts  done  by  the  soldiers  and  others  co- 
operating with  them,  his  guilt  must  be  in  the  same  degree  as  if  a  homi- 
cide was  committed  by  one  of  the  rioters  with  whom  he  was  acting  in 
concert.  If  it  was  his  act  at  all,  then  it  was  committed  by  him  or  his 
confederates  while  engaged  in  an  unlawful  enterprise,  and  according  to 
well  settied  principles,  it  would  be  murder  and  not  manslaughter.  But 
for  the  reason  already  given,  it  can  not  be  regarded  as  an  act  for  which 
he  is  in  law  responsible.  If  the  homicide  was  the  result  of  a  shot  fired 
by  the  soldiera  or  other  persons  in  the  armory,  acting  together  in  de- 
fence against  the  riotous  assembly,  the  defendant  can  not  be  held  guilty 
of  either  murder  or  manslaughter.     The  jury  will  accordingly  be  in- 
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structed  that,  unless  they  are  satisfied  beyond  a  reasonable  doubt  that, 
the  deceased  was  killed  by  means  of  a  gun  or  other  deadly  weapon  in'' 
the  bands  of  the  prisoner,  or  of  one  of  the  rioters  with  whom  he  was 
associated  and  acting,  he  is  entitled  to  an  acquittal. 

The  jury  acquitted  the  prisoner. 


ACCIDENT— MISTAKE  OF  PHYSICIAN  CAUSINQ  DEATH— BESPONSI- 

•    BILITY. 

Commonwealth  v.  Thompson. 

[6  Mass.  184.] 
In  the  Supreme  Judicial  Court  of  Massachusetts^  November  Tenm^  1809. 

•One  who  Admixklflters  Medldno  to  Another  ignonuitly,but  honestly  Intending  to  cure 
him,  which  caases  his  death,  is  not  guilty  of  murder. 

At  the  beginning  of  the  term  the  prisoner,  Thompson,  was  indicted  for 
.thewillfulmurderof  EzraLovett,  Jr.,  by  giving  him  a  poison  called  lobelia 
on  the  ninth  day  of  January  last,  of  which  be  died  on  the  next  day. 
On  the  twentieth  of  December,  at  an  adjournment  of  this  term,  the  pris- 
oner was  tried  for  this  offense,  before  the  Chief  Justice  and  the  Judges 
Sewall  and  Pabkeb. 

On  the  trial  it  appeared  in  evidence  that  the  prisoner  some  time  in 
the  preceding  December  came  into  Beverly,  where  the  deceased  then 
lived,  announced  himself  as  a  physician,  and  professed  an  ability  to 
cure  all  fevers,  whether  black,  grey,  green  or  yellow,  declaring  that  the 
country  was  much  imposed  upon  by  physicians,  who  were  all  wrong,  if 
he  was  right.  He  possessed  several  drugs  which  be  used  as  medicines 
and  to  which  be  gave  singular  names.  One  be  called  coffee,  another 
well-my-gristle,  and  a  tJiird  ram-cats.  He  had  several  patients  in 
Beverly  and  in  Salem  previous  to  Monday,  the  second  day  of  January, 
when  the  deceased,  having  been  for  several  days  confined  to  his  house 
by  a  cold,  requested  that  the  prisoner  might  be  sent  for  as  a  physician. 

He  accordingly  came  and  ordered  a  large  fire  to  be  kindled  to  heat 
the  room.  He  then  placed  the  feet  of  the  deceased,  with  his  shoes  off, 
and  wrapped  him  in  a  thick  blanket,  covering  bis  head.  In  this  situa« 
tion  be  gave  him  a  powder  in  water,  which  immediately  puked  him. 
Three  minutes  after  he  repeated  the  dose,  which  in  about  two  minutes 
operated  violently.  He  again  repeated  the  dose,  which  in  a  short  time 
operated  with  more  violence.  These  doses  were  all  given  within  the 
space  of  half  an  hour,  the  patient  in  the  meantime  drinking  copiously 
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of  a  warm  decoctdon,  called  by  the  prisoner  his  coffee.  The  deceased, 
after  puking,  in  which  he  brought  up  phlegm,  but  no  food,  was  ordered 
to  a  warm  bed,  where  he  lay  in  a  profuse  sweat  all  night  Tuesday 
morning  the  deceased  left  his  bed  and  appeared  to  be  comfortable, 
complaining  only  of  debility ;  and  in  the  afternoon  he  was  visited  by 
the  prisoner,  who  administered  two  more  of  his  emetic  powders  in  suc- 
cession, which  puked  the  deceased,  who,  during  the  operation,  drank  of 
the  prisoner's  coffee,  and  complained  of  much  distress.  On  Wednesday 
morning  the  prisoner  came,  and  after  causing  the  face  and  hands  of  the 
deceased  to  be  washed  with  rum,  Ordered  him  to  walk  in  the  air,  which 
he  did  for  about  fifteen  minutes.  In  the  afternoon  the  prisoner  gave 
him  two  niore  of  his  emetic  powders  with  draughts  of  his  coffee.  On 
Thursday  the  deceased  appeared  to  be  comfortable,  but  complained  of 
great  debility.  In  the  afternoon  the  prisoner  caused  him  to  be  again 
sweated,  by  placing  him  with  another  patient  over  an  iron  pan  with 
vinegar  heated  by  hot  stones  put  into  the  vinegar,  covering  them  at  the 
same  time  with  blankets.  On  Friday  and  Saturday  the  prisoner  did  not 
visit  the  deceased,  who  appeared  to  be  comfortable,  although  complain- 
ing of  increased  debility.  On  Sunday  morning  the  debility  increasing, 
the  prisoner  was  sent  for,  and  came  in  the  afternoon,  when  he  admin- 
istered another  of  his  emetic  powders  with  his  coffee,  which  puked  the 
deceased,  causing  him  much  distress.  On  Monday  he  appeared  com- 
fortable, but  with  increasing  weakness,  until  the  evening,  when  the 
prisoner  visited  him  and  administered  another  of  his  emetic  powders, 
and  in  about  twenty  minutes  repeated  the  dose.  This  last  dose  did  not 
operate.  The  prisoner  then  administered  pearlash  mixed  with  water, 
and  afterwards  repeated  his  emetic  potions.  The  deceased  appeared 
to  be  in  great  distress,  and  said  he  was  dying.  The  prisoner  then  asked 
him  how  far  the  medicine  had  gone  down.  The  deceased,  laying  hia 
hand  on  his  breast,  answered  '^  here,"  on  which  the  prisoner  observed 
that  the  medicine  would  soon  get  down  and  unscrew  his  naval,  mean- 
ing, as  was  supposed  by  the  hearers,  that  it  would  operate  as  a 
cathartic.  Between  nine  and  ten  o'clock  in  the  evening,  the  deceased 
lost  his  reason  and  was  seized  with  convulsion  fits,  two  men  being  re- 
quired to  hold  him  in  bed.  After  he  was  thus  seized  with  convulsions 
the  prisoner  got  down  his  throat  one  or  two  doses  more  of  his  emetic 
powders,  and  remarked  to  the  father  of  the  deceased  that  his  son  had 
got  the  h}^s  like  the  devil,  but  that  his  medicines  would  fetch  him  down, 
meaning,  as  the  witness  understood,  would  compose  him.  The  next 
morning  the  regular  physicians  of  the  town  were  sent  for,  but  the 
patient  was  so  completely  exhausted  that  no  relief  could  be  given.  The 
convulsions  tod  the  loss  of  reason  continued,  with  some  intervajs,  until 
Tuesday  evening,  when  the  deceased  expired. 
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From  the  evidence  it  appeared  that  the  coffee  administered  was  a 
decoction  of  marsh-rosemary  mixed  with  the  bark  of  bayberry  bush 
which  was  not  supposed  to  have  injured  the  deceased.  But  the  powder 
which  the  prisoner  said  he  chiefly  relied  upon  in  his  practice,  and  which 
was  the  emetic  so  often  administered  by  him  to  the  deceased  was  the 
pulverized  plant  trivially  called  Indian  tobacco.  A  Dr.  French,  of  Salis- 
bury, testified  that  this  plant  with  this  name,  was  well  known  in  his 
part  of  the  country,  where  it  was  indigenous,  for  its  emetic  qualities ; 
and  that  it  was  gathered  and  preserved  by  some  families  to  be  used  as 
an  emetic,  for  which  the  roots  as  well  as  the  stalks  and  leaves  were 
administered ;  and  that  four  grains  of  the  powder  was  a  powerful 
puke.  But  a  more  minute  description  of  this  plant  was  given  by  the 
Bev.  Dr.  Cutler.  He  testified  that  it  was  the  lobelia  inflata  of  Lin- 
nseus ;  that  many  years  ago  on  a  botanical  ramble  he  discovered  it 
growing  in  a  field  not  far  from  his  house  in  Hamilton ;  that  not  having 
Linnaeus  then  in  his  possession  he  supposed  it  to  be  a  nondescript 
species  of  the  lobelia;  that  by  chewing  a  leaf  of  it  he  was  puked  two  or 
three  times ;  that  he  afterwards  repeated  the  experiment  with  the  same 
effect ;  that  he  inquired  of  his  neighbor  on  whose  ground  the  plant  was 
found,  for  its  trivial  name.  He  did  not  know  of  any,  but  was  apprized 
of  its  emetic  quality  and  informed  the  doctor  that  the  chewing  of  one 
of  the  capsules  operated  as  an  emetic  and  that  the  chewing  more  would 
prove  cathartic.  In  a  paper  soon  after  communicated  by  the  doctor  'to 
the  American  Academy,  he  mentioned  the  plant  with  the  name  of  the 
lobelia  medica.  He  did  not  know  of  its  being  applied  to  any  medical 
use  until  the  last  September  when,  being  severely  afflicted  with  the 
asthma,  Doctor  Drury  of  Marblehead,  informed  him  that  a  tincture  of 
it  had  been  found  beneficial  in  asthmatic  complaints.  Dr.  C.  then 
made  for  himself  a  tincture  by  filling  a  common  porter  bottle  with  the 
plant,  pouring  upon  it  as  much  spirit  as  the  bottle  would  hold,  and 
keeping  the  bottle  in  a  sand  heat  for  three  or  four  days.  Of  this  tinc- 
ture he  took  a  tablespoonf  ul  which  produced  no  nausea,  and  had  a  slight 
purgent  taste.  In  ten  minutes  after  he  repeated  the  potion  which  pro- 
duced some  nausea  and  appeared  to  stimulate  the  whole  internal  surface 
of  the  stomach.  In  ten  minutes  he  again  repeated  the  potion  which 
puked  him  two  or  three  times  and  excited  in  his  extremities  a  strong 
sensation  like  irritation ;  but  he  was  relieved  from  a  paroxysm  of  the 
asthma  which  had  not  since  returned.  He  had  since  mentioned  this 
tincture  to  some  physicians  and  has  understood  from  them  that  some 
patients  have  been  violently  puked  by  a  teaspoonful  of  it ;  but  whether 
this  difference  of  effect  arose  from  the  state  of  the  patient  or  from  the 
manner  of  preparing  the  tincture,  he  did  not  know. 

The  solicitor-general  also  stated  that  before  the  deceased  had  applied 
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to  the  prisoner  the  latter  had  administered  the  like  medicines  with  those 
given  to  the  deceased  to  several  of  his  patients  who  had  died  under  his 
hands ;  and  to  prove  this  statement  he  called  several  witnesses  of  whom 
but  one  appeared.  He  on  the  contrary  testified  that  he  had  been  the 
prisoner's  patient  for  an  operation  on  his  stomach;  that  he  took  his 
emetic  powders  several  times  in  three  or  four  days  and  was  relieved 
from  his  complaint,  which  had  not  since  returned.  And  there  was  no 
evidence  in  the  cause  that  the  prisoner  in  the  course  of  his  very  novel 
practice,  had  experienced  any  fatal  accidents  among  his  patients. 

The  defence  stated  by  the  prisoner's  counsel  was  that  he  had  for  sev- 
eral years  and  in  different  places,  pursued  his  practice  with  much  suc- 
cess ;  and  that  the  death  of  the  deceased  was  unexpected  and  could 
not  be  imputed  to  him  as  a  crime.  But  as  the  court  were  satisfied  that 
the  evidence  produced  on  the  part  of  the  Commonwealth  did  not  sup- 
port the  indictment,  the  prisoner  was  not  put  on  his  defence. 

The  Chief  Justice  charged  the  jury ;  and  the  substance  of  his  direc- 
tion and  of  several  observations  which  fell  from  the  court  during  the 
trial  are  for  greater  convenience  here  thrown  together. 

As  the  testimony  of  the  witnesses  was  not  contradicted  nor  their 
credit  impeached,  that  testimony  might  be  considered  as  containing  the 
necessary  facts,  on  which  the  issue  must  be  found. 

That  the  deceased  lost  his  life  by  the  unskillful  treatment  of  the  pris- 
oner did  not  seem  to  admit  of  any  reasonable  doubt ;  but  of  this  point 
the  jury  were  to  judge.  Before  the  Monday  evening  preceding  the 
death  of  Lovett  he  had  by  profuse  sweats  and  by  often  repeated  doses 
of  the  emetic  powder,  been  reduced  very  low.  In  this  state  on  that 
evening  other  doses  of  his  Indian  tobacco  were  administered.  When 
the  second  potion  did  not  operate  probably  because  the  tone  of  his 
stomach  was  destroyed,  the  repetition  of  them,  that  they  might  operate 
as  a  cathartic  was  followed  by  convulsion  fits,  loss  of  reason,  and 
death. 

But  whether  this  treatment  by  which  the  deceased  lost  his  life  is,  or 
is  not,  a  felonious  homicide,  was  the  great  question  before  the  juiy. 

To  constitute  the  crime  of  murder,  with  which  the  prisoner  is 
charged,  the  killing  must  have  been  with  malice,  either  express  or  im- 
plied. There  was  no  evidence  to  induce  a  belief  that  the  prisoner  by 
this  treatment  intended  to  kill  or  injure  the  deceased ;  and  the  ground 
of  express  malice  must  fail.  It  has  been  said  that  implied  malice  may 
be  inferred  from  the  rash  and  presumptuous  conduct  of  the  prisoner  in 
administering  such  violent  medicines.  Before  implied  malice  can  be 
inferred  the  jury  must  be  satisfied  that  the  prisoner,  by  his  treatment 
of  his  patient  was  willfully  regardless  of  his  social  duty,  being  de- 
termined on  mischief.    But  there  is  no  part  of  the  evidence  which 
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proves  that  the  prisoner  intended  by  his  practice  any  harm  to  the  de- 
ceased. On  the  contrary,  it  appears  that  his  intention  was  to  cure  him. 
The  jury  would  consider  whether  the  charge  of  murder  was,  on  these 
principles,  satisfactorily  supported. 

But  though  innocent  of  the  crime  of  murder,  the  prisoner  may,  on 
this  indictment  be  convicted  of  manslaughter,  if  the  evidence  be  suf- 
ficient. And  the  solicitor-general  strongly  urged  that  the  prisoner  was 
guilty  of  manslaughter  because  he  rashly  and  presumptuously  adminis- 
tered to 'the  deceased  a  deleterious  medicine  which  in  his  hands  by 
reason  of  his  gross  ignorance,  became  a  deadly  poison. 

The  prisoner's  ignorance  is  in  this  case  very  apparent.  On  any  other 
ground  consistent  with  his  innocence  it  is  not  easy  to  conceive  tiiat  on 
the  Monday  evening  before  the  death  when  the  second  dose  of  his  very 
powerful  emetic  had  failed  to  operate,  through  the  extreme  weakness 
of  the  deceased,  he  could  expect  a  repetition  of  these  fatal  poisons 
would  prove  a  cathartic,  and  relieve  the  patient;  or  that  he  could 
mistake  convulsion  fits  symptomatic  of  approaching  death  for  a  hypo- 
chondriac affection. 

But  on  considering  this  point  the  court  were  all  of  opinion  notwith- 
standing this  ignorance,  that  if  the  prisoner  acted  with  an  honest 
intention  and  expectation  of  curing  the  deceased  by  this  treatment, 
although  death,  unexpected  by  him,  was  the  consequence,  he  was  not 
guilty  of  manslaughter. 

To  constitute  manslaughter,  the  killing  must  have  been  a  consequence 
of  some  unlawful  act.  Now  there  is  no  law  which  prohibits  any  man 
from  prescribing  for  a  sick  person  with  his  consent,  if  he  honestly  in- 
tends to  cure  him  by  prescription.  And  it  \a  not  felony,  if  through 
his  ignorance  of  the  quality  of  the  medicine  prescribed,  or  of  the  nature 
of  itxe  disease,  or  of  both,  the  patient  contrary  to  his  expectation 
should  die.  The  death  of  a  man  killed  by  voluntarily  following  a 
medical  prescription  can  not  be  adjudged  felony  in  the  party  prescrib- 
ing unless  he,  however  ignorant  of  medical  science  in  general,  had  so 
much  knowledge  or  probable  information  of  the  fatal  tendency  of  the 
prescription,  that  it  may  be  reasonably  presumed  by  the  jury  to  be  the 
effect  of  obstinate,  willful  rashness,  at  the  least,  and  not  of  an  honest 
intention  and  expectation  to  cure. 

In  the  present  case  there  is  no  evidence  that  the  prisoner,  either  from 
his  own  experience  or  from  the  information  of  others  had  any  knowl- 
edge of  the  fatal  effects  of  the  Indian  tobacco,  when  injudiciously  ad- 
ministered ;  but  the  only  testimony  produced  to  this  point,  proved  that 
the  patient  found  a  cure  from  the  medicine. 

Hie  law  thus  stated  was  conformable,  not  only  to  the  general  prin- 
ciples which  governed  in  charges  of  felonious  homidde,  but  also  to 
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the  opinion  of  the  learned  and  excellent  Lord  Chief  Justdoe  Hale.  He 
expressly  states  that  if  a  physician,  whether  licensed  or  not,  gives  a 
person  a  potion,  without  any  intent  of  doing  him  any  bodily  hurt  but 
with  intent  to  core  or  prevent  a  disease  and  contrary  to  the  expectation 
of  the  physician,  it  kills  him,  he  is  not  guilty  of  murder  or  man- 
slaughter. 

If  in  this  case  it  had  appeared  in  evideuQe,  as  was  stated  by  the 
solicitor-general,  that  the  prisoner  had  previously  by  administering  this 
Indian  tobacco  experienced  its  injurious  effects  in  the  death  or  bodily 
hurt  of  his  patients,  and  that  he  afterwards  administered  it  in  the  same 
form  to  the  deceased,  and  he  was  killed  by  it,  the  court  would  have 
left  it  to  the  serious  consideration  of  the  jury  whether  they  would  pre- 
sume that  the  prisoner  administered  it  from  an  honest  intention  to 
cure,  or  from  obstinate  rashness  and  foolhardy  presumption,  although 
he  might  not  have  intended  any  bodily  harm  to  his  patient.  If  the  jury 
should  have  been  of  this  latter  opinion  it  would  have  been  reasonable  to 
convict  the  prisoner  of  manslaughter,  at  least.  For  it  would  not  have 
been  lawful  for  him  again  to  administer  a  medicine  of  which  he  had 
such  fatal  experience.  It  is  to  be  exceedingly  lamented  that  people 
are  so  easily  persuaded  to  put  confidence  in  these  itinerant  quacks  and 
to  trust  their  lives  to  strangers  without  knowledge  or  experience.  If 
this  astonishing  infatuation  should  continue,  and  men  are  found  to  yield 
to  the  impudent  pretentions  of  ignorant  empericism,  there  seems  to  be 
no  adequate  remedy  by  a  criminal  prosecution,  without  the  interference 
of  the  legislature,  if  the  quack,  however  weak  and  presumptuous, 
should  prescribe,  with  honest  intentions  and  expectations  of  relieving 

his  patients. 

The  prisoner  ioca  acquitted. 
BarUett  and  Story  for  the  prisoner. 


NOTES. 

§  140.  Aooldent— No  Orlmlnal  ReeponslbUltyfor.— A  person  is  not  pun- 
ishable for  the  result  of  an  accident.^  An  accidental  killing  is  not  a  punishable 
crime .>  In  B,  v.  Waters,^  W.  being  on  board  a  ship,  and  B.  in  a  boat  alongside, 
had  a  dispute  about  the  payment  of  some  goods,  both  being  intoxicated.  W., 
to  get  rid  of  B.,  pushed  away  the  boat  with  his  foot;  B.,  reaching  out  to  lay 
hold  of  a  barge  to  prevent  his  boat  from  drifting  away,  overbalanced  himself 
and  fell  into  the  water  and  was  drowned.    It  was  held  that  W.  was  not  guilty 

1  Pipe  V.  Stot«,  8  Tex.  (App.)  66  (1877).  SUte,  2  Lea,  289;  SUte  v,  Obenhaw,  11  Mo. 

s  McGulre  v.  SUte,  48  Tex.  210  (1875) ;  State      ( App.) ,  80  (188). 
«.  Benham,  28  Iowa,  164  (1867) ;  Bobertson  v.  *  6  0.  A.  P.  828  (1884) . 
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of  manslaughter.    Three  of  the  oldest  anthorlties  on  this  branch  of  the  law 
are  ffuWs  Case,  LewU^s  Case^  and  the  case  recorded  by  Mr.  Jnstice  Foster. 
HutVs  Case  has  been  already  given  in  f  nll.^ 

§  141 .  Aooldentol  Bailing — Levett's  Oaae. — LefoeWs  Case  is  thus  reported  in 
Cook^a  Cases*  "  Bnt  Jones  said  that  it  was  resolved  by  the  Cfhlef  Justice  and 
himself  and  the  Recorder  of  London,  at  the  last  session  at  Newgate,  in  the  case 
of  one  William  Lerett,  who  was  indicted  of  the  homicide  of  a  woman  called 
Frances  Freeman,  when  it  was  found  by  special  verdict  that  the  said  Levett  and 
his  wife,  being  in  the  night  in  bed  and  asleep,  one  Martha  Stapleton,  their 
servant,  having  procured  the  said  Frances  Freeman  to  help  her  about  house- 
business,  about  twelve  of  the  clock  at  night,  going  to  the  door  to  let  out  the 
said  Frances  Freeman,  conceived  she  heard  thieves  at  the  door  offering  to  break 
them  open;  whereupon  she,  in  fear,  ran  to  her  master  and  mistress,  and  in- 
formed them  that  she  was  iu  doubt  that  thieves  were  breaking  open  the  house 
door.  Upon  this  he  arose  suddenly  and  fetched  a  drawn  rapier.  And  the  said 
Martha  Stapleton,  lest  her  master  and  mistress  should  see  the  said  Frances 
Freeman,  hid  her  in  the  buttery;  and  the  said  Levett  and  Helen,  his  wife,  coming 
down,  he  with  his  sword  searched  the  entry  for  thieves;  and  she,  the  said  Helen, 
espying  in  the  buttery  the  said  Frances  Freeman,  whom  she  knew  not,  con* 
ceiving  she  had  been  a  thief,  crying  to  her  husband  in  great  fear,  said  to  him: 
'Here  they  be  that  would  undo  us.'  Thereupon  the  said  William  Levett,  not 
knowing  the  said  Frances  to  be  there  in  the  buttery,  hastily  entered  therein 
with  his  drawn  rapier,  and  being  in  the  dark  and  thrusting  with  his  rapier 
before  him,  thrust  the  said  Frances  under  the  left  breast,  giving  her  a  mortal 
wound,  whereof  she  instantly  died.  And  whether  it  was  manslaughter  they 
prayed  the  discretion  of  the  court.  And  it  was  resolved  that  it  was  not; 
for  he  did  It  ignorantly,  without  intention  of  hurt  to  the  said  Frances;  and  it 
was  then  so  resolved." 

f  143. Mr.  Justice  Foster's  Oaae.— The  case  reported  by  Bfr.  Justice 

Foster "  is  as  follows.  ''  Upon  a  Sunday  morning  a  man  and  his  wife  went  a 
mile  or  two  from  home  with  some  neighbors  to  take  a  dinner  at  the  house  of 
their  common  friend.  He  carried  his  gun  with  him  hoping  to  meet  with  some 
diversion  by  the  way;  but  before  he  went  to  dinner  he  discharged  It  and  set  it 
up  in  a  private  place  in  his  friend's  house.  After  dinner  he  went  to  churchi 
and  in  the  evening  returned  home  with  his  wife  and  neighbors,  bringing  his  gun 
with  him,  which  was  carried  into  the  room  where  his  wife  was,  she  Ikaving  brought 
it  part  of  the  way.  He  taking  it  up  touched  the  trigger;  and  the  gun  went 
off  killing  his  wife,  whom  he  dearly  loved.  It  came  out  in  evidence  that  while 
the  man  was  at  church  a  person  belonging  to  the  family  privately  took  the 
gun,  clkarged  it  and  went  after  game;  but  before  the  service  at  church  was 
ended,  returned  it  loaded  to  the  place  whence  he  took  it,  and  where  the  de- 
fendant, who  was  ignorant  of  all  that  Ikad  passed,  found  it,  to  all  appearance, 
as  he  had  left  it.  '  I  did  not  inquire,'  says  Mr.  J.  Foster,  *  whether  the 
poor  man  liad  examined  the  gun  before  he  carried  it  home ;  but  being  of  opin- 
ion upon  the  whole  evidence  tliat  he  had  reasonable  grounds  to  believe  that  it 
was  not  loaded,  I  directed  the  Jury,  that  if  they  were  of  the  same  opinion, 
they  should  acquit  him  and  he  was  acquitted.'  '* 

l.isrti,p.408.  S  Oro.  Oar.  888.  *  FMt  Or.  L.  908. 
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§  148. Aooldental  KllUxiflr  In  Self-Def enoe. — So  a  party  defending  him- 
self against  one  person  accidentally  killing  another  is  not  gnllty  of  morder.^ 

§  144.  Aooldental  Killing  in  a  Blot. —The  case  of  an  accidental  kiUing 

in  a  riot  is  well  presented  in  Commonwealth  v.  CampbeU.^ 

InMcPhersonr,  State,*  the  court  had  instructed  the  jury  as  follows:  <<If 
prisoner  went  out  of  his  house  with  a  riotous  Intent  of  kiUing  Spence,  or  any 
one  else,  and  was  foiled  in  this,  and  any  one  else  was  killed  by  him,  though  he 
did  not  intend  it,  he  was  guilty."  In  the  Supreme  Court  this  was  held  error. 
<<  Suppose,"  said  BBNNiNa,  J.,  who  delivered  the  opinion,  "  after  being  foiled 
in  the  riotous  intent  he  abandoned  that  intent,  and  thenceforth  was  free  from  all 
guilty  intent,  and  yet  by  accident  killed  the  man,  was  he  guilty?  In  such  case 
it  could  not  be  that  at  the  time  of  the  killing  he  was  engaged  in  the  conunlssion 
of  an  unlawful  act.  A  man  committing  an  act  must  be  acting  yoluntarily ,  and 
a  man  roluntarily  doing  an  unlawful  act  can  not  be  said  to  be  free  from  all  evil 
Intent.  If,  then,  McPherson,  when  his  gun  went  off  and  killed  Carter,  had 
abandoned,  or  was  free  from  all  evil  intent,  it  could  not  be  that  at  that  time  he 
was  engaged  in  the  commission  of  any  unlawful  act.  But  unless  at  the  time  of 
the  killiDg  he  was  engaged  in  the  commission  of  some  unlawful  act  he  could  not 
be  guilty  of  murder,  or  of  one  species  of  manslaughter,  the  one  of  which  the 
jury  found  him  guilty — involuntary  manslaughter  in  the  commission  of  an  un- 
lawful act.  The  latter  part  of  the  charge,  then,  should  have  been  qualifled, 
'  whilst  in  the  prosecution  of  that  intent '  should  have  been  inserted.  *And 
any  one  else  was  killed  by  him  whilst  in  the  prosecution  of  that  intent  though 
he  did  not  intend  it,  that  he  was  guilty.'  This  is  what  the  latter  part  of  the 
charge  should  have  been." 

§  144a.  Aooldent — RilUncr  in  Game  of  Football.  —  In  B.  v.  BradahaWy^  the 
deceased  met  with  the  injury  which  caused  his  death  at  the  occasion  of  a  foot- 
ball match  played  between  the  football  clubs  of  Ashby  de  la  Zouche  and 
Coalville,  in  which  the  deceased  was  a  player  on  the  Ashby  side,  and  the  prisoner 
was  a  player  on  the  Coalville  side.  The  game  was  played  according  to  certain 
rules  known  as  the  "  Association  Bules."  After  the  game  had  proceeded  about 
a  quarter  of  an  hour,  the  deceased  was  '*  dribbling  "  the  ball  along  the  side  of 
the  ground  in  the  direction  of  the  Coalville  goal,  when  he  was  met  by  the 
prisoner,  who  was  running  towards  him  to  get  the  ball  from  him  or  prevent  its 
further  progress;  both  players  were  running  at  considerable  speed;  on  ap- 
proaching each  other,  the  deceased  kicked  the  ball  beyond  the  prisoner^  and  the 
prisoner,  by  way  of  '*  charging"  the  deceased,  jumped  in  the  air  and  struck 
him  with  his  knee  in  the  stomach.  The  two  met,  not  directly,  but  at  an  angle, 
and  both  fell.  The  prisoner  got  up  unhurt,  but  the  deceased  rose  with  difflcnlty 
and  was  led  from  the  ground.  He  died  next  day,  after  considerable  snfferlngr 
the  cause  of  death  being  a  rupture  of  the  intestines. 

Witnesses  were  called  from  both  teams  whose  evidence  differed  as  to  some 
particulars,  those  most  unfavorable  to  the  prisoner  alleging  that  the  ball  had 
been  kicked  by  the  deceased  and  had  passed  the  prisoner  before  he  diarged; 
that  the  prisoner  had  therefore  no  right  to  charge  at  the  time  he  did;  that  the 
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charge  was  contrary  to  the  mles  and  practice  of  the  game  and  made  in  an  nn- 
fair  manner  with  the  knees  protruding;  while  those  who  were  more  favorable 
to  the  prisoner  stated  that  the  kick  by  the  deceased  and  the  charge  by  the 
prisoner  were  simultaneous,  and  that  the  prisoner  had,  therefore,  according  to 
the  mles  and  practice  of  the  game,  a  right  to  make  the  charge,  though  these 
witnesses  admitted  that  to  charge  by  jumping  with  the  knee  protruding  was 
unfair.  One  of  the  umpires  of  the  game  stated  that  in  his  opinion  nothing  un- 
fair had  been  done.  * 

Simma  Beeve^  for  the  defence,  referred. to  Begina  ▼.  Toungt^  quoting  from 
Boscoe's  Digest  of  the  Law  of  Evidence  In  Criminal  Cases.* 

Bramwsll,  L.  J.,  in  summing  up  the  case  to  the  jury,  said:  <*  The  question 
for  yon  to  decide  is  whether  the  death  of  the  deceased  was  caused  by  the  unlaw- 
ful act  of  the  prisoner.  There  Is  no  doubt  that  the  prisoner's  act  caused  the 
death)  and  the  question  Is  whether  that  act  was  unlawful.  No  rules  or  practice 
of  any  game  whatever  can  make  that  lawful  which  Is  unlawful  by  the  law  of  the 
land ;  and  the  law  of  the  land  says  you  shall  not  do  that  which  is  likely  to  cause 
the  death  of  another.  For  instance,  no  person  can  by  agreement  go  out  to  fight 
w|th  deadly  weapons,  doing  by  agreement  that  which  the  law  says  shall  not  be 
done,  and  thus  shelter  themselves  from  the  consequences  of  their  acts.  There- 
fore, In  one  way  yon  need  not  concern  yourselves  with  the  rules  of  footbaU. 
But,  on  the  other  hand,  If  a  man  is  playing  according  to  the  rules  and  practice 
of  the  game  and  not  going  beyond  it.  It  may  be  reasonable  to  infer  that  he  is 
not  acting  In  a  manner  which  he  knows  will  be  likely  to  be  productive  of  death 
or  Injury.  But,  Independent  of  the  rules,  if  the  prisoner  Intended  to  cause 
serious  hurt  to  the  deceased,  or  if  he  knew  that.  In  charging  as  he  did,  he  might 
produce  serious  injury,  and  was  indifferent  and  reckless  as  to  whether  he  would 
produce  serious  Injury  or  not,  then  the  act  would  be  unlawful.  In  either  case 
he  would  be  guilty  of  a  criminal  act  and  you  must  find  him  guilty;  if  you  are  of 
a  contrary  opinion  you  will  acquit  him."  His  lordship  carefully  reviewed  the 
evidence,  stating  that  no  doubt  the  game  was,  in  any  circumstances,  a  rough 
one;  but  he  was  unwilling  to  decry  the  manly  sports  of  this  country,  all  of 

which  were  no  doubt  attended  with  morQ  or  less  danger. 

Verdictf  not  gwCU^. 

1 146.  Aooidental  Killing  by  Fbyaloians  and  Surseons.  —  A  physician  or 

surgeon  Is  not  criminally  liable  for  the  result  of  an  error  of  judgment  on  his 
part.* 

In  B,  V.  TFItttomton,*  tried  before  Lord  Ellbnbobough,  C.  J.,  in  1867,  a  per- 
son who  was  in  the  habit  of  acting  as  a  man  midwife  caused  the  death  of  one 
of  his  patients  by  Ignorant  treatment  at  an  important  Juncture.  It  was  held 
that  he  was  not  indictable  for  manslaughter  unless  he  was  guilty  of  criminal 
misconduct,  arising  from  the  grossest  ignorance  or  the  most  criminal  inat- 
tention. 

The  prisoner  was  Indicted  for  the  murder  of  Ann  Delacroix,  at  the  parish  of 
8t.  James,  Westminster;  he  was  also  charged  with  manslaughter  by  the  coro- 
ner's inquisition.    The  prisoner  was  about  seventy-five  years  of  age.    He  was 
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not  a  regolArly  educated  acconcher,  but  was  a  person  who  liad  been  in  the 
habit  of  acting  as  a  man  midwife  among  the  lower  claasea  of  people.    From 
the  erldence  of  Elizabeth  Garrett,  the  nnrse  who  waited  upon  Mrs.  Delacroix, 
it  appeared  that  Mrs.  D.  had  been  deliyered  by  the.  prisoner  of  a  male  child,  on 
Friday,  the  17th  day  of  December,  and  that,  on  the  Sunday  following  an  nnusnal 
appearance  took  i^ace,  which  the  medical  witness  stated  to  be  aprolapfut  titerf. 
This  the  prisoner  mistook  for  a  remaining  part  of  the  plaeentOf  which  had  not 
been  brought  away  at  the  time  of  the  delivery;  he  attempted  to  bring  away  the 
prolapsui  utenu^  by  force,  and  so  doing  he  lacerated  the  uterus  and  tore  asun- 
der the  meBenterie  artery.    This  caused  the  death  of  the  patient,  and  it  ap- 
peared from  the  testimony  of  a  number  of  medical  witnesses  that  there  muBt 
hare  been  great  want  of  anatomical  knowledge  in  the  prisoner. 

The  prisoner,  in  his  defence,  said  that  he  had  acted  according  to  the  best  of 
his  judgment. 

Fourteen  women  were  called  as  witnesses  for  the  defence,  all  of  whom  had 
been  delivered  by  the  prisoner  at  different  times;  but  six  were  examined,  and 
they  spoke  to  the  kindness  and  attention  the  prisoner  had  displayed,  and  also 
to  his  skill,  so  far  as  they  were  able  to  judge. 

Lord  ELLBNBOBOuaH,  C.  J.  (in  summing  up).  There  has  not  been  a 
particle  of  evidence  adduced  which  goes  to  convict  the  prisoner  of  the 
crime  of  murder;  but  still  it  is  for  you  to  consider  whether  the  evidence 
goes  so  far  as  to  make  out  a  case  of  manslaughter.  To  substantiate  that 
charge,  the  prisoner  must  have  been  guUty  of  criminal  misconduct,  arising 
either  from  the  grossest  ignorance  or  the  most  criminal  inattention.  One  or 
the  other  of  these  is  necessary  to  make  him  guilty  of  that  criminal  n^pllgence 
and  misconduct  which  is  so  essential  to  make  out  a  case  of  manslaughter.  It 
does  not  appear  that  in  this  case  there  was  any  want  of  attention  on  his  part; 
and  from  the  evidence  of  the  witnesses  on  his  behalf,  it  appears  that  he  had 
delivered  many  women  at  different  times,  and  from  this  he  must  have  had 
some  degree  of  skill.  It  would  seem,  that,  having  placed  himself  in  a  danger- 
ous situation,  he  became  shocked  and  confused.  I  think  that  he  could  not 
possibly  have  committed  such  mistakes  in  the  exercise  of  his  unclouded  fscol- 
ties;  and  I  own,  that  it  appears  to  me,  that  if  you  find  the  prisoner  guilty  of 
manslaughter,  it  will  tend  to  encompass  a  most  Important  and  anxious  profes- 
sion with  such  dangers  as  would  deter  reflecting  men  from  entering  into  it. 

Verdict-^  Not  guCUy. 

In  B,  V.  SpenceTf^  the  prisoner,  a  medical  man,  was  indicted  for  the  man* 
slaughter  of  Clara  Simpkin.  The  prisoner  was  the  medical  attendant  of  the 
deceased,  and  on  terms  of  intimapy  with  her  and  her  husband..  On  the  day 
of  her  death  her  husband  called  at  the  prisoner's  surgery  and  received  from  his 
own  hands  a  bottle  of  medicine  directed  to  Mrs.  Simpkin.  There  vras  a  label 
on  the  bottle  to  the  effect  that  three  tablespoonsful  should  be  taken  at  night. 
Mr.  Simpkin  took  the  medicine  home  to  his  wife,  who  observed  that  it  was 
different  from  what  she  had  had  before,  but  on  going  up  to  bed  she  took  a  dose 
of  it,  and  was  very  shortly  after  seized  with  convulsions,  and  exhibited  all  the 
symptoms  of  having  been  poisoned  by  strychnia.  In  less  than  an  hoar  alter 
taking  the  medicine  she  died.  The  prisoner  was  sent  for,  and  said  that  she  had 
died  of  heart  disease;  and  on  being  told  that  she  had  said  that  she  wish3d  she 
hadnottakenthemedicine,  hesaidltwas  onlyatonic;  and  on  the  bottle  being 
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lumded  to  him,  he  himself  took  a  dose,  of  it.  He  was  shortly  afterward  seized 
with  vomiting  and  convalsions,  and  exhibited  all  the  appearance  of  poisoning 
by  strychnine.  He,  however,  gradnally  recovered.  The  result  of  the  analysis 
of  the  viscera  of  the  deceased  was  to  show  clearly  that  she  had  died  from  the 
effects  of  taking  a  large  quantity  of  strychnia,  and  the  bottle  of  medicine  was 
fonnd  to  contain  about  thirty  grains  of  that  poison.  The  prisoner  stated,  in 
his  evidence  before  the  coroner,  that  the  medicine  contained  eighty  grains  of 
bismuth,  and  it  was  proved  that  bismuth  was  a  powder  very  similar  in  appear- 
ance to  strychnia.  There  was  no  evidence  to  show  how  or  where  the  prisoner 
kept  his  drugs  or  how  the  strychnia  got  into  the  bottle,  but  it  was  suggested 
by  the  counsel  for  the  prosecution  that  the  fact  of  the  prisoner,  who  dispensed 
Ills  own  medicines  and  had  no  assistant^  having  sent  out  a  bottle  containing  so 
large  a  quantity  of  dangerous  poison,  showed  such  a  prima  fade  case  of  neg- 
ligence, as,  if  not  explained,  would  justify  the  jury  in  finding  him  guilty, 
Sulwer,  in  addressing  the  jury  for  the  prisoner,  contended  that  to  make  a  man 
criminally  responsible  there  must  be  such  an  amount  of  inattention  as  would 
junount  to  a  crime,  and  would  show  an  evil  mind.  He  also  contended  that  the 
prosecution  were  bound  to  make  out  a  clear  case,  and  that  it  was  not  sui&cient 
to  show  that  the  prisoner  might  have  been  negligent,  if  it  was  possible  that 
the  poison  might  have  got  into  the  medicine  through  the  negligence  of  others. 
WiLLBs,  J.,  in  summing  up,  said  that  the  prisoner  being  a  competent  man 
■and  properly  educated  in  his  profession,  about  which  there  seemed  to  be  no 
doubt,  this  was  not  like  the  case  of  a  quack  who  had  not  skill  to  master  what 
he  had  nndertaken,  or  who  from  any  bad  motive  committed  the  act  with  which 
lie  was  charged.  Before  they  could  find  the  prisoner  fixity  they  must  trace 
what  he  did  to  an  evil  mind.  Here,  there  was  clearly  no  dishonest  feeling,  as 
the  prisoner  took  some  of  the  medicine  himself.  There  being,  therefore, 
nothing  intentional,  there  were  three  modes  in  which  the  strychnia  might  have 
l)een  administered  to  the  deceased :  First,  through  gross  negligence  on  the 
part  of  the  prisoner.  He  might  have  kept  his  ordinary  drugs  and  his  poisons 
In  such  a  way  that  he  could  not  tell  what  he  was  using.  That  might  have  been 
00,  but  it  was  not  sufficient  that  it  might  have  been  so,  the  prosecution  were 
bound  to  show  that  it  must  have  been  so.  Secondly,  the  poison  might  have 
been  administered  by  mistake,  but  a  blunder  alone  would  not  render  the  pris- 
oner criminally  responsible.  He  had  heard  an  eminent  judge  say  that  if  a  man 
were  for  once  to  mistake  his  right  hand  for  his  left,  such  a  mistake  would  not 
be  a  crime  whatever  consequences  it  might  Involve.  Thirdly,  it  was  possible 
that  the  strychnia  got  into  that  bottle  through  the  accident  of  some  one  else. 
If  so,  the  accident  was  most  lamentable,  but  it  would  be  still  more  lamentable 
that  the  prisoner  should  be  held  criminally  responsible  for  it.  He  would  put  an 
illustration:  If  a  person  had  a  bull  or  other  dangerous  animal,  and  he  put  it 
Into  a  field  where  there  was  no  footpath,  and  some  one  else  let  it  out  without 
his  knowledge,  and  it  killed  some  one,  that  would  not  be  manslaughter  by  the 
owner  of  the  bull,  and  it  would  be  very  hard  to  assume  that  he  let  it  out.  If 
the  jury  thought  that  the  prosecution  had  made  out  a  case  in  which  the  clr- 
onmstances  showed  such  gross  and  culpable  negligence  as  would  amount  to  a 
culpable  wrong,  and  show  an  evil  mind,  they  ought  to  convict  the  prisoner;  11 

sot,  they  ought  to  acquit. 

Hot  guOt^. 
WnxBs,  J.,  stated  that  he  quite  concurred  In  the  verdict. 
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The  leading  American  case  of  Com.  v.  Thompson  was  followed  in  BiM  v» 
State^^  decided  in  Missonri  in  1844.  Scott,  J.,  deliyered  tlie  following  opin* 
ion:  Rice  was  indicted  for  manslaughter  in  killing  Mary  Keithley.  The 
indictment  contained  fonr  counts.  The  first  charged  that  Bice,  claiming  to  be 
a  physician,  on  the  1st  of  February,  1842,  at  the  county  of  St.  Charles,  with 
force  and  arms,  in  and  upon  the  body  of  Mary  Keithley,  then  and  there  feloni- 
ously, ignorantly,  and  unskilfully  did  administer  improper  medicines,  which 
caused  the  death  of  the  said  Mary  Keithley,  contrary  to  the  form,  etc.  The 
second  cliarged  that  Bice,  acting  as  a  physician,  the  body  of  the  said  Mary 
Keithley,  feloniously  aud  ignorantly,  and  with  culpable  negligence,  did  steam, 
the  said  Bfary  Keithley  being  then  in  a  state  of  pregnancy,  in  consequence 
whereof  she  died.  The  third  count  charged  that  Bice  feloniously,  negligently 
and  unskillf ully  did  excessively  steam  the  said  Mary  Keithley,  insomuch  as  to 
cause  her  death.  And  the  fourth  charged,  that  Bice,  feloniously,  ignorantly 
and  in  an  unskillful  manner,  did  treat  the  said  Mary  Keithley,  in  consequence 
whereof  she  died.  At  the  July  term,  1848,  of  the  St.  Charles  Circuit  Court, 
Bice  was  tried  under  this  indictment,  and  was  found  guilty,  and  fined  trwo  hun<» 
dred  and  fifty  dollars  and  sentenced  to  thirty  days'  imprisonment. 

On  the  trial  it  appeared  in  evidence,  that  the  defendant.  Bice,  was  employed 
by  Samuel  Keithley,  the  husband  of  the  deceased,  to  cure  her  of  the  '*  adaUea  '*^ 
with  which  she  had  been  aflUcted  for  some  time.  Bice  was  recommended  by  an 
acquaintance  of  Mrs.  Keithley,  as  a  botanic  physician.  He  represented  to* 
Keithley  that  he  was  a  regular  graduate  in  the  ordinary  way,  and  had  practiced 
six  years,  and  that  he  could  cure  his  wife.  Keithley  had  consulted  other  physi* 
dans  in  relation  to  his  wife's  disease,  and  had  learned  from  them  that  they 
could  give  only  temporary  relief.  On  the  16th  of  January,  1842,  Bice  went  to 
Kelthley's  house  for  the  purpose  of  administering  to  his  wife.  He  was  in* 
formed  of  her  situation,  she  being  then  about  six  weeks  from  the  time  of  ges» 
tatlon,  and  was  told  that  other  physicians  had  cautioned  him  against  the  danger 
of  vapor  baths  and  emetics  to  his  wife  in  her  condition  at  that  time.  Bice 
affirmed  that  he  could  use  his  remedies  with  perfect  safety,  and  that  he  had 
practiced  on  a  woman  in  a  condition  like  that  of  his  wife.  Keithley  then  told 
Bice  that  as  he  had  represented  that  he  was  a  physician  who  had  regularly  g^rad-^ 
nated,  and  had  regularly  practiced  for  six  years,  although  he  was  prejudiced 
against  the  botanic  system  of  medicine,  he  would  entrust  the  cure  of  his  wife 
to  him .  Bice  immediately  commenced  his  labors,  by  steaming  and  giving  lobelia, 
which  caused  instantaneous  vomiting.  The  morning  afterwards  Mrs.  Keithley 
arose  from  her  bed  but  soon  returned  to  it,  and  never  afterwards  went  out. 
The  second  day  she  was  much  worse,  and  on  that  or  tne  day  following  Rice  was 
sent  for,  who  administered  the  same  prescription  as  before,  which  produced 
similar  effects.  About  a  week  after,  Bice  came  again,  and  gave  Mrs.  Keithley, 
who  was  complaining  very  much,  more  medicine,  believed  to  be  lobelia.  On 
taking  leave  of  her.  Bice  shook  her  hand  and  assured  her  she  would  now  be 
better  and  enjoy  more  health  than  she  ever  did.  No  sooner  had  Bice  left  her 
than  she  had  a  premature  birth.  She  was  delivered  by  a  German  reported  to 
be  a  regular  accoucheur.  The  umbilical  cord  having  been  broken,  the  placenta 
was  retained,  in  consequence  of  which  another  physician  was  sent  for,  who 
relieved  her  of  it  in  the  course  of  eighteen  hours.    In  a  few  days  after  she  died.. 
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Mrs.  Keithley  had  been  married  flye  yearsi  and  daring  that  time  had  three  chil- 
dren, always  doing  well  after  a  birth,  and  was  in  better  health  when  Bice  com- 
menced his  practice  on  her  than  she  had  been  for  many  years.  Keithley,  the 
husband  of  the  deceased,  testified,  that  he  believed  Bice's  intentions  were  good, 
and  that  it  was  his  wish  to  cure  her. 

Several  physicians  were  examined  as  witnesses,  who  expressed  different 
opinions  as  to  the  effect' of  emetics  and  vapor  baths  on  women  in  a  state  of 
pregnancy.  Witnesses  were  also  introduced  who  testided  to  the  success  that 
had  attended  Bice's  mode  of  practice;  and  some  of  them  deposed  that  their 
wives,  when  pregnant,  had  been  steamed  by  Bice,  and  taken  lobelia,  without 
any  injurious  effects. 

Amongst  others,  the  court  was  asked  to  give  the  following  instruction^  which 
was  refused,  viz.:  <<That  if  the  jury  believe,  from  the  evidence,  that  Bice  in 
his  treatment  of  Mrs.  Keithley,  acted  with  good  and  honest  Intentions,  they 
will  find  him  not  guilty." 

Motions  for  a  new  trial  and  in  arrest  of  judgment  were  made,  and  overruled 
1^  the  court. 

We  are  at  some  loss  to  ascertain  the  offense  with  which  the  defendant  is 
Intended  to  be  charged.  The  indictment  concludes  against  the  form  of  the 
statute,  and,  we  presume,  is  founded  on  some  statutory  provision.  The  sen- 
tence of  the  court  shows  that  it  was  not  regarded  as  a  common-law  offense,  for 
the  fine  is  greater  than  that  which  can  be  imposed  for  an  offense  at  common 
law.  If  it  was  designed  as  an  indictment  for  manslaughter  under  the  twentieth 
section  of  the  second  article  of  the  act  concerning  crimes  and  their  punish- 
ments, we  can  not  see  on  what  ground  it  can  be  sustained;  it  has  scarcely  any 
of  the  requisites  of  an  indictment  for  manslaughter,  and  so  defective  Is  it  that 
we  are  left  to  conjecture  that  it  was  intended  to  charge  that  offense.  It  will 
only  be  necessary  to  compare  the  form  of  an  indictment  for  manslaughter  with 
this  indictment,  to  be  satisfied  of  the  gross  departure  from  all  rule.  Tl)e  only 
difference  between  a  common-law  indictment  for  murder  and  manslaughter  Is, 
that  one  contains  the  words,  "  malice  aforethought,"  and  the  other  does  not.^ 

The  twentieth  section  of  the  second  article  of  the  act  concerning  crimes  de- 
clares, ''  that  every  other  killing  of  a  human  being,'  by  the  act,  procurement,  or 
culpable  negligence  of  another,  which  would  be  manslaughter  at  the  common 
law,  and  which  is  not  excusable  or  justifiable,  or  Ls  not  declared  in  this  article 
to  be  manslaughter  in  some  other  degree,  shall  be  deemed  manslaughter  in  the 
fourth  degree." 

In  order  to  bring  the  offense  within  this  provision  it  must  appear  that  it  was 
manslaughter  at  common  law.  Manslaughter  is  defined  to  be  the  unlawful  kill- 
ing of  another  without  malice,  either  express  or  Implied,  which  may  be  either 
voluntary  upon  a  sudden  heat,  or  involuntary,  but  in  the  commission  of  some 
unlawful  act."  * 

Then,  to  make  the  defendant  guilty  it  must  be  made  to  appear  that  it  was  un- 
lawful for  him  to  administer  physic  to  the  deceased  with  his  consent.  We  are 
not  aware  of  the  existence  of  a  law,  which  prohibits  any  man  from  prescribing 
for  a  sick  person  with  his  consent,  if  he  honestly  Intended  to  cure  him  by  his 
prescription,  however  ignorant  he  may  be  of  medical  science. 

If  a  person  assumes  to  act  as  a  physician,  however  ignorant  of  medical 
science,  and  prescribes  with  an  honest  intention  of  curing  the  patient,  but 
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through  ignorance  of  the  quality  of  the  medicine  prescribed,  or  of  the  nature  of 
the  dLsease,  or  both,  the  patient  die  in  consequence  of  the  treatment,  contrary 
to  the  expectation  of  the  person  prescribing,  he  is  not  guilty  of  murder  or  man- 
slaughter; bat  if  the  party  prescribing  have  so  much  knowledge  of  the  fatal 
tendency  of  the  prescrlptioni  that  it  may  reasonably  be  presumed  that  he  admin- 
istered the  medicine  from  an  obstinate  willful  rashness,  and  not  with  an  honest 
intention  and  expectation  of  effecting  a  cure,  he  is  guilty  of  manslaughter  at 
heart,  though  he  might  not  have  intended  any  bodily  harm  to  the  patient. 

It  is  not  lawful  for  a  man  to  administer  a  medicine  of  the  dangerous  effects 
of  which  he  has  had  fatal  experience.^ 

Lord  Coke,  in  his  fourth  Institute,^  says:  "If  one  that  is  of  the  mystery 
of  a  physician  takes  upon  him  the  cure  of  a  man,  and  giveth  him  such  medicine 
as  he  dieth  thereof,  without  any  felonious  intent  and  against  his  will,  it  is  no 
homicide.'*    <<  But,*'  he  continues,  "  Briton  saith  that  if  one  that  is  not  of  the 
mystery  of  a  physician  undertakes  the  cure  of  a  man  and  he  dleth  of  the  potion 
or  medicine,  that  Is  covert  felony."    But  the  soundness  of  this  distinction  be- 
tween licensed  and  unlicensed  physicians   has  been  denied  by  very  high 
authority  upon  the  ground  that  physics  and  salves  were  in  use  before  licensed 
physicians  and  surgeons  existed  .*  Blackstone  coincides  in  opinion  with  Hale,  and 
rejects  the  distinction  between  licensed  and  unlicensed  physicians,  and  maintains 
the  doctrine  that  if  a  physician  or  surgeon  gives  his  patient  a  potion  or  plaster 
to  cure  him,  which,  contrary  to  his  expectation,  kills  him,  that  is  neither  mur- 
der nor  manslaughter,  but  misadventure.    The  distinction  between  licensed 
and  unlicensed  physicians  can  have  no  existence  in  this  State,  as  there  are  no 
licensed  physicians  or  surgeons.    Although  a  physician  can  not  be  indicted  for 
murder  or  manslaughter,  if  a  patient  dies  under  his  prescriptions  where  his 
intentions  were  honest,  yet  it  has  been  held  that  mala  praxis  is  a  great  misde- 
meanor and  an  offense  at  common  law,  whether  it  be  for  curiosity  or  experiment, 
or  by  neglect.*    The  form  of  the  indictment  may  be  found  in  8  Chitty's  Crim- 
inal Law,*  from  which  It  may  be  gathered  what  constitutes  the  ingredients  of 
that  offense.    The  form  there  given,  which  is  only  an  example,  Ls  substantiallyt 
that  a  midwife  intending  to  deceive  and  impose  upon  others,  under  pretense  that 
she  was  well  skilled  in  the  art  of  midwifery,  caused  herself  to  be  employed  as  a 
midwife,  and  did  so  unlawfully,  wickedly,  ignorantly,  rashly,  injuriously,  un- 
skillfully,  improperly  and  contrary  to  good  practice  in  her  art,  deliver  a  preg- 
nant woman,  that  she  died.    This  may  seem  contrary  to  what  has  been  before 
said  relative  to  the  legality  of  one  prescribing  for  another  with  his  own  con- 
sent; but  however  this  may  be,  the  law  seems  to  be  well  settled,  as  has  been 
above  stated.    There  is  no  pretense  that  the  defendant.  Rice,  acted  from  any 
other  than  honest  motives.    The  chief  witness  against  him,  and  he  from  whom 
we  would  most  naturally  look  for  the  imputation  of  impure  motives,  if  any  ex- 
isted, expressly  declared  that  he  believed  that  Bice's  intentions  were  good,  and 
that  he  wished  to  cure  his  wife.    Nor  Ls  there  any  evidence  that  the  defendant 
had  any  knowledge  or  information  of  the  fatal  tendency  of  his  prescriptions; 
so  far  from  anything  of  this  kind,  the  evidence  leaves  It  doubtful  whether  his 
practice  was  unskillful  or  not.    It  seems  he  was  a  practitioner  under  the  botanio 
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system,  and  ezerdsed  bis  profession  with  as  much  skill  and  success,  if  not 
more,  than  most  who  had  adopted  it.  The  instruction,  then,  should  have  been 
given,  and  the  motion  in  arrest  sustained.  The  other  judges  concurring,  the 
Judgment  of  the  court  below  is  reversed. 

In  State  v.  Schulz,^  the  defendant  was  indicted  for  murder  in  the  second  de* 
gree,  committed,  as  was  alleged,  upon  one  Mary  Bayer,  whilst  pretending  to  cure 
her  of  some  disease.  He  was  convicted  of  manslaughter,  fined  f  100,  and  sen- 
tenced to  the  penitentiary  for  one  year. 

Day,  J.,  in  reversing  the  conviction  in  the  Supreme  Court  delivered  the  fol- 
lowing opinion  of  the  court :  The  only  testimony  which  bears  directly  upon 
the  circumstances  of  the  death  of  Mary  Bayer,  and  the  defendant's  connec- 
tion with  it,  is  that  of  the  deceased's  husband,  and  is  as  follows :  **  Mary 
died  on  the  26th  of  May  last;  was  taken  sick  two  weeks  before  she  died. 
Called  in  Dr.  Klnthan.  Went  to  get  Dr.  Bchulz  on  88d  of  May.  Schulz 
said  she  was  pretty  badly  off;  used  his  instrument  all  over  her  body. 
At  about  12  o'clock  on  Tuesday  he  gave  her  something  to  loosen  her  bowels 
from  the  same  vial  he  was  using  on  her  body;  gave  her  eigl^  drops; 
caUed  It  some  kind  of  croton  oil.  She  got  worse.  Went  for  Dr.  Schulz  to 
tell  him.  He  gave  me  some  drops,  and  told  me  to  give  her  fourteen  drops. 
I  did  not  give  her  fourteen  drops ;  I  thought  it  was  too  much.  Schulz  came 
out  that  night  and  stayed  until  nearly  two  o'clock.  On  Wednesday  morning  I 
told  him  not  to  call  again.  He  answered  that  It  would  be  better  for  him  to  go 
and  see  her.  Mary  died  on  Wednesday  night."  A  post  mortem  examination 
was  made.  The  examining  physicians  testify  that  they  found  no  traces  of 
poison.  The  defendant  on  his  own  behalf  testified  as  follows:  "  Am  aBaun- 
scheidist,  and  practice  medicine  according  to  the  books  of  Baunscheldt.  Use 
an  instrument  and  oUum  BaunscheidtU  In  my  practice.  Was  called  on  to  treat 
Mrs.  Mary  Bayer.  I  treated  Mrs.  Bayer  according  to  my  system,  with  instru- 
ment and  oleum  BaunaeheidtU.  On  Tuesday  I  gave  her  four  drops  of  the  oleum 
internally.  She  was  getting  better  under  my  treatment.  On  Wednesday  morn- 
ing ICr.  Bayer  came  to  my  house,  and  told  me  I  need  not  call  that  morning.  I 
told  him  she  must  have  assistance,  because  her  symptoms  were  very  dangerous. 
He  said  that  he  had  no  other  physician,  and  that  he  would  come  back  to  me.  Do 
not  know  what  the  oleum  BaunachedUii  is  made  of.  It  is  a  secret  of  the  inventor. 
I  could  have  helped  her,  I  think,  if  my  instruction  had  been  followed,  and  if  I 
had  been  allowed  to  go  on  with  my  treatment."  The  defendant  introduced 
twenty-three  witnesses,  who  testified  that  they  employed  defendant  as  a  phy- 
sician ;  that  he  treated  them  with  his  instrument  and  his  oleum  Baunaeheidtiit  and 
administered  the  oil  internally,  and  that  they  got  better.  The  abstract  con- 
tains no  evidence  of  any  former  bad  results.  The  court  instructed  the  jury  as 
follows:  «  (12.)  An  express  intent  to  take  life  is  necessary  to  constitute  the 
crime  of  murder  under  the  statute  law  of  this  State;  and  if  one  holds  himself 
out  as  practicing  physician,  or  a  specialist  in  the  treatment  of  diseases,  and 
through  the  gross  ignorance  of  the  medicine  he  uses,  and  its  composition,  and 
its  reasonable  effects  upon  the  human  system,  administers  an  irritant  or  cor- 
rosive poison  in  such  quantities  as  would  ordinarily  and  reasonably  produce 
death,  and  death  ensues  therefrom,  he  would  be  guilty  of  the  crime  of  murder. 
In  such  case  the  law  presumes  malice,  and  ignorance  would  be  no  excuse;  nor 
would  the  fact,  if  such  existed,  that  the  intention  was  to  cure.    The  gross 
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ignorance  in  sucli  cases  creates  the  criminal  intention.  (18.)  A  party,  whether 
he  be  a  physician  or  a  specialist,  has  no  right  to  hold  himself  oat  to  the  public 
as  competent  to  treat  diseases,  unless  he  knows  what  the  medicine  is  he  uses, 
and  its  reasonable  effect  upon  the  human  system ;  and  to  do  so,  and  administer 
internally  poisonous  medicines,  in  sufficient  quantities  to  ordinarily  produce 
death,  and  death  is  produced  thereby,  he  would  be  guilty  of  murder;  and  if 
the  defendant  in  this  case,  through  gross  ignorance  of  the  medicine  used,  or  its 
reasonable  effect  upon  the  deceased,  as  she  was  at  the  time,  caused  her  death 
by  an  overdose  of  poisonous  medicine,  he  would  be  guilty  as  charged ;  but  if 
he  was  not  grossly  ignorant  of  the  medicine  he  used,  if  any,  and  its  reasonable 
effect  upon  the  system,  and  administered  it  for  an  honest  purpose,  but  made  a 
mistake,  he  would  not  be  guilty  of  the  crime  charged  against  him,  and  should 
be  acquitted.**  The  defendant  asked  the  court  to  instruct  as  follows:  <<To 
constitute  manslaughter,  the  killing  must  have  been  the  consequence  of  some 
unlawful  act,  and  if  the  prisoner  acted  with  an  honest  intention  and  expecta* 
tlon  of  curing  the  deceased  by  his  treatment,  although  death,  unexpected  by 
him,  was  the  consequence,  he  was  not  guilty  of  manslaughter,  and  you  must 
acquit  him.*'  In  our  opinion  the  court  erred  in  the  instructions  given,  and  in 
refusing  to  give  the  one  asked.  In  2  Bishop's  Criminal  Law  ^  the  law  upon  this 
subject  is  declared  as  follows :  **  From  the  relationship  of  physician  and  patient 
the  death  of  the  latter  not  unfrequently  arises.  On  this  subject  the  doctrine 
seems  to  have  been  held  that  whenever  one  undertakes  to  cure  another  of  disease, 
or  to  perform  on  him  a  surgical  operation,  he  renders  himself  thereby  liable  to 
the  criminal  law  if  he  does  not  carry  to  his  duty  some  degree  of  skill,  though 
what  degree  may  not  be  clear;  consequently,  if  the  patient  dies  through  his 
ill-treatment,  he  is  indictable  for  manslaughter.  On  the  other  hand,  a  more 
humane  doctrine  is  laid  down,  that  since  it  is  lawful  and  commendable  for  one 
to  cure  another,  if  he  undertakes  this  office  in  good  faith,  and  adopts  the  treat- 
ment he  deems  best,  he  is  not  liable  to  be  adjudged  a  felon,  though  the  treat- 
ment should  be  erroneous,  and  in  the  eyes  of  those  who  assume  to  know  all 
about  this  subject,  which,  in  truth,  is  understood  by  no  mortal,  grossly  wrong; 
and  though  he  is  a  person  called,  by  those  who  deem  themselves  wise,  grossly 
ignorant  of  medicine  and  surgery.  The  former  doctrine  seems  to  be  the 
English  one,  and  so  in  England  a  person,  whether  a  licensed  medical  practitioner 
or  not,  who  undertakes  to  deal  with  the  life  or  health  of  people,  is  bound  to 
have  competent  skill,  or  suffer  criminally  for  the  defect.  Now,  if  a  man  thinks 
he  has  competent  skill  and  makes  no  misrepresentation  to  his  patients  concern- 
ing the  amount  or  kind  of  medical  education  actually  received  by  himself,  he 
seems  in  reason  to  stand  on  exactly  the  foundation  occupied  by  every  person 
who  honestly  undertakes  medical  practice  after  full  advantages,  so  far  as  con- 
cerns his  state  of  mind,  and  it  is  the  mind  to  which  we  look  in  questions  of 
legal  guUt.  Any  person  undertaking  a  cure,  but  being  grossly  careless  and  thi|8 
producing  death,  is,  for  a  different  reason,  liable  to  a  charge  of  manslaughter, 
whether  he  is  a  licensed  practitioner  or  not."  The  case  of  CammonioeaUh  ▼. 
Thompsonj^  is  a  very  interesting  and  instructive  one  upon  this  question.  From 
the  testimony  in  that  case  it  appears  that  the  defendant  was  a  grossly  ignorant 
quack.  He  had  three  remedies  which  he  called  coffee,  well-my-gristle  and  ram- 
cats.  He  persisted  in  administering  emetics  to  his  patient  until  he  died,  to  all 
appearances,  from  the  effects  of  his  treatment.    In  this  case  it  was  held  that 
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*<lf  one  assaming  the  character  of  a  physician,  through  ignorance,  administer 
medicine  to  his  patient,  with  an  honest  intention  and  expectation  of  a  care,  bat 
ivhlch  caoses  the  death  of  the  patient,  he  is  not  gailty  of  felonious  homicide." 
The  case  of  Biee  v.  State^^  is  mach  like  the  preceding.  The  defendant  in  that  case 
was  a  botanical  physician,  and  administered  lobeUa,  from  the  effects  of  which 
the  patient  died.  It  was  held  that  "  If  a  person  assame  to  act  as  a  physician, 
bowever  ignorant  of  medical  science,  and  prescribe  with  an  honest  intention  of 
taring  the  patient,  but  through  ignorance  of  the  quality  of  the  medicines  pre- 
scribed, or  the  nature  of  the  disease,  or  both,  the  patient  die  in  consequence  of 
the  treatment,  contrary  to  the  expectation  of  the  person  prescribing,  he  is  not 
guilty  of  murder  or  manslaughter.  But  if  the  party  prescribing  have  so  much 
knowledge  of  the  fatal  tendency  of  the  prescription,  that  it  may  be  reasonably 
presumed  that  he  administered  the  medicine  from  an  obstinate,  willful  rash- 
ness, and  not  with  an  honest  intention  and  expectation  of  effecting  a  cure,  he 
is  guilty  of  manslaughter,  at  least,  though  he  might  not  have  intended  any 
bodily  harm."  These  cases  seem  to  us  to  announce  a  correct  rule.  The  inter- 
ests of  sociel7  will  be  subserved  by  holding  a  physician  civilly  liable  in  damages 
for  the  consequences  of  his  ignorance,  without  imposing  upon  him  the  criminal 
liability  when  he  acts  with  good  motives  and  honest  intentions.    Be  versed. 

§  146. Medioal  Attendant  in  Asylum.  —  In  JS.  v.  Finney t*  the  prisoner 

was  Indicted  for  the  manslaughter  of  Thomas  Watkins.  The  prisoner  was  an 
attendant  at  a  lunatic  asylum.  Being  in  charge  of  a  lunatic  who  was  bathing 
he  turned  on  the  hot  water  into  the  bath  and  thereby  scalded  him  to  death. 
The  facts  appeared  to  be  truly  set  forth  in  the  statement  of  the  prisoner  made 
before  the  committing  magistrate,  as  follows:  **l  had  bathed  Watkins,  and 
had  loosed  the  bath  out.  I  intended  putting  in  a  clean  bath,  and  asked  Will- 
lams  if  he  would  get  out.  At  this  time  my  attention  was  drawn  to  the  next 
bath  by  the  new  attendant;  he  was  asking  me  a  question  and  my  attention  was 
taken  from  the  bath  where  Watkins  was.  I  put  my  hand  down  to  turn 
water  on  in  the  bath  where  Thomas  Watkins  was.  I  did  not  intend  to  turn  the 
hot  water,  and  I  made  a  mistake  in  the  tap.  I  did  not  know  what  I  had  done 
until  I  heard  Thomas  Watkins  shout  out,  and  I  did  not  find  my  mistake  out  till 
I  saw  the  steam  from  the  water.  There  is  one  time  you  can  not  get  water  in 
the  bath.  When  they  are  drawing  water  at  the  other  bath,  and  at  other  times 
It  shoots  out  like  a  water  gun  when  the  other  baths  are  not  in  use." 

(It  was  proved  that  the  lunatic  had  such  possession  of  his  faculties  as  would 
enable  him  to  understand  what  was  said  to  him  and  to  get  out  of  the  bath.) 

S*  Young.  The  death  resulted  from  accident.  There  was  no  such  culpable 
negligence  on  the  part  of  the  prisoner  as  will  support  this  indictment.  A  cul- 
pable mistake,  and  some  degree  of  culpable  negligence,  causing  death,  will  not 
support  a  charge  of  manslaughter,  unless  the  negligence  be  so  gross  as  to  be 
reckless.* 

Lush,  J.,  to  the  jury.  To  render  a  person  liable  for  neglect  of  duty  there 
must  be  such  a  degree  of  culpability  as  to  amount  to  gross  negligence  on  his 
part.  If  you  accept  the  prisoner's  own  statement,  you  find  no  such  amount  of 
negligence  as  would  come  within  this  definition.  It  Is  not  every  little  trip  or 
mistake  that  will  make  a  man  so  liable.    It  was  the  duty  of  the  attendant  not 

1  8  Ho.  681.  *  B.  V.  Noakes,  4  F.  ft  F.  990,  cited  in 

a  U  Oox,  eu  (1874).  Arohbold*0  Or.  PL  (17th  ed.)  640. 
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to  let  water  Into  the  bath  while  the  patient  was  therein.    According  to  the  prii- 
oner's  own  account^  he  did  not  believe  that  he  was  letting  the  hot  water  in  while 
the  deceased  remained  there,  the  lanattc  was,  we  have  heard,  a  man  capable  of 
getting  out  by  himself  and  of  understanding  what  was  said  to  him.    He  was 
told  to  get  out.    A  new  attendant  who  had  come  on  this  day,  was  at  an  adjoining 
bath  and  he  took  off  the  prisoner's  attention.    (His  Lordship,  then  read  the 
statement.)    Now,  if  the  prisoner  seeing  that  the  man  was  in  the  bath,  had  know- 
ingly turned  on  the  tap  and  turned  on  the  hot  instead  of  the  cold  water,  I  should 
have  said  there  was  gross  negligence,  for  he  ought  to  have  looked  to  see,  but 
from  his  own  account  he  had  told  the  deceased  to  get  out  and  thought  he  had 
got  out.    If  you  think  that  indicates  gross  carelessness,  you  should  find  the  pris- 
oner guilty  of  manslaughter;  but  U  yon  think  it  InadTcrtence  not  amounting 
to  culpability,  or  what  is  properly  termed  an  accident,  then  the  prisoner  is  not 

liable. 

Verdietf  not  guMff. 

{  147. Mistake  of  Ohemist  in  Delivering  Medkslne.— In  B,  v.  Nooku^x 

the  prisoner  was  indicted  for  the  manslaughter  of  one  Samuel  Boys.  The 
prisoner  was  a  chemist  and  dru^st,  and  the  deceased  dealt  with  him 
for  drugs,  and  had  been  accustomed  for  many  years  to  send  to  him  for 
aconite  —  which  is  a  deadly  poison — as  a  linament.  The  prisoner  was  in  the 
habit  of  using  bottles  of  a  particular  make  and  color  to  contain  poison;  but 
on  this  occasion  the  deceased  had  sent  his  own  bcttles.  He  had  been  ordered 
to  take  thirty  drops  of  henbane,  and  also  to  use  aconite  as  a  linament,  and  he 
had  sent  two  botties  to  the  prisoner,  one  for  the  aconite  and  the  other  for  the 
henbane.  The  bottle  for  the  henbane  (both  bottles  being  of  the  ordinary  kind) 
had  on  it  a  label  bearing  that  word,  and  also  in  smaller  letters,  '<80  drops  at  a 
time,'*  which  for  aconite  would  be  a  deadly  dose  taken  internally.  The  prisoner 
himself  filled  the  bottles,  and  through  some  mistake  put  the  aconite  into  the  hen- 
bane bottle.  The  deceased  took  a  dose  of  it,  and  it  proved  almost  instantly 
fatal,  with  symptoms  of  poisoning  by  aconite.  Ehlb,  0.  J.,  strongly  put  it  to 
the  jury  that  they  ought  not  to  call  upon  the  prisoner  for  his  defence;  and  that 
thb  case  was  not  sufficiently  strong  to  warrant  them  in  finding  the  prisoner 
guilty  on  a  charge  of  felony.  They  could  not,  he  said,  convict  on  such  a 
charge,  unless  there  was  such  a  degree  of  complete  negligence  as  the  law 
meant  by  the  word  felonious.  Now,  no  doubt,  there  ought  to  be  due  care  and 
caution  in  the  dispensing  of  deadly  drugs;  but  this  was  the  case  of  a  chemist 
put  out  of  his  ordinary  course  by  the  customer  sending  botties  of  his  own. 
And  though,  no  doubt,  there  was  negligence  in  not  observing  the  label  on  the 
bottie,  on  the  other  hand,  it  was  the  case  of  a  customer  who  had  for  years  been 
sending  for  aconite,  and  only  rarely  for  henbane.  Without  saying  that  there 
might  not  be  evidence  of  negligence  in  a  civil  action,  he  did  not  think  that 
there  was  sufficient  lo  support  a  conviction  in  a  criminal  case. 

FiBTdiet,  not  g^UUg 

{  149.  Aoddent  in  Highway — Driver  of  Oonveysnoe. — If  the  driver  of  a 
conveyance  use  reasonable  care  and  diligence,  and  an  accident  happen  through 
some  chance  which  he  could  not  foresee  or  avoid  he  is  not  criminally  liable.' 
In  £•  V.  MaBttn^*  A.  and  B.  were  riding  very  fast  along  a  highway,  as  if  racing. 

1  4  F.  A  F.  921  (18M).  *  6  0.  A  P.  893  (18U). 
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C.  was  ahead  on  a  horse.  A.  rode  by  him  all  right,  bat  B.  rode  against  C.'s 
horse  whereby  C.  was  thrown  and  killed.  It  was  held  that  A.  was  not  gnll^ 
of  manslaughter. 

InB.  Y.  DdOowayf^  the  prisoner  was  indicted  for  the  manslaughter  of  one 
Henry  Clarke,  by  reason  of  his  negligence  as  driver  of  a  cart.  It  appeared 
that  the  prisoner  was  standing  np  in  a  spring  cart,  and  having  the  condnct  of 
it  along  a  public  thoroughfare.  The  cart  was  drawn  by  one  horse.  The  reins 
were  not  in  the  hands  of  the  prisoner,  but  loose  on  the  horse's  back.  While 
the  cart  was  so  proceeding  down  the  slope  of  a  hill,  the  horse  trotting  at  the 
time,  the  deceased  child,  who  was  about  three  years  of  age,  ran  across  the 
road  before  the  horse,  at  the  distance  of  a  few  yards,  and  one  of  the  wheels  of 
the  cart  knocking  it  down  and  passing  over  it,  caused  its  death.  It  did  not 
appear  that  the  prisoner  saw  the  child  in  the  road  before  the  accident. 
Spencer,  for  the  prosecution  submitted  that  the  prisoner,  in  consequence  of  his 
negligence  in  not  using  reins,  was  responsible  for  the  death  of  the  child,  but 
Ebix,  J.,  in  summing  up  to  the  jury,  directed  them  that  a  party  neglecting  or- 
dinary caution,  and  by  reason  of  that  neglect,  causing  the  death  of  another,  is 
guilty  of  manslaughter;  that  if  the  prisoner  had  reins,  and  by  using  the  reins 
could  have  saved  the  child,  he  was  guilty  of  manslaughter;  but  that  if  they 
thought  he  could  not  have  saved  the  child  by  pulling  the  reins,  or  otherwise  by 

their  assistance,  they  must  acquit  him. 

Tkefury  aequUted  thepriBoner. 


f  150.  Aooldent — Manaoementof  Shipe — Oaptain  of  Steam  Vessel. — In 
B.  V.  Oreen,^  the  prisoner  was  indicted  for  the  manslaughter  of  William  Will- 
iams by  the  running  down  of  a  boat  by  the  Monarch  steamer,  whereby  the  de- 
ceased was  drowned.  OfumiberSy  for  the  prosecution.  If  a  party  engaged  in  a 
lawful  occupation  is  guilty  of  willful  misconduct  or  of  gross  negligence,  it  is 
manslaughter.  Pabk,  J.  You  must  show  some  act  done.  You  rather  state  it 
as  if  a  mere  omission  on  the  part  of  the  prisoner  in  not  doing  the  whole  of  his 
duty,  would  be  enough ;  and  we  are  opinion  that  it  is  not  sufficient.  OJiamberaf 
in  stating  the  case,  was  observing  that  he  should  not  be  able  to  make  out 
exactly  where  the  captain  was  at  the  time,  when  Pabk,  J.,  said,  you  had  better 
call  your  witnesses.  When  human  life  is  lost,  every  inquiry  ought  to  be  made. 
I  have  no  hesitatiOB  in  saying,  that  if  there  was  sufficient  light,  and  the  captain 
himself  was  at  the  helm,  or  in  a  situation  to  be  giving  the  command,  and  did 
that  which  caused  the  accident,  he  would  be  guilty  of  manslaughter. 
AiDXRSON,  B.  There  must  be  some  personal  act.  In  the  case  of  a  coach,  the 
coachman  is  driving  animals;  and,  in  the  case  of  the  captain,  be  is  governing 
reasonable  beings.  On  the  part  of  the  prosecution,  a  witness,  who  was  the 
master  of  a  collier,  stated,  that  about  six  in  the  evening  of  the  9th  of  Novem- 
ber, the  deceased  and  another  person  were  rowing  him  in  a  small  boat 
down  the  river,  when  at  a  place  near  Blackwall  Beach,  the  Monarch,  a 
small  steamer  used  for  towing,  of  which  the  prisoner  was  master,  met  them, 
and,  notwithstanding,  their  shouting,  struck  the  boat  and  nearly  cut  it  in  two; 
in  consequence  of  which  the  deceased  was  drowned,  but  the  witness  and  the 
other  persons  escaped.    He  admitted,  on  his  cross-examination,  that  the  tide 

1  S  Cox,  S78  (1847).  s  7  0.  A  P.  U6  (18S6)  aod  see  B.  «.  Allen, 
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was  rmming  strong  against  the  steamer,  which  had  not  come  ronnd  a  point  of 
land;  and  that  he,  though  he  had  the  tide  with  him,  kept  dose  in  shore,  and 
thought  it  was  q^fer  for  a  boat  like  his,  at  that  time  of  night  to  do  so.  Fabk, 
J.  That  is  his  judgment.  It  is  a  question  of  judgment  which  would  be  very 
properly  Inquired  into  in  a  civil  action.  Aldsbson,  B«  It  is  a  whimsical  issue 
to  put  transportation  for  life  upon.  Another  witness  said,  the  first  man  I  saw 
on  getting  on  board  was  near  the  paddle-box  on  the  deck.  I  suppose  he  was  the 
engineer.  It  was  near  about  his  proper  place,  as  the  engine  is  on  the  deck.  I 
went  aft,  and  found  a  gentleman,  whom  I  took  to  be  the  captain,  and  a  water- 
man, who  was  close  by  the  tiller,  but  had  not  hold  of  it.  (It  was  admitted  that 
this  gentleman  was  the  prisoner.)  Park,  J.  Is  the  engineer  here?  As  it  ap- 
pears at  present,  It  is  a  case  of  pure  accident,  if  it  is  anything.  But  for  the 
sake  of  the  prisoner,  and  where  human  life  is  concerned,  I  should  like  to  have 
some  witness  who  saw  whether  there  was  a  lookout  or  not.  Aldbrson,  B. 
There  is  evidence  at  present  from  which  the  jury  may  infer  that  the  captain 
was  steering.  Clarksonf  for  the  prisoner,  then  called  the  waterman,  who  stated 
that  he  and  the  captain  were  on  the  starboard  side  of  the  windlass,  and  two 
other  men  were  on  the  larboard  side;  that  the  captain  did  not  leave  his  place 
once,  and  the  mate  was  at  the  helm  and  remained  there  till  after  the  accident; 
that  the  engine  was  all  open  and  worked  on  the  deck  and  made  a  great  noise; 
that  he  did  not  hear  the  shouting  in  time  to  do  anything  to  avert  the  accident; 
that  the  engine  was  stopped  immediately  and  the  people  on  board  all  ran  aft  to 
look  for  boat-hooks,  and  to  see  what  they  could  do  to  help  them  in  the  water. 
Park,  J.,  and  Ajldebson,  B.,  then  put  it  to  ChamberB  whether  he  would  pursue 
the  case  further.  Chambers  yielded  to  this  intimation  of  their  Lordships' 
opinions,  and  gave  up  the  case.  Park,  J.  This  case  has  come  to  its  end.  At 
the  outside  it  can  only  be  considered  as  one  of  those  accidents  which  will 
happen  in  a  river  navigation.    It  appears  that  they  kept  a  proper  lookout. 

There  were  several  persons  on  the  deck  at  the  time. 

Farttte^i  not  guiUy. 

In  B.  V.  Oregorpf^  tried  in  England  in  1860,  Emanuel  Gregory,  steam  tug 

master,  and  James  Campbell,  englneman,  were  charged  with  the  manslaughter 

of  John  Cockbum.    Price  for  the  prosecution  in  opening  the  case  said  as  It 

Involved  considerable  difficulty,  perhaps  his  lordship  would  direct  his  attention 

to  the  facts  of  the  case,  and  state  his  opinion  as  to  whether  it  should  proceed 

further  tlfan  the  opening.    No  doubt  the  offense  charged  could  not  be  considered 

a  joint  offense;  it  must,  upon  the  evidence,  appear  to  have  been  the  result  of 

an  act  done  by  one  or  other*  of  the  prisoners.    Deceased  was  the  stoker  on 

board  the  steam  tug  William  and  Mary,  of  which  the  prisoners  were  the  captain 

and  engineer.    There  was  no  doubt  that  the  steam  tug  had  exploded,  that  the 

deceased  was  blown  into  the  air,  and  that  his  death  ensued  either  from  drown* 

ing  or  scalding.    The  two  prisoners,  with  the  deceased  were  the  only  persons 

on  board  the  steam  tug.    On  the  24th  of  August  last  the  Louise  Crawshay,  a 

steamer  which  had  recently  been  started  for  the  conveyance  of  passengers 

between  Newcastle  and  T^emouth,  was  passing  down  the  river  to  l^emonth. 

This  steamer  had  created  some  little  annoyance  to  other  boats  on  the  river  by 

going  at  a  greater  speed,  and  being  therefore  likely  to  get  all  the  passengers* 

On   the   26th  of  August  she  started  from  Newcastle   about  noon.    Soon 

after  she  started,  the  steam  tug  William  and  Mary  started  also.    The  steam 
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tag  was  constantly  nmning  ahead  of  the  passenger  boat,  and  from  the 
▼olnmes  of  smoke  which  constantly  issued  from  the  former,  and  also 
by  expressions  used  by  its  captain,  it  was  evidently  the  desire  of  the  steam  tug 
to  keep  ahead  of  the  Louise  Crawshay  and  annoy  the  jMisseogers  on  board  by 
smoke.  When  the  Louise  Crawshay  left  Hebbam  Quay,  where  she  had  stopped 
to  take  up  or  deposit  passengers,  the  steam  tug  again  began  to  run  a  race  with 
her.  Soon  a  peculiar  colored  smoke  was  observed  to  issue  from  the  funnel  of 
the  steam  tug,  which  immediately  blew  up,  and  the  deceased  was  blown  into 
the  air.  Now  the  question  in  the  case  is,  who  is  responsible  for  the  death  of 
the  deceased?  Was  death  merely  the  result  of  accident?  Or  was  it  the  result 
of  some  culpable  act,  or  omission  of  duty  on  the  part  of  one  or  both  of  the 
prisoners?  The  captain  and  engineman,  the  prisoners,  were  in  charge  of  the 
vessel  along  with  the  deceased.  It  was  afterwards  discovered,  on  the  steam 
tug,  that  the  lever  of  the  safety-valve  was  so  tied  down  by  weights  that  It  could 
not  act  as  a  safety  valve.  There  was,  therefore,  considerably  more  pressure 
upon  the  boiler  plates  than  they  could  bear.  Now  there  was  nothing  to  have 
prevented  any  of  the  three  men  on  board  the  steam  tug  removing  the  weights. 
But  there  was  a  government  valve  to  which  there  was  a  lock,  fitted  by  two  keys. 
One  of  the  keys  was  kept  by  a  government  inspector;  and  the  other  ought  to 
have  been  in  possession  of  the  captain.  There  is  no  proof  that  he  had  the  key 
at  the  time  of  the  explosion;  but  it  was  afterwards  found  that  the  government 
valve  was  in  such  a  state  that  it  could  not  work.  If  it  had  been  working,  no 
mischief  could  have  occurred.  Now  it  is  always  assumed  that  the  captain  had 
control  of  the  whole  boat.  Is  he  to  be  considered  guUty  of  culpable  neglect  in 
not  seeing  that  the  government  valve  was  in  order?  Or  in  allowing  the  steam 
tug  to  go  at  greater  speed  than  was  necessary?  Or,  in  allowing  the  other  valve 
to  be  in  a  state  in  which  it  coald  not  work?  With  regard  to  the  engineer,  his 
duty  was  to  attend  to  the  working  of  the  engine.  He  was  bound  to  see  that  too 
much  steam  was  not  generated;  whilst  the  deceased  fireman  only  acted  under 
the  control  of  his  two  superiors.  Now  the  law  of  the  case  is,  that  a  mere 
omission  of  duty  does  not  render  a  man  liable  to  conviction  for  manslaughter, 
unless  it  amounts  to  a  culpable  neglect  on  his  part,  to  which  the  death  can  be 
clearly  traced.^  It  remains  for  his  lordship  to  express  his  opinion  whether, 
from  his  opening  statement,  such  culpable  neglect  can  be  proved?  Hill,  J. 
What  Is  the  act,  either  of  omission  or  commission,  which  you  point  out  as 
possibly  to  be  regarded  as  culpable?  Price.  The  omission  is,  that  the  cap- 
tain, who  must  have  seen  the  safety  valve  out  of  order,  allowed  it  to  be  so,  and 
did  not  put  it  in  working  order.  Hill,  J.  At  present  the  difficulty  is  to  show 
that  either  of  the  prisoners  were  in  a  position  to  see  that  it  was  out  of  order. 
Moreover,  there  is  nothing  in  your  statement  inconsistent  with  the  assumption 
that  deceased  himself  could  see  it  to  be  out  of  order.'  Price.  The  stoker  was 
not  where  he  ought  to  have  been,  down  in  the  hold;  he  was  on  deck.    Hill, 


1  Vide  Reglna  v.  Hughes, 96  L.  J.,  M.  0. 
Mi,  where  a  bankimaa,  whoie  duty  it  was 
to  place  a  stage  on  the  month  of  a  shaft  to 
receive  a  loaded  tmok,  and  who  neglected 
to  do  so,  whereby  the  track  ran  down  and 
killed  a  workman,  was  held  gailty  of  man- 
slanghter,  but  that  was  after  verdict,  and 
thejory  had  found,  on  saflident  evidence, 
thai  the  death  arose  from  the  onlpable 


omission  of  the  prisoner  and  then,  per 
OampbeU,  O.  J.,  if  the  omission  was  not 
malicioos  and  arose  from  negligence  only, 
It  is  a  case  of  manslaughter.  The  death  of 
the  deceased,  was  the  direct  consequence 
of  the  onUssion  of  the  prisoner  to  perform 
the  doty. 

s  Fids,  see  Dymen  «.  Leaoh,  96  L.  J.  Sx» 
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J.  Yoa  must  make  oat  a  decided  and  culpable  neglect  of  duty  on  the  pait  of 
one  or  both  of  the  prisoners.  Now  it  is  perfectly  possible  that  the  fireman 
might  have  pat  the  valve  in  order  withont  the  intervention  of  either  of  the 
prisoners.  If  so,  it  is  clear  you  coald  not  make  oat  a  felony.  I  do  not  think 
it  was  a  case  which  coald  resolt  in  conviction,  and  therefore  I  direct  a  verdict 
of  not  gailty." 

§  151.  BzploBion  of  Boiler  on  Steamboat — Manalatighter. —  In  UnUed 
States  V.  TayloTf^  an  engineer  was  indicted  for  manslanghter,  in  the  death  of 
several  persons  on  his  steamboat  by  an  explosion  of  a  boiler.  The  defence  was 
that  it  was  an  accident,  the  engineer  being  qaalifled  and  carefnl.  The  jaiy 
retamed  a  verdict  of  not  gailty.  Mr.  Jastice  McLean  having  instracted  them 
as  follows :  "  This  is  aa  indictment  which  charges  the  defendant  with  negligence 
as  an  engineer  on  board  the  Virginia,  a  steamboat  plying  between  Stnbenville, 
in  Ohio,  and  Wheeling,  in  Virginia,  throngh  which  an  individnal  by  the  name 
of  Rose,  and  other  persons  whose  names  are  anknown,  were  killed  by  the  explo^ 
sion  of  the  steamboat  boiler." 

A  jnry  being  sworn,  Mr.  Bowls  was  called  on  as  a  witness  by  the  proseca* 
tion,  who  stated  that  for  twenty  years  he  had  been  employed  on  steamboats. 
He  was  first  cabin-boy,  then  steward,  cook,  second  mate;  acted  as  pilot  two 
years.    The  Virginia  was  finished  the  2d  May,  1848.    He  had  charge  of  the 
boat  on  the  day  of  the  explosion,  the  —  March,  1849.    The  boat  started  from 
Btnbenville  on  her  downward  trip ;  stopped  first  at  WellsvUle,  where  some  pas- 
sengers were  pat  oat  and  freight,  then  proceeded  ddwn  the  river;  next  place 
at  Warren,  then  Wheeling.    On  the  retnm  trip  stopped  at  the  gas  works,  took 
in  a  passenger  at  the  ship  yard,  a  carpenter;  had  a  flatboat  in  tow  from  Wheel- 
ing.   Stopped  at  Litton's  Landing,  on  the  Ohio  side;  not  certain  whether  the 
boat  was  made  fast;  some  passengers  and  freight  were  discharged  there;  did 
not  renudn  more  than  five  minntes.    Aboat  the  time  the  boat  was  ready  to 
start,  rang  the  alarm  bell  for  the  engineer  to  ship  the  engine,  that  is  to  get 
ready.    This  is  the  last  witness  recollects.    A  dead  soand  or  crash  followed, 
bat  he  was  not  conscious.    After  he  became  conscioas  he  looked  for  his  wife; 
found  a  woman  in  the  water  wounded;  tried  to  lift  her  out,  but  was  not  able. 
He  saw  on  the  wreck  a  man  and  his  wife  wounded.    Haw  the  clerk  of  the  boat 
in  the  water,  from  which  he  was  rescued.    The  boat  remained  in  the  landing 
five  minutes;  no  steam  was  let  off;  does  not  recollect  whether  the  steam  was 
high;  the  engine  was  not  worked  at  the  landing.    About  an  hour  before  the 
explosion,  saw  the  engineer  sitting  near  the  engine.    Witness  said  to  him :  «Are 
we  getting  up  the  river  faster  than  usual?  "  but  does  not  recollect  what  reply 
was  made.    The  engineer  still  continued  reading.    Witness  does  not  know  that 
there  was  a(  supply  of  water  in  the  boiler.    He  thinks  there  was  more  weight 
on  the  safety  valve  than  usual.    The  explosion  took  place  about  five  o'clock  in 
the  evening.    When  the  boat  lands,  the  steam  should  be  worked  off  or  be  per- 
mitted to  escape.    The  weights  on  the  safety  valve  were  not  usually  hung  there. 

William  Burke  was  acquainted  with  the  machinery.  Witness  built  small  en- 
gines. He  has  acted  as  engineer.  Made  two  or  three  trips  on  the  Virginia.  The 
last  trip  he  made  on  her  was  about  a  month  before  the  explosion.  The  boilers 
were  said  to  be  new,  and  they  had  that  appearance,  and  the  engine  seemed  to  be 
In  a  good  condition.    Six  weeks  or  two  months  before  the  explosion  witness 
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thought  the  boilers  were  number  one ;  bore  one  hundred  and  twenty-seTen  pounds 
to  a  square  Inch.  This,  without  the  extra  weight.  Want  of  water  in  the  boiler 
produces  explosion.  It  is  the  business  of  the  engineer  to  see  that  tiiere  is  a 
sufflcienoy  of  water  in  the  boiler.'  Mr.  Lytton  stated  the  explosion  took  place 
at  his  wharf.  He  was  in  his  warehouse  when  it  took  place.  Four  or  flve  per- 
sons were  taken  out  of  the  river.  Three  dead  bodies  were  recovered  from  the 
river.  Bfr.  McCully  says  the  cause  of  the  explosion  was  a  want  of  water  in 
the  boiler.  On  the  part  of  the  defendant,  the  following  witnesses  were  exam* 
Ined :  Capt.  Dormon  says  for  the  last  three  years  he  has  been  running  a  boat  as 
captain  between  Wheeling  and  Stubenville.  Was  a  passenger  on  board  the 
Virginia.  He  hindled  the  pumps  as  other  men.  The  ice  was  running.  De- 
fendant was  engineer  and  did  well.  Witness  has  been  steamboating  thirty-five 
years.  Capt.  Wosley :  Was  captain  on  the  boat;  defendant  engaged  as  en^eer 
eighteen  months  or  two  years.  He  cotasidered  the  defendant  a  careful  man. 
Mr.  Fox:  Has  been  an  engineer  ten  years;  has  known  defendant  six  years  as 
an  engineer,  and  he  considered  him  a  careful  man.  Some  of  the  pieces  of  the 
boiler  which  witness  examined  appeared  to  have  been  defective. 

In  his  instructions  to  the  jury  the  court  said :  *<  This  prosecution  is  brought 
under  the  twelfth  section  of  the  act  Of  July  7th',  1838,  which  provides  <  that  any 
captain,  engineer,  pUot  or  other  person  employed  on  board  of  any  steamboat  or 
vessel  propelled  in  whole  or  in  part  by  steam,  by  whose  misconduct  or  negli- 
gence or  inattention  to  his  or  their  respective  duties,  the  life  or  lives  of  any 
person  or  persons  on  board  said  vessel  may  be  destroyed,  shall  be  deemed  guilty 
of  manslaughter,  and  upon  conviction  thereof  before  any  circuit  court  in  the 
United  States,  shall  be  sentenced  to  confinement  at  hard  labor  for  a  period  not 
more  than  ten  years. 

"The  numerous  disasters  which  have  occurred  to  steamboats  on  our  lakes 
and  rivers  destructive  to  the  lives  of  passengers  became  so  frequent  as  to  call 
for  legislation  by  Congress,  in  whom  is  vested  the  commercial  power  in  regard 
to  our  commerce  with  foreign  nations,  and  among  the  several  States.  Many  of 
these  occurrences  were  believed  to  happen  through  the  ignorance  or  want  of 
attention  of  the  officers  on  board  the  vessel.  And  the  above  act  was  passed  to 
punish  any  misconduct,  negligence,  or  inattention  of  the  officers  on  board  of 
any  steamboat  or  other  boat  propelled  by  steam,  through  which  life  was 
destroyed. 

"  The  first  thing  to  be  observed  In  regard  to  this  law  is  that  every  one  who 
assumes  to  perform  certain  duties,  as  captain,  pilot  or  other  responsible  duty 
on  board  a  steamboat,  is  made  responsible  for  any  act  done,  through  ignorance 
or  negligence,  without  reference  to  his  fitness  for  such  dul^.  This  is  proper. 
Any  individual  who  is  incompetent  to  the  discharge  of  the  duties  of  engineer  Is 
guilty,  though  the  act  which  destroys  life  was  done  through  ignorance.  It  is  no 
mitigation  of  the  offense  that  the  engineer  erred  through  a  want  of  knowledge. 
He  should  not  have  engaged  In  a  datj  so  perilous  as  that  of  an  engineer,  where 
he  was  conscious  that  he  was  incompetent. 

'<The  explosion  which  took  place  In  the  case  before  us  was,  peihaps,  more 
destructive  of  life  than  any  other  which  has  occurred,  when  the  small  number 
of  passengers  on  board  the  Virginia  is  compared  to  other  explosions.  The 
question  you  are  to  try  Is,  did  it  occur  through  the  Ignorance  or  carelessness  of 
the  engineer?    No  other  person  on  board  the  boat  is  implicated. 

"  From  the  evidence  it  appears  that  there  was  an  unusual  pressure  of  steam 
on  ascending  the  river  from  Wheeling.    Weights  were  hung  on  the  safety  valvtf • 
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This  was  unusual.  One  of  the  witnesses  being  near  the  engine  saw  the  engineer 
sitting  in  a  cliair  reading.  He  observed  to  liim  that  the  boat  was  running  more 
rapidly  than  usual.  No  reply  was  made.  On  the  trip  up  the  river,  stopped  fre- 
quently. About  one  hundred  and  fifty  yards  below  the  place  of  explosion  the 
boat  rounded  to  the  shore,  where  it  remained  about  five  minutes;  the  steam 
was  not  worked  off  at  that  place,  nor  was  it  permitted  to  escape.  At  Litton*s 
wharf  the  boat  remained  about  five  minutes;  no  steam  was  let  off .  The  boat 
on  landing,  it  is  said  by  one  of  the  witnesses,  ran  on  the  ground,  which  caused 
her  to  careen,  the  side  of  the  boat  aground  being  higher  than  the  other  side. 
This  necessarily  threw  the  water  in  the  boilers  to  the  lower  side.  The  Area 
were  continued.  No  steam  escaped,  and  when  the  wheel  made  %  few  strokes  of 
backwater  which  drew  the  boat  from  the  ground,  it  assumed  a  level  position 
and  the  explosion  instantly  took  place.  Several  of  the  witnesses  said  the  explo- 
sion occurred  because  there  was  not  a  sufficient  quantity  of  water  in  the  boilers 
When  the  boilers  have  their  full  complement  of  water  a  boiler  very  rarely,  it  is 
supposed,  bursts.  But  when  there  is  a  deficiency  of  water  and  the  vessel  is 
careened,  the  upper  side  of  the  boiler  must  soon  become  heated  to  the  utmost 
extent,  and  when  water  is  suddenly  thrown  against  the  red  heat  of  the  boiler, 
as  it  must  be  when  the  vessel  is  afioat,  there  is  great  danger  of  an  explosion,  as 
the  water,  in  coming  in  contact  with  the  red  heat  of  the  boiler,  is  immediately 
converted  into  gas  and  an  explosion  generally  follows. 

''Now,  gentlemen,  it  is  for  you  to  say  whether  the  engineer  was  not  bound  to 
ascertain  the  quantity  of  water  in  the  boilers;  and  especially  whether  it  was 
not  his  duty  to  let  off  the  steam,  whenever  the  boat  lands  or  stops,  and  es- 
pecially when  the  steam  is  high.  If  in  this  respect,  or  in  any  other,  the  engineer 
was  guilty  of  negligence,  your  verdict  will  be  guilty.  It  is  true  the  punishment 
of  the  engineer,  if  guilty,  will  not  restore  the  dead,  or  mitigate  the  sufferings  of 
the  wounded.  But  the  example  will  be  salutary  to  prevent  like  occurrences  in 
future.    This  is  one  of  the  great  objects  of  punishment. 

'<  I  am  disposed  to  think  that  very  few  persons  consider  the  dangers  of  steam- 
boat traveling.  Every  passenger  sleeps  and  treads  upon  a  fiery  volcano,  gov- 
erned by  the  fixed  laws  of  the  most  dangerous  and  powerful  agent  in  nature. 
And  if  be  under  whose  superintendence  this  fiery  agent  shall  be  placed,  is  ignor- 
ant of  its  laws,  or  does  not  strictly  attend  to  them,  an  explosion  is  certain  and 
a  destruction  of  life  more  than  probable.  Custom  often  familiarizes  us  with 
dangers,  until  they  are  but  little  regarded.  But  when  the  agent  is  charged  and 
restrained  beyond  the  point  of  endurance  its  bonds  are  broken  and  destruction 
follows. 

<<It  is  your  province,  gentlemen  of  the  jury,  to  weigh  the  evidence  and  decide 
on  the  probabilities  of  guilt.  Guilt  in  such  cases  as  this,  is  seldom  susceptible 
of  clear  demonstration.  We  have  to  act  on  the  highest  degree  of  moral  cer- 
tainty. If  you  are  satisfied  in  such  a  view,  of  the  guilt  of  the  defendant,  you 
will  so  find;  but  if  your  minds  are  not  led  to  this  result,  you  wUl  find  the  de- 
fendant not  guilty." 

After  being  out  a  considerable  time,  the  jury  returned  a  verdict  of  not 
guUty. 

§  152.  Oivil  Wrong  —  Result  of  Act  not  Per  se  a  Orime  —  Negligence— 
Aooident.— In  Jg.  v.  FranlUinf^  recently  decided  in  England,  it  was  laid  down 
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that  the  mere  fact  of  a  cIyU  wrong  committed  by  one  person  against  another 
ought  Bot  to  be  used  as  an  incident  which  is  a  necessary  step  In  a  criminal  case, 
apart  from  the  question  of  criminal  negligence.  In  this  case  Charles  Harris 
Franklin  was  indicted  before  Field,  J.,  at  Lewis,  for  the  manslaughter  of  Craven 
Patrick  Trenchard. 

The  facts  were  as  follows :  — 

On  the  morning  of  the  25th  day  of  July,  1882,  the  deceased  was  bathing  in 
the  sea  from  the  west  pier  at  Brighton,  and  swimming  in  the  deep  water 
around  it.  The  prisoner  took  up  a  good  sized  box  from  the  refreshment  stall 
on  the  pier  and  wantonly  threw  it  into  the  sea.  Unfortunately  the  box  struck 
the  deceased  C.  P.  Trenchard,  who  was  at  that  moment  swimming  underneath, 
and  so  caused  his  death. 

Qore^  for  the  prosecution,  urged  that  it  would,  apart  from  the  question  of 
negligence,  be  sufficient  to  constitute  the  offense  of  manslaughter,  that  the  act 
done  by  the  prisoner  was  an  unlawful  act,  which  the  facts  clearly  showed  it  to 
be,  and  cited  the  case  of  Sez  v.  Fenton?-  This  case  is  referred  to  in  1  Russell 
on  Crimes  :*  '<  If  death  ensues  in  consequence  of  a  wrongful  act,  which  the  party 
who  commits  it  can  neither  justify  nor  excuse,  it  is  manslaughter.  An  indict- 
ment charged  that  there  was  a  scaffolding  tn  a  certain  coal  mine,  and  that  the 
prisoners,  by  throwing  large  stones  down  the  mine,  broke  the  scaffolding,  and 
that  in  consequence  of  the  scaffolding  being  so  broken,  a  corf  in  which  the  de- 
ceased was  descending  the  mine  struck  against  a  beam  on  which  the  scaffold- 
ing had  been  supported,  and  by  such  striking  the  corf  was  overturned,  and  the 
deceased  precipitated  into  the  mine  and  killed.  Tindal,  C.  J.,  saids  *ll 
death  ensues  as  the  consequence  of  a  wrongful  act,  which  the  party  who  com- 
mits it  can  neither  justify  nor  excuse,  it  is  not  accidental  death,  but  manslaugh- 
ter. If  the  wrongful  act  was  done  under  circumstances  which  show  an  intent 
to  kill  or  do  any  serious  injury  in  the  particular  case  or  any  general  malice,  the 
offense  becomes  that  of  murder.  In  the  present  instance  the  act  was  one  of 
'mere  wantonness  and  sport,  but  still  the  act  was  wrongful,  it  was  a  trespass. 
The  only  question,  therefore,  is,  whether  th%  death  of  the  party  is  to  be  fairly 
and  reasonably  considered  as  a  consequence  of  such  wrongful  act.  If  it  fol- 
lowed from  such  wrongful  act,  as  an  effect  from  a  cause,  the  offense  is  man- 
slaughter; if  it  Ls  altogether  unconnected  with  it,  it  is  accidental  death.*  *' 

Field,  J.  This  is  a  question  of  great  importance,  for  if  I  must  follow  the 
ruling  of  the  very  learned  judge  in  Begina  v.  Fenton^*  it  will  be  unnecessary  to 
go  into  the  question  whether  the  prisoner  was  guilty  of  negligence.  I  will  con- 
sult my  brother  Matthew  upon  the  point. 

Field,  J.,  after  a  short  interval,  returned  into  court  and  said :  I  am  of  opin- 
ion that  the  case  must  go  to  the  jury  upon  the  broad  ground  of  negligence  and 
not  upon  the  narrow  ground  prepared  by  the  learned  counsel,  because  it  seema 
to  me,  and  I  may  say  in  this  view  my  brother  Matthew  agrees,  that  the  mere 
fact  of  a  civil  wrong  committed  by  one  person  against  another  ought  not  to  be 
used  as  an  incident  which  is  a  necessary  step  in  a  criminal  case.  I  have  a  great 
abhorrence  of  constructive  crime.  We  do  not  think  that  the  case  cited  by  the 
counsel  for  the  prosecution  is  binding  upon  us  in  the  facts  of  this  case,  and, 
therefore,  the  dvil  wrong  against  the  refreshment-stall  keeper  Is  immature  to 
this  charge  of  manslaughter.    I  do  not  think  that  the  facts  of  this  case  bring  it 
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dearly  within  the  principle  laid  down  by  Tindal,  C.  J.,  In  SeginaY,  Fenton,  If 
I  thought  thifl  case  was  in  principle  like  that  case  I  wonid,  if  requested,  state  a 
case  for  the  opinion  of  the  Court  of  Criminal  Appeal.  But  I  do  not  think  so.  It 
was  not  disputed  that  the  prisoner  threw  the  box  over  the  pier,  that  the  box 
fell  upon  the  boy,  and  the  death  of  the  boy  was  caused  by  the  box  falling  upon 
Mm. 

OUlf  for  the  prisoner,  relied  upon  the  point  tliat  there  was  not  proved  such 
negligence  as  was  criminal  negligence  on  the  part  of  the  prisoner. 

FnxD,  J.,  in  summing  up  the  case  to  the  jury,  went  carefully  through  the 
eyidence  pointing  out  how  the  facts  as  admitted  and  proved  affected  the  pris- 
oner upon  the  legal  question  as  he  had  explained  It  to  them. 

The  jury  returned  a  verdict  of  manslaughter.  The  prisoner  was  sentenced  to 
two  months'  imprisonment. 

{158.  Person  not  Uable  for  all  Oonsequenoes  of  Wrongful  Act.  — In  PeO" 
pie  Y,  SockweUf^  it  W9A  held  that  there  can  be  no  conviction  of  homicide  on 
evidence  that  the  accused  knocked  the  deceased  down  with  Ms  fist,  and  a  horse 
jumped  on  Mm  or  kicked  him,  and  thus  killed  him.  Campbell,  C.  J.  **  Re- 
spondent was  convicted  of  manslaughter  for  killing  one  WUber.  The  death 
occurred  during  a  dispute  concerning  the  possession  of  a  horse.  Bockwell  was 
shown  to  have  struck  Wllber  with  Ms  fist,  and  knocked  Mm  down.  It  was  not 
shown,  directly,  how  he  was  killed,  but  it  appeared  distinctly  tMs  blow  did  not 
kill  Mm.  The  facts  indicated  either  that  Bockwell  kicked  Mm  after  he  fell,  or 
else  that  he  was  killed  by  the  horse  trampling  on  Mm,  On  a  first  trial,  the  jury 
disagreed.  On  a  second  trial,  after  being  out  some  time,  they  came  in  and 
asked  the  court  to  instruct  them, '  whether  the  respondent  would  be  guilty  if 
he  ksocked  Wllber  down,  and  the  horse  jumped  on  Mmy  Wllber,  or  kicked  Mm, 
and  thus  killed  Mm.'  To  which  inquiry  the  court,  as  the  record  shows,  '  reit- 
erated that  portion  of  the  charge  before  given,  that  he  would  be  guilty.' 
The  jury  then  found  Mm  guilty.  The  charge  before  given  was  unqualified  that 
if  the  blow  was  not  justifiable  and  Wllber  so  fell,  that  the  horse  jumped  and 
struck  Wllber  and  killed  Mm  with  Ms  feet,  or  klcUng  him,  respondent  was 
guilty.  It  is  impossible  to  maintain  such  a  charge,  without  making  every  one 
liable,  not  only  for  natural  and  probable  consequences,  but  for  all  possible  con- 
sequences and  circumstances  which  Immediately  follow  a  wrongful  act.  There 
was  no  necessary  connection  between  the  act  of  respondent  and  the  conduct  of 
the  horse,  wMch  he  can  not  be  said,  from  the  record,  to  have  been  responsible 
for.  And  the  case  was  not  even  put  as  permissive.  The  liability  was  laid  down 
as  positive.  The  conviction  can  not  be  maintained.  And  inasmuch  as  it  is 
clear,  from  the  record,  that  the  jury  would  not  have  convicted  except  upon  this 
Instruction,  we  think  tiie  court  below  should  be  advised  to  stop  the  prosecution." 
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MISTAKE  OF  LAW — FINDEB — l^TEAIT. 

B«  t;«  £eed« 

[1  C.  &  M.  806.J 

Before  Mr.  Justice  Colebidgb  (^Taunton) ^  1842. 

A  Pecwnt  Vlndiiur  Property  Is  not  entitled  to  keep  it,  the  owner  being  asoertained  hj 
him.  and  ignorance  of  this  role  of  law  will  not  exoase.  Bat  where  an  ignorant  penon 
fonnd  a  Ave  pound  note,  and  iqppropriated  it,  the  court  directed  the  Jury  to  consider  the 
state  of  the  llnder'a  mind,  and  if  they  thought  ahehelieyed  it  to  be  hers  by  right  of  find- 
ing, she  should  be  acquitted. 

The  prisoner,  Elizabeth  Beed,  was  indicted  for  stealing  a  five  pound 
note,  and  her  husband,  John  Beed,  for  receiving  it.  The  daughter  of 
the  prisoners  and  another  little  girl,  while  walking  in  the  street  at  Taun- 
ton, saw  a  small  piece  of  paper  lying  on  the  ground,  and  the  other  gurl 
directed  the  prisoner's  daughter  to  pick  it  up,  which  she  did,  and  gave 
it  to  her  companion.  It  was  a  five  pound  note,  and  the  prisoner's 
daughter,  on  returning  home,  told  her  mother  of  the  droumstance,  who 
thereupon  went  to  the  house  where  the  other  girl  lived,  and  said  to  her : 
^^  Where  is  that  note  which  our  Mary  picked  up?"  Upon  its  being 
given  to  her,  she  went  away  with  it,  and  gave  it  to  her  husband,  who 
converted  it  at  once  into  money.  When  the  note  was  missed,  and 
inquiry  was  made  for  it,  the  prisoners  both  denied  all  knowledge  of  any 
of  the  above  circumstances. 

Oreemooodf  for  the  prisoners,  submitted,  that  before  criminal  delin- 
quency could  be  established  against  them,  there  must  be  a  larceny, 
and  every  larceny  must  include  a  trespass ;  but  there  was  no  trespass 
here  on  the  part  of  Elizabeth  Beed.  The  old  authorities  in  Hale  and 
Hawkins  are  to  the  effect  that,  If  a  man  lose  goods  and  another  find 

1  DIFXNOBS.  80  (4M) 
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them,  and,  not  knowing  the  owner,  convert  them  to  his  own  use,  there 
is  no  larceny,  even  although  he  deny  the  finding  of  them  or  secrete 
them.  The  doctrine  must  be  taken  with  limitation,  no  doubt ;  and  the 
effect  of  the  cases  may  be  that  no  man  shall  excuse  a  finding  before  the 
thing  is  lost ;  therefore,  if  the  properly  be  not  lost,  he  shall  not  excuse 
himself  in  his  appropriation  of  it  by  saying  he  found  it.^ 

The  principle  is  the  same  which  Lord  Eldon  held  in  Carttoright  v. 
Oreen.^ 

CoLEBiDGB,  J.  I  agree  with  the  principle  entirely.  If  the  circum- 
stances under  which  property  is  found  be  such  that  the  ownership  has 
been  abandoned,  the  thing  is  bonum  vacans^  and  anyone  may  take  it ; 
but  if  the  ownership  be  not  abandoned,  the  thing  is  not  the  property  of 
the  finder ;  if,  in  addition  to  this,  the  person  who  finds  it  shows  no  in- 
tention to  find  out  the  owner,  or  to  return  it,  that  person  is  guilty  of 
larceny. 

.  Ghreenwoodf  to  the  Jury.  Before  these  parties  can  be  found  guilty, 
you  must  be  of  opinion  that  Elizabeth  Beed,  at  the  time  she  received 
the  note  from  the  little  girl,  had  the  intention  of  retaining  it,  knowing 
that  she  had  no  right  to  it.  If  she  thought  that  it  belonged  of  right  to 
her  daughter,  as  having  been  the  first  to  pick  it  up,  and  if  she  took  pos- 
session of  it  under  that  impression,  she  would  not  be  guilty  of  felony ; 
or  if  she  knew  that  she  had  no  right  to  it,.and  no  intention  to  keep  it 
arose  in  her  until  she  delivered  it  to  her  husband,  then  she  is  not  guilt|^ ; 
for  then  the  law  will  presume  that  she  was  acting  under  coercion,  and 
in  that  case,  the  husband  is  guilty  of  stealing,  and  not  of  receiving,  and 
the  parties  must  be  acquitted. 

Coleridge,  J.  (in  summing  up).  I  am  not  sorry  this  case  has  oome 
here,  as  it  affords  an  opportunity  of  setting  out  the  law  on  a  subject  of 
which  many  people  are  ignorant.  A  man  who  loses  anything  does  not 
thereby  lose  his  property  in  it,  and  the  finder  is  bound  to  restore  it  to  the 
owner,  if  possible ;  and  if  he  keeps  it  when  he  thinks  it  is  only  lost  by 
the  owner,  it  is  larceny  in  him.  If  the  property  be  found  when  it  is 
abandoned  by  the  owner,  it  is  his  own  who  finds  it.  If  the  property  be 
lost,  but  not  abandoned,  and  if  the  finder  find  it  with  intent  to  restore 
it,  but  afterwards  appropriates  it,  he  does  not  commit  larceny  in  the 
first  instance.    (EUs  lordship  then  went  into  the  facts  of  the  case.) 

Ignorance  of  tiie  law  can  not  excuse  any  person ;  but  at  the  same 
time,  when  the  question  is,  with  what  intent  a  person  takes,  we  can  not 
help  looking  into  their  state  of  mind ;  as,  if  a  prisoner  takes  what  he 
believes  to  be  his  own,  it  is  impossible  to  say  that  he  is  guilty  of 
felony.    Elizabeth  Beed  might  think  she  had  a  right  to  the  note,  in 

1  See  Merry  v.  Green,  7  M.  ft  W.  828.  a  8  Ves.  486 ;  S  Leach,  959. 
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oonseqnenoe  of  her  daughter  having  picked  it  up ;  and  if  she  have  acted 
openly,  yon  must  say  that  she  took  the  note  from  the  other  little  girl 
in  ignorance  of  the  continuing  rights  of  the  owner.  It  is  impossible 
almost  to  think  that  she  supposed  the  owner  to  have  intentionally 
abandoned  the  note,  but  yet  she  might  have  thought  that  her  daughter, 
having  first  picked  it  up,  had  a  right  to  it,  and  a  right  prior  to  that  of 
the  otiier  girl  who  first  saw  it ;  and,  thinking  so,  she  might  have  gone 
and  made  the  demand  for  it,  as  if  she  had  said,  ^  ^  You  have  Mary' s  note, 
give  it  up.*'  Under  these  circumstances,  she  could  not  be  guilty  of 
larceny.  But,  then,  the  conduct  of  the  parties  subsequently  to  this 
is  to  be  considered.  His  lordship  went  through  the  facts  subsequent  to 
the  taking. 

Verdict,  guiUy. 


inSTAEB  OF  BIGHT— LABCBNT. 

State  v.  Homes. 

ri7  Mo.  87f .] 

In  the  Supreme  Court  of  Missouri,  October  Term,  1862. 

A  Paurty  Taking  th«  Prop«rtsr  of  another  under  a  fair  but  mistoken  olalm  of  right  or 
title  is  not  gollty  of  lareeny. 

Appeal  from  St.  Louis  Criminal  Court. 

The  defendant  was  indicted  for  stealing  hogs.  The  evidence  for  the 
State  was,  that  the  defendant  and  another  man  (who  was  impleaded 
with  him,  but  against  whom  a  nol.  pros,  was  entered),  were  found  haul- 
ing five  hogs  away  on  a  wagon,  two  of  which  were  claimed  by  one  Fred- 
eric Price;  the  others  were  supposed  to  belong  to  the  defendant. 
Price's  hogs  were  marked,  and  had  been  running  at  large  when  defend- 
ant killed  them. 

On  the  part  of  the  defence  it  was  shown  that  defendant  formerly 
lived  in  tihe  neighborhood,  and  when  he  moved  away  left  twenty  or 
thirty  hogs  running  at  laige  there,  which  had  been  bought  by  him  of 
different  persons,  had  different  marks,  and  were  of  different  sizes ;  that 
defendant  was  advised  to  kill  his  hogs,  as  some  other  people  were  sup- 
posed to  have  altered  his  marks  on  some  of  them,  and  would  kill  them  if 
he  did  not ;  that  defendant  went  with  four  other  men  and  several  dogs 
to  the  place  where  the  hogs  were,  and  there  killed  openly,  between  nine 


468  IGNORANCE  AND  MISTAKE  OF  LAW  AND  FACT. 

o'clock  a.  HL  and  five  o'clock  p.  m.,  near  a  public  road  and  an  inhab- 
ited house,  keeping  up  much  noise  in  setting  the  dogs  on  the  hogs  and 
shooting  them.  The  defendant  also  proved  a  good  character  for  hon- 
esty. 

The  court  refused  the  following  instructions  asked  by  the  defend- 
ant:— 

1.  If  there  be  any  fair  claim  of  property  or  right  to  the  hogs  in  the 
defendant,  or  if  this  fact  be  brought  into  doubt  at  all,  the  jury  is  bound 
to  acquit. 

2.  The  time,  place  and  manner  of  killing  and  taking  possession  of  the 
hogs,  together  with  the  fact  that  the  defendant  had  hogs  in  that 
vicinity,  are  facts  which  the  jury  should  consider  in  making  up  their 
verdict. 

The  jury  found  the  defendant  guilty,  and  he  was  sentenced  to  three 
years*  imprisonment  in  the  penitentiary.  A  motion  for  a  new  trial 
was  overruled,  and  the  case  comes  to  this  court  by  appeal. 

Btlakd,  Judge,  delivered  the  opinion  of  the  court. 

The  attention  of  this  court  wiU  be  called  to  the  instructions  only, 
which  the  Criminal  Court  gave  and  refused  to  give  on  the  trial  in  this  case. 
The  instructions  refused  appear  in  the  above  statement ;  those  given  are 
as  follows :  ''If  the  jury  believe  from  the  evidence  that  the  defendant 
in  St.  Louis  County,  and  within  three  years  next  preceding  the  finding 
of  this  indictment,  did  steal,  take,  and  carry  away  any  of  the  hogs 
charged  as  the  property  of  Frederick  Price,  of  any  value  whatever, 
and  that  he  did  so  steal  for  the  purpose  of  converting  the  same  to  his 
own  use,  they  will  find  the  defendant  guilty  of  grand  larceny."  The 
other  instructions  given  have  reference  to  the  doctrine  of  possession  of 
stolen  property — of  the  punishment  for  grand  larceny,  and  of  doubt, 
etc. 

1.  From  the  facts  preserved  in  the  record  of  this  case,  it  is  the  opin- 
ion of  this  court,  that  the  Criminal  Court  should  have  given  the  first 
instruction  prayed  by  defendant,  as  set  forth  in  the  statement  above. 
The  instructions  given  by  the  court  do  not  put  the  doctrine  contended  for 
by  the  defendant  in  that  instruction,  before  the  jury,  and  yet  that  is  a  well 
founded  principle  in  criminal  law.  If  the  defendant  takes  the  property 
on  a  fair  color  of  claim  or  title,  though  he  may  be  mistaken,  yet  there 
is  wanting  one  essential  ingredient  in  felony,  namely,  the  felonious 
intent  with  which  the  property  was  taken ;  without  this  intent  it  is  no 
larceny. 

2.  The  second  instruction  prayed  for  contains  no  law  —  it  is  merely 
asking  the  court  to  comment  upon  the  facts  in  proof,  or  to  direct  the 
minds  of  the  jurors  to  such  facts.    It  is  no  error  to  fail  to  do  this. 
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In  the  instanotioiis  given  to  the  Jury,  it  would  have  been  more  in  ac- 
cordance with  the  law  for  the  court  to  have  defined  the  offense ;  to  have 
told  the  jury  what  constituted  larceny,  instead  of  saying  if  they  be- 
lieved that  the  defendant  did  steal,  etc. 

The  court  erred  in  not  giving  the  first  instruction  prayed  for  by  the 
defendant,  and  for  this  its  judgment  must  be  reversed.  The  other 
judges  concurring,  the  judgment  is  reversed  and  cause  remanded. 


4 

mistake— bobbebt— compelling  payment  of  debt  by  fobce. 

State  v.  Hollyway. 

[41  Iowa,  200;  20  Am.  Bep.  586.] 
In  t?ie  Supreme  Court  of  Iowa,  December  Term^  1875. 

Mistake  of  Law  >-  Bobbery.  —  H.,  by  means  of  threats  of  personal  Tiolenoe  and  menaoest 
compeUed  J.  S.  to  pay  to  him  money  which  H.  belieyed  to  be  Justly  dne  him  from  J.  S. 
-     Held,  not  to  oonsUtute  robbery. 

Indictment  for  robbery  committed  by  the  use  of  dangerous  and 
deadly  weapons  upon  the  person  of  one  John  Hamilton.  The  opinion 
states  the  case.    The  defendant  was  convicted  and  brought  the  appeaL 

J,  L.  MUcheUj  for  appellant. 

When  property  is  taken  under  claim  of  right,  although  the  claim  be 
unfounded,  the  act  does  not  constitute  robbery  even  when  force  or 
threats  are  used.^  There  is  no  felonious  intent  in  appropriating  prop- 
erty which  the  taker  believes  to  be  his  own.^  If  one  is  induced  by 
false  pretenses  to  pay  a  debt  he  justly  owes,  no  indictment  will  lie 
therefore.^ 

Jf.  E.  Cutts^  Attorney-General,  for  the  State. 

MiLLEB,  C.  J.  The  evidence  given  on  the  trial  shows  that  about  the 
18th  day  of  September,  1873,  the  defendant  drove  up  with  a  team  to 
the  place  of  business  of  John  Hamilton,  in  McPaul,  Fremont  County, 

1 1  Wheel.  Or.  Oas.  167;  2  East's  P.  0.  SIO;  s  People  v.  HaU,  6  Park.  <MS. 

1  Hale,  606, 007 ;  1  Leach,  48 ;  People  v.  Hall,  •  2  Bish.  Or.  L.  442. 

6  Park.  Or.  642;  Bosc.  Cr.  Sy.  894,  and  cases 
dted;  2  Bubs.  Cr.  64, 98;  2  Archb.  Or.  PL  A 
Tr.  866;  Barfo.  Cr.  Tr.  175;  8  Iowa,  640. 
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Iowa,  drew  a  revolver  and  threatened  Hamilton  that  if  he  did  not  pay 
him  (defendant)  money,  which  the  latter  claimed  was  due  him  from 
Hamilton,  he  would  shoot  him  (Hamilton) ;  that  defendant  demanded 
a  settlement  and  the  payment  of  the  amount  due  him,  admitting  that  he 
owed  Hamilton  a  small  store  account  which  he  consented  might  he 
deducted  from  what  he  claimed  of  Hamilton,  for  calves  sold  to  him  by 
defendant.  Hamilton  expressed  himself  ready  to  settle,  and  in  addi- 
tion to  the  account  presented  to  defendant  his  note  procured  by  Hamil* 
ton  from  a  third  party  and  which,  with  the  account,  exceeded  the  claim 
of  the  defendant.  .  The  defendant  refused  to  receive  the  note,  but  per- 
sisted in  demand  for  his  payment  of  the  balance  of  his  claim,  after 
deducting  the  store  account  and  in  his  threats  of  violence  in  case 
Hamilton  refused.  Under  these  threats  Hamilton  paid  defendant 
$10.60,  being  the  balance  due  him,  less  twenty  cents,  and  a  half  sack 
of  flour,  which  was  in  consideration  of  former  transactions  between 
them.  After  getting  the  money  and  the  flour  the  defendant  left  with- 
out trying  to  take  or  demanding  anything  else.  This  occurred  in  the 
afternoon.  The  defendant  had  been  at  Hamilton's  store  in  the  morn- 
ing, and  they  then  had  a  quarrel. 

Appellant  proposed  to  prove  that  the  day  prior  to  the  alleged  rol^bery 
Hamilton  had  gone  to  the  residence  of  the  defendant  for  the  purpose 
of  purchasing  of  him  some  calves ;  that  defendant  told  Hamilton  that 
his  (defendant's)  family  had  been  sick  for  a  long  time ;  that  he  was  poor, 
and  his  family  were  out  of  groceries  and  provisions,  and  in  need  of 
medicines,  none  of  which  he  could  buy  without  money ;  that  he  had 
nothing  else  out  of  which  he  could  make  the  money,  and  was  therefore 
compelled  to  sell  the  calves,  otherwise  he  would  not  sell  them  at  all; 
that  they  agreed  upon  the  price.  Hamilton  paying  $5  down  and 
agreeing  that  the  defendant  should  come  to  town  the  next  morning 
and  he  (Hamilton)  would  pay  him  the  balance,  after  deducting  a  small 
account  held  by  Hamilton  against  defendant,  in  money;  that  the 
defendant  agreed  to  this  and  delivered  the  calves  to  Hamilton,  who  took 
them  home  with  him.  The  defendant  further  proposed  to  prove  that 
Hamilton  had  purchased  the  note  on  the  defendant  after  he  had  bought 
and  agreed  to  pay  for  the  calves  in  cash.  All  of  this  evidence  the 
court  rejected  and  also  ruled  from  the  jury  all  the  evidence  before  g^ven 
in  regard  to  the  note.  The  defendant  also  proposed  to  prove  that  the 
money  received  from  Hamilton  was  applied  in  payment  of  his  claim  for 
the  calves  sold.    This  was  also  rejected. 

In  robbery  as  in  larceny,  it  is  essential  that  the  taking  of  the  goods 
be  animo  furandi.  Unless  the  taking  be  with  a  felonious  intent  it  is 
not  robbery.    If  a  man  under  a  bona  fide  belief  that  the  property  is 
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Ilis  own,  obtains  it  by  menaces,  that  is  a  trespass,  but  no  robbery.^ 
Though  the  defendant  take  the  goods  with  violence  or  by  putting  in 
fear,  yet  if  he  do  so  under  a  bona  fide  claim,  it  is  not  robbery  for  the 
reason  that  the  felonious  intent  is  wanting.^ 

If  one  be  induced  by  false  pretenses  to  pay  a  debt  which  he  justly 
owes,  already  due,  no  indictment  will  lie  therefor.^ 

In  the  case  of  People  v.  HdU,*  it  was  held  that  if  the  defendant  be- 
lieved that  he  was  getting  his  own  property  back  or  security  for  it, 
then  there  was  no  felonious  intent.  This  case  not  only  holds  that  it  is 
not  robbery  for  a  man  to  take  by  force  or  putting  in  fear  property  to 
which  he  believes  he  has  a  just  right,  but  also  that  to  take  security  for 
such  property  under*  like  circumstances  is  not  robbery. 

If  it  be  not  robbery  to  forcibly  take  property  from  another  as  a 
security  for  that  to  which  the  defendant  in  good  faith  lays  claim  as  the 
owner  thereof,  we  do  not  see  how  it  can  be  said  to  be  robbery  where 
the  defendant,  by  putting  in  fear,  compels  his  debtor  to  pay  that  which 
the  defendant  in  good  faith  believes  to  be  a  just  and  honest  debt  then  due. 
The  felonious  intent  is  wanting  in  the  latter  as  well  as  in  the  former  case. 
There  is  no  fraud  or  injury  intended  in  either  case.  The  intent  in  both 
is  to  obtain  that  which  he  believes  to  be  his  own  and  nothing  more. 
This  rebuts  the  inference  of  a  felonious  intent  that  would  arise  from 
the  forcil^e  and  unlawful  taking.^ 

In  all  cases  of  this  kind  the  question  whether  the  act  was  done  with 
a  felonious  intent  is  one  of  fact  and  for  the  jury.^  The  evidence 
rejected  by  the  court  below  tended  to  show  that  there  was  no  feloni- 
ous intent  on  the  part  of  the  accused,  and  it  should  have  been  admitted 
-for  that  purpose.  While  the  evidence  rejected  did  not  afford  a  justifi- 
oation  of  the*  act  of  the  defendant,  it  was  admissible  to  show  that  it 
^as  not  a  felony,  and  in  this  case  might  authorize  a  verdict  of  not 
guilty  of  the  crime  of  robbery  for  which  he  is  indicted. 

It  may  be  proper  to  say  that  although  in  the  absence  of  a  felonious 
intent,  it  is  not  robbery  to  compel  by  means  of  threats  of  personal 
Tiolence  and  menaces,  the  payment  of  money  against  the  will  of  the 
party  menaced,  it  is  nevertheless  an  offense  under  the  statutes  of  Iowa. 
The  act  is  unlawful  and  punishable  under  section  8871  of  the  code, 
which  provides  for  the  punishment  of  malicious  threats  with  intent  to 


1  B«x  V.  HaU,  8  Oar.  A  P.  400;  Hawkins'  *  2  Bish.  Cr.  L.  442,  and  cases  cited. 

P.  0.,  eh.  34.  see.  14.  «  6  Park.  Or.  642. 

s  2  Arohb.  Cr.  PI.  A  Pr.  866;  Bosc  Or.  Er.  *  See  State  v.  Bond,  8  Iowa,  640. 

0th  Am.  Ed.)  910,  and  eases  cited  In  the  *  People  v.  Hall,  6  Park.  Or.,  tt^^ra. 

notes;  Rex  v.  DonnaUy,  1  Leach,  196;  2  Am. 
•Or.  L.,  sec  1607,  and  cases  cited.  And  see  1 
Jftota.  Or.  872. 
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extort  money  or  property,  or  with  intent  to  compel  the  person  threat-^ 
ened  to  do  some  act  against  his  will  and  the  case  comes  within  this 
section  although  the  object  and  purpose  of  the  threats  have  been 
accomplished. 

The  judgment  of  the  District  Court  must  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Beversed. 


MI8TAEB— FEBSON    VOTING    WHEN    NOT     ENTTTLBD    TO— IGNO- 

BANCE    OF  FACT  AND  LAW. 

State  v.  Macombeb. 

[7  B.  L  349.] 

In  the  Supreme  Court  of  Rhode  lalandy  February  Term^  1863. 

To  Bender  a  Person  Liable  Under  the  Statate  for  TOtlng  et  an  eleetion  without- 
being  qualified,  the  vote  most  be  iraadolently  cast ;  and  an  honest  mistake  of  a  voter 
as  to  his  right  and  an  assertion  of  it  by  voting,  wiU  not  render  him  liable  nnder  the 
statate,  even  though  he  is  oognizant  of  the  facts  which  eonstitate  the  defect  in  hie 
right. 

At  the  October  term,  1862,  of  the  Court  of  Common  t^leas  for  th& 
county  of  Newport,  the  prisoner  was  tried  on  an  indictment  which 
charged,  *'  that  he,  the  said  Joseph  J.  Macomber,  at  Portsmouth  afore- 
said, on  the  second  day  of  April,  A.  D.  1862,  at  the  annual  election 
for  State  officers,  to  wit,  for  Governor,  Lieutenant-Grovernor,  Senators^ 
Bepresentatives,  Secretary  of  State,  Attorney-General  and  General 
Treasurer,  held  in  the  town  of  Portsmouth,  and  in  all  other  towns  and 
cities  of  this  State,  on  the  first  Monday  in  April,  A.  D.  1862,  being 
said  2d  day  of  April,  A.  D.  1862,  did  fraudulently  vote,  not  being- 
qualified  to  vote  according  to  the  constitution  and  laws  of  this  State ; 
and  then  and  there  well  femowing  that  he  had  no  right  to  vote  at  said 
election,  according  to  the  constitution  and  laws  of  this  State,"  etc. 

At  the  trial  before  Mr.  Justice  Shearman,  with  a  jury,  it  appeared 
that  the  prisoner's  name  was  upon  the  voting  list  prepared  by  the  board 
of  canvassers  of  the  town  of  Portsmouth,  for  the  election  of  Stat^ 
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oflSoers,  held  on  the  first  Wednesday  of  April,  1862 ;  that  in  the  year 
1861  no  registry  tax  was  paid  by  or  for  him,  but  that  a  road  tax  of 
seyenty-five  cents  was  assessed  against  him  for  that  year,  which  he 
woi^ed  oat,  and  that  on  the  assessor's  book  of  the  property  tax  of  the 
town  for  that  year,  there  was  this  entry:     ^' Isaac  Borden  by  J.  £• 
Macomber,  for  real  estate  $4,000,  $1,000,  for  personal  estate; "  the 
tax  for  the  personal  property  amounting  to  eighty-two  cents,  —  and  that 
separately  from  this  tax  for  personal  property,  Isaac  Borden  was  assessed 
for  $40,000,  personal  property.    It  further  appeared,  that  the  prisoner 
was  the  occupant  of  Isaac  Borden's  real  estate,  assessed  against 
^*  Borden  by  Macomber,"  as  above  in  1861,  and  that  the  tax  collector 
of  Portsmouth  for  that  year  called  upon  Borden  for  his  taxes,  Borden 
paid  him  all  the  taxes  assessed  against  him  as  above,  except  the  above 
tax  of  eigh1y«two  cents  for  $1,000,  personal  property,  which  he  said  the 
prisoner  must  pay,  and  that  he  must  see  the  prisoner  about  it ;  that  the 
collector  then  called  on  the  prisoner  for  that  tax,  and  that  he  paid  it  in 
the  year  1861.    One  of  the  assessors  swore,  as  his  explanation  of  the 
above  assessment  of  the  tax  on  real  and  personal  estate  against  '^  Isaac 
Borden  by  J.  E.  Macomber,"  that  it  was  the  custom  in  Portsmouth 
when  a  farm  was  let  out  to  tax  it  in  that  way,  putting  the  name  of  the 
occupant  after  that  of  the  owner,  but  that  there  was  no  tax  assessed 
against  the  prisoner  for  that  year,  to  lus  knowledge.    Three  of  the 
assessors  for  the  year,  including  the  town  derk,  who  was  one  or  them, 
swore,  that  this  was  an  assessment  against  the  prisoner  for  $1,000,  per> 
sonal  property,  for  the  year  1861, — the  town  clerk  swearing  that  he 
had  a  distinct  recollection  that  the  $1,000  personal  property  tax  against 
the  name  of  *'  Isaac  Borden  by  J.  E.  Macomber,"  was  meant  for  the 
prisoner's  tax ;  that  he  remembered  this,  because  there  was  not  another 
such  case,  to  the  best  of  his  remembrance,  on  the  book.    It  further  ap- 
pearti  from  the  testimony  of  the  three  assessors  last  referred  to,  and 
as  one  of  them  swore  from  the  former  tax  books  which  he  had  exam- 
Ined,  that,  for  the  last  few  year^,  the  prisoner  had  been  taxed  by 
placing  Mb  name  under  Borden,  among  the  '*  B's,"  for  $1,000  personal 
property ;  and  by  the  testimony  of  the  assessor,  who  had  examined  the 
former  tax  books  (the  town  derk),  that  a  few  years  earlier  he  found  the 
prisoner  taxed  amongst  the  '^M's,"  thus  ''Joseph  E.  Macomber, 
$1,000  personal  property."    All  the  witnesses  agreed  that  the  prisoner's 
general  character  for  honesty  was  good,  or  that  they  never  heard  any 
thing  against  it,  or  that  it  was  as  good  as  the  ''  average."    It  fur- 
ther i^)peared,  that  before  the  meeting  of  the  electors  in  April,  1862, 
the  prisoner  was  warned,  on  two  several  occasions,  that  he  had  no  right 
to  vote,  on  the  ground  that  no  tax  was  assessed  against  him,  and  that. 
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as  sworn  by  the  witness  who  afterwards  objected  to  his  vote  at  the 
meeting,  on  the  first  occasion,  the  prisoner  told  him  that  he  '^  was  try- 
ing to  scare  him ;"  and  on  the  second  occasion,  that  when  told  ^'  there 
was  no  tax  against  him"  the  prisoner  replied,  **that  it  was  done  by 
neglect  of  canvassers,  and  that  he  should  vote ;"  that  the  witness  and 
another  looked  over  the  collector's  book  in  the  town-hall,  in  the  prison- 
er's presence,  and  told  him  that  they  could  not  find  his  name  in  the 
book,  and  that  the  witness  told  him  he  should  not  complain  against 
him  if  he  voted ;  that  **  he  had  consulted  legal  advisers,  and  if  he  voted 
he  would  be  liable  for  an  action ;"  to  which  the  prisoner  replied,  that 
^«  he  knew  all  about  it,  and  wanted  none  of  my  (his)  advice."  The 
prisoner  also  said,  that  he  had  a  tax  of  eighty-two  cents,  but  the  wit- 
ness did  not  remember  that  he  said  anythinjf  about  the  road  tax.  On 
town-meeting  day,  when  the  prisoner  put  in  his  ballot  for  Senator  and 
Bepresentatives  to  the  General  Assembly  the  witness  last  referred  to 
objected  to  the  prisoner's  vote ;  but  the  moderator  replied,  '*  that  the 
name  was  upon  the  list,  and  that  he  must  receive  the  vote."  It  fur^ 
ther  appeared,  that  the  prisoner  was  returned  by  the  town  of  Forts- 
mouth,  as  a  juror,  at  the  April  term  of  the  Court  of  Common  Pleas, 
for  the  county  of  Newport,  1862. 

Upon  this  evidence  the  jury  found  the  prisoner  guilty ;  whereupon 
he  moved  this  court  for  a  new  trial,  upon  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  which  was  reported  in  eaOenso  to 
the  court. 

The  prisoner  was  indicted  under  Chapter  XXIX,  section  2,  of  the 
Revised  Statutes,  which  was  as  follows :  — 

*'  Seo.  2.  If  any  person  in  any  election  shall  fraudulently  vote,  not 
being  qualified,  or  having  voted  in  one  town,  or  ward,  or  shall  vote 
twice  at  the  same  election  for  the  same  candidate,  or  for  different  can- 
didates for  the  same  oflSce,  or  twice  in  different  places  at  the  same  elec- 
tion, he  shall  be  fined  one  hundred  dollars ;  and  no  person  after  the 
conviction  of  such  offense,  shall. ever  be  permitted  to  exercise  the 
privilege  of  voting  for  any  civil  or  military  oflScer." 

Peckham^  for  the  motion. 

Burgesy  Attorney  General,  against  it. 

Ames,  C.  J.  The  gist  of  the  offense  charged  by  this  indictment 
against  the  prisoner  is,  not  merely  that  he  voted  at  the  spring  election 
in  Portsmouth  without  being  qualified  to  vote,  but  he  did  so  fraudu- 
lently, that  is,  with  knowledge  that  he  was  unqualified.  In  this  view  of 
the  offense  we  are  all  of  opinion  that  the  evidence  did  not  support  the 
indictment.  The  prisoner's  name  was  upon  the  voting  list,  prepared  by 
the  canvassers  for  the  moderator  of  the  town  meeting.    Being  a  resi- 
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dent  of  Portsmouth,  his  right  under  the  constitution  to  vote  there  in 
1862,  depended  upon  whether,  being  registered  as  a  yoter  in  that  town 
on  or  before  the  last  day  of  December,  1861,  he  had  for  and  within  the 
year  next  preceding  the  time  he  offered  to  vote,  paid  a  tax  or  taxes 
assessed  against  him  to  the  amount  of  one  dollar.  He  had  duly  paid 
in  labor,  a  road  tax  to  the  amount  of  seventy  cents,  assessed  against 
him  for  1861,  and  had  also  paid  within  the  year  to  the  collector  of 
taxes,  upon  his  call,  a  personal  property  tax  to  the  amount  of  eighty- 
two  cents.  The  defect  of  the  qualification  is  supposed  to  exist  in  the 
fact  that  this  last  tax  was,  by  the  assessor's  book,  assessed  against 
Isaac  Borden,  and  not  against  him.  It  was,  in  fact,  with  a  tax  on  real 
estate,  assessed  against  ''Isaac  Borden  by  J.  E.  Macomber,''  what- 
ever that  assessment  means.  However  ambiguous  and  irregular  such 
an  assessment  may  be,  three  out  of  four  of  the  assessors  swore,  that 
what  they  intended  by  it  was  to  assess  the  prisoner  eighty-two  cents  for 
$1,000  personal  property,  and  Borden,  whose  tenant  the  prisoner  was, 
for  the  tax  on  $4,000  of  real  estate.  The  other  evidence  supports  the 
view  that  such  was  their  intent.  Some  years  before  the  prisoner  had 
been  assessed  by  his  own  name,  standing  in  its  proper  alphabetical 
place  on  the  assessment  book  for  $1,000  personal  property ;  but  for  the 
last  few  years,  as  we  should  judge  from  the  testimony,  since  be  had 
become  the  tenant  of  Borden,  for  the  same  sum, — his  name  beiog 
coupled  with  Borden's,  —  against  whom  the  assessment  was  designed 
to  charge  the  tax  of  the  real  estate,  while  Borden  was  separately  assessed 
for  $40,000  personal  estate.  Now,  the  question  was  not,  as  urged 
by  the  attorney  general,  merely  or  principally,  whether  this  ^as  a 
rigidly  correct  assessment  of  personal  property  tax  for  $1,000  against 
the  prisoner,  but  whether,  under  such  circumstances  he  might  not  fully 
deem  himself  assessed  for  the  tax,  especially  when  the  collector  had 
called  upon  him  for  it,  and  he  had  paid  it  within  the  year  before  he 
voted  as  he  had  done  in  years  before,  and  the  canvassers  had  put  his 
name  upon  the  voting  list. 

It  is  insisted,  that  as  the  facts  were  called  to  the  attention  of  the 
prisoner  before  he  voted,  by  a  person  who  challenged  his  vote  and 
threatened  to  prosecute  him  if  he  voted,  that  the  prisoner  voted  at  his 
peril.  It  is  evident  that  the  prisoner  regarded,  as  he  treated,  this,  as 
an  attempt  to  scare  him  from  the  exercise  of  his  right ;  and  we  are  yet 
to  learn  that  a  mistake  about  one's  rights,  with  full  knowledge  of  all 
the  facts  relating  to  them,  and  an  honest  assertion  of  them,  is  equiva- 
lent to  fraud,  under  such  a  statute  as  this.  The  statute  ^  visited  a 
penalty  upon  a  postmaster  who  wittingly,  willingly  and  knowingly  de- 
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tained  letters,  and  caused  them  to  be  detained  and  opened ;  bat  in 
MireUes  v.  Banning ^^  the  King's  Bench  held  that  a  postmaster  who 
deliyered  a  bankrupt's  letters  to  his  assignee,  believing  that  the  assignee 
was  entitled  to  them  for  the  purposes  of  the  commission,  and  such 
having  been  the  practice  of  the  office  for  more  than  thirty  years,  wa» 
not  liable  to  the  penalty.  It  is  not  the  mere  act  or  neglect,  but  the 
offense,  consisting  of  the  bad  intent  coupled  with  it,  which  the  law,  in 
such  cases,  designs  to  punish.  The  distinction  between  acts  done  hon- 
estly, under  a  mistaken  sense  of  right,  and  acts  done  fraudulently, 
with  a  consciousness  of  wrong,  is  familiar  to  every  one  who  has  had 
occasion  to  trace  the  boundary  line  between  trespass  and  larceny. 

All  the  evidence  in  this  case,  as  reported  to  us,  tends  to  show  that 
the  prisoner,  reputed  to  be  an  honest  man,  TOted  under  the  belief  that 
he  had  a  right  to  do  so ;  and,  without  canvassing  whether  the  property 
tax  that  he  paid  to  the  collector  was  regularly  and  properly  assessed 
against  him,  we  see  no  reason  to  doubt  that  he  thought  it  was ;  and 
accordingly,  on  that  ground,  order  the  yerdict  against  him  to  be  set 
aside,  and  a  new  trial  to  be  granted  to  him,  in  the  Court  of  Commoa 
Pleas  for  the  county  of  Newport. 


MISTAKE  — ILLEGAL  VOTING— BONA  FIDE  BELIEF  OF  QUALIFICA- 
TION. 

Commonwealth  v.  Bradfobd. 


[9  Mete.  268.] 

In  the  Supreme  Judicial  Court  of  Massachusetts^  March  Term^  184S. 


1.  nieffal  Vote  at  Sleotlon— Bona  Fide  Belief  of  Qoallfloatioii.  —On  an  indictment 
of  one  for  willfully  voting  at  an  election  knowing  himself  not  to  be  a  qnalifled  yoter,  the 
burden  is  on  the  prosecution  to  show  that  he  knew  he  was  not  qualified.  Where  the 
only  question  is  whether  he  had  resided  in  the  town  where  he  .TOted  six  months  next 
preceding  the  election,  evidence  that  he  had  resided  in  another  town  until  within  seven 
months  of  the  election  does  not  put  upon  him  the  burden  of  showing  that  he  had 
changed  his  residence,  but  the  burden  of  proof  to  support  the  indictment  remains  on 
the  Commonwealth. 

S2Bam.AAdol.90&. 
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%  BrldinuM  that  a  Partjr  Oonsnlted  ooanBel  as  to  bla  right  to  vote,  and  Babmitted  to 
them  the  taets  of  hie  case,  and  wae  advlBod  by  them  that  he  had  the  right,  is  admisiible 
bi  his  faTor,  on  the  trial  of  an  indictment  against  him  for  willf ally  Totingp  knowing  him- 
self not  to  be  a  qnalilled  Toter»  bat  is  not  oonolnsiye  evidenoe  that  he  did  not  know  that 
he  was  not  a  qoaliiied  Toter. 

The  defendant  was  indicted  for  voting  in  the  oily  of  Boston  at  the 
general  election  on  the  11th  of  November,  1844,  and  the  indictment 
alleged  that  he  was  not,  then  and  there,  a  legally  qualified  voter,  and 
that  he  had  not,  before  the  said  election  on  the  day  aforesaid,  resided 
in  the  Commonwealth  one  year,  and  within  said  city  six  months  next 
preceding  said  day ;  and  that  he,  then  and  there,  knowing  himself  not 
to  be  aqnalifled  voter  at  said  election,  did  in  ward  number  five,  of  said 
city,  willfully  give  in  a  vote  for  the  officers  then  to  be  chosen. 

The  defendant  was  tried  and  found  guilty  in  the  Municipal  Court,  and 
fhe  case  came  into  this  court  on  the  following  bill  of  exceptions:  '*  It 
was  admitted  by  the  defendant  that  he  voted  in  ward  five,  on  said  11th 
of  November,  and  the  only  question  was  that  of  his  domiciL  There 
was  evidence  tending  to  prove  that  the  defendant  had  resided,  for  many 
years  in  Kingston,  in  this  State,  and  was  a  resident  there  until  on  or 
about  the  1st  of  April,  1844,  when  he  came  to  Boston,  and  entered 
into  partnership  and  business,  with  the  express  understanding  that  he 
should  make  that  place  his  residence;  that  he  continued  in  Boston 
from  said  1st  of  April,  until  the  day  of  election,  with  occasional  re- 
turns to  Elngston,  where  his  family  remained,  till  a  short  time  previous 
to  the  election  when  they  came  to  Boston,  where  they  have  since  re- 
sided. There  was  also  evidence  tending  to  show  that  the  defendant's 
family  were  sick  and  unable  to  be  removed,  until  about  the  time  when 
they  came  to  Boston ;  and  there  was  conflicting  evidence  as  to  the  de- 
fendant's intentions  and  declarations  respecting  his  domiciL 

*^  It  was  also  in  evidence  that  the  defendant's  name  was  on  the  voting 
list  of  said  ward,  and  that,  on  the  day  he  voted,  and  previously  to  vot- 
ing, he  had  taken  legal  advice  of  several  counsel,  and  was  advised  that 
he  had  a  right  to  vote ;  and  there  was  further  evidence  to  show  that  he 
intended,  at  the  time  of  his  removal,  and  afterwards,  to  vote  in  Boston, 
provided  he  had  a  legal  right  so  to  do. 

^*  On  this  evidence,  the  presiding  judge  instructed  the  jury  as  fol- 
lows :  1st.  That  the  admission  of  the  defendant,  that  he  did  vote  at  the 
election  in  question,  was  equivalent  to  an  admission  that  he  did  '  will- 
fully,' that  is,  designedly,  vote  therein.  2d.  But  it  being  apparent, 
by  the  testimony  on  both  sides,  that  the  defendant's  domicil  was  in 
Kingston,  until  he  acquired  one  in  the  city  of  Boston,  the  burden  of 
proof  was  upon  the  defendant  to  satisfy  the  Jury  affirmatively  and  be- 
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yond  a  reasonable  doubt,  that,  on  the  11th  day  of  May,  1844,  he  had 
changed  his  domicil  from  Kingston  to  Boston,  and  there  dwelt,  and  had 
his  home  in  that  oily.  dd.  Bat  the  fact  that  defendant  had  consulted 
counsel,  with  reference  to  his  right  to  vote,  and  had  received  an  affirm* 
ative  answer,  could  not  be  regarded  as  negativing  a  knowledge,  on  his 
part,  of  his  want  of  the  legal  qualification  to  vote/' 

(7.  O,  DaviSy  for  the  defendant.  S.  2>.  Parker ^  for  the  Common- 
wealth. 

Shaw,  C.  J.  This  indictment  is  founded  on  the  Beyised  Statutes,^ 
which  provides  that,  *'  if  any  person,  knowing  himself  not  to  be  a 
qualified  voter,  shall  at  any  election,  wiUf uUy  give  in  a  vote  for  any  offi- 
cers to  be  then  chosen,  he  shaU  forfeit  a  sum  not  exceeding  $100  for 
each  offense." 

Several  exceptions  were  taken  to  the  decisions  of  the  Municipal  Court» 
upon  which  the  case  has  been  brought  here. 

1.  That  the  admission  that  the  defendant  voted  at  the  election, 
was  sufficient  to  support  the  averment  that  he  voted  willfully.  It  ap- 
pears by  the  biU  of  exceptions,  that  it  was  admitted  by  the  defendant 
that  he  did  vote  in  the  Fifth  Ward,  at  the  election  and  on  the  occasion 
stated,  his  name  being  on  the  voting  list. 

Considering  the  manner  in  which  the  word  "  willfully  "  is  used  in  the 
statute,  the  court  are  of  opinion  that  this  was  right.  It  may  sometimes 
mean  corruptly  or  unlawfully ;  but  in  this  section  where  the  gist  of  the 
offense  consists  in  the  other  clause  ''knowing  himself  not  to  be  a  legal 
voter,'*  the  term  "willfully"  means  designedly,  purposely,  with  an  in- 
tent to  claim  and  exercise  the  right  of  suffrage,  on  that  occasion,  in 
common  with  the  legal  voters  of  the  city. 

2.  The  question  was  whether  the  defendant  had  resided  six  months 
in  the  city  when  he  thus  voted,  being  one  of  the  necessary  constitu- 
tional qualifications.  It  was  admitted,  or  proved,  that  he  had  had  his 
domicil  in  Kingston,  in  this  State,  till  about  the  1st  of  April  preceding, 
and  the  question  was,  whether  he  had  acquired  a  domicil  in  Boston,  at 
or  before  the  11th  of  May  last,  being  six  months  before  the  election. 
It  being  proved  that  his  domicil  was  thus  at  Kingston,  the  court  in- 
structed the  jury  that  the  burden  of  proof  was  on  the  defendant,  to 
satisfy  them,  affirmatively,  and  beyond  a  reasonable  doubt,  that,  on  the 
11th  of  May  last,  he  had  changed  his  domicil  from  Kingston  to  Boston, 
and  there  dwelt,  and  had  his  home  in  that  city. 

The  court  are  of  opinion  that  this  direction  was  wrong,  and  that  the 
burden  of  proof  was  still  on  the  government  to  prove  that  the  def ecd- 

1  oh.  4,  BOO.  6. 
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ant  had  no  right  to  vote,  and  that  he  had  not  been  an  inhabitant  of  the 
city  six  months.  This,  it  is  true,  is  a  negative  proposition,  difficult  to 
prove,  but  necessaiy,  in  order  to  charge  a  party  with  a  criminal  offense. 
But  there  are  some  rules  applicable  to  such  a  case  which,  in  some 
measure,  relieve  this  difficulty.  If  slight  evidence  be  given  of  the  neg- 
ative proposition,  and  the  fact  be  of  such  a  nature  that  it  would  be 
obviously  in  the  power  of  the  other  party  to  give  full  and  ample  proof 
on  the  subject,  and  he  gives  none,  the  slight  evidence  would  become 
strong  and  cogent  proof  of  the  negative.  If,  for  instance,  a  person 
should  present  himself  as  a  voter  and  an  inhabitant,  and  some  evidence 
be.  given  that  he  has  not  been  known  or  seen  here  till  a  recent  period ; 
proof  that  he  first  came  to  a  lodging  within  the  city  within  a  few  days 
or  weeks  previous  to  the  election ;  that  he  was  not  before  known  to 
those  persons  who  would  be  likely  to  know  all  resident  inhabitants  — 
such  as  police  officers,  tax  collectors,  persons  employed  to  collect  names 
for  a  directory,  and  the  like— and  he  should  offer  no  proof  on  the 
subject,  such  proof  being  manifestly  within  his  power;  it  would  be 
strong  evidence  in  support  of  the  negative,  to  be  proved  that  he  had 
not  been  a  resident  inhabitant.  Some  maxims,  too,  on  the  subject  of 
domicil,  are  to  be  taken  into  consideration,  and,  probably,  were  re- 
garded by  the  learned  judge  as  sufficient  to  chapge  the  burden  of  proof. 
These  are  that  a  person  can  have  but  one  domicil  at  one  time ;  that  he 
must  have  a  domicil  somewhere ;  and  that  one  domicil  continues  until 
another  is  acquired. 

That  the  defendant  had  bben  domiciled  at  Kingston  until  a  recent 
period  was  a  material  fact,  and,  combined  with  other  slight  proof  — 
such  as  that  his  family  continued  at  Kingston,  that  his  residence  at 
Boston  was  casual,  temporary,  and  for  a  special  purpose  —  especially  if 
the  defendant  should  offer  no  evidence,  would  all  be  proper  and  compe- 
tent to  a  jury,  from  which,  if  uncontrolled,  they  might  infer  that  his 
domicil  was  at  Kingston,  and,  of  course,  not  in  Boston,  where  he  voted. 
But  after  all  the  evidence  on  both  sides  bearing  upon  the  question  has 
been  submitted  to  the  jury,  to  be  considered  in  connection  with  the 
maxims,  rules,  and  presumptions  in  regard  to  domicil,  it  is  for  the  jury 
to  be  satisfied,  on  the  whole  evidence,  in  order  to  warrant  a  conviction, 
that  the  defendant  had  not  had  his  home  in  Boston  six  months ;  and 
they  should  have  been  so  instructed. 

8.  One  other  exception  was  taken.  The  judge  directed  that  the  fact 
that  the  defendant  had  consulted  counsel  with  reference  to  his  right  to 
vote,  and  had  received  an  affirmative  answer,  could  not  be  regarded  as 
negativing  a  knowledge  on  his  part  of  his  want  of  the  legal  qualification 
to  vote. 


480  IGNORANCE  AND  mSTAKB  OF  LAW  AND  FACT. 

In  order  to  convict  a  party  under  this  statute,  which  is  extremely 
liberal  in  this  respect,  it  is  necessary  to  prove  not  only  that  the  party 
had  no  right  to  vote,  but  that  he  knew  it.  As  this  qualification  depends 
upon  domicil,  and  that  is  often  a  complicated  question  of  law  and  fact, 
we  have  no  doubt  that  if  the  voter,  in  good  faith,  and  with  an  honest 
purpose  to  ascertain  the  right,  shall  mi^e  a  true  statement  of  the  facts 
of  his  case  to  a  professional  man,  or  any  other  man  of  skill  and  experi- 
ence, capable  of  advising  him  correctly,  the  evidence  of  such  advice, 
and  the  facts  upon  which  it  was  taken,  are  competent  as  bearing  upon 
the  question  whether  he  knew  that  he  had  not,  a  right  to  vote.  For, 
although  the  jury,  with  the  aid  of  all  the  evidence  laid  before  them, 
with  the  lights  thrown  upon  it  by  our  exposition  of  the  rules  of  law, 
may  be  satisfied  that  he  had  not  the  qualification  of  residence,  and,  of 
course,  had  not  a  right  to  vote,  yet  they  may  also  be  satisfied  that  he 
did  not  know  that  he  was  not  a  legal  voter ;  and  the  means  he  took  to 
inform  himself  have  a  direct  bearing  upon  this  last  question.  The 
direction  of  the  court  upon  this  point  was  that  the  fact  that  the  defend- 
ant had  consulted  counsel  as  to  his  right  to  vote,  and  received  an  affirma- 
tive answer,  could  not  be  regarded  as  negativing  a  knowledge  on  his 
part  of  his  want  of  the  legal  qualification  to  vote. 

This  language  is  not  perfectly  clear,  and  we  have  had  some  little  dif- 
ference of  opinion  as  to  its  true  meaning.  If  the  judge  intended  to 
say  that  it  had  no  tendency  to  negative  such  knowledge,  we  think  it  was 
incorrect.  But  if,  as  it  seems  more  probable  from  the  language  and  the 
circumstances,  the  judge  intended  to  say  that  this  evidence  was  not 
conclusive — was  not  sufficient  of  itself  to  negative  such  knowledge,  if 
controlled  by  other  satisfactory  proof — we  think  it  was  correct.  But 
on  the  ground  of  the  second  exception  the  court  are  of  opinion,  and  do 
order,  ihst  the  verdict  be  set  aside,  and  a  new  trial  had  at  the  bar  of 
this  court 
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MISTAKE  OF  RIGHT  —  JIALICIOUS  TRESPASS. 

LoBSEN  V.  State. 

[62  Ind.  487.] 
In  the  Supreme  Court  of  Indiana^  November  Term^  1878. 

X  Xallolotui  Tnapaaa—  Mistake  of  Fact — Olalm  of  Title.  —  A  de/acto  neighborhood 
way  which  had  existed  for  years  across  the  land  of  A.  had  gates  across  it  for  the  accom- 
modation of  adjoining  proprietors.  A.,  claiming  to  be  the  nnincumbered  owner  of  the 
land,  remoy^  the  gates,  erecting  fences  in  their  stead,  whereupon  B.,  a  user  of  the 
way,  doabting  the  right  of  A.  to  fence  it,  consulted  counsel,  and  was  advised  that  he 
had  a  right  to  take  down  sufficient  of  the  fence  to  enable  him  to  pass  along  the  way, 
according  to  custom,  which  he  did,  and  thereupon  A.  caused  him  to  be  indicted  for 
malicious  trespass.  The  way  had  never  been  laid  out  by  anybody  having  competent 
authority  to  establish  highways,  nor  worked  by  any  supervisor,  but  A.  had  knowledge 
from  his  grantors  as  to  the  character  of  the  way  and  by  whom  it  was  used.  Held,  that 
the  legitimate  Inference  from  such  facts  is,  that  B.  acted  In  good  faith,  in  the  belief  that 
he  had  a  right  to  use  said  way,  and  used  it  in  that  belief  on  the  occasion  charged  in  the 
indictment,  and  therefore,  that  he  is  not  guilty  as  charged  In  the  indictment. 

'9.  Ualloe  Will  Not  be  Inferred  from  the  act  of  taking  down  the  fence,  when  the  cir- 
cumstances attending  the  commission  of  the  trespass  rebut  the  presumption  of  malice. 

From  the  Rash  Circuit  Court. 

Perkins,  J.  Indictment  for  malicious  trespass.  The  indictment 
charged,  that  Hayden  Lossen,  the  appellant,  did  then  and  there  unlaw- 
fully, maliciously,  etc.,  injure  and  cause  to  be  injured,  a  certain  fence, 
situated  upon,  etc.,  said  fence  being  then  and  there  the  property  of 
Augustas  Miller,  by  then  and  there,  etc.,  and  thereby,  permitting  stock 
to  get  into  the  inclosure  of  said  Miller,  and  the  stock  of  said  Miller  to 
stray,  etc.,  to  his  damage,  etc. 

The  defendant  was  arraigned,  pleaded  not  guilty,  was  convicted  and 
fined  in  the  sum  of  fifty  cents. 

A  motion  for  a  new  trial  was  denied. 

The  only  error  assigned  is  the  overruling  of  the  motion  for  a  new 
trial. 

The  grounds  of  the  motion  were :  — 

1.  Finding  is  not  justified  by  the  evidence,  and  is  contrary  to  law. 

2.  Newly  discovered  evidence. 

The  newly  discovered  evidence,  even  had  there  been  any  diligence 
shown  in  the  premises,  could  not  have  justified  the  granting  of  a  new 
trial.  It  could  not,  legitimately,  have  had  any  material  influence  upon 
the  decision  of  the  cause.  But  we  think  the  evidence  given  on  the  trial 
failed  to  make  a  case  against  the  appellant.  It  will  be  stated  with  some 
fullness  hereafter  in  this  opinion.  In  our  law  there  are  two  general 
classes  of  trespasses.  Those  of  both  classes  expose  the  committer  to  a 
1  Defsnces.  81 
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civil  action  for  damages.    B^bth  classes  are  tOrts ;  but  those  of  one  clas» 
only  are  crimes. 

The  criminal  class  embraces  two* kinds:  One  in  which  malice  is  an 
essential  ingredient ;  the  other  in  which  it  is  not. 

It  is  enacted  in  the  criminal  code,  that  ^*  every  person  who  shall 
maliciously  injure,  or  cause  to  be  injured,  any  property  of  another,  or 
any  public  property,  shall  be  deemed  guilty  of  anuJidous  trespass,  and 
be  fined  not^  exceeding  twofold  of  the  value  of  the  damage  done,  to 
which  may  be  added  imprisonment  not  exceeding  twelve  months."  ^ 

Section  14  of  the  same  code  specifies  certain  trespasses  which  are 
crimes  without  the  ingredient  of  malice ;  but  the  case  at  bar  falls  under 
section  13,  above  quoted. 

Civil  liability  for  a  trespass  does  not  necessarily  depend  upon  a  par- 
ticular state  of  mind  or  heart  at  the  time  in  the  trespasser.  Criminal 
liability,  in  one  of  the  kinds  of  criminal  trespass,  does. 

Did  the  facts  in  this  case  tend  to  establish  a  criminal  trespass,  under 
section  13? 

The  alleged  trespass  was  committed  by  throwing  down  certain  por- 
tions of  fences. 

A  de  facto  neighborhood  way  had  existed  for  years  across  the  land 
of  the  prosecuting  witness.    There  were  three  gates  upon  it  for  the 
accommodation  of  adjoining  proprietors.    In  April,  1876,  the  prosecut- 
ing witness  claiming  to  be  the  unincumbered  owner  of  the  land  removed 
two  of  the  gates  and  erected  fences  across  the  way  in  their  stead.     The 
defendant  in  the  indictment,  and  a  user  of  the  way,  doubting  the  right, 
of  the  prosecuting  witness  to  fence  it  up,  consulted  counsel,  and  was 
advised  that  the  act  of  fencing  was  wrongful,  and  that  he  had  a  Tight^ 
to  take  down  sufficient  of  the  fence  to  enable  him  to  pass  along  thei 
way,  according  to  custom.    He  did  so,  and  thereupon  the  prosecuting 
witness  caused  him  to  be  indicted  for  malicious  trespass,  on  which 
indictment  the  conviction  above  mentioned  was  obtained. 

The  history  and  character  of  the  way  are  given  in  the  following  ad- 
mitted facts: 

^*  It  is  admitted  by  the  defendant  and  State,  that  the  pass-way,  over 
which  the  defendant  traveled  at  the  time  the  fence  was  alleged  to  have 
been  thrown  down,  was  never  laid  out  by  anybody  having  competent 
authority  to  establish  highways,  that  it  never  was  worked  by  any  super- 
visor, or  by  men  in  that  road  district  under  charge  of  a  supervisor ;  that 
there  has  been  a  line  of  travel,  marked  by  wagon  tracks,  from  the  south 
side  of  said  section  of  land  to  the  north  side,  varying  at  times  from  one 
place  to  another ;  that  said  passage  way  ran,  varying  somewhat,  but 
in  the  general  northern  direction,  and  that  said  way  has  been  used). 

1 1 B.  8. 1876,  p.  4ffi,  seo.  18. 
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varying  as  above  stated,  for  the  convenience  of  Charles  Lossen  and 
Thomas  Amos,  and  such  persons  who  desired  to  visit  them,  or  perform 
work  for  them,  for  the  past  sixteen  years,  and  that  Miller,  the  prosecut- 
ing witness,  had  knowledge  of  such  facts  of  his  grantors/' 

The  controlling  question  in  this  case  is,  not  whether  the  so-called 
highway  across  which  the  fences  were  erected  that  the  appellant  took 
down,  was  or  was  not  a  legal  highway,  but  whether  he  took  down  said 
fences  maliciously  or  mischievously ;  though  it  may  properly  be  ob- 
served, that  proof  that  it  was  a  legal  highway  might  have  been  a  de- 
fence to  the  prosecution.  The  primary  object  of  this  prosecution,  we 
may  remark  further,  was  not,  or  should  not  have  been,  to  determine  the 
legality  of  the  highway.  That  question  would  more  properly  be  de- 
termined in  a  dvll  suit,  in  which  the  parties  might  have  stood  upon  more 
nearly  equal  grounds.^ 

We  lay  down  this  proposition  as  law  applicable  to  the  prosecution. 

If  the  appellant  believed  in  good  faith,  that  he  had  a  right  to  use 
said  way,  and  used  it  in  that  belief,  on  the  occasion  charged  in  the 
indictment  now  before  us,  he  was  not  guilty  as  charged  in  said  indict- 
ment.^ 

We  think  the  legitimate  inference  from  the  evidence  is,  that  he  so 
acted  in  the  premises. 

Counsel  for  the  State  argue  that  the  fact  that  appellant  took  down 
the  fences  was  clearly  proved,  and  that  malice  wiU  be  inferred  from 
the  act.  This  is  not  the  rule  when  the  circumstances  attending  the 
commission  of  the  trespass  rebut  the  presumption  of  malice,  however 
it  may  be  in  other  cases. 

The  judgment  Is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


mi8taeb— bona  fidb  claim  of  bight— criminal  tbe8pass. 

State  v.  Cbosset. 

[81  N.  C.  «79.] 

In  the  Supreme  Court  of  North  Carolina,  June,  1879, 

Bona  ndeOlalm  of  Blffht^Xreapaas.— Onewho  enters  upon  the  land  of  another 
under  a  bona  ;Me  claim  of  right  is  not  guilty  of  a  criminal  offense.  Hdd,  ih&refof,  that 
where  an  employe  of  a  railroad  company  was  ordered  to  fell  trees  upon  land  adjacent 
to  its  track  which  had  been  conveyed  by  the  owner  for  right  of  way,  he  was  not  indid* 
able  for  a  willful  trespass. 

1  Windsor  v.  State,  IS  Ind.  875;  Dawson    >  Palmer  «.  State,  m^a, 
V.  State,  68  Ind.  478;  Palmer  v.  State,  46 
Ind.  888. 
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Indictment  for  misdemeanor  under  Revised  Statutes,^  held  at  spring 
term,  1879,  of  Rowan  Superior  Court  before  Schenck,  J. 

The  Attomey'&eneral  for  the  State ;  Kerr  Oraige  for  Miller ;  J.  M. 
McCorkley  for  defendant. 

Ashe,  J.    The  defendant  was  Indicted  for  entering  upon  the  land  of 
one  Jesse  W.  Miller,  and  blazing  and  felling  trees  on  the  same  after 
having  been  forbidden  so  to  do  by  the  owner  of  the  premises.    At 
spring  term,  1879,  of  Rowan  Superior  Court,  the  case  was  brought  to 
trial  by  a  jury,  who  returned  a  special  verdict  finding  the  following 
facts:  '' The  defendant  as  section  master  of  the  Richmond  and  Dan- 
ville Railroad  Company  entered  upon  the  premises  of  one  Jesse  W. 
Miller  after  being  forbidden  so  to  do,  and  blazed  the  timber  for  the 
distance  of  one  hundred  feet  from  the  center  of  the  railroad  track. 
Henry  Miller,  the  ancestor  of  the  said  Jesse  W.  Miller,  executed  a  deed 
to  the  North  Carolina  Railroad  Company  for  the  right  of  way,  as  the 
defendant  alleges,  and  also  for  the  use  of  one  hundred  feet  of  said 
lands  measured  from  the  center  of  said  railroad  track;  but,  as  the 
State  alleges,  only  covering  the  right  of  way  and  reserving  to  th^ 
grantor  the  use  and  enjoyment  of  the  land  up  to  the  line  of  the  rail- 
road track."    They  further  find  as  a  fact  *'  that  the  defendant  acted 
under  orders  of  the  North  Carolina  Railroad  Company,  and  felled  and 
destroyed  the  timber  as  aforesaid  for  the  purpose  of  keeping  leaves 
from  falling  on  the  railroad  track  and  filling  up  the  ditches  and  for  the 
purpose  of  letting  the  sun  shine  on  the  track,  and  so  as  to  enable  the 
company  to  have  a  view  of  said  track." 

Upon  the  finding  of  the  jury,  His  Honor  rendered  a  judgment  in 
favor  of  the  defendant,  from  which  the  State  appealed. 

(Omitting  another  ruling.) 

The  defendant  plead  specially  that  he  had  the  right  to  do  the  acts  as 
stated  in  the  bill  of  indictment,  and  relied  for  his  defence  upon  the 
deed  made  by  Henry  Miller  and  others,  to  the  president  and  directors 
of  the  North  Carolina  Railroad  Company,  conveying  to  said  company 
the  right  of  way,  and  the  facts  which  were  found  by  the  jury  in  their 
special  verdict. 

In  construing  the  deed,  the  first  rule  to  be  observed  is  to  as\3ertain 
the  intention  of  the  parties  to  be  gathered  from  the  words  of  the  deed 
and  the  purposes  of  the  grant  in  contemplation  of  the  parties.  The 
deed  was  made  by  the  ancestor  of  Jesse  W.  Miller,  to  the  president 
and  directors  of  the  North  Carolina  Railroad  Company,  avowedly  to 
secure  to  them  the  right  of  way  for  a  railroad,  to  be  constructed  over 
and  across  his  land,  and  the  right  to  use  any  part  thereof  convenient 
and  adjacent  to  said  track  which  may  be  necessary  for  its  con- 
struction ;  reserving  the  right  to  use  the  land  up  to  said  road,  so  that 

1  ch.  132,  sec  U6  (Battle). 
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he  in  no  wise  obstrAct,  or  interfere,  or  endanger  said  road  in  track, 
culvert  or  ditches ;  and  the  grantor  stipulated  that  he  was  not  to  put 
any  building  or  other  material  within  one  hundred  feet  of  the  center  of 
said  road  except  at  his  own  risk. 

The  deed  having  been  made  for  the  purposes  indicated,  it  follows 
that  every  thing  which  was  necessary  to  the  use  and  enjoyment  of  the 
right  of  way,  within  the  power  of  the  grantor  to  convey,  would  also 
pass.  The  grant  of  a  thing  will  include  whatever  the  grantor  had  the 
power  to  convey,  which  is  reasonably  necessary  to  the  enjojrment 
of  the  thing  granted.^  And  when  a  thing  is  granted,  all  the  means  to 
attain  it  and  all  the  fruits  and  effects  of  it  are  granted  also  and  shall 
pass  inclusive  together  with  the  thing,  by  the  grant  of  the  thing  itself, 
without  the  words  cum  pertinentiisj  or  such  Uke  words.^  It  is  evident 
from  the  words  of  the  deed  that  it  was  the  intention  of  the  grantor 
that  the  grantee  should  have  the  right  to  use  his  land  adjacent  to  the 
track  for  the  necessary  uses  and  requirements  of  the  road,  to  the  dis- 
tance of  one  hundred  feet  from  its  center.  And  this  oonstructioix  is 
especially  aided  by  the  stipulation  in  the  deed  that  the  grantor  will 
in  ''  nowise  obstruct,  interfere,  or  endanger  said  road,  in  track,  culvert, 
or  ditches,''  and  would  put  no  building,  etc.,  within  one  hundred  feet 
of  said  road,  except  at  his  own  risk.  In  this  view  of  the  case,  we  think 
the  railroad  company  had  the  same  use  of  the  land  of  the  grantor  for 
the  purposes  of  constructing,  protecting,  and  repairing  their  road,  as 
they  would  have  had  if  the  one  hundred  feet  on  each  side  of  said  road 
had  been  condemned  in  the  mode  prescribed  in  the  charter.  And  if  it 
had  been  condemned  according  to  the  provisions  of  the  charter,  the 
company  would  certainly  have  had  the  right  to  fell  the  trees  along  the 
track,  within  the  one  hundred  feet,  ''  to  keep  the  leaves  from  falling  on 
the  track,  and  filling  up  the  ditches,  and  for  the  purpose  of  letting  the 
sun  shine  on  the  track  of  said  road,  and  so  as  to  enable  the  company  to 
have  a  view  of  the  track."  '  And  the  exercise  of  this  right  by  the  com- 
pany would  not  interfere  with  the  grantor's  qualified  right  as  reserved 
by  him  to  use  the  land  up  to  said  road. 

But  aside  from  this  view  of  the  case,  we  hold  that  as  the  defendant 
entered  upon  the  land  by  the  orders  of  the  railroad  company  who  held 
the  deed  of  Henry  Miller,  under  whom  Jesse  W.  Miller  claimed  for  the 
right  of  way,  his  entry  was  bona  fide  and  therefore  not  in  violation  of 
the  provisions  of  the  act  of  1866,  chapter  61,  which  was  intended  to 
prevent  trespasers  and  *' interlopers"  after  being  forbidden  by  the 
owners  from  entering  upon  their  lands,  and  does  not  apply  to  persons 
who  enter  under  Abanafide  daimof  right.^ 


1  S  Wasbb.  on  Real  Prop.  841. 

*  Broom  Leg.  Max.  96. 

•  Bralnard  v.  Clap,  10  Ovah.  6. 


«  State  V.  Euan,  68  N.  O.  281;  Stata 
Hawks,  66  N.0.6IS. 
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MISTAKE  —  OFFICEB— EXTORTION. 

Commonwealth  v.  Shed. 

[1  Mass.  228.] 
In  the  Supreme  Jttdidal  Court  of  MaasachusettSy  November  Term^  1804. 

An  OAoer  taUnff  a  Vaa  Larvor  tban  he  U  entitled  to,  by  reason  of  h\B  honest  mlstilre 
of  his  rights,  is  not  guilty  of  extortion. 

This  case  was  an  appeal  from  the  judgment  of  the  Court  of  Sessions, 
rendered  upon  an  indictment  against  the  defendant  which  charged  that 
he,  being  a  deputy  sheriff  under  the  sheriff  of  this  county,  on  the  — 

day  of ,  at ,  and  then  and  there  having  a  writ  of  execu- 

tion  in  his  hands,  committed  to  him  to  serve  and  execute  according  to 
the  precept  thereof,  which  writ  was  directed  to  the  said  sheriff  or  his 
deputy,  and  was  in  favor  of  one  F.  B.  against  J.  B.,  with  force  and 
arms  did  then  and  there  willfully  and  corruptly  demand  and  receive  of 
the  said  J.  B.  greater  fees  for  tiie  service  of  said  execution  upon  the 
said  J.  B.  than  are  allowed  and  provided  by  a  law  of  this  Commonwealth 
passed  the  ISth  of  Feb.,  1796,^  to  wit:  tiie  sum  of  three  dollars  and 
sixty-four  cents,  against  the  peace,  etc.,  and  the  law  in  that  behalf  made 
and  provided. 

The  defendant  pleaded  not  guilty. 

The  amount  of  the  execution,  including  damages  and  costs  therein 

mentioned  was  1058  dollars  and  95  cents ;  and  the  judgment  debtor, 

who  was  a  witness  in  the  case,  testified  that  the  defendant  demanded 

and  received  from  him  16  doUirs  and  4  cents  for  the  fees  of  collecting ; 

and  it  was  agreed  by  S.  Dana,  for  the  prosecutor,  and  L.  Bigelow  for 

the  defendant,  that  the  legal  fees  for  lev3ring  and  collecting,  including 

80  cents  for  levying,  amounted  to  15  dollars  and  56  cents,  computed  as 

follows,  viz. :  — 

f   c 

The  first  100  dollars,  at  4  cents  per  dollar 4  00 

Second     do               at  2    do                      2  00 

854  dollars                  at  1    do                       8  54 

Travel 72 

Levying 80                  i 

•16  66 

The  defendant  proved  that  be,  having  arrested  the  judgment,  was  re- 
quested by  hinr  to  allow  him  time  to  procure  money  to  satisfy  the  exe- 
cution, or  such  security  for  the  payment  of  the  contents  of  it  as  would  ■ 
be  satisfactory  to  the  judgment  creditor ;  that  he  did  allow  him  time               ^ 

1  Stat  1U6,  oh.  4L  ! 
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ior  that  purpose  and  was  pat  to  extra  trouble  and  expense  thereby ; 
that  the  debtor  while  under  the  arrest  conducted  himself  in  such  a  man- 
ner as  to  render  it  necessary  to  procure  keepers,  the  expense  of  which 
was  computed,  and  occasioned  the  sum  taken  to  exceed  the  common 
fees,  and  this  was,  at  the  time,  declared  and  stated  by  the  defendant  to 
the  debtor. 

The  court  doubted  whether  the  sum  of  80  cents  which  was  taxed  for 
levying  was  authorized  by  the  statute ;  but  it  being  agreed  by  the  coun- 
sel on  both  sides  that  the  usage  in  this  country  had  been  uniform  in  tax- 
ing that  sum  in  the  fees  of  ofAcers  who  collected  executions,  the  court 
said  that  as  it  respected  that  part  of  the  sum  received  by  the  defend- 
ant, the  fact  would  not  evince  a  corrupt  intention,  and  therefore  would 
not  bring  his  case  within  the  statute,  though  whether  he  could  on  that 
ground  justify  in  a  civil  action  taking  that  sum,  was  another  question. 
And  S^WALL,  J.,  who  charged  the  Jury,  stated 'that  if  they  believed  the 
48  cents  excess  was  taken  for  extra  trouble  and  expense,  they  must 
acquit  the  defendant,  as  the  sum  of  15  dollars  and  66  cents  was  no 
more  than  the  legal  and  customary  fees ;  that  if  they  doubted  as  to  that, 
yet  if  they  believed  it  was  taken  from  a  mistake  in  computation,  or  that 
the  defendant  thought  he  had  a  right  to  take  it,  although  he  had  not  a 
strict  legal  right,  they  must  also  acquit;  that  possibly,  in  a  civil  action, 
be  might  be  compelled  in  such  case  to  refund,  but  the  smaUness  of  the 
sum  which  was  taken  beyond  the  legal  fees,  rendered  it  extremely  im- 
probable that  there  should  have  existed  a  corrupt  intention ;  of  that, 
however,  the  Jury  were  the  judges ;  but  unless  the  excess  were  willfully 
and  corruptly  demanded  and  received,  it  was  not  within  the  statute. 

The  jury  without  leaving  their  seats,  acquitted  the  defendant. 


mSTAEB  —  ISSUING  UCENSB   IN  WBONG  70BM  NOT  INDICTABLE. 

State  v.  Oabbneb. 

[5  Nev.  877.] 

In  the.  Supreme  Court  of  Nevada^  January^  1870. 

A  statute  Provided  tliat  it  BboQld  be  OSrlmiiua  to  Iflsae  Ueeniaa  ezo«pt  in  a  Mrttla 
form.  A  deputy  sheriff  on  iesning  a  lioenBe  fonnd  he  had  no  proper  forms  or  blanks 
and  therefore  had  a  paper  drawn  up  by  an  attorney,  which  he  issued  as  a  lioense. 
There  was  no  fraud  or  fraudulent  intent  on  his  part.  Mad,  that  he  was  not  erlmlnally 
liable  under  the  statute. 

Appeal  from  the  District  Court  of   the  Sixth  Judicial  District, 
Marshal  County. 
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n.  M,  Steele^  for  appellant. 

22.  M.  CUirke,  Attorney-G^neral,for  respondent. 

Whitman^  J.  (Lewis,  C.  J.,  dissenting). 

Appellant  was  tried,  indicted  and  convicted  of  a  felony,  ander  a 
statute  of  this  State  which  provides  that:  ^*  If  either  the  county  treas- 
urer, county  auditor,  sheriff,  or  any  other  person,  shall  issue,  have  in 
his  possession  with  intent  to  circulate,  or  put  into  circulation,  any  other 
license  than  those  properly  issued  to  the  sheriff  under  the  provisions  of 
this  act,  the  person  so  offending  shall  be  guilty  of  felony,  and  on  con- 
viction be  sentenced  to  imprisonment  in  the  State  prison  for  a  term  not 
less  than  one  year  nor  more  than  four  years."  ^ 

The  undisputable  facts  in  evidence  were  that  appellant  as  deputy 
sheriff  and  collector  of  licenses,  had  brought  suit  as  by  statute  au- 
thorized against  certain  merchants  doing  business  within  his  county 
without  license ;  that  they  had  settled  the  suit  by  paying  costs  and 
amount  demanded  for  license,  and  thereupon,  he  having  no  proper 
forms,  had  given  them  a  paper  written  by  his  attorney,  and  signed  by 
himself,  purporting  to  be  a  license.  There  was  no  pretense  of  any 
fraud,  or  fraudulent  intention  on  his  part,  further  than  indicated  by  the 
mere  naked  act.  On  the  contrary,  the  district  judge  trying  the  cause 
was  so  much  impressed  with  the  hardship  of  the  case,  that  he  combined 
with  his  sentence  of  one  year's  imprisonment  in  the  State  prison  an 
earnest  recommendation  that  appellant  be  pardoned,  and  restored  to  all 
the  rights  of  citizenship,  at  the  earliest  possible  moment. 

This  statement  suggests  an  anomaly,  opposed  alike  to  reason,  justice, 
and  law.  The  error  of  the  case  consists  in  the  too  narrow  view  taken 
of  the  statute  in  question.  The  district  judge,  while  apparently  regret- 
ting the  necessity,  felt  himself  compelled  to  construe  the  statute  liter- 
ally and  technically,  without  reference  to  the  general  principles  of 
criminal  law.  Thus,  he  says  in  his  charge  to  the  jury:  ^' When  any 
person  presumes  to  license  such  businesis  transactions,  otherwise  than  as 
the  law  directs,  he  is  a  breaker  of  the  law,  *  *  *  the  chief  question 
being  whether  he'  issued  the  license  described  in  the  indictment.  The 
gist  of  the  offense  charged  is  the  issuance  of  the  license  as 
charged.  *  *  *  If ,  therefore,  in  considering  the  evidence  and  the 
law  given  you  in  court,  you  find  the  defendant,  T.  S.  Gardner,  did 
issue  a  license  other  than  the  one  properly  issued  to  the  sheriff  under 
the  provisions  of  the  law  I  quoted  to  you  in  opening  this  charge,  to  N. 
J.  Salisbury  &  Co.,  and  at  the  town  of  Wadsworth,  in  the  county  of 
Washoe,  State  of  Nevada,  and  did  take  and  receive  therefor  the  sum  of 
seven  dollars  and  fifty  cents,  as  charged  in  the  indictment,  you  will 
render  a  verdict  of  guUty  as  charged  in  the  indictment.**    The  italics 

1  stats.  isMr6,  p.  299,  seo.  74. 
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are  as  in  the  record.    The  indictment  charged  a  willful,  felonious  and 
fraudulent  issuing. 

It  may  be  remarked  here  that  receiying  the  money  is  no  portion  of 
the  offense  created  by  statute,  and  it  is  not  impossible  that  the  indict- 
ment is  bad  by  reason  of  containing  matter  relative  thereto,  which  may 
allege  a  separate  and  distinct  offense  under  the  same  statute,  but  as 
this  case  presents  a  broader  ground  for  decision,  let  it  rest  on  that.  It 
will  be  observed  that  any  question  of  intent  is  carefully  ignored  as  the 
Judge  gave  the  law  to  the  jury.  He  should  rathe/  have  instructed  thus : 
^^  Nothing  short  of  the  intent  to  do  a  forbidden  thing  will  make  a  man 
criminal.  Where  such  intent  is  wanting  he  commits  no  offense  in  law, 
though  he  does  act  completely  within  all  the  words  of  a  statute  which 
prohibits  the  act,  being  silent  concerning  the  intent."  And  there  are 
cases  in  which  something  even  more  than  this  is  necessaiy.  For  ex- 
ample,  the  English  statute  ^  makes  it  felony  to  write  any  matter  or  thing 
liable  to  stamp  duty  upon  paper  upon  which  had  previously  been  writ- 
ten some  other  matter  so  liable,  before  the  paper  has  been  again 
stamped,  but  makes  no  mention  whether  the  intent  must  be  a  fraudu- 
lent one  or  otherwise.  Yet  it  was  ruled  by  Abinger,  C.  B.,  that  the 
offense  is  not  committed  unless  the  intent  is  fraudulent.  The  doctrine 
is,  that  the  statute  is  to  be  so  construed  in  connection  with  the  common 
law,  which  requires  an  evil  intent  to  accompany  the  evil  act,  as  to  add 
in  favor  of  the  defendant  this  provision."  ^ 

It  would  be  monstrous  that  one  guilty  of  no  evil  intent  should  incur 
the  odium  of  proven  felony ;  if  such  is  the  law,  better  be  remitted  to 
lawlessness.  As  is  well  remarked  by  the  author  above  quoted :  '^  It  is 
therefore  a  principle  of  our  legal  system,  as  probably  of  every  other, 
that  the  essence  of  an  offence  is  the  wrongful  intent,  without  which  it 
ean  not  exist.^ 

While  the  words  of  a  statute  are  the  primary  guide  to  its  meaning, 
it  is  a  well  settled  principle  of  criminal  law  that  a  given  case  must  come 
not  only  within  the  words  of  a  statute,  but  also  within  its  reason  and 
spirit,  and  the  mischief  it  was  intended  to  remedy ;  and  so  it  is  said 
that  in  favor  of  defendants:  ''  Criminal  statutes  are  both  contracted 
and  e^anded."  ^  Viewing  the  statute  under  consideration  in  the 
light  of  the  general  criminal  law,  it  is  impossible  to  believe  that  the 
Legislature  proposed  such  fearful  consequences  upon  the  violation 
merely  of  the  letter  of  the  statute,  and  in  so  deciding  the  district  Judge 
erred.  For  the  error  indicated,  the  Judgment  is  reversed,  and  the  case 
remanded. 

m 

1  la  6«o.  m.,  oh.  48.  sec  1.  «  1  Bish.  Or.  L.  (8d.  ed.)  9B0,  979;  9  Lead, 

i  1  BUh.  Or.  L.,  (8d  ed.)  499  Ortm.  Om.  (9d.  ed.)  178, 181,  notes. 

•  1  BUh.  Or.  L.  (8d.  ed.)  87a 
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I6N0RANC£  OF  LAW --TAKING  ILLEGAL  FEB  BY  JUSTICE. 

Cutter  v.  State. 

[86  N.  J.  L.  125.] 

In  the  Supreme  Court  ofKew  Jersey j  February  Term,  1873. 

!•  I^oraaoe  of  Law  —  Law  UxuMttlad  or  Obsonre — tntont.  —  Tiie  mudm  that  Igno- 
nmce  of  the  law  exonsea  no  one  should  not  be  applied  where  the  law  la  nnaettled  or 
obaonre  or  where  the  gailty  Intention  being  a  neoesaary  conatitaent  of  the  particular 
offense  is  dependent  on  a  knowledge  of  the  law. 

%  OAoer  Taking  niosal  Fee  —  Tflatalrft  of  Law. — A  magistrate,  on  an  indictment  for 
taking  illegal  fees,  may  show  in  detenoe  that  the  money  was  reeeived  by  him  ander  a 
mistake  as  to  his  legal  right. 

Writ  of  error  to  the-  Court  of  Oyer  and  Terminer  of  the  County  of 
Hudson. 

(7.  E.  Scholfield  and  J.  W.  Scudder^  for  the  plaintiff  in  error. 

A,  Q.  Cfarretaony  for  the  State. 

Beaslet,  Chief  Justice,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  extortion  in  taking  fees  to  which  he 
was  not  entitled,  on  a  criminal  complaint  before  him  as  a  justice  of  the 
peace.  The  defence  which  he  set  up,  and  which  was  overruled,  was 
that  he  had  taken  these  moneys  innocently,  and  under  a  belief  that  by 
force  of  the  statute  he  had  a  right  to  exact  them. 

This  subject  is  regulated  by  the  twenty-eighth  section  of  the  act  for 
the  punishment  of  crimes.^  This  clause  declares  that  no  justice  or 
other  officer  of  this  State  shall  receive  or  take  any  fee  or  reward,  to 
execute  and  do  his  duty  and  office,  but  such  as  is  or  shall  be  allowed 
by  the  law  of  this  State,  and  that  ''if  any  justice,  etc.,  shall  receire  or 
take,  by  color  of  his  office,  any  fee  or  reward  whatsoever,  not  allowed 
by  the  laws  of  this  State,  for  doing  his  office,  and  be  thereof  convicted, 
he  shall  be  punished,  etc. 

On  the  part  of  the  State  it  is  argued  that  this  statute  is  explicit  in  its 
terms  and  makes  the  mere  taking  of  an  illegal  fee  a  criminal  act,  with* 
out  regard  to  the  intent  of  the  recipient.  Such  undoubtedly  is  the 
literal  force  of  the  language,  but  then  on  the  same  principle,  the  officer 
would  be  guilty  if  he  took,  by  mistake  or  inadvertence,  more  than  the 
sum  coming  to  him.  Nor  would  the  statutory  laws,  if  taken  in  their 
exact  signification,  exclude  from  their  compass  an  officer  who  might  lie 
laboring  under  an  insane  delusion.  Manifestly,  therefore,  the  terms 
of  this  section  are  subject  to  certain  practical  limitations.  This 
is  the  case   with  most  statutes    couched  in  comprehensive   terms, 

1  Kiz.  Dig.  197. 
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and  especiaUy  with  thoee  which  modify  or  otherwise  regulate  common 
law  offenses.  In  such  instances  the  old  and  the  new  law  are  to  be  con- 
stmed  together ;  and  the  former  will  not  be  considered  to  be  abolished 
except  so  far  as  the  design  to  produce  such  effect  appears  to  be  dear. 
In  morals  it  is  an  evil  mind  which  makes  the  offense,  and  this  as  a  gen- 
eral rule,  has  been  at  the  root  of  criminal  law.  The  consequence  is, 
that  it  is  not  to  be  intended  that  the  principle  is  discarded,  merely  on 
account  of  the  generality  of  statutory  language.  It  is  highly  reasona- 
ble to  presume  that  the  law  makers  did  not  intend  to  disgrace  or  punish 
a  person  who  should  do  an  act  under  the  belief  that  it  was  lawful  to  do 
it.  And  it  is  this  presumption  that  fully  Justifies  the  statement  of  Mr. 
Bishop,  '*  that  a  statute  wUl  not  generaUy  make  an  act  criminal,  how- 
ever broad  may  be  its  language,  unless  the  offender's  intent  concurred 
with  his  act.''^ 

This  doctrine  applies  with  full  f oree  to  the  present  case.  If  the  mag- 
istrate received  the  fees  in  question  without  any  corrupt  intent,  and 
under  the  conviction  that  they  were  lawfully  his  due,  I  do  not  tliink 
such  act  was  a  crime  by  force  of  the  statute  above  recited. 

But  it  is  further  argued  on  the  part  of  the  prosecution,  that  as  the 
fees  to  which  the  justice  was  entitled  are  fixed  by  the  law,  and  as  he 
aaji  not  set  up,  as  an  excuse  for  his  consent  his  ignorance  of  the  law, 
his  guilty  knowledge  is  undeniable.  The  argument  goes  upon  the  legal 
maxim  ignorantia  legia  neminem  excuiot.  But  this  rule,  in  its  application 
to  the  law  of  crimes,  is  subject,  as  it  is  sometimes  in  respect  to  dvil 
rights,  to  certain  important  exceptions.  VHien  the  act  done  is  malum 
in  «6,  or  when  the  law  which  has  been  infringed  was  settled  and  plain, 
the  maxim,  in  its  rigor,  will  be  applied ;  but  when  the  law  is  not  settled, 
or  is  obscure,  and  where  the  guilty  intention,  being  a  neoessary  constit- 
uent of  the  particular  offense,  is  dependent  on  a  knowledge  of  the 
law,  this  rule,  tf  enforced,  would  be  misai^lied.  To  give  it  any  force 
in  such  instances,  would  be  to  turn  it  aside  from  its  rational  and  orig- 
inal purposes,  and  to  convert  it  into  an  instrument  of  injustice.  The 
Judgments  of  the  courts  have  confined  it  to  its  proper  sphere.  VHien- 
ever  a  special  mental  condition  constitutes  a  part  of  the  offense  charged, 
and  such  condition  depends  on  the  question  whether  or  not  the  culprit 
had  certain  knowledge  with  respect  to  matters  of  law,  in  every  such 
case  it  has  been  declared  that  the  subject  of  the  existence  of  such 
knowlege  is  open  to  inquiry,  as  a  fact  to  be  proved  by  the  jury.  This 
doctrine  has  often  been  applied  to  the  offense  of  larceny.  The  crim- 
inal intent,  which  is  an  essential  part  of  the  crime,  involves  a  knowl- 
edge that  the  property  belongs  to  another ;  but  even  when  all  the  facts 
are  known  to  the  accused,  and  so  the  right  to  the  property  is  a  mere 

1 1  Or.  L.,  MOt  80. 
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question  of  law,  still  lie  will  make  good  his  defence  if  he  can  show 
in    a   satisfactory   manner,    that    being   under    a    misapprehension 
as  to  his  legal  rights,  he  honestly  believed  the  articles  in  question 
to  be  his   own.^    The  adjudications  show  many  other  applications 
of  the  same  principle,  and  the  facts  of  some  of  such  cases  were  not 
substantially  dissimilar  from  those  embraced  in  the  present  inquiry.    In 
the  case  of  the  People  t.  WhcUey^^  a  justice  of  the  peace  had  been  in- 
dicted for  taking  illegal  fees,  and  the  court  held  that  the  motive  of 
the  defendant,  whether  they  showed  corruption  or  that  he  acted  through 
a  mistake  of  the  law,  was  a  proper  question  for  the  jury.    The  case  of  the 
Commonwealth  v.  Shed^^  was  put  before  the  jury  on  the  same  ground. 
This  was  likewise  the  ground  of  decision  in  the  case  of  the  Commote 
wealth  V.  Bradfordy^  the  charge  being  for  illegal  voting,  and  it  being 
declared  that  evidence  that  the  defendant  had  consulted  counsel  as  to 
his  right  of  suffrage,  and  had  acted  on  the  advice  thus  obtained,  was 
admissible  in  his  favor.    This  evidence  was  only  important  to  show 
that  the  defendant  in  infringing  the  statute  had  done  so  in  ignorance 
of  the  rule  of  law  upon  the  subject.     Many  other  cases  resting  on  the 
same  basis  might  be  cited ;  but  the  foregoing  are  sufScient  to  mark 
clearly  the  boundaries  delineated  by  the  courts  to  the  general  rule,  that 
ignorance  of  law  is  no  defence  where  the  mandates  of  a  statute  have 
been  disregarded  or  a  crime  has  been  perpetrated.    That  the  present 
case  falls  within  the  exceptions  to  this  general  rule,  appears  to  me  to  be 
plain.    There  can  be  no  doubt  that  an  opinion  very  generaUy  pre- 
vailed* that  magistrates  had  the  right  to  exact  the  fees  which  were 
required  by  this  defendant,  and  that  they  could  be  legally  taken  under 
similar  circumstances.    The  prevalence  of  such  an  opinion  could  not,  it 
is  true,  legalize  the  act  of  taking  such  fees ;  but  its  existence  might 
tend  to  show  that  the  defendant,  when  he  did  the  act  with  which  he 
stands  charged,  was  not  conscious  of  doing  anything  wrong.    If  a 
justice  of  the  peace,  being  called  upon  to  construe  a  statute  with  re* 
spect  to  the  fees  coming  to  himself,  should,  exercising  due  care  form 
an  honest  judgment  as  to  his  dues,  and  should  act  upon  such  judgment, 
it  would  seem  palpably  unjust,  and  therefore  inconsistent  with  the  or- 
dinary ground  of  judicial  action,  to  hold  such  conduct  criminal  if  it 
should  happen  that  a  higher  tribunal  should  dissent  from  the  view  thus 
taken,  and  should  decide  that  the  statute  was  not  susceptible  of  the 
interpretation  put  upon  it.     I  think  the  defendant  had  the  right  in  this 
case  to  prove  to  the  jury  that  the  moneys,  which  it  is  charged  he  took 
extorsively,  were  received  by  him  under  a  mistake  as  to  his  legal  rights, 
and  that  as  such  evidence  being  offered  by  him  was  overruled,  the  • 
judgment  on  that  account  must  be  reversed. 

1  Bex  V.  Hall,  8  O.  ft  P.  40d;  Beg.  v.  Beed,  •  1  SCaas.  9S8. 

O. AM.  808.  49MetO.S68. 

s  6  Oow.  081. 
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OFFICIAL    OPPBESSION  — GROSS    IGNORAKCE    OF    LAW    DOES   NOT 

SUPPLY  MALICIOUS  INTENT. 

State  v.  Beeves. 

[15  Eas.  896.] 
In  the  Supreme  Court  of  Kansas,  July  Term^  1875. 

OilLolal  Oppression  ~ Iffnoinuioe  —  Orlznlnal  Intent.  —  On  a  chaise  against  a  pub- 
lic officer  for  wlllfal  and  malicions  oppression,  and  miscondnot  in  office,  the  jory  were 
Instmoted  that  **  gross  ignorance  of  law  amounts  to  criminal  intent."  HtUd,  error, 
no  matter  how  ignorant  the  officer  may  haye  been,  he  has  not  violated  the  law  unless 
his  act  was  wlUfuily  and  maliciously  done. 

Appeal  from  Mitchell  District  Court. 

Information  against  Reeves,  for  oppression  and  partiality  in  office. 

A.  J,  BaiUaj  for  appellant 

O.  W.  Bertram^  for  the  State. 

Brewer,  J.,  delivered  the  opinion  of  the  court. 

Defendant  was  convicted  in  the  District  Court  of  Mitchell  County, 
upon  an  information  charging  ''  willful  and  malicious  oppression,  par- 
tiality, misconduct,  and  abuse  of  authority,  in  his  official  capacity  of 
a  Justice  of  the  peace,"  under  section  207,  of  the  crimes  act.^  That 
section  reads :  '  ^  Every  person  exercising  or  holding  any  office  of  public 
trust,  who  shall  be  guilty  of  willful  and  macilious  oppression,"  etc. 
The  facts  as  they  appear  were,  that  the  defendant,  a  justice  of  the 
peace,  after  rendering  a  judgment  against  one  Fred.  E.  Smith  for 
$26.58  debt,  and  $13  costs,  required  a  bond  for  appeal  in  the  sum  of 
$350,  and  refused  to  approve  the  surety  offered.  He  claimed  that  he 
was  advised  by  plaintiff 's  counsel,  and  so  believed,  that  the  bond  must 
l)e  large  enough  to  cover  costs  in  the  District  Court,  and  that  he  was 
also  advised  by  several  disinterested  parties  that  the  surety  offered  was 
wholly  insufficient.  Upon  the  trial  the  court  gave  this  instruction: 
'^  Gross  ignorance  of  law,  in  a  case  like  this,  amounts  to  criminal  in- 
tent." The  same  doctrine  was  recognized  in  several  other  instructions. 
Is  this  the  law?  If  it  is,  it  makes  the  office  of  a  justice  of  the  peace 
attendant  with  more  dangers  than  is  ordinarily  supposed. 

These  officers  are  seldom  lawyers ;  they  are  chosen  not  on  account  of 
their  knowledge  of  the  law,  but  on  account  of  their  supposed 
good  sense.  It  may  be,  and  often  is,  that  they  are  deplorably 
ignorant  of  the  decisions  of  the  courts,  the  accepted  construction 
of  statutes,  and  the  well  settled  rules  of  evidence  and  prac- 
tice.   They  may  be  ''grossly  ignorant,"  as  to  these  matters.     Shall 

1  p.  963  of  Gen.  Stats. 
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they,  intending  to  do  right,  and  exercising  the  best  judgment  they  have, 
be  punished  criminally  for  their  gross  ignorance?  Take  this  very  case* 
The  bond  required  was  unnecessarily  large,  but  the  statute  does  not  fix 
the  amount.  It  says  it  shall  be  '^  in  a  sum  not  less  than  fifty  dollars, 
nor  less  than  double  the  amount  of  the  Judgment  and  costs/'  If  the 
justice,  on  the  suggestion  of  plaintiff 's  counsel,  makes  it  large  enough 
to  cover  the  possible  costs  in  the  District  Court,  or  even  lai^er  than 
was  necessary  for  that,  and  acts  in  good  faith,  shall  he  be  punished 
criminally  for  his  error?  Or,  if  in  the  same  good  faith  he  rejects  a 
surely,  in  fact  good,  but  whom  he  believes  from  the  information  he  has 
received  to  be  insufllcient,  must  he  be  fined,  or  sent  to  the  county  jaU, 
for  his  error?  We  can  not  think  this  is  the  law.  The  grossness  of 
the  error  may  be  a  circumstance  tending  to  show  an  intent  to  do  wrong, 
may  perhaps  in  some  cases  be  sufficient  to  sustain  a  finding  of  such  in* 
tent ;  but  that  is  as  far  as  the  law  will  go.  It  is  a  question  of  fact  for 
the  jury  to  determine  whether  the  erroneous  ruling  indicates  ignorance 
of  the  law,  or  an  intent  to  do  wrong.  If  the  latter,  it  may  be  criminaL 
If  the  former,  not.  Gross  ignorance  is  not,  in  a  case  like  this,  the 
equivalent  of  a  criminal  intent.  It  is,  by  the  statute,  only,  ''  willful 
and  malicious"  conduct  that  renders  a  party  guilty;  and  no  matter 
how  Ignorant  he  may  have  been,  or  how  grossly  he  may  have  erred,  he 
has  not  violated  the  statute  unless  his  acts  were  willfully  and  malici- 
ously wrong.^ 

The  judgment  will  be  reversed,  and  the  case  remanded  with  instruo* 
tions  to  grant  a  new  trial. 

All  the  justices  concurring. 


MISTAKE — BEJECTING  NAME  OF  VOTER — SELECTMEN — EBBONEOUS 

OPINION. 

State  v.  Smith.  « 

[18  N.  H.  910 

In  the  Supreme  Court  of  New  Hampshire^  July  T&rm^  1846. 

Belaotmen  are  not  Idable  to  indictment  for  refusing  to  insert  the  name  of  a  Toter  npoa 
the  check-list,  if  they  act  honestly,  and  in  the  exercise  of  their  best  judgment. 

Indictment.    The  defendants  were  selectmen  of  the  town  of  Bos- 
cawen,  from  March,  1844,  to  March,  1845,  and  this  was  an  indictment 

1  See  state  «.  McDonald,  4  Hair.  (Del.)  (8d  ed.)  pp.  883, 886;  dark  «.  Spioer,  6  Kan. 

606;  State  V.  Porter,  4  Harr.  666;  Common-  440. 

wealth  V.  Shed,  1  Mass.  227;  1  Blsh.  Cr.  a  And  See  State  v.  Daniels,  44  N.  £L 

L.,  aeos.  S90,   890;    Whart.  Am.  Or.  Law,  888  (1869). 
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them  with  erasing  from  the  list  of  voters  in  that  town,  the 
name  of  Timothy  Eelley,  allied  to  have  been  a  legal  voter  in  that 
town. 

Kelley  had  his  residence  in  Bosoawen,  and  at  some  time  daring  the 
year,  and  before  his  name  was  erased  from  the  list,  he  applied  to  the 
selectmen  for  aid  in  the  support  of  liis  son,  on  the  ground  that  he, 
Timothy  Kelley,  was  unable  to  support  his  son  without  such  aid.  The 
selectmen  being  satisfied  of  Kelley' s  inability,  proposed  to  take  his  son 
away,  and  support  him  like  their  other  paupers ;  but  Kelley  represented 
that  the  state  of  his  son's  health  and  nund  was  such  that  it  was  neces- 
sary he  should  remain  under  his  care. 

The  selectmen  then  agreed  to  pay  Kelley  a  weekly  allowance  of  sev- 
enty-five cents.  A  few  days  before  the  annual  meeting  in  1845,  Timo- 
thy Kelley  applied  to  the  defendants  for  the  payment  of  the  aforesaid 
allowance,  and  it  was  paid  to  him  by  them  accordingly.  At  the  same 
time  they  told  him  that  unless  they  changed  their  opinion,  they  should 
erase  his  name  from  the  list  of  voters.  He  asked  them  if  they  had 
made  a  final  decision.  They  said  no ;  they  would  inquire  further  and 
hear  him  on  the  subject  further  at  any  proper  time.  They  inquired 
accordingly,  and  hearing  nothing  more  from  Kelley,  on  the  morning  of 
the  election  day  erased  his  name  from  the  list.  The  son  of  Kelley  was 
then  twenty-three  years  old,  and  had  been  subject  to  fits  from  his 
eighth  year ;  was  of  feeble  health  and  intellect,  nnable  to  maintain  and 
take  care  of  himself;  had  always  lived  with  his  father,  and  been  under 
his  direction  and  care. 

It  appeared  that  the  defendants  acted  honestly  and  diligently  in 
this  matter  and  exercised  their  best  judgment  in  coming  to  the  afore- 
said decision  on  Kelley's  right  of  voting.  Kelley  offered  his  vote  at  the 
election  and  it  was  refused. 

If  the  courts,  in  the  foregoing  case  are  of  opinion  that  the  indictment 
can  not  be  sustained,  it  is  to  be  dismissed,  if  otherwise,  the  defendants 
are  to  be  held  to  answer  further  thereto. 

Walker,  Attorney-General,  for  the  State. 

Perleyy  for  the  respondents. 

GxLGHBiST,  J.  This  is  an  indictment  founded  upon  the  twenty-first  sec- 
tion of  the  twenty-fifth  chapter  of  the  Revised  Statutes.  This  chapter  upon 
the  manner  of  conducting  elections,  provides  for  a  list  of  all  the  legal 
voters  to  be  used  at  elections ;  and  for  making  the  necessary  alterations 
and  corrections  of  it,  to  correspond  with  the  changes  that  occur  from 
time  to  time,  makes  it  the  duly  of  the  selectmen  to  hear  all  appli- 
cations for  the  insertion  of  the  name  of  any  person  upon  the  Ust,  or  for 
the  erasure  of  any  name  therefrom,  and  to  examine  the  party,  or  any 
witnesses   thereto  upon    oath,  which  may  be  administered  by  any 
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member  of  the  board.  They  shall  insert  the  name  of  every  legal 
▼oter  omitted,  and  shall  erase  the  name  of  ereiy  person  not  a  legal 
voter.  ^ 

By  the  twenty-first  section  it  is  enacted,  that  *'  if  any  selectman  at 
any  session  holden  for  the  correction  of  any  list  of  voters,  shall  neglect 
or  ref  ase  to  insert  on  said  list  the  name  of  any  person  who  is  a  legal 
voter,  having  satisfactory  evidence  thereof,"  '^  or  shall  at  any  time 
insert  on  the  list,  the  name  of  any  person  not  a  legal  voter,  knowing 
sach  to  be  the  case ;  or  shall  knowingly  erase  therefrom,  or  omit  to 
insert  the  name  of  any  legal  voter,  he  shall  be  pnmshed,"  etc. 

The  defendants  in  the  honest  and  diligent  discharge  of  the  duties 
prescribed  by  the  third  section  of  this  chapter  of  the  laws,  erased  the 
name  of  Kelley  from  the  list  and  refused  to  insert  it.  They  did  this 
with  no  intention  to  wrong  the  party  so  excluded,  or  to  commit  an 
act  of  injustice,  but  they  did  it  on  their  best  judgment,  in  coming  to 
their  decision  on  this  case.  Upon  the  supposition,  then,  that  their 
decision  was  erroneous,  the  question  presented  by  the  case  is,  whether 
the  indictment  can  be  maintained.  Laws  have  been  framed  with  a 
good  deal  of  care,  for  the  purpose  of  distinguishing,  by  plain  and 
obvious  lines,  the  persons  who  are  entitled  to  vote  at  the  elections  of 
the  various  public  officers,  from  those  who  are  not.  But  there  are 
still  cases  of  no  little  difficulty,  constantly  arising  under  those  laws, 
some  of  which  might  well  tax  the  acumen  of  persons  more  accustomed  to 
such  questions  than  many  of  those  persons  are  who  are  required  in 
every  town  to  decide  and  settle  them.  They  are  questions  in  short,  in 
the  decision  of  which  errors  are  not  unlikely  to  occur,  and  it  is  certainly 
an  anomly  in  the  law,  if  those  who  are  charged  with  the  duty  of  decid- 
ing them  are  liable  to  be  charged  criminally,  for  forming  an  opinion 
that  the  court  may,  upon  inquiry,  pronounce  to  be  erroneous. . 

Such  is  not  the  ordinary  consequence  of  an  error  of  judgment  com- 
mitted by  officers  clothed  with  a  discretion,  or  with  power  of  a  judicial 
nature,  in  regard  to  specific  matters.  In  such  cases,  if  there  be  no 
remedy  by  appeal,  considerations  of  public  quiet  and  general  policy  re- 
quire that  the  error  should  be  submitted  to,  rather  than  those  who  are 
placed  in  the  situation  of  judges  should  be  intimidated  in  the  discharge 
of  their  functions,  or  be  made  to  suffer  for  an  error  that  their  utmost  dili- 
gence and  circumspection  does  not  enable  them  to  shun. 

The  statute  upon  the  subject  appears  to  us  to  have  been  wisely 
formed  to  guard  the  citizen  against  the  abuse  of  the  power  necessarily 
entrusted  to  the  selectmen  to  settle  the  claims  of  persons  to  the  right 
of  voting,  by  making  it  an  offense  in  those  officers,  knowingly  to  reject 
from  the  list  the  names  of  such  as  are  legal  voters ;  and  that  is  the  ex- 

1  Sect.  8, 


STATE  V.   SMITH.  497 

tent  of  their  liability.    The  offense  is  not  committed  by  the  mere  act  of 
rejecting  the  name,  but  in  doing  it  knowingly. 

We  have,  no  doubt,  that  the  same  idea  is  intended  by  the  word 
^'knowingly''  in  the  clause  in  which  it  is  used,  as  by  the  phrases  used 
in  the  other  clauses  of  the  same  section,  denoting  knowledge,  or  the 
scienter,  and  that  is  equivalent  to  the  words  '^knowing  such  person  to 
be  a  legal  voter.'' 

It  seems  to  be  a  further  inference,  justly  to  be  drawn  from  the  nature 
of  the  power,  and  the  objects  to  be  secured,  that  the  knowledge,  to  in- 
voke guilt,  must  be  something  more  than  a  mere  knowledge  of  the  par- 
ticular facts,  and  it  must  extend  to  and  embrace  the  legal  result.  The 
selectmen  must  know  that  the  name  rejected  is  that  of  a  legal  voter ; 
that  the  facts  that  have  been  exposed  to  the  notice  of  the  board  are 
true,  and  that  they  do,  in  point  of  law,  constitute  the  right  of  the  party 
to  vote.  This  is  not  a  case  in  which  knowledge  of  the  law  must  be  pre- 
sumptively imputed  to  the  party  proved  to  be  in  possession  of  all  the 
facts. 

The  case  of  Elanchard  v.  Steamsy^  presents  some  analogies  with 
this,  but  may  be  sufficiently  distinguished.  It  was  an  action  of  debt 
for  a  penalty,  founded  upon  a  statute  of  Massachusetts  that  gave  the 
action  in  favor  of  the  party  whose  name  should  be  unlawfully  rejected 
from  the  list ;  he  first  furnishing  the  selectmen  with  satisfactory  evidence 
of  his  qualifications  to  vote.  It  was  said  in  that  case  that  no  proof  of 
malice  was  required,  in  order  to  charge  the  selectmen  in  an  action  by 
the  party  deprived.  The  decision  is  based  upon  Lincoln  v.  Hapgaodj^ 
in  which  the  reasons  are  fully  assigned,  and  a  distinction  made  between 
civil  actions,  vfhich  are  brought  to  establish  the  plaintiff 's  rights,  and 
criminal  prosecutions  which  have  for  their  object  the  punishment  of  an 
offense  against  the  laws,  and  the  intimidation  of  persons  prone  to  com- 
mit the  like. 

The  cases  in  Massachusetts  are,  therefore,  not  to  the  point  in  sustain- 
ing this  indictment.  We  think  that  neither  the  words  of  our  own 
statute,  nor  the  reason  of  it,  require  that  the  selectmen  should  be  an- 
swerable In  a  public  prosecution,  whatever  may  be  the  case  in  action  by 
an  individual,  for  a  mere  error  of  judgment  in  a  case  like  this. 

Judgment  for  the  defendant, 

1  5  Meto.  806.  •  11  Mass.  860. 
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MISTAKE— ELECTIONS— ERROR  OF  JUDGMENT  AS  TO  QUALIFICA- 
TIONS OF  ELECTOR. 

Byrne  v.  State. 

[Id  Wis.  519.] 

In  the  Supreme  Court  of  Wiacominy  June .  Term^  1^60. 

An  SBLaotor  who  had  made  Beta  or  Wa«eni  on  an  election  waa  diBqnaUlled  by  statute 
from  voting.  Two  inspeoton  of  election  were  indicted  tor  illegally  receiTing  f  nch  a 
vote.  Held,  tbat  U  the  defendants  in  deciding  that  the  elector  was  not  disqnalifled, 
acted  honestly  to  the  best  of  their  ability,  they  were  not  criminally  responsible  for  an 
error  of  judgment  or  a  mistake  of  law. 
• 

Error  to  the  Circuit  Court  of  Dane  County. 

Indiotment  against  B3nrne  and  Kinney  as  inspectors  at  a  general  elec- 
tion for  knowingly  receiying  an  illegal  vote ;  i,e. ,  the  Tote  of  one  Pierce ; 
for  the  reason  that  the  elector  had  made  certain  bets  and  wagers  upon  the 
refifult  of  said  election.  On  the  trial  it  was  proved  among  other  things, 
that  Fierce  offered  his  vote  to  the  inspectors  before  noon  of  the  day  of 
election,  and  the  vote  being  challenged,  he  was  sworn,  and  stated  that 
he  had  made  bets  and  had  bets  then  pending  upon  the  result  of  the 
election,  for  which  reason  his  vote  was  rejected.  About  the  middle  of 
the  afternoon,  Fierce  again  offered  his  vote,  and  under  the  oath  which 
he  had  previously  taken,  stated  to  the  inspectors  that  he  had  withdrawn 
all  his  bets  but  one,  and  that  had  been  made  with  one  C,  who  had  gone 
out  of  town,  and  therefore  he  could  not  find  him  in  order  to  withdraw 
it.  Being  asked  by  the  inspectors  if  he  had  put  up  the  money  upon  that 
bet,  he  answered  that  he  had  not.  The  defendants  were  not  lawyers ; 
the  other  inspector,  J.  6.  Enapp,  was  a  lawyer.  Several  of  the  wit- 
nesses testified  that  after  Pierce  stated  that  there  was  no  money  up, 
Mr.  Enapp  said,  ^^I  don't  know  why  he  can  not  vote."  One  witness 
testified  that  Mr.  Enapp  said  to  the  board,  '^  unless  the  stakes  are  up 
there  is  no  bet ; "  that  Einney  held  the  vote  in  his  fingers  and  looking 
to  Enapp  said,  ^^  Shall  we  receive  the  vote?  "  and  that  Byrne  asked  him, 
'^  What  shall  we  do  with  this  vote?  **  and  that  Enapp  replied,  ^'  I  don't 
consider  that  there  is  a  bet  unless  the  stakes  are  up."  This  evidence 
as  to  inquiries  made  by  the  defendants  of  Mr.  Enapp,  concerning  tiie 
legality  of  the  vote,  and  as  to  his  reply,  was,  however,  contradicted  by 
other  witnesses. 

The  defendants  were  found  guilty. 

Samuel  Crawford  and  J.  P.  Atwood  and  S^  U,  Pinney^  for  the  appel- 
lant. 

J.  H.  Howe,  Attorney-General,  for  the  State. 
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Dixon,  C.  J.  (after  passing  on  other  questions).  It  is  very  possible^ 
as  was  contended  for  the  counsel  for  the  SUte,  that  the  language  of 
the  record  does  not  express  .the  view  of  the  learned  judge  who  pre- 
sided at  the  trial  in  the  circuit,  nor  accurately  convey  the  ideas  which 
he  intended  to  give  to  the  jury,  but  that  is  a  matter  which  we  can  not 
notice.  We  must  be  governed  by  the  record  as  we  find  it,  and  by  the 
charge  as  we  understand,  and  as  we  suppose  the  jury  must  have  under- 
stood it.  According  to  the  record,  we  are  informed  that  the  jury  were 
told  that  if  the  plaintiffs  in  ierror  knew  the  facts  which  were  relied  upon 
as  constituting,  and  which  the  judge  held  did  constitute,  such  a  wager 
as  disqualified  Rerce,  then  they  were  guilty  of  the  offense  described  in 
the  statute,  and  that  it  made  no  difference  whether  their  receiving  or 
sanctioning  the  reception  of  his  vote  under  such  circumstances  was  or 
was  not  the  result  of  an  honest  but  misguided  judgment,  on  their  part, 
of  the  law  arising  from  those  facts,  and  that  an  honest  ignorance  of 
the  law  would  not  excuse  them  when  thus  acting.  These  instructions 
are  so  obviously  incorrect,  and  the  opposite  proposition  so  strongly 
fortified  by  the  principles  of  natural  reason  and  justice  that  it  needed 
not  the  vast  array  pf  authorities  cited  by  counsel  to  establish  it. 
Whether  there  was  a  wager  was  a  question  of  law  and  fact  combined, 
in  passing  upon  which  the  plaintiffs  in  error  were  acting  in  an  oflicial 
and  dfuo^i-judicial  capacity,  and  were  bound  to  determine  the  law  as 
well  as  the  facts.  They  were  obliged  by  law  to  act  and  to  decide  upon 
the  qualifications  of  every  person  offering,  as  a  duly  qualified  elector, 
to  vote  at  the  polls  at  which  they  presided.  When  those  qualifications 
were,  by  some  proper  authority,  called  in  question,  and  when  so  acting, 
the  most  that  reason  or  justice  could  require  of  them  was  a  bonafde 
effort  to  discharge  their  duties  according  to  their  knowledge  and  ability ; 
and  if,  in  so  doing,  they  committed  an  obvious  but  sincere  mistake 
of  the  law  or  error  of  judgment,  they  are  not  criminaUy  responsible 
therefor.  The  law  only  required  of  them  true  candor  and  sincerity, 
and  it  will  only  punish  them  for  corruption  and  falsehood  —  for  acting 
contrary  to  their  own  sense  of  duly  and  the  dictates  of  their  own  con* 
sciences.  In  this  sense  we  understand  the  word  ^'knowingly"  to  be 
used  in  the  statute ;  that  is,  knowing  that  their  duty  and  the  obligation 
of  their  oaths  commanded  them  to  act  otherwise.  It  is  the  wicked 
intent  or  corrupt  motive  which  the  laws  punish  as  a  crime,  and  it  can 
not  be  supposed  that  it  was  the  intention  of  the  Legislature,  in  this 
instance,  to  substitute  for  them  the  upright  but  misdirected  efforts 
of  the  mind  or  judgment  of  one  whose  action  was  not  voluntary,  but 
in  obedience  to  the  requirements  of  the  law.  The  maxim  that  igno- 
rance of  the  law  wiU  not  excuse,  could  only  be  applied  in  this  case  so 
far  as  to  prevent  the  plaintifb  in  error  from  setting  up  their  ignorance 
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of  the  penalties  inflicted  by  it  as  an  excuse  for  their  willful  violation  of 
the  duties  which  it  imposes  upon  them.  This  they  clearly  could  not  do. 
Upon  this  last  point  the  judgment  of  the  circuit  court  is  reversed  and 
a  venire  de  novo  awarded. 


ABDUCTION  — TAKING  GIRL  OUT  OF  FATHER'S  POSSESSION  — IGNO- 
RANCE OF  PRISONER  THAT  SHE  WAS  IN  FATHER'S  CARE. 

B.   V.  HiBBERT. 

[11  Cox,  246.] 

In  the  English  Court  of  OrimincU  Appeal^  January j  1869. 

Abduction— Isnoranoe  of  Oondltion  of  Female.— The  prisoner  met  a  girl  ander  six- 
teen years  of  age  in  a'street  and  induced  her  to  go  with  him  to  a  place  at  some  distance 
where  he  seduced  her  and  detained  her  for  some  hoars.  He  then  took  her  back  to 
•where  he  met  her,  and  she  returned  to  her  father,  ffeld,  that  nnless  he  knew  or  had 
reason  for  beUeving  that  she  was  under  the  care  of  her  father  he  was  not  guilty  of  ab- 
duction. 

Case  reserved  for  the  opinion  of  this  court  by  Lush,  J.  The  pris- 
oner was  held  before  me  at  the  last  assizes  at  Manchester  for  haying 
^^  unlawfully  ta^en  Elizabeth  Ann  Oldham,  an  unmarried  girl  under  the 
age  of  sixteen,  out  of  the  possession  and  against  the  will  of  her  father."^ 

The  girl  who  lived  with  her  father  and  mother  at  Ashton,  left  her 
home  in  company  with  another  ^1  to  go  to  a  Sunday-school.  The 
prisoner  met  the  two  girls  in  the  street,  and  after  some  little  persuasion, 
induced  them  to  go  with  him  to  Manchester,  on  the  pretence  of  showing 
them  some  object  of  curiosity  there.  He  paid  their  railway  fare  there 
and  back. 

At  Manchester  he  took  them  to  a  public-house,  and  there  seduced  the 
girl  in  question.  He  then  accompanied  them  back  to  Ashton,  and 
parted  from  them  in  the  street  where  he  had  met  them.  The  girl  im- 
mediately went  home,  having  been  absent  some  hours  longer  tiian  she 
ought  to  and  otherwise  would  have  been. 

The  prisoner  made  no  inquiry  and  did  not  know  who  the  girl  was,  or 
whether  she  had  a  father  or  mother  living  or  not,  but  he  had  no  reason 
to  and  did  not  believe  she  was  a  girl  of  the  town. 

The  Jury  found  him  guilty,  but  in  deference  to  Regina  v.  GHreen^^  I 
reserved  the  question  whether  the  case  is  within  the  statute,  and  sus- 
pended the  sentence.  Bobt.  Lush. 

1  U  and  2S  Viet.  oh.  100,  aeo.  Sft.  >  8  F.  A  F.  S74;  1  Buss,  on  Orliikes,  lij 

Greaves,  968. 
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No  counsel  appeared  on  either  side. 

BoYiLL,  C.  J.  This  is  a  case  of  great  importance,  and  it  depends 
on  the  true  construction  of  the  24th  and  25th  Victoria,^  which  enacts 
that  ^'whosoever  shall  unlawfully  take  or  cause  to  be  taken  any 
unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of  the  posses- 
sion and  against  the  will  of  her  father  or  mother,  or  of  any  other  per- 
son having  the  lawful  care  or  charge  of  her,  shall  be  guilty  of  a 
misdemeanor. '*  In  the  present  case  there  is  no  statement  or  finding  as 
a  matter  of  fact  that  the  prisoner  knew,  or  had  reason  to  know  or  to 
believe  that  the  girl  was  under  the  care  of  her  father  or  mother ;  cer- 
tainly no  statement  or  finding  that  he  knew  she  was  under  the  care  of 
her  father  as  changed  in  the  indictment.  In  cases  where  a  man  has 
gone  with  a  girl  of  the  town,  the  circumstances  may  rebut  the  inference 
of  such  knowledge,  but  there  may  be  other  cases  where  from  circum- 
stances such  knowledge  may  be  shown  to  exist.  In  this  case,  however, 
in  the  absence  of  any  finding  that  the  prisoner  knew  that  the  girl  was 
under  her  father's  care,  we  are  of  opinion  that  the  conviction  can  not 
be  sustained.  Our  decision  Is  in  accordance  with  that  of  Martin,  B.,  in 
Segina  v.  Ofreen  and  Bates.  In  that  case  the  girl  was  under  fourteen 
years  of  age  and  lived  with  her  father.  The  prisoners  saw  her  in  a  street 
near  where  her  father  lived,  and  induced  her  to  go  with  them  to  a  lonely 
house  which  was  under  repair,  where  one  of  them  had  intercourse  with 
her  and  kept  her  out  all  night.  On  the  next  morning  she  was  found 
there  crying,  and  the  charge  was  preferred.  At  the  trial  Mr.  Baron  Mar- 
tin said :  ^^  There  must  be  a  taking  out  of  the  possession  of  the  father. 
Here  the  prisoners  picked  up  the  girl  ii\  the  streets,  and  for  any  thing 
that  appeared  they  might  not  have  known  that  the  girl  had  a  father. 
The  essence  of  the  offense  was  the  taking  the  girl  out  of  the  possession  of 
her  father.  The  girl  was  not  taken  out  of  the  possession  of  any  one. 
The  prisoners  no  doubt  had  done  a  very  immoral  act,  but  the  question 
was  whether  they  had  committed  an  illegal  act.  The  criminal  law  ought 
not  to  be  strained  to  meet  a  case  which  did  not  come  within  it.  The 
act  of  the  prisoners  was  scandalous,  but  it  was  not  any  legal  offense. 
He  had  told  the  grand  jury  so,  and  advised  them  to  throw  out  the  A)ill. 
He  should  direct  the  jury  to  acquit  the  prisoners."  Under  the  present 
circumstances  we  are  of  opinion  that  this  conviction  must  be  quashed. 

PtGOTT,  B.,  said  that  after  much  doubt  and  hesitation  he  concurred. 

Lush,  J.  At  the  trial  my  opinion  was  the  other  way,  but  upon 
further  consideration  I  am  satisfied  that  the  decision  at  which  the  court 
has  arrived  is  right. 

Conviction  quaalied. 

i  oh.  100,  B«Q.  56 
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ASSAULT  ^EJECnNQ  PASSENGER  FROM  BAILBOAD  STATION— MIS- 
TAKE OF  FACT. 

Commonwealth  v.  Poweb. 

[7  Mete.  596;  41  Am.  Dec.  465.] 
In  the  Supreme  Judicial  Court  of  AfoMochuseUSy  September^  1844. 

L  A  Bailroad  Oompuiy  m*y  make  Beaaomable  Besnlatioina  as  to  the  use  of  their 
depot  by  pasBengers  and  othen,  and  may  prohibit  Inn- keepers  from  coming  on  their 
platforma  to  solioit  oiutom. 

S.  Asaftolt— Mistake  of  Faot.  —  Under  sneh  a  mle  a  depot  sap«Mntendent  elected  with 

Tlolenoe  one  H,   H.  was  an  inn<kecper  who  had  persiBtently  yiolMed  the  mie,  bat  on  the 

occasion  in  question  he  had  entered  the  depot  with  a  ticket  for  the  pmrpose  of  taking  the 

train  as  a  passenger,  which  purpose  was  anknown  to  the  superintendent.   Stld^  that 

I   the  sapeiintendentf  s  mistake  excused  him  from  a  conTiotion  for  assault. 

Complaint  before  a  justice  for  an  assault  and  battery  alleged  to  have 
been  committed  on  one  Hall.  The  defendant  Power  was  superintend- 
ent of  the  Western  Railroad  Depot  at  Plttsfield  and  the  other  defend- 
ants were  servants  of  the  company.  The  inn-keepers  of  Pittsfieldi  of 
whom  HaU  was  one,  had  been  in  the  habit  of  coming  to  the  station  on 
the  arrival  of  trains  to  solicit  custom  for  their  houses,  and  this  having 
become  a  great  annoyance  to  passengers  the  superintendent  had  made  a 
rule  and  sent  written  notice  thereof  to  Hall  and  the  other  inn-keepers 
forbidding  them  from  soliciting  custom  at  the  depot  on  pain  of  being  ex- 
cluded from  the  platform.  HaU  had  repeatedly  violated  this  rule,  and 
had  finally  been  forbidden  to  come  on  the  platform  at  all.  On  the  day 
of  the  alleged  assault  Hall,  who  had  purchased  a  ticket  through  another 
person,  came  to  the  station  to  take  the  train  for  Richmond.  On  his  way 
to  the  platform  he  was  met  by  Power,  who  believing  he  was  going  to  solicit 
passengers,  told  him  that  he  could  not  go  there,  and  putting  his  hands  on 
him  ordered  him  away.  Hall  without  showing  his  ticket  or  stating  that 
he  intended  to  take  passage  on  the  train,  undertook  to  push  by  Power  to 
the  platform.  Power,  without  inquiring  as  to  his  purpose,  summoned 
the  other  defendants,  and  forcibly  ejected  HaU  from  the  depot  without 
unnecessary  violence,  which  was  the  assault  complained  of.  The  de- 
fendants were  convicted  before  the  justices  and  appealed  to  the  common 
pleas,  where  they  were  again  convicted,  the  court  holding  that  the  facts 
above  stated  constituted  no  defence.  The  judge  however  reported  the 
facts  for  the  opinion  of  this  court. 

S.  A,  Chapman  and  CoU^  for  the  defendants. 

Bishop^  for  the  Commonwealth. 

By  courts  Shaw,  C.  J.    This  is  a  criminal  prosecution  institated 
against  Power  and  several  of  his  assistants  acting  under  his  orders. 
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charging  an  assault  and  battery  upon  the  complainant,  Timothy  Hall. 
It  comes  before  the  coart  upon  a  report  of  the  evidence.  It  appears 
that  the  learned  Judge  did  not  gire  detaUed  instructions  to  the  jury, 
upon  the  question  of  law  arising  in  the  case ;  but  the  eyidence  being 
stated  the  jury  were  directed  that  the  facts  stated  did  not  constitute 
a  defence ;  and  a  verdict  under  that  instruction  was  rendered  against 
the  defendants.  If  it  was  competent  for  the  jury,  consistently  with  the 
rules  of  law  to  render  a  verdict  for  the  defendants  upon  this  evidence, 
then  the  verdict  should  be  set  aside  and  a  new  trial  granted.  It  becomes 
then  necessary  to  inquire  what  the  rules  of  law  are  and  how  they  ap- 
ply to  the  evidence  reported. 

The  court  are  of  opinion  that  the  railroad  corporation,  both  as  the 
owners  and  proprietors  of  the  houses  and  buildings  connected  with  the 
railroad,  and  as  carriers  of  passengers,  have  authority  to  make  reason- 
able and  suitable  regulations  in  regard  to  passengers  intending  to  pass 
and  repass  on  the  road,  in  the  passenger  cars,  and  in  regard  to  all  other 
persons  making  use  of  such  houses  and  buildings.  This  authority  is  in- 
oident  to  such  ownership  of  the  real  estate  and  to  their  employment  as 
passenger  carriers ;  and  all  such  regulations  will  be  deemed  reasonable, 
which  are  suitable  to  enable  them  to  perform  the  duties  they  undertake, 
and  to  secure  their  own  just  fights  in  such  employment ;  and  also  such 
as  are  necessary  and  proper  to  insure  the  safety  and  promote  the  com- 
fort of  passengers.  The  reasonableness  of  such  regulations  must  in 
■some  measure  be  judged  of  with  reference  to  the  particular  depot  at 
which  they  are  adopted.  Regulations  may  be  proper  and  necessary  at 
one  of  the  termini  of  the  road,  where  there  is  usually  a  great  throng  of 
passengers  and  other  persons  connected  with  the  business  of  the  road 
which  would  not  be  required  at  a  way  station,  where  few  people  enter  or 
leave  the  cars  and  where  they  stop  but  a  few  moments.  And  we  are 
also  of  opinion  that  the  regulations  thus  to  be  made  and  enforced  are 
not  necessary  to  be  made  in  the  form  of  by-laws,  to  be  carried  into 
effect  by  penalties  and  prosecutions.  Such  by-laws  are  rather  the  reg-- 
ulations  which  a  corporation  have  power  to  make  in  respect  to  the  gov- 
ernment of  their  own  members  and  of  their  corporate  officers,  or  of 
municipal  corporations,  that  exercise,  to  a  limited  extent,  the  powers  of 
government.  But  the  regulations  in  question  are  such  as  an  individual, 
who  should  happen  to  be  the  sole  owner  of  the  depots  and  buildings 
and  of  the  railroad  oars  would  have  power  to  make,  in  virtue  of  his 
ownership  of  the  estate  and  of  his  employment  as  a  carrier  of  passengers. 

That  a  railroad  corporation  are  to  be  deemed  carriers  of  passengers, 
and  are  subject  to  the  duties  and  entitled  to  the  privileges  and  powers 
incident  to  such  employment,  seems  to  be  settled  by  various  cases  in 
which  suits  have  been  sustained  by  and  against  them.    They  are  in  this 
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respect  on  the  footing  of  owners  of  steamboats.  Both  are  modem 
modes  of  conveyance ;  bat  the  roles  of  the  common  law  are  applicable 
to  them,  as  they  take  the  place  of  other  modes  of  carrying  passengers.^ 
An  owner  of  a  steamboat  or  railroad,  in  this  respect,  is  in  a  condition 
somewhat  similar  to  that  of  an  inn-keeper,  whose  premises  are  open  to 
all  gaestB.  Tet  he  is  not  only  empowered,  bat  he  is  bound  so  to  regu- 
late his  hoose,  as  well  with  regard  to  the  peace  and  comfort  of  his 
guests,  who  there  seek  repose,  as  to  the  peace  and  quiet  of  the  yicinity, 
as  to  repress  and  prohibit  all  disorderly  conduct  therein ;  and,  of  course, 
he  has  a  right  and  is  bound  to  exclude  from  his  premises  all  disorderly 
persons  and  all  persons  not  conforming  to  the  regulations  necessary  and 
proper  to  secure  such  quiet  and  good  order.^  We  are  also  of  opinion 
that  the  power  which  the  company  thus  have  to  regulate  their  sereral 
depots  they  may  delegate  to  suitable  officers.  Indeed,  it  is  the  only 
mode  in  which  a  corporation  can  exercise  their  powers.  And  when  they 
have  appointed  a  superintendent  with  authority  by  himself  and  his 
assistants  to  have  charge  of  the  depot  and  manage  its  concerns  it  is  in- 
cident to  his  authority  to  exclude,  or  direct  the  exclusion  of  persons 
who  persist  in  violating  the  reasonable  regulations  prescribed,  and 
thereby  interrupt  the  officers  and  servants  of  the  company  in  the  dis* 
charge  of  their  respective  duties,  or  annoy  passengers. 

If  it  be  insisted  that  by  opening  the  doors  of  their  depots  the  company 
give  an  implied  license  to  any  and  all  persons  to  enter,  it  may  be  an* 
swered  that  by  thus  opening  their  doors,  they  do,  prima  fadej  give  an 
implied  license  to  all  persons  to  enter,  and  no  person  is  a  trespasser  by 
merely  entering  therein.  But  all  such  licenses  are  in  their  nature  re- 
vocable, and  if  actually  revoked,  and  due  notice  given  to  an  individual 
or  class  of  individuals,  and  they  still  persist  in  entering,  it  is  without  a 
license  and  the  owner  has  a  right  to  exclude  them  by  force,  if  neces- 
sary, using  no  more  force  than  is  necessary  for  that  purpose.^  With- 
out such  a  power  the  business  could  not  be  carried  on ;  because  the 
crowd  of  persons  entering,  without  intending  to  take  passage,  might  be 
so  great  as  to  exclude  passengers. 

In  regard  to  the  fact  that  Hall  had  a  ticket  at  the  time  and  intended 
bona  fide  to  go  in  the  cars  to  Richmond,  it  appears  to  us  that  a  fact 
within  his  own  private  knowledge,  not  communicated  to  the  superintend- 
ent, when  it  was  in  his  power  to  communicate  it,  can  not  place  the 
superintendent  in  the  wrong,  in  a  case  where  he  would  be  otherwise  Jus- 
tified.   If  Hall  had  repeatedly  violated  a  reasonable  regulation  in  going 

1  Jencks  «.  Coleman,  2  Snmn.  821 ;  Oam<  l  M arkham  v.  Brown,  8  N.  H.  S83;  SI  Am* 

den  A  Albany  R.  Oo.  v,  Barke,  13  Wend.  611 ;  Deo.  209. 
98  Am.  Doo.  488;  Pardee  v.  Drew,  86  Ind.  •  Weaver «.  Bluh,  8  T.  B.  78. 

4S9;  Pickford  «.  Grand  Junction  B.  Co.,  8 
H.  A  W.  878. 
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iiX>oii  the  platform  when  expressly  prohibited,  and  if  the  superintendent 
had  reason  to  believe  that  he  was  repeating  such  violation,  and  he  gave 
no  notice  that  he  then  came  there  for  another  purpose,  when  it  was  in 
his  power  to  do  so,  the  superintendent  and  his  assistants,  acting  on  rea- 
sonable grounds  of  belief,  must  stand  on  the  same  ground  of  justificar 
tion  in  this  respect,  as  if  Hall  had  no  such  purpose. 

We  are,  therefore,  of  opinion  that  upon  the  evidence  detailed  in  the 
Judge's  report,  the  jury  should  be  instructed  in  a  manner  somewhat  as 
follows :  That  if  Power  had  been  placed  in  charge  of  the  depot  by  the 
corporation  as  superintendent,  he  had  all  the  authority  of  the  corporation, 
both  as  owners  and  occupiers  of  real  estate,  and  also  as  carriers  of  passen- 
gers, incident  to  the  duly  of  control  and  management ;  that  this  power 
and  authority  of  the  corporation  extended  to  the  reasonable  regulation 
of  the  conduct  of  all  persons  using  the  railroad,  or  having  occasion  to 
resort  to  the  depots  for  any  purpose.  That  this  power  was  properly  to 
be  executed  by  a  superintendent  adapting  his  rules  and  regulations  to 
the  circumstances  of  the  particular  depot  under  his  charge ;  and  that  it 
was  not  necessary  such  regulations  should  be  prescribed  by  by-laws  of 
the  corporation.  That  the  opening  of  depots  and  platforms  for  the  sale 
of  tickets,  for  the  assembling  of  persons  going  to  take  passage  or  landing 
from  the  cars,  amounts  to  a  license  to  all  persons,  prima  facie  j  to  enter  the 
depot  and  that  such  entry  is  not  trespass ;  but  that  it  is  a  license  con- 
ditional, subject  to  reasonable  and  useful  regulations ;  and  on  non-com- 
pliance with  such  regulations  the  license  is  revocable  and  may  be  revoked 
either  as  to  an  individual  or  as  to  a  class  of  individuals,  by  actual  or 
constructive  notice  to  that  effect.  That  if  the  platform,  as  part  of  the 
depot,  is  appropriated  to  and  connected  with  the  entrance  of  passengers 
into  cars,  and  the  exit  of  passengers  from  the  cars,  and  for  the  accom- 
modation of  their  baggage,  and  if  the  soliciting  of  passengers  to  take 
lodgings  in  particular  public  houses  by  the  keepers  of  them  or  their  ser- 
vants, is  a  purpose  not  directly  connected  with  the  carriage  of  passen- 
gers by  the  railroad,  or  their  entrance  into  or  exit  from  cars ;  that  if 
when  urged  with  earnestness  and  importunity  it  is  an  annoyance  of  pas- 
sengers, and  interruption  to  their  proper  business  of  taking  or  leaving 
their  seats  in  the  cars  and  procuring  or  directing  the  disposition  of  their 
baggage ;  or  if  the  presence  of  such  persons,  for  such  a  purpose  is  a 
hindrance  and  interruption  to  the  officers  and  servants  of  the  corpora- 
tion in  the  performance  of  their  respective  and  proper  duties  to  the  cor- 
poration as  passenger  carriers ;  then  the  prohibition  of  such  persons 
from  entering  upon  the  platform  is  a  reasonable  and  proper  regulation, 
and  a  person  who,  after  actual  or  constructive  notice  of  such  regulation 
violates  or  attempts  to  violate  it,  thereby  loses  his  license  to  enter  the 
depot ;  that  such  license  as  to  him  may  be  revoked ;  and  if  upon  notice 
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toqnit  the  depot,  he  lefufle  so  to  do,  he  msy  be  lemoTed  therefrom  by 
the  Boperinteiident  and  the  penons  employed  by  him;  and  if  they  use  no 
more  force  than  is  necessary  for  that  purpose,  such  nse  of  force  is  not 
an  assaolt  and  battery,  but  is  Justifiable.  That  as  to  the  circamstances 
of  the  present  case,  if  the  snpermtendent  had  issued  a  dicular  giving 
notice  to  all  inn-keepers  and  landlords  that  he  had  prohibited  them 
from  entering  the  depot  to  solicit  persons  to  go  to  their  respectiTe  houses 
as  guests,  and  if  this  notice  came  to  Hall  and  he  afterwards,  and  after 
special  notice  to  him  personally,  had  attempted  to  violate  this  prohibi- 
tion, and  solicit  passengers ;  and  if  upon  the  particular  occasion,  he 
gave  no  notice  of  coming  for  any  other  purpose ;  and  if  the  defendant 
Power  met  {lim  on  his  way  to  the  platform,  told  him  he  must  not  go 
there,  laid  Ms  hands  on  him  and  ordered  him  to  leave  the  depot,  without 
any  inquiry  as  to  the  purposes  of  Hall,  and  Hall  made  no  reply,  but 
pressed  forward  and  attempted  to  reach  the  platform  in  spite  of  the 
efforts  of  Power ;  this  was  strong  prima  facie  evidence  that  he  was  go- 
ing there  with  intent  to  solicit  passengers  in  violation  of  the  notice  and 
revocation  of  license ;  and  that  if  he  gave  no  notice  of  his  intention  to 
enter  the  car  as  a  passenger,  and  of  his  right  to  do  so,  and  if  Power  be- 
lieved that  his  intention  was  to  violate  a  subsisting  reasonable  r^ula- 
tlon ;  then  he  and  his  assistants  were  justified  in  forcibly  removing  him 
from  the  depot.  That  if  Hall  gave  no  notice  of  his  having  a  ticket,  of 
his  intention  and  purpose  to  enter  the  cars  as  a  passenger  and  of  his 
right  to  do  so,  and  that  Power  had  no  notice  of  it,  then  Hall  could  not 
justify  Ms  conduct  and  make  Power  a  wrong-doer  by  proving  the  pos- 
session of  such  a  ticket,  or  of  his  intent  to  go  in  the  cars  to  Richmond 
as  a  passenger ;  and  that  he  was  to  be  considered  as  standing  on  the 
same  footing  as  if  he  had  not  possessed  such  ticket. 

New  tried  granted. 


MISTAKE  OF  FACT— ASSAULT  ^ABBEST. 

Commonwealth  v.  Pbesby. 

[14  Gray,  65.] 
In  the  Supreme  JudiciaX  Court  of  Masaachuaetta,  October^  1859. 

JCiatakaofTaot— Asaault.  — ApoUoemanflndlngB.  In  the  pnblio  streets,  and  belley* 
ing  him  to  be  Intoxicated  arrested  him  and  took  him  to  the  station.  It  turned  out  that 
the  man  was  not  drunk,   ffdd,  that  (he  officer  was  not  guilty  of  assault. 

Indictment  for  assault  and  battery.    Tried  in  the  Court  of  Common 
Fleas  in  Middlesex,  at  October  term,  1858,  before  Aiken,  J.,  to  whose 


COMMONWEALTH  V.  PRE8BT.  507 

Tolings  the  defendant  alleged  exceptions,  the  material  part  of  which  is 
stated  in  the  opinion  of  the  court.  The  decision  was  made  in  January, 
1860. 

Hoar,  J.  The  defendant,  a  police  officer  and  watchman  of  the  city 
of  Lowell,  arrested  one  Harford  for  being  intoxicated  in  a  public  street 
in  that  city  in  the  night  time,  and  committed  him  to  the  watch-house. 
For  this  act,  he  was  indicted  for  an  assault  and  battery  upon  Harford ; 
snd  at  the  trial,  the  presiding  Judge  was  asked  to  instruct  the  jury, 
'*  that  if  said  Presby  had  reasonable  or  probable  cause  to  believe  that 
said  Harford  was  intoxicated  at  the  time  of  the  arrest,  then  he  was 
authorized  in  taking  and  retaining  the  said  Harford/'  But  the  judge 
refused  so  to  rule,/ind  instructed  the  jury  that  if  Harford  was  not  in- 
toxicated, they  should  find  the  defendant  guilty ;  to  which  refusal  and 
instruction  exceptions  were  taken. 

The  duty  and  power  of  a  police  officer  to  make  an  arrest  without  a 
warrant,  for  the  offense  of  intoxication,  arise  from  the  statute  of  1855,^ 
which  provides  that  '^  if  any  person  shall  be  found  in  a  state  of  intoxi- 
cation, in  any  highway,  street,  or  other  public  place,  any  sheriff,  dep* 
uty  sheriff,  constable,  watchman,  or  police  officer  shall,  without  any 
warrant,  take  such  person  into  custody  and  detain  him  in  some  proper 
place,  until,  in  the  opinion  of  such  officer,  he  shall  be  so  far  recov* 
ered  from  his  intoxication  as  to  render  it  proper  to  carry  him  before  a 
eourt  of  justice,'*  etc. 

It  is  argued  on  behalf  of  the  Commonwealth,  that  if  Harford  was 
not  intoxicated,  this  statute  affords  no  justification  for  his  arrest,  be- 
cause the  fact,  and  not  a  suspicion  or  belief,  however  reasonable,  of 
intoxication,  is  requisite  to  such  justification. 

This  may  be  true  in  regard  to  the  civil  rights  of  'the  person  whose 
liberty  is  invaded ;  and  in  a  civU  act,  the  wrong-doer  must  usually  justify 
his  act,  or  be  held  responsible  for  the  damages  which  it  occasions. 
And  it  may  be  conceded  that  if  the  defendant  had  no  other  defence  to 
this  indictment  than  a  justification  of  the  act,  his  defence  fails. 

We  come,  then,  to  the  consideration  of  the  question,  whether  it  is 
true,  as  a  universal  proposition,  that  every  inprisonment,  arrest  or 
detention  of  the  person,  which  is  not  capable  of  a  technical  justification, 
constitutes  a  criminal  assault  and  battery.  However  loosely  the  doc- 
trine may  have  been  stated  in  elementary  books,  it  is  evident,  upon  a 
careful  consideration,  that  this  can  not  be  so ;  and  we  are  aware  of  no 
adjudged  case  in  which  it  has  been  so  determined.  To  constitute  a 
criminal  act,  there  must,  as  a  general  rule,  be  a  criminal  intent.  ''An 
unwarrantable  act,''  says  Blackstone,  '^  without  a  vicious  will,  is  no 
crime  at  all."  *    **  Ignorance  or  mistake  is  a  defect  of  wUl ;  when  a  man, 
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intending  to  do  a  lawful  act,  does  that  which  is  unlawfuL  For  here, 
the  deed  and  the  will  acting  separately,  there  is  not  that  conjunction 
between,  which  is  necessary  to  form  a  criminal  act.  But  this  must  be 
an  ignorance  or  mistake  of  fact,  and  not  an  error  in  point  of  law."  ^ 
Tins  principle  is  recognized  by  all  the  best  authorities  upon  criminal 
law.  Thus  in  1  Bussell  on  Crimes,^  it  is  said  that  ^^  without  the  con- 
sent of  the  wUl,  human  actions  can  not  be  considered  as  culpable ;  nor 
where  there  is  no  will  to  commit  an  offense,  is  there  any  just  reason 
why  a  party  should  incur  the  penalties  of  a  law  made  for  the  punish- 
ment of  crimes  and  offenses."  And  in  1  Hale's  Pleas  of  the  Crown,' 
the  general  doctrine  is  stated,  that  ^'  when  there  is  no  will  to  commit  an 
offense  there  can  be  no  transgression."  ^  And  in  all  these  writers^ 
ignorance  of  fact,  unaccompanied  by  any  criminal  negligence,  is  enum* 
erated  as  one  of  the  causes  of  exemption  from  criminal  responsibility. 

As  an  application  of  the  rule,  Levett'a  Casej  cited  by  Justice  Jones 
in  Cro.  Car.,^  is  most  often  quoted.  In  that  case,  upon  an  alann  of 
thieves  in  the  night  time,  the  master  of  the  house  killed  a  person 
found  secreted  in  a  closet,  who  was  not  a  thief,  but  was  there  by  lawful 
means ;  but  the  act  having  been  done  under  the  reasonable  belief  that 
the  person  killed  was  a  felon,  the  excuse  was  held  sufficient  And 
Hale  gives  the  illustration  of  a  sentinel  firing  at  his  commanding  officer, 
who  advances  to  his  post,  under  the  reasonable  belief  that  he  is  an 
enemy,  as  coming  within  the  same  rule.^ 

The  principle  is  applied  directly  to  the  case  of  assaults  in  1  Bussell  on 
Crimes.  "^  '^  Whether  the  act  shall  amount  to  an  assault,  must,  in  every 
case,  be  collected  from  the  intention."  And  it  has  been  said  by  this 
court  that  'Mt  is  undoubtedly  true  that  in  order  to  support  an  indict- 
ment for  an  assault  and  battery,  it  was  necessary  to  show  that  it  was 
committed,  ex  irUentiane^  and  that  if  the  criminal  intent  is  wanting, 
the  offense  is  not  made  out."  ^  The  court,  indeed  add,  that  ^'  this  in- 
tent is  always  inferred  from  the  unlawful  act ;"  but  by  an  unlawful  act 
is  meant  intentional  violence,  without  justification  or  excuse,  and  where 
ignorance  of  fact  is  an  excuse  the  inference  is  rebutted.  Insanity  or 
idiocy  has  always  been  held  an  excuse  for  an  act  otherwise  criminal, 
because  there  is  no  criminal  intent  accompanying  the  act. 

There  may  be  in  many  cases  some  difficulty  in  applying  these  familiar 
principles  to  the  facts  proved ;  and  great  caution  should  certainly  be 
used  in  admitting  the  excuse  of  ignorance  or  mistake,  so  as  to  exclude 
from  its  protection  those  who  do  not  exercise  all  reasonable  means  to 
inform  themselves  before  they  commit  an  act  which  is  apparently  an 
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invasion  of  private  right,  and  a  breach  of  the  public  peace ;  and  not  to 
sanction  violence  under  circumstances  where  there  is  no  necessity  for 
any  action  whatever. 

But  in  the  case  we  are  now  considering,  the  duty  is  made  imperative 
upon  the  officer  to  make  the  arrest  without  a  warrant,  if  he  finds  an  in- 
toxicated person  in  the  street.  The  language  of  the  statute  is  not  that 
he  ^^  may''  but  that  he  ^^  shall"  arrest  the  offender.  If  he  neglects 
tliis  duty,  he  is  liable  to  an  indictment.  He  has  then  this  alternative 
presented,  that  if  the  person  whom  he  sees  is  really  intoxicated,  he 
must  arrest  him,  or  suffer  the  consequence  of  official  misconduct.  The 
fact  of  intoxication,  though  usually  easy  to  ascertain,  is  not  a  fact 
capable  of  demonstration,  or  of  ascertainment  with  absolute  certsanty, 
in  most  cases.  Suppose  a  watchman  to  find  a  man  in  the  gutter,  stupe- 
fied, and  smelling  very  strongly  of  spirituous  liquors.  The  man  may 
have  fallen  in  a  fit,  and  some  person  have  tried  to  relieve  him  by  the 
application  of  a  stimulant,  and  then  have  left  him  in  search  of  assist- 
ance. Or  in  another  case  the  person  arrested  may  have  been  simulating, 
for  the  purpose  of  amusement  or  mischief,  the  appearance  and  conduct 
of  drunkenness.  Is  the  officer  to  be  held  a  criminal,  if,  using  his  best 
judgment  and  discretion,  and  all  the  means  of  information  in  his  power, 
in  a  case  where  he  is  called  upon  to  act,  he  makes  a  mistake  of  fact, 
and  comes  to  a  wrong  conclusion?  It  would  be  singular,  indeed,  if 
a  man  deficient  in  reason  would  be  protected  from  criminal  responsi- 
bility ;  and  another,  who  was  obliged  to  decide  upon  the  evidence  be- 
fore him,  and  used  in  good  faith  all  the  reason  and  faculties  which  he 
had,  should  he  be  held  guQty?  Upon  the  exceptions  before  us,  we 
therefore  feel  bound  to  decide,  that  the  defendant,  being  required  by  his 
official  duty  to  make  the  arrest,  if  the  fact  of  intoxication  existed ;  and 
acting  in  a  matter  which  did  not  admit  of  absolute  certainty ;  if  he  acted 
in  good  faith,  upon  reasonable  and  probable  cause  of  belief,  without 
rashness  or  negligence,  is  not  to  be  regarded  as  a  criminal  because  he 
is  found  to  have  been  mistaken ;  and  the  exceptions  must  be  sustained, 
and  a  new  trial  granted. 


MISTAKE— BIGAMY  — BONA  UDE  BELIEF  OF  DEATH  OF  FIB8T  HUS- 
BAND. 

Begin  A  v.  Moore. 

[18Ck)Z»544.] 

In  the  English  Court  of  Criminal  AppedL 

te  an  Hadiotmmit  tot  Bigamy,  It  is  a  good  defence  that,  at  the  time  oi  the  bigamous 
marriage,  the  prisoner  had  a  reatonahle  and  b<majlde  belief  that  her  hiuband  was  dead, 
although  BOTen  yean  had  not  eUpsed  alnoe  she  last  heard  of  him. 
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Emma  Louisa  Attersall  Moore  was  indicted  for  that  she,  on  the  14th 
day  of  December,  1875,  at  Thrussington,  in  the  county  of  Leicester, 
feloniously  did  marry  one  Morris  Tonge,  her  former  husband,  Robert 
Moore,  then  being  alive. 

Brogderif  prosecuted. 

Horace  8mUh^  appeared  for  the.prisoner. 

It  was  proved  that  the  prisoner,  whose  maiden  name  was  Emma 
Louisa  Attersall  Thorold,  was  married  under  that  name  to  Robert 
Moore,  atSt.  Pancras  Church,  on  May  11, 1857,  and  thaton  the  14th of 
December,  1875,  she  went  through  the  ceremony  of  marriage  at  Thrus- 
sington, in  Leicestershire,  with  Morris  Tonge.  The  prisoner  had,  for 
nine  months  previously,  been  living  in  Thrussington,  as  housekeeper  to 
the  said  Morris  Tonge.  The  bans  had  been  duly  published  in  the 
names  given  in  the  cirtificate,  in  which  the  prisoner  was  described  aa 
Emma  Louisa  Moore,  widow,  and  the  ceremony  was  performed  in  the 
parish  at  Thrussington. 

When  before  the  committing  magistrate  the  prisoner  said:  ^*- 1  be* 
lieved  my  first  husband  was  dead."  At  the  close  of  the  case  Mr. 
Horace  Smith  proposed  to  call  evidence  to  show  that  the  prisoner  bona 
fide  and  reasonably  believed  that  her  first  husband  was  dead,  citing  £. 
V.  Tum^}  and  £.  v.  Horton^  and  pointing  out  that  a  decision  of  Sir 
Baliol  Brett,  in  jB.  v.  6i5&tn«,  to  the  contrary,  is  said,  in  a  note  to  the 
last  edition  of  Russell  on  Crimes,'  to  be  inconsistent  with  the  view  ta£en 
by  the  same  learned  judge  in  his  judgment  in  R.  v.  Prtnce. 

The  learned  counsel  having  addressed  the  jury  in  this  sense,  called 
witnesses  who  stated  that  Robert  Moore  had  deserted  his  wife  about 
four  or  five  years  ago,  and  that  since  the  desertion  a  sister  of  the  first 
husband  had  written  to  say  he  was  dead,  and  that  a  general  belief  of 
his  death  existed,  which  belief  was  shared  by  Morris  Tonge  and  all  who 
were  connected  with  the  parties  in  the  neighborhood.  No  inquiry  was 
made  by  the  prisoner  as  to  the  truth  of  the  statement  said  to  have  been 
made  in  the  letter,  and  the  letter  was  not  produced. 

Denmak,  J.,  in  summing  up  the  case  to  the  jury,  said:  *^  The  section 
of  the  act  of  Parliament,^  is  perfectly  simple  until  you  come  to  the  ex- 
ception, '  provided  that  nothing  in  this  section  contained  shall  extend  to 
any  person  marrying  a  second  time  whose  husband  or  wife  shall  have 
been  continually  absent  from  such  person  for  the  space  of  seven  years 
tlien  last  past,  and  shall  not  have  been  known  by  such  person  to  be  liv- 
ing within  that  time.'  Now,  this  case  is  not  within  the  exception ;  but 
does  this  general  principle  apply,  that  if  at  the  time  of  contracting  a 
second  marriage  the  prisoner  has  a  \HyMt,  fide  and  reasonable  belief  that 

1  9  Oox,  0.  0. 140.  •  Sth  ed.,  vol.  8,  p.  MS. 

•  U  Ooz,0. 0. 670.  «  34  and20  Viot.,ob.  87. 


BEOmA  V.  HOOBE.  511 

the  first  husband  or  wife^as  the  case  may  be,  is  dead,  in  such  case  is 
the  prisoner  entitled  to  an  acquittal?  Two  judges  have  separately  de« 
dded  that  such  belief  is  a  good  defence,^  and  two  judges,  after  solemnly 
consulting  together,  have  decided  that  it  is  no  defence.  ^  If  you  think 
that  the  prisoner,  having^  bad  husbancf,  without  any  real  belief  of  his 
death,  took  the  risk  of  marrying  again,  acting  upon  what  she  thought 
she  might  appeal  to  as  a  defence  hereafter,  then  you  should  find  against 
her.  But  if  you  think  she  believed,  and  reasonably  belieyed,  her  first 
husband  to  be  dead  before  she  married  again,  thei^  you  should  say  so, 
and  I  would  consider  whether  I  would  reserve  a  case  for  the  Court  of 
Crown  Cases  Reserved. ' '  ' 

The  jury  found  that  the  prisoner  married  under  a  bona  Jide  and  rea- 
sonable belief  that  her  husband,  Robert  Moore,  was  dead. 

Dkmman,  J.    I  will  consider  whelher  a  point  be  reserved. 

Friday,  March  9,  Dbnhan,  J.  I  adjourned  this  case  yesterday, 
in  order  that  I  might  consult  my  brother  judge  (Lord  Justice  Amphlett), 
as  to  the  effect  of  the  finding  of  the  jury  on  the  question  left  to  them. 
The  question  upon  which  they  gave  their  opinion  was  this :  They  found 
that  the  prisoner,  at  the  time  when  she  went  through  the  ceremony  of 
marriage  with  Morris  Tonge,  bona  Jide  and  reasonably  believed  that  her 
husband  was  dead.  Owing  to  the  great  conflict  of  decisions  of  different 
Judges  as  to  whether  that  finding  constitutes  a  defence  in  law  or  not,  I 
thought  I  ought  to  take  time  before  stating  what  course  ought  to  be 
taken,  and  to  consult  my  brother  judge  as  to  what  he  thought  was  right 
to  do.  Two  very  learned  judges — one  the  late  Baron,  now  Sir  Samuel 
Martin,  a  judge  of  long  experience,  who  some  time  since  retired  from 
the  bench,  and  the  other,  Baron  Cleasby — held  in  two  different  cases,' 
that  such  a  finding  as  this  constituted  a  defence.  Two  other  learned 
Judges — Sir  Baliol  Brett  and  the  late  Mr.  Justice  Willes — considered 
another  case,^  subsequently  to  the  two  I  have  mentioned,  and  held  that 
when  such  facts  were  found  by  a  jury  they  did  not  constitute  a  defence. 

Under  ahnost  any  circumstances  where  there  was  such  a  confiict  of 
decisions,  a  judge  would,  I  think,  be  reluctant  to  take  upon  himself  to 
decide  the  point,  and  what  he  would  do  in  the  interests  of  justice,  in 
order  that  the  law  might  be  finally  settled,  would  be  to  reserve  the  case 
for  the  Court  of  Criminal  Appeal  to  say  whether  the  finding  of  the  jury 
did  or  did  not,  in  the  opinion  of  the  court,  constitute  a  defence.  If 
this  had  been  a  case  in  which,  supposing  the  Court  of  Criminal  Appeal 
had  thought  the  finding  of  the  jury  did  not  constitute  a  defence,  I  should 

1  ICarttn,  B.,  in  B. «.  Turner,  9  Cox*  0. 0.  •  B.  v.  Tomer,  9  Oox,  0.  0.   140;  B.  v. 

140,  And  Cleasby,  B.,  In  B.  v.  Horton,  11  Ooz,      Horton,  11  Oox,  0. 0. 670. 
0. 0. 670.  «  B.  V.  GibboiiB,  12  Oox,  0. 0. 887. 

I  Brett,  J.,  and  WlUes,  J.,  in  B.  v.  Oib- 
boiiB,  la  Ooz,  0. 0. 887. 
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have  felt  it  my  duty  to  have  passed  a  substantial  punishment — I  should 
have  felt  bound  to  adopt  that  course ;  but,  having  consulted  my  brother 
judge,  and  finding  that  he  had  on  a  former  occasion  very  carefully  con- 
sidered this  very  question,  and,  so  far  as  his  opinion  was  concerned,  it 
was  in  favor  of  this  being  a  valid  defence,  I  must  say  that,  subject  to 
all  the  difOidence  and  doubt  caused  by  the  strong  opinion  formed  by  Sir 
Baliol  Brett  and  the  late  Mr.  Justice  Willes — who  did  not  reserve  the 
point  because  they  felt  so  strongly  that  it  was  no  defence — my  own 
opinion  goes  with  my  colleague  at  these  assizes,  and  I  think  I  should 
hold,  after  full  argoment,  that  the  finding  of  the  jury  did  constitute  a 
defence.    I  bear  in  mind  the  case  of  B.  v.  Prince;^  but  in  this  case  the 
thing  done  was  not  unlawful,  and,  therefore,  its  legality  or  illegality 
entirely  depended  on  the  question,  whether  the  prisoner  knew  she  con- 
tracted the  second  marriage  during  llie  lif etune  of  her  former  husband, 
and  on  the  principle  of  common  law,  that  no  person  should  be  deemed 
guilty  of  an  offense  unless  he  or  she  knew  that  it  was  willfully  com- 
mitted, a  great  deal  might  be  said  in  favor  of  the  view,  that  with  such  a 
finding  of  the  jury  the  prisoner  ought  not  to  be  deemed  guilty.     I  do 
not  wish  to  give  a  final  judgment,  and  if  the  case  had  been  one  which 
merited  a  severe  punishment,  I  should  have  reserved  it  for  the  decision 
of  the  Court  of  Criminal  Appeal.    The  case,  however,  is  one  which,  under 
any  circumstances,  after  such  a  finding  of  the  juiy,  in  which  I  see  no 
reason  to  disagree,  I  should  only  have  passed  a  nominal  sentence ;  and, 
therefore,  as  I  do  not  think  it  fair  to  the  prisoner,  in  order  that  a  point 
of  law  may  be  settled  for  the  benefit  of  the  country,  to  put  her  to  the 
expense  of  arguing  the  case  before  the  full  court,  my  own  and  my  col- 
league's  judgment  being  in  favor  of  the  finding  of  the  jury  constitating 
a  defence,  I  shall  hold  that  the  finding  amounts  to  a  verdict  of  not  guilty, 
and  order  the  prisoner  to  be  discharged. 


IGNORANCB  OP  FACT  — ILLEGAL  VOTING  AT  ELECTIONS. 

Gordon  v.  State. 

[52  Ala.  808.] 
In  the  Supreme  Court  of  Alabama^  June^  1875. 

1.  nieffal  Votinff  by  Kinor  —  Iffnoranoe  of  Faot.  —  A  minor  can  not  be  oonvioted 
of  illegal  voting,  becanse  not  of  the  legal  age,  if  he  voted  under  the  honest  belief,  in- 
daced  by  information  from  parents,  relatives,  or  aoquaintanoes,  that  he  had  attained 
his  majority. 

1  L.  S.  2  0.  0.  154;  44  L.  J.  M.  0. 12j. 
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Appeal  from  Circuit  Court  of  Henry  County.  Tried  before  Hon.  J. 
Caleb  Wiley. 

Jl  H.  Cawany  for  appellant. 

John  W*  A.  Sai^ordy  Attorney-Greneral,  coritra. 

Brickbll,  C.  J.  This  indictment  is  founded  on  the  fortieth  section  of 
the  statute,  approved  April  22,  1878,  entitied  *'An  Act  to  Regulate 
Elections  in  the  State  of  Alabama,''  which  declares :  *• '  That  any  person 
Toting  more  than  once  at  any  election  held  in  this  State,  or  depositing 
more  than  one  ballot  for  the  same  office  at  such  election,  or  is  guilty 
of  any  other  kind  of  illegal  or  fraudulent  voting,  shall  be  deemed 
guilty  of  a  felony,"  etc.^  The  first  count  charges  that  the  appellant, 
not  being  of  the  age  of  twenty-one  years,  voted  at  the  last  general 
election  in  this  State.  The  second  count  is  a  general  accusation  of  il- 
legal voting,  not  specifying  in  what  the  illegality  consisted,  whether  in 
a  want  of  legal  qualification,  or  in  voting  more  than  once,  or  in  deposit- 
ing more  ballots  than  one,  and  is  not  sufficient  to  support  a  conviction.^ 
The  evidence,  as  disclosed  in  the  bill  of  exceptions,  tended  only  to  sup- 
port the  charge  contained  in  the  first  count.  Two  witnesses  were  ex- 
amined on  the  behalf  of  the  defendant ;  one,  his  mother,  and  the  other, 
an  acquaintance,  who  had  known  him  from  his  birth,  and  resided  in  the 
same  neighborhood,  and  for  a  long  time  a  member  of  the  same  family, 
with  defendant,  and  they  testified  the  defendant  was  of  the  age  of  twen- 
ty-one years,  in  the  August  preceding  the  election.  That  they  had 
frequently  told  defendant  he  would  be  of  full  age  in  that  month,  and 
Bubsequentiy  and  before  the  election  told  him  he  was  of  age.  The  court 
refused  to  charge  the  jury  that  if  the  defendant,  in  reliance  on  these 
statements,  honestiy  believed  he  was  of  full  age  when  he  voted,  he  should 
not  be  convicted,  if  the  evidence  convinced  the  jury  he  was  not  of 
age. 

^'AU  crime  exists,  primarily,  in  the  mind."  A  wrongful  act  and  a 
wrongful  intent  must  concur,  to  constitute  what  the  law  deems  a  crime. 
When  an  act  denounced  by  the  law  is  proved  to  have  been  committed ,  in  the 
absence  of  countervailing  evidence,  the  criminal  intent  is  inferred  from 
the  commission  of  the  act.  The  inference  may  be,  and  often  is  re- 
moved by  the  attending  circumstances,  showing  the  absence  of  a  crimi- 
nal intent.  Ignorance  of  law  is  never  an  excusci  whether  a  party 
is  charged  civilly  or  criminally.  Ignorance  of  fact  may  often  be  re- 
ceived to  absolve  a  party  from  civil  or  criminal  responsibility.  On 
the  presumption  that  every  one  capable  of  acting  for  himself  knows  the 
law,  courts  are  compelled  to  proceed.  If  it  should  be  abandoned,  the 
administration  of  justice  would  be  impossible,  as  every  cause  would  be 

1  Fftmph.  Aoto.  lfl7S-«,  p.  95.  t  9  BUh.  Or.  Pr.,  sao.  975. 
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embarrassed  with  the  collateral  inquiry  of  the  extent  of  1^^  knowledge 
of  the  parties  seeking  to  enforce  or  avoid  liability  and  responsibility. 

The  criminal  intention  being  of  the  essence  of  crime,  if  the  intent  is 
dependent  on  a  knowledge  of  particular  facts,  a  want  of  such  knowl* 
edge,  not  the  result  of  carelessness  or  negligenoe,  relieves  the  act  of 
criminality.  An  illustration  may  be  found  in  the  vending  of  obscene 
or  immoral  publications.  A  knowledge  of  the  character  of  such  publi- 
cations is  an  indispensable  ingredient  of  the  offence.  From  the  vending- 
it  would  seem  inferable ;  but  if  it  appeared  that  the  vendor  was  blind^ 
and  in  the  eourse  of  his  trade  happened  innocently  to  make  the  sale,  a^ 
want  of  knowledge  of  the  character  of  the  publication  would  relieve 
him  from  criminal  responsibility.  A  man  having  in  his  possession, 
counterfeit  coin  or  forged  bank  bills,  with  intent  to  put  them  in  circula- 
tion, could  not  be  convicted  of  crime  if  he  was  ignorant  of  their 
spuriousness.  A  statute  imposed  a  penalty  on  the  owner  or  captain 
of  any  steamboat  receiving  and  transporting  any  colored  person^ 
without  having  particular  evidence  that  such  person  was  free.  The 
penalty  could  be  inflicted  only  on  the  captain  or  owner  who  knowingly 
transported  such  person.  If  the  person  of  color,  without  the  knowl-- 
edge  or  consent  of  the  captain  or  owner,  entered  the  boat,  concealing- 
himself,  and  was  thus  carried  away,  the  penalty  was  not  incurred.^ 
Illegal  voting,  when  it  is  supposed  to  arise  from  the  want  of  legal 
qualifications,  is  dependent  on  the  voter's  knowledge  of  the  particular 
facts  which  make  up  the  qualification.  Every  man  is  bound  to  know 
the  law  requires  that  every  voter  shall  be  a  native  born  or  naturalized 
citizen  of  the  United  States,  of  the  age  of  twenty-one  years,  and  have 
resided  in  the  State  six  months,  and  in  the  county  in  which  he  offers  to 
vote  three  months  next  preceding  the  election,  and  must  not  have  been, 
convicted  of  the  offences  mentioned  in  the  Constitution  as  the  disquali* 
fication  of  an  elector.  He  is  bound  to  exercise  reasonable  diligence 
to  ascertain  the  facts  which  enter  into  and  form  these  qualifications. 
Having  exercised  this  diligence,  if  he  resided  near  the  boundary  line 
of  a  county,  and  should  be  informed  by  those  having  the  means  of 
knowledge  that  his  residence  was  within  the  county,  and  he,  without  a 
knowledge  of  the  real  facts,  honestly  acting  on  this  information,  should 
vote,  he  could  not  fairly  be  charged  with  illegal  voting,  though  on  a 
subsequent  survey  or  on  some  other  evidence  it  should  be  ascertained 
his  residence  was  not  within  the  county.  The  precise  time  when  a  man 
arrives  at  the  age  of  twenty-one  years  is  a  fact,  knowledge  of  which 
he  derives  necessarily  from  his  parents,  or  other  relatives  or  acquaint* 
ances  having  knowledge  of  his  birth.  If,  acting  in  good  faith,  on 
Information  fairly  obtained  from  them  under  an  honest  belief  that  he 

1  Dnnoan  v.  State,  7  Humph.  148. 
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bad  reached  the  age,  he  votes,  having  the  other  necessary  qualifications, 
illegal  voting  should  not  be  imputed  to  him.  The  intent  which  makes 
up  the  crime  can  not  be  affirmed.  Whether  he  had  the  belief  that  he 
was  a  qualified  voter,  and  the  information  was  fairly  obtained,  should 
be  referred  to  and  determined  by  the  jury.  The  whole  inquiry  should 
be  directed  to  the  voter's  knowledge  of  facts  and  to  his  diligence  in 
acquiring  the  requisite  knowledge.  If  he  votes  recklessly  or  carelessly, 
when  the  facts  are  doubtful  or  uncertain,  his  ignorance  should  not 
excuse  him  if  the  real  facts  show  he  was  not  qualified.  If  ignorant 
of  the  disqualifying  fact,  and  without  a  want  of  diligence,  under  an 
honest  belief  of  his  right  to  vote,  he  should  be  excused,  though  he 
had  not  the  right.^ 

The  charge  given  by  the  Circuit  Court,  and  several  of  the  refusals  to 
charge,  were,  according  to  these  views,  erroneous,  and  the  judgment 
must  be  reversed  and  the  cause  remanded.  The  appellant  must  remain 
in  custody  until  discharged  by  due  course  of  law. 


MISTAEB  — EXPOSING  THE  PEBSON. 

Miller  v.  People. 

[5  Barb.  208.] 
In  the  Supreme  Court  of  New  Tork^  January ^  1849. 

igf«<^v^  .  Wanton  and  Indecent  Hxposnre  of  Person.  —A.  and  B.  walked  in  the 
furden  of  their  house  with  their  persons  so  exposed  as  to  amonnt  to  a  criminal  expos- 
ure of  the  person  if  done  in  pnbUc  They  were  seen  bj  sereral  neighbors.  Bat  it  ap- 
peared that  A.  and  B.  thought  that  the  fence  aronnd  the  garden  and  its  situation  made 
It  proper  for  them  to  appear  there  in  snoh  condition.  SOd,  that  A.  and  B.  were  not 
Indictable  for  a  wanton  and  indecent  exposure  of  the  person. 

Erbob  to  the  General  Sessions  of  the  City  and  County  of  New  York. 
The  facts  appear  from  the  opinion  of  the  court. 

John  Cook^  for  the  plaintlffisi  in  error. 

J.  McKeon^  District  Attorney,  for  the  people. 

By  the  courty  Hublbut,  P.  J.  The  defendants  were  indicted  for 
that  being  scandalous  and  evil  disposed  persons,  and  contriving  and 
intending  the  morals  of  divers  good  and  worthy  citizens,  to  debauch 
and  corrupt,  on  the  twelfth  day  of  July,  1847,  at  the  city  and  county 
of  New  York,  in  the  presence  of  divers  good  and  worthy  citizens  of  this 

1  S  Blsh.  Or.  L.,  sees.  «7S-479;  State  v.     Mete  MB;  Oommonwealth  v.Aglar.  Thatch* 
Bojrett,  10  Ired.  886;  McOnlre  «.  State,  7      el's  Or.  Oas.41S. 
flamph.  64;  Oommonwealth  v,  Bradford.  9 


516  IGNORANCE  AND  MISTAKE  OF  I<AW  AND  FACT. 

State  then  and  there  being,  in  a  public  manner,  nnlawf ally,  scandal- 
ously and  wickedly  did  expose  to  the  view  of  the  said  persons  so  present, 
the  bodies  and  persons  of  them,  the  said  defendants,  naked  and  un- 
covered, for  the  space  of  one  hoar,  to  the  manifest  corroption  of  good 
morals,  etc. 

The  evidence  shows  that  the  defendants,  early  in  the  morning  of  the 
day  stated,  went  out  of  their  house  into  the  back  yard  of  the  premises 
which  they  occupied,  without  having  completed  their  toilet.  The 
witness  Deere,  testified  that  while  he  was  out  looking  at  flowers,  he  dis- 
covered that  one  of  them  was  not  dressed — that  all  his  dotiies  were  oil 
but  his  under  garment,  and  that  in  fact,  he  stood  in  his  shirt  near  the 
back  door  of  his  house.  The  other  defendant  walked  in  the  yard  with 
his  shirt  on  and  with  his  clothes  down  about  his  feet.  Mrs.  Deere  was 
on  the  alert  and  called  her  husband's  attention  to  the  drcumstance. 
The  defendants  were  shown  to  have  been  bachelors,  advanced  in  years, 
and  entertained  no  females  about  their  premises.  There  was  a  fence 
about  five  feet  high  surrounding  the  yard  in  which  the  offense  was 
alleged  to  have  been  committed.  But  two  or  three  persons  were  so  un- 
fortanate  as  to  have  observed  the  conduct  complained  of,  and  there 
was  no  satisfactory  evidence  to  show  that  the  defendants  supposed  that 
they  were  seen  by  anybody,  or  that  they  intended  to  expose  their  per- 
sons to  the  public  view.  Excepting  two  houses  there  were  no  dwell- 
ings within  a  quarter  of  a  mile  of  their,  residence.  The  weather  was 
probably  warm  and  it  would  seem  that  the  defendants  did  not  nicely 
consider  of  the  fitness  of  their  apparel.  Mr.  Deere,  who  complained, 
being  on  bad  terms  with  them,  appears  to  have  watched  their  conduct 
narrowly.  The  defendants  were  shown  to  be  inoffensive,  laboring  men 
of  fair  moral  character.  They  were,  however,  convicted  and  sentenced, 
each  to  pay  a  fine  of  two  hundred  dollars,  and  to  stand  committed  until 
it  should  be  paid. 

The  recorder  charged  the  juiy,  in  substance,  that  the  evidence  was 
positive  as  to  the  offense  charged  having  been  committed ;  that  they 
were  to  find  if  the  defendants  had  committed  the  offense  charged  in  a 
manner  to  openly  outrage  decency ;  that  as  to  the  intent,  the  acts 
showed  the  intent ;  and  if  they  were  proved  that  was  all  that  was  neces- 
sary. That  any  acts  that  were  injurious  to  good  morals,  and  openly 
violated  decency,  were  misdemeanors  at  common  law.  There  was  a  gen- 
eral exception  to  this  charge. 

It  is  a  general  principle  of  evidence  that  a  man  shall  be  taken  to 
intend  that  which  he  does,  or  which  is  the  immediate  and  natural  con- 
sequence of  his  act.  But  when  an  act  in  itself  indifferent  becomes 
criminal  if  it  be  done  with  a  particular  intent,  then  the  intent  must  be 
"dleged  and  proved.    The  intent  in  the  present  case  was  a  material  in- 
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gredient  in  the  offense,  and  was  a  qnestion  of  fact  under  all  the  circom- 
stances,  for  the  consideration  of  the  Jury.  It  was  for  them  to  find 
whether  there  had  been  an  intentional,  wanton  and  indecent  exposore  of 
the  persons  of  the  defendants,  at  such  a  time  and  place,  and  in  such  a 
manner,  as  to  offend  against  public  decency.  The  charge  withdrew 
this  from  the  consideration  of  the  jury  as  a  question  of  fact.  The  Jury 
were  told  that  the  evidence  was  positive  as  to  the  offense  having  been 
committed,  and  in  effect  that  if  the  acts  were  proved,  the  defendants 
were  gpiilty.  This  was  erroneous,  and  as  the  substance  of  the  cha^  is 
open  to  this  objection,  we  think  the  defendants  may  avaU  themselves  of 
it  by  a  general  exception. 

llie  judgment  of  the  General  Sessions  must  be  reversed,  and  a  venire 
de  novo  awarded. 


IGNOBANCB  OF  FACT— UNLAWFULLY  CABBTINQ  AWAT  SLAVES. 

Duncan  t;.  State. 

[7  Hamph.  148.] 
In  the  Supreme  Court  of  Tennessee^  December^  1846. 

A  Statate  Provided  a  P«nalty  against  owners  of  steamboats  reoeiving  and  oaxrylns 
away  slayes  without  a  eertlilcate.  D.,  the  owner  and  oaptaln  ol  a  steamboat,  oarried  off 
a  slave  who  had  entered  his  boat  wlihont  his  knowledge  or  oonsent  jBTsId,  that  D.  was 
not  liable  under  the  statute. 

The  defendant  Duncan  was  indicted  and  convicted  in  the  Criminal 
Court  of  Davidson  County,  for  unlawfully  carrying  away  «  slave  by 
steamboat,  Tubmxb,  Judge,  presiding.    He  ai^)ealed. 

Meigs  J  for  the  plaintift  in  error. 

The  Attomeif'Oeneral  and  A.  Ewing^  for  the  State. 

TuBLET,  J.,  delivered  the  opinion  of  tbe  court. 

Robert  Duncan  was  indicted  at  the  April  term,  1845,  of  the  Criminal 
Court  at  Nashville  under  the  act  of  1883,^  passed  for  the  pui^ 
pose  of  more  eflectually  preventing  the  owners  of  steamboats  and  stage 
coaches  from  carrying  ofl  slaves,  without  the  knowledge  or  oonsent  of 
the  owners. 

The  first  section  of  the  act  provides  that,  *'  no  stage  contractor,  or 
driver,  or  owner,  or  captain  of  any  steamboat,  or  other  water  craft, 
sliaU  receive  and  carry  from  any  place  in  the  State  to  any  other  place 
within,  or  out  of  the  State,  any  black  or  colored  person,  unless  said  col* 

ioh.m. 
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ored  person  shall  produce  the  oertiflcate  of  the  derk  of  the  court  of  the 
county  from  which  said  stage  or  steamboat  is  about  to  depart ;  which 
certificate  shall  be  under  the  seal  of  said  court,  stating  that  the  said 
clerk  has  known  said  colored  person,  and  that  he  or  she  is  free,  and  has 
generally  been  reputed  to  be  free,  or  that  it  has  been  proved  to  him  by 
respectable  witnesses  known  to  him,  that  said  colored  person  is  free,  or 
generally  reputed  so ;  or  if  said  colored  person  be  actually  a  slave, 
then  and  in  that  case,  a  verbal  or  written  authority  from  the  owner  or 
owners  shall  be  sufficient." 

The  second  section  provides  that,  ^^  if  any  of  the  persons  mentioned 
in  the  first  section,  who  shall  be  guilty  of  a  violation  of  its  provisions, 
shaU  be  subject  to  indictment  or  presentment  in  the  county  or  Circuit 
Court  of  the  county  in  which  said  colored  person  was  so  received, 
and  upon  conviction  thereof,  shall  be  fined  in  a  sum  not  less  than  two 
nor  more  than  five  hundred  dollars,  and  be  imprisoned  not  less  than 
three  nor  more  than  six  months ;  and,  moreover,  shall  be  liable  to  an 
action  of  trover  at  the  suit  of  the  owners  of  any  slave  or  slaves  so  re- 
ceived or  carried  away." 

This  statute  is  highly  penal,  and  is  therefore  entitled  to  fair,  but  not 
latitudinous  construction. 

The  evil  intended  to  be  remedied  is  one  which  resulted,  no  doubt,  oat 
of  the  confiict  of  opinion,  in  relation  to  slavery,  which  has  for  years  ex- 
isted between  our  citizens  of  the  free  and  slave  States,  and  a  disposition 
on  the  part  of  the  fanatical  portion  of  the  former  to  furnish  facilities 
and  inducements  to  the  slaves  of  the  latter,  to  escape  from  their  owners. 
These  facilities  are  greatly  increased  on  our  stage  lines  and  water 
courses,  by  the  easy  mode  of  concealment  of  the  absconding  slave,  and 
the  rapidity  with  which  he  can  be  thus  carried  beyond  the  pursuit  of  the 
owner.  It  was,  therefore,  deemed  proper  to  infiict  heavy  penalties 
upon  those  who  might  furnish  such  facility  to  an  absconding  slave. 

But  surely  there  could  have  been  no  reason  or  design  to  have  in- 
flicted such  penalties  upon  a  person  whose  boat  or  stage  had  been  the 
means  of  affording  the  facility  without  his  knowledge. 

It  is  a  sound  principle  of  criminal  Jurisprudence,  that  the  intention 
to  commit  the  crime  is  of  the  essence  of  the  crime,  and  to  hold  that  a 
man  should  be  held  criminally  responsible  for  an  offense,  of  the  com- 
mission of  which  he  was  ignorant  at  the  time,  would  be  intolerable  tyr- 
anny. 

It  is  right  and  proper  that  the  commander  of  a  steamboat,  who 
receives  and  carries  off  the  slave  of  another,  should  be  severely  pun- 
ished. But  to  hold  that  he  shall  be  so  punished,  when  the  boat  has 
received  and  carried  him  off  without  his  knowledge  or  consent,  would 
be  shocking  to  common  sense. 


BUNGAN  t;.  STATE.  519 

By  our  law,  a  man  who  harbors  a  slave  is  severely  piuiiahed.  Bat 
would  any  one  think  of  punishing  him  because  a  slave  clandestinely 
entered  and  concealed  himself  in  his  house?  Surely  not.  Then,  upon 
what  principle  can  the  commander  of  a  steamboat  be  punished  crim- 
inally because  a  slave  has  so  entered  his  boat  without  his  knowledge  or 
oonsent,  and  been  carried  oil  by  it.  Surely  by  nothing  but  positive 
enactment.  If  this  enactment  existed  we  should  have  to  enforce  it, 
-notwithstanding  our  conviction  of  its  injustice.  But  we,  upon  a  review 
ef  the  statute  and  a  fair  construction  of  it,  feel  satisfied  that  it  has  not 
been  so  enacted. 

The  statute  does  not  punish  for  the  mere  act  of  carryii^g;  off,  but 
punishes  for  the  receiving  and  carrying  oil.  This  makes  the  punish- 
ment consistent  with  Justice,  for  the  word  receiving  necessarily  implies 
«n  act  knowiogly  done ;  for  no  man  can  receive  without  his  knowledge 
and  consent.  A  man  receives  a  bribe ;  placing  money  in  his  pocket, 
without  his  knowledge,  is  no  such  reception. 

This  statute  then  requiring,  that  there  shall  be  a  reception  and  carry- 
ing away  of  the  slave,  to  constitute  the  offense  provided  against,  both 
must  be  alleged  and  proven  before  there  can  be  a  conviction.  The 
carrying  away  would  be,  no  doubt,  prima  facie  evidence  of  the  recep- 
tion. 

This  bUl  of  indictment  does  not  allege  that  the  negro  slave  was 
received  by  the  commander  of  the  boat;  but  only  that  he  was  unlaw- 
fully carried  away ;  this  is  not  a  sufficient  allegation  under  the  statute. 
l*he  word  unlawfuUy  can  not  supply  the  defect ;  for  the  carrying  away, 
though  without  knowledge,  was  not  a  legal  act ;  and,  therefore,  if  it  be 
eharacterized  by  such  an  expression,  must  be  called  illegaL 

The  amended  statute  passed  at  the  same  session,  does  not  remedy 
the  defect  It  is  only  to  be  considered  in  the  character  of  a  legislative 
eonstruction  of  the  public  statute.  This  amendment  is  to  be  found  in 
the  Session  Acts  of  1888,^  It  provides  that  when  a  slave  conceals 
himself  on  board  of  the  boat,  and  is  carried  oil  without  the  knowledge 
or  consent  of  the  commander,  he  shall  not  be  liable  to  the  pains  and 
penalties  of  the  statute  provided  he  deposit  him  in  the  first 
and  nearest  county  Jail  to  which  he  may  be  after  he  discovered  the  fact, 
and  give  public  notice  thereof  in  some  convenient  newspaper.  This 
amendment  does  not  create  an  ollense,  or  infiict  a  penalty.  And  if  the 
eonstruction  given  by  it  to  the  previous  statute  be  erroneous,  as  we 
think  it  is,  it  does  not  enlarge  the  provisions  of  the  first. 

We  are  the  more  satisfied  with  the  conclusion  we  have  arrived  at  in 
this  case,  because  we  are  convinced  from  the  proof  that  the  defendant 
in  this  case  has  been  guilty  of  no  misconduct.    He  did  not  receive  the 

1  eh,9L 
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negro,  and  when  he  ascertained  that  he  was  on  board  of  his  boat,  he 
made  use  of  all  reasonable  exertions  to  secure  him,  and  he  fled  and 
could  not  be  overtaken. 

The  defendant  has  then  been  in  no  default. 

The  bill  of  indictment  being  defective,  the  judgment  wiQ  be  arrested 
and  the  defendant  discharged. 


labcent— taeinq  pbofbbtt  by  mistake  not— evidence. 

Hall  v.  State. 

[84  Ga.  208.] 
In  the  Suprems  Court  of  Oeorgia^  March  Temiy  1865. 

1.  One  TaUnff  Fioperty  byXistaket  ia  not  guilty  o<  Iwoeny. 

S.  H.  waa  Indiotad  For  Btealing  a  8teer»  the  properly  of  one  K.  It  appeared  tliat  H. 
owned  a  steer  haying  the  eame  fleeh  marks  as  the  one  claimed  to  have  been  afolen 
except  as  to  the  brand  which  could  not  be  seen  at  the  time  of  the  taking,  but  waa  subse- 
quently discovered.  On  the  trial  SL  offered  eyidence  to  show  tliat  he  on  discoyering 
this  went  to  K.  and  said  that  if  the  steer  was  his,  he,  H.,  had  made  a  mistake,  and 
thereupon  he  paid  him  the  amount  he  had  reoeiyed  fOr  the  steer.  The  trial  Judge 
rejected  this  eyidence.   Jffeld,  error. 

Indictment  for  simple  larceny  and  motaon  for  new  trial.  Decided 
by  Judge  Biohabd  H.  Clabk.  In  Decatur  Superior  Court,  April 
Term,  1864. 

Hall,  the  plaintifl  in  error,  was  tried  for  stealing  a  steer,  the  prop- 
erty of  James  Kent.  Kent  testified  that  he  was  the  owner  of  a  small 
white  steer,  two  years  old,  poorly  grown,  with  red  specks  about  the  neck, 
both  ears  otf,  and  branded  with  the  letter  E.;  and  that  in  1862, 
between  the  spring  and  fall  he  missed  it,  and  had  never  seen  it  since. 
Harrell,  testified  that  in  Decatur  County,  in  September,  1862,  Hall 
delivered  to  him,  to  take  to  Columbus  for  sale,  a  small  white  steer  with 
red  specks  about  the  neck  and  both  ears  off;  that  no  brand  could  be 
seen  on  account  of  the  length  of  hair,  but  afterwards,  when  the  animal 
began  to  shed,  witness  discovered  a  very  indistinct  brand  which  he  took 
to  be  the  letter  E,  but  could  not  be  certain  of  it.  Witness  took  the 
steer  to  Columbus,  in  a  drove,  sold  it  for  fifteen  dollars,  and  paid  over 
the  money  to  Hall.  This  was  the  evidence  on  the  part  of  the  State, 
The  evidence  for  the  accused  was  as  follows :  Jones  testified  that  he 
knew  a  steer  belonging  to  Hall,  a  small  white  steer,  poorly  grown,  with 


HALL  V.  BTATB.  521 

red  specks  aboat  the  head  and  neck,  and  when  he  first  saw  it,  which  he 
thought  was  in  the  spring  of  1862,  marked  with*  Hall's  mark,  and 
branded  with  his  brand,  which  was  J.  O.,  that  it  staid  about  witness' 
premises  five  or  six  months,  and  then  disappeared.  After  a  month  or 
two,  be  saw  it  again,  or  one  he  took  to  be  the  same,  and  both  its  ears 
off.  He  saw  it  no  more,  nor  any  steer  of  like  description*  The  cattle 
of  Kent  and  those  of  Hall  ran  in  the  same  range ;  witness  knew  them, 
bat  did  not  know  two  steers  of  the  foregoing  description  in  that 
range.    Kent  and  Hall's  brands  were  in  letters  like  J.  O.  and  K. 

When  the  hair  of  a  oow  is  long,  it  is  impossible  to  tell  what  the  brand 
is.  Miss  Hall,  a  daughter  of  the  accused,  testified  that  her  father  had 
a  white  steer,  with  red  specks  about  the  head,  and  both  ears  bitten  otf. 
She  last  saw  him,  she  thought,  just  before  Christmas  of  1861.  His  ears 
were  then  otf  •  Humphries  testified  that  he  saw  the  steer  that  was  placed 
by  Hall  in  the  hands  of  Harrell,  a  white  steer,  with  red  specks  about 
the  neck,  and  both  ears  off ;  that  witness  saw  no  brand  on  him,  and  did 
not  think  any  could  have  been  seen.    He  helped  to  *'  swim  "  the  cattle. 

The  forgoing  evidence  being  all  before  tiie  jury,  counsel  for  Hall 
offered  to  prove  by  Kent  that  immediately  after  the  fact  was  ascertained 
that  the  steer  sent  otf  with  Harrell,  was  probably  branded  with  a  BL  or 
was  the  property  of  Kent,  Hall  came  to  him  and  said  if  it  was  Kenfs, 
he  liad  made  a  mistake,  and  proposed,  and  did  actually  pay  him  the 
amount  of  money  for  which  the  steer  was  sold.  This  evidence  the  court 
rejected ;  and  the  jury  returned  a  verdict  of  guilty. 

Hall  then  moved  for  a  new  trial,  because  the  court  erred  in  rejecting 
the  evidence  otfered,  and  because  the  verdict  of  the  jury  was  contrary 
to  law,  to  the  evidence,  and  to  the  charge  of  the  court.  The  court 
overruled  the  motion,  and  this  is  the  error  now  complained  of. 

Law  A  Sims^  for  plaintitf  in  error. 

Btrozier^  for  defendant 

Ltok,  J.  Ought  the  court  below  to  have  granted  a  new  trial?  We 
think  it  ought.  The  rejection  of  the  testimony  of  Kent,  otfered  by  de- 
fendant,** that  immediately  after  the  fact  was  ascertained  that  the  steer 
sent  otf  with  Harrell  was  probably  branded  with  a  K ,  or  was  the  property 
of  Kent,  Hall  came  to  him  and  said  if  it  was  Kent's  he  had  made  a 
mistake,-  and  proposed,  and  did  actually  pay  lilm  tiie  amount  of  money 
for  which  the  steer  sold,"  was  clearly  erroneous,  and  a  new  trial  ought 
to  have  been  granted  on  account  of  its  rejection. 

The  theory  of  the  defendant's  defence  was,  that  if  it  was  true  that 
the  steer  he  had  sent  otf  was,,  in  fact,  Kent's,  and  not  his,  he  did  so  by 
mistake,  believing  it  to  be  his  own,  and  not  with  any  intent  to  steal ; 
and  in  support  of  this  idea,  he  proved  by  Mr.  Jones  that  he  did  have  a 
small,  white  steer,  with  red  specks  on  the  neck,  in  Hall's  mark  and 
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brand,  that  stayed  about  the  premises  of  witness  some  two  months  and 
then  disappeared,  and  that  he  saw  the  same  steer  in  about  one  month 
afterwards  with  both  ears  off ;  or  one  that  he  took  to  be  the  same  steer. 
Miss  Hall  swore  that  her  father  did  have  a  white  steer,  with  red  specks 
about  his  neck  and  both  ears  bitten  off.  Humphries  testified  that  he 
saw  the  steer  when  it  was  delivered  by  Hall  to  Harrell,  and  that  he 
could  see  no  brand,  and  believed  none  could  be  seen.  B[arrell,  who 
carried  off  and  sold  for  Hall,  could  see  no  brand  when  the  animal  was 
delivered,  but  subsequently,  after  shedding  its  hair,  he  discovered  a 
very  indistinct  brand,  which  he  took  to  be  the  letter  E.  All  this  evi* 
dence,  if  true,  and  of  that  we  can  know  nothing  —  goes  far,  very  far,  to 
establish,  if  the  steer  did  in  fact  belong  to  Kent,  and  not  to  Hall,  a  want 
of  intent  to  steal,  but  that  the  taking  was  such  a  mistake  as  the  very 
best  of  men  might  make.  So  strongly  does  the  evidence  so  impress  us, 
that  we  think  we  should  have  granted  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  evidence,  if  we  were  not  compelled  to  grant  the 
motion  for  error  in  the  rejection  of  the  proposed  testimony  of  Kent. 

What  the  objection  is,  or  was,  to  this  testimony,  we  can  not  see.  It 
was  precisely  what  the  balance  of  the  defendant's  evidence  indicated. 
Hall  did  not  follow  the  steer  to  market ;  when  it  left  him  no  brand  was 
visible,  and  its  appearance  and  marks,  in  every  other  respect,  answered 
to  Ms  own.  Subsequently,  the  brand  makes  its  appearance  that,  alone, 
Identifies  the  animal  as  the  property  of  Kent.  When  the  person  having 
the  steer  in  charge  reports  this  fact  to  Hall,  he  promptiy  repairs  to 
Kent,  states  the  fact,  and  says  if  it  is  true,  he  made  a  mistake  in  send- 
ing him  off,  and  pays  to  him  the  money  that  he  otherwise  would  have 
received  himself,  just  what  any  honest  man  would  have  done  under 
similar  circumstances,  and  precisely  what,  if  he  had  not  done,  would 
have  been  justiy  used  against  him  as  the  strongest  evidence  of  an  intent  to 
steal  the  steer,  then  why  should  he  not  have  the  benefit  of  the  fact? 
We  can  see  no  reason  for  its  exclusion.  If  he  made  a  mistake,  and 
honestiy  corrected  it,  he  is  not  guilty  of  stealing.  If,  on  the  contrary, 
he  knew  the  steer  was  not  his,  and  he  made  this  statement  and  offer 
when  his  crime  was  discovered,  for  the  purpose  of  avoiding  the  effect, 
it  amounts  to  nothing ;  but  of  all  this  the  jury  must  Judge,  and  they 
can  only  do  so  correctly  by  hearing  <dl  the  facts. 
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lastaeb  of  tact— code  construed  — intent— theft. 

Neelt  v.  State.^ 

[8  Tex.  (App.)  64.] 
In  the  Court  of  Appeals  of  Texaa,  Galveston  Tsrm^  1880. 


L  XT.  was  Indicted  fbr  Theft.  The  Jury  werelnetraoted  that  If  K.  took  the  property^ 
under  the  honest  helief  that  it  was  his  own,  hot  without  ezeroislng  ordinaiy  oare  or 
pradenee  to  Identiiy  it  as  such,  he  was  guilty.   HtUL^  eiror. 

S.  The  *'  Xifltake"  Beftered  to  in  the  Oode  which  to  be  a  defence  mast  not  arise  from 
want  of  care  on  the  defendant's  part,  does  not  apply  to  acts  which  are  criminal  only 
when  done  with  criminal  intent. 

Appeal  from  the  District  Court  of  Madison.  Before  Hon*  W.  D* 
Wood. 

F.  Oharhs  HumCj  for  appellant.  * 

TJuy/nas  BaUy  Assistant  Attomey-Greneral,  for  the  State. 

Whixb,  p.  J.  Paragraph  four  of  the  charge  of  the  conrti  which  is 
complained  of,  is  in  the  following  language :  ^^  If  from  all  the  evidence 
in  this  case,  jon  believe  that  defendant  bought  a  beef  from  £d.  Mitch- 
eQ,  and  that  in  killing  the  beef  the  defendant  killed  the  cow  of  Dean, 
mentioned  in  the  indictment  in  this  case,  through  honest  mistake,  — 
that  is,  if  yo«  believe  that  defendant  did  not  know  Dean's  cattle  and 
their  mark  and  brand,  and  that  there  was  no  mark  or  brand,  or  such 
mark  ancl  brand,  about  the  cow  of  Dean,  if  you  find,  beyond  a  reason- 
able doubt  defendant,  took  Dean's  cow,  or  any  other  mark  about  said 
cow  that  would  have  put  the  defendant  on  notice,  or  informed  him  of 
the  fact  that  the  cow  he  took  or  killed  was  not  the  cow  or  heifer  he 
bought  of  Mtchell, — had  he  exercised  ordinaiy  care  or  prudence  in 
the  inspection  or  examination  of  the  cow -^  that  is,  such  care  and  pru* 
dence  as  a  man  of  ordinary  care  and  prudence  in  the  community  would 
exercise  under  snch  circumstances ;  then,  in  such  case,  if  you  so  find 
the  facts — that  is,  that  he  took  Dean's  cow  under  the  honest  and  bona 
fide  mistake  that  it  was  the  cow  he  bought  from  Mitchell,  —  yon  will 
acquit  the  defendant"  A  portion  of  this  charge  is  awkwardly  framed 
and  composed,  but  the  learned  judge  evidently  was  endeavoring  to 
embody  in  the  instruction  the  substance  of  the  provisions  of  our  statute 
with  regard  to  such  acts  as  become  excusable  and  guiltless  on  account 
of  mistake  in  their  commission. 

Article  1694*  provides  that  "  no  mistake  of  law  excuses  one  commit- 
ting an  offense,  but  if  a  person  laboring  under  a  mistake  as  to  a  parti« 

1  AndseeBrayv.  State,  41  Tez.  904.  t  Paso.  Dig.  <1  Bev.  Penal  Code,  Art.  40). 
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colar  fact  shall  do  an  act  which  would  otherwise  be  criminali  he  is 
gajlty  of  no  offence.'*    Again,  the  succeeding  article  reads :  ^  — 

**The  mistake  as  to  fact  which  will  excuse  under  the  preceding 
article  must  be  such  that  the  person  so  acting  under  a  mistake  would 
have  been  excusable  had  his  conjecture  as  to  the  fact  been  correct ;  and 
it  must  also  be  such  mistake  as  does  not  arise  from  a  want  of  proper 
care  on  the  part  of  the  person  oommitting  the  offense." 

In  the  case  of  Bray  v.  State^  ^  where  these  two  articles  were 
given  in  charge  to  the  jury  in  a  case  of  theft  of  a  cow,  our  Supreme 
Court  said:  These  articles  refer  to  acts  *  otherwise  criminal,'  or  acts  in 
themselves  criminal  if  unexcused,  and  not  to  acts  which  become  crim- 
inal only  when  committed  with  a  fraudulent  or  felonious  intent.  For 
example,  to  sell  liquor  without  a  license  is  an  offense,  though  the  clerk 
who  seUs  it  may  carelessly  take  it  for  granted  that  his  employer  had  a 
license.'  So  the  criminality  of  homicide  committed  under  the  mistaken 
belie|  of  the  existence  of  facts  which  excuse  the  act  maybe  affected  by 
the  want  of  proper  care,  inducing  the  mistake.^  In  theft,  the  fraudu- 
lent intent  is  a  necessary  constituent  of  the  offense.  The  act  of  taking 
itself,  without  such  an  intent,  is  a  mere  trespass.  If  the  taking  be 
under  an  honest  though  mistaken  claim  of  right,  it  would  seem  hardly 
necessary  to  cite  authority  that  it  is  not  theft.  ^ 

Under  this  construction  of  the  law,  the  charge  complained  of  is 
clearly  erroneous. 

With  regard  to  the  evidence,  the  sufficiency  of  which  to  support  the 
judgment  is  called  in  question,  suffice  it  to  say  that  the  evidence  of  Ed. 
Mitchell  might  perhaps  throw  additional  light  upon  the  transaction  and 
make  the  testimony  more  satisfactory. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


MISTAEB— SELLING  INT0XICATQ7Q  LIQUOB. 

Farbell  t;.  State. 

[82  Ohio  St.  456.] 

In  the  Supreme  Court  Commission  of  Ohio,  December  Term^  1877. 

A  Person  Indiotad  fbr  <»^m**g  Zntozioatliur  Uqnor  may  show  aa  a  detenoe,  thai  he 
bought  and  sold  the  artiole  for  the  seUing  of  which  he  was  indleted  on  the  repveaeau- 
tlon  and  beliering  that  It  was  not  tntoxioatlng  Uqnor. 

iPaao.  Dig.,  art  1660  (Bev.  Penal  Code,  «  1  BUh.  Or.  L.  884. 

Ifft.46).  *  4  Bla.  Com.  S82;  1  Hale's  P.  a  O09; 

S  41  Tex. 904.  Swedly  v.  State»  80  Tex. 914;  lUgnowlttyfii 

*Tazdlflv.  State,  SSTez.  100.  8tate,17  Tex.687;41Tez.S04. 
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Errob  to  the  Court  of  Common  Pleas  of  Lorain  County. 

The  indictment  contmns  four  counts.  The  first  and  second  counts 
each  charge  a  sale  of  intoxicating  liquors  to  be  drank  in  and  upon  the 
premises  where  sold. 

The  third  and  fourth  counts  each  charge  a  sale  of  intoxicating  liquor 
to  a  person  in  the  habit  of  getting  intoxicated. 

The  jury,  on  the  trial,  returned  a  verdict  of  guilty  on  the  second  and 
third  counts. 

The  second  count  alleged  the  unlawful  sale  was  made  on  the  16th 
day  of  October,  A.  D.,  1878,  to  one  Glen  Gallup. 

The  third  count  alleged  the  unlawful  sale  was  made  on  the  16th  day 
of  May,  1874,  to  one  Glen  Gallup,  a  person  in  tiie  habit  of  getting 
intoxicated,  and  charging  that  defendant  then  and  there  well  knew  that 
Glen  Gallup  was  a  person  in  the  habit  of  getting  intoxicated. 

On  the  trial,  the  State  offered  testimony  showing  that,  in  the  month 
of  October,  1873,  defendant  kept  a  saloon,  a  place  of  public  resort, 
and  sold  a  certain  bitters  to  Gallup,  which  bitters  the  defendant  said 
had  the  same  effect  upon  him  as  whisky;  that  Grallup  got  bitters 
there  twice  iu  that  month,  and  drank  it  upon  the  premises ;  that  one 
Tilden  bought  and  paid  for  it  the  first  time,  and  the  next  day  G^up 
bought  and  paid  for  it  himself. 

The  testimony  further  showed  that  on  or  about  the  18th  of  May,  1874, 
defendant  sold  ale  to  Gallup,  and  that  he  knew  at  the  time,  Gallup  was 
a  person  in  the  habit  of  getting  intoxicated. 

On  his  conviction,  defendant  made  a  motion  for  a  new  trial,  assign- 
ing various  reasons  therefor,  only  one  of  which  it  is  necessary  to 
notice.  It  is  claimed  the  court  erred,  on  the  trial,  in  refusing  to  allow 
certain  testimony,  proposed  to  be  offered  by  defendant,  to  be  given  to 
the  jury.  The  testimony  rejected,  and  questions  of  law  made  thereon, 
win  sufficiently  appear  in  the  opinion. 

On  the  overruling  of  the  motion  for  a  new  trial,  defendant  took  a 
bill  of  exceptions,  embodying  all  the  testimony  given  on  the  trial,  as 
well  as  so  much  of  the  excluded  testimony  as  is  necessaiy  to  explain 
the  exception  and  the  ruling  thereon. 

On  the  second  count,  the  defendant  was  sentenced  to  pay  a  fine 
of  tliirty  dollars  and  costs  of  prosecution ;  and  upon  the  third  count 
to  pay  a  fine  of  thirty  dollars,  costs  of  prosecution  and  to  be  impris- 
oned in  the  jail  of  Lorain  County  for  twenty  days. 

A  writ  of  errror  is  now  presented  to  obtain  a  reversal  of  the  judg- 
ment of  the  Court  of  Common  Pleas. 

2f.  L.  Johnson  and  O.  W.  JohnaoHj  for  plaintiff. 

Isaiah  PiUarSy  Attorney-General,  for  defendant. 
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AsHBUBN,  J.  The  question  in  this  case  arises  upon  the  rejection  of 
certain  testimony  which  defendant  below  proposed  to  offer  on  the  trial, 
and  which  related  exdosively  to  the  offence  charged  in  the  second 
count. 

The  conviction  of  the  defendant  on'  the  tliird  count  was  clearly  sus- 
tained by  the  proofs  in  the  case.  As  we  understand  the  record  and 
arguments  of  counsel,  no  question  for  review  is  made  as  to  the  proceed- 
ings that  resulted  in  a  conviction  and  sentence  upon  the  third  count  in 
the  indictment. 

The  section  of  the  statute  charged  to  have  been  violated  by  defend- 
ant, in  the  second  count,  declares :  '^  That  it  shall  be  unlawfcd  for  any 
person  or  persons,  by  agent  or  otherwise,  to  sell,  in  any  quantity,  in-- 
tozicating  liquors,  to  be  drank  in,  upon,  or  about  the  building  or  prem- 
ises where  sold,  or  to  sell  such  intoxicating  liquors,  to  be  drank  in  any 
adjoining  room,  building  or  premises  or  other  place  of  public  resort 
connected  with  said  building."  ^ 

It  is  not  unlawful  to  sell  intoxicating  liquors  in  this  State.  The 
sale  becomes  unlawful,  only  when  sold  with  a  purpose  prohibited,  or 
to  prohibited  classes  of  persons  named  in  the  statute.  It  is  further 
provided  that  the  giving  away  intoxicating  liquors,  or  other  shift 
or  device  to  evade  the  provisions  qf  the  statute,  shall  be  deemed  and  held 
to  be  an  unlawful  selling. 

No  shift  or  device  is  alleged  or  sought  to  be  proved  against  defend- 
ant.   The  article  sold  is  charged  and  claimed  to  be  intoxicating  liquor.. 
The  evidence  tends  to  show  the  article  sold  and  alleged  to  be  intoxi- 
cating liquor  was  called,  in  the  trade,  bitters,  and  was  sold  to  defend- 
ant by  that  name. 

The  accused  interposed  two  defences — Jlrst^  that  the  bitters  sold 
was  free  from  alcoholic  properties ;  and,  second^  that  if  the  bitters  did» 
in  fact,  contain  alcohol,  and  was  intoxicating  by  reason  thereof,  he  waa 
wholly  ignorant  of  such  fact ;  that  he  bought  the  bitters  upon  informa- 
tion and  in  the  belief  that  the  bitters  was  free  from  alcoholic  proper- 
ties,  and  sold  it  free  from  all  intention  of  violating  the  statute. 

If  sustained  by  proof,  either  of  these  claimed  defences  would 
constitute  a  valid  defence  to  the  charge  set  out  in  the  second  count 
As  to  the  second  claimed  defence,  such  ignorance  of  fact  as  would  re- 
lieve the  alleged  transaction  of  all  criminal  purpose  on  the  part  of  the 
accused,  is  a  defence.  Testimony  tending  to  prove  the  accused  waa 
ignorant  of  that  fact  or  condition  which  constitutes  the  criminal  element 
of  the  criminal  charge  is  competent  testimony. 

In  such  case,  the  maxim  of  the  criminal  law,  ignorarUiayacH  eoDCutai 
applies  to  his  case.    The  excusing  principle  of  tliis  maxim  applies  with 

1S.A0.11BL 
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great  force  where  the  business  is  recognized  as  lawful  and  a  transaction, 
in  its  prosecution,  only  becomes  criminal  when  in  it  is  carried  on  with 
a  purpose  to  violate  the  law.  To  give  this  maxim  practical  effect  in  a 
proper  case,  is  but  an  assertion  of  natural  justice,  for  the  reason  that 
to  render  an  act  eriminal  the  intention  with  which  it  is  done  must  be 
so  —  the  will  must  concur  with  the  act.  To  make  a  transaction  criminal, 
there  must  be  both  will  and  act  entering  into  the  transaction.^ 

Ignorance  or  mistake  in  fact,  gpiarded  by  an  honest  purpose,  will  af- 
ford, at  common  law,  a  sufficient  excuse  for  a  supposed  criminal  act. 
Bishop  says,  in  his  work  on  Criminal  Law :  ^  ^'  The  doctrine  which  re- 
quires the  existence  of  evil  intent  lies  at  the  foundation  of  public  jus- 
tice. There  is  only  one  criterion  by  which  the  guilt  of  men  is  to  be 
tested.    It  is  whetlier  the  mind  is  criminal." 

Sir  William  Blackstone,'  says:  *^  Ignorance  or  mistake  is  another 
defect  of  the  will,  when  a  man  intending  to  do  a  lawful  act  does  that 
which  is  unlawful.  For  where  the  will  and  the  deed  act  separately, 
there  is  not  that  conjunction  between  them  which  is  necessary  to  form 
a  criminal  act.  But  it  must  be  an  ignorance  or  mistake  of  fact,  and 
not  an  error  in  point  of  law.  As  if  aman  intending  to  kill  a  thief,  or 
house-breaker  in  his  own  house,  under  circumstances  which  would 
justify  the  act,  by  mistake  kills  one  of  his  own  family,  there  is  no 
criminal  act."  ^ 

On  the  trial  defendant,  without  objection,  ottered  testimony  tending 
to  show  the  bitters  was  free  from  alcohoUo  properties ;  that  its  intoxi- 
cating quality,  if  any  it  had,  was  due  to  the  presence  of  gentian  or  oth^ 
property,  and  not  to  alcoholic  stimulants ;  that  tests  had  been  applied 
to  the  bitters,  by  persons  competent  to  determine  the  fact,  to  show  that 
the  presence  of  alcohol  in  the  bitters  was  so  small  that  it  could  not  be 
detected  except  by  distillation.  The  accused  then  offered  to  prove,  as 
shown  by  the  record,  ^*  that  at  the  time  he  purchased  the  bitters  he  was 
informed  they  contained  no  intoxicating  properties  whatever ;  that  they 
had  been  inspected  by  a  United  States  government  inspector,  and  pro- 
nounced such  a  compound  as  needed  no  government  revenue  stamp 
thereon ;  that  he  sold  them  in  good  faith,  believing  them  to  be  free 
from  all  alcoholic  stimulants,  which  offer  the  court  refused,  and  to 
which  refusal  defendant  excepted." 

We  are  unable  to  see  why  the  proposed  testimony  was  not  competent. 
The  accused's  intention  at  the  time  of  the  sale  was  involved  in  the  issue. 
It  was  competent  to  show  that,  from  the  circumstances  of  the  case,  he 
was  free  from  culpable  purpose,  and  one  of  the  circumstances  tending 

11  PalneO.0.  16,11;  1  Conn.  608, 50S;  l  •iCom.SB. 

BiBh.  Or.  L.,  MO.  SOL  *  See  also  United  States  «.  Peareo,  % 
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to  show  freedom  from  guilty  intention  in  the  sale  was  the  f act,  if  fact 
it  proved  to  be^  that  he  had  bought  the  bitters  under  the  information 
and  belief  that  it  was  an  article  free  from  all  alcoholic  properties ;  that 
he  sold  it,  honestly  believing,  from  information  obtained  at  the  tune  of 
the  purchase,  that  it  was  not  an  intoxicating  liquor.  We  tlunk  the  tes- 
timony would  have  tended  to  show  good  faith  and  want  of  guilty  inten- 
tion on  the  part  of  the  accused.  When  put  upon  his  trial  the  law 
presumed  him  innocent,  and  that  presumption  was  as  dear  and  strong 
in  his  favor  on  the  day  he  bought  the  bitters  as  when  the  Jury  was  sworn. 

The  rejected  testimony  might  be  of  slight  weight,  yet  as  it  was  com- 
petent, it  was  error  to  exclude  it  from  the  Jury. 

To  warrant  a  conviction  upon  a  criminal  charge  the  State  must  show 
the  guilt  of  the  accused,  upon  the  specifio  charge,  beyond  a  reasonable 
doubt.  The  proofs  in  criminal  cases  are  sometimes  so  evenly  poised 
between  proofs  of  actual  guilt  and  an  honest  uncertainty  in  the  minds 
of  the  Jurors  that  a  slight  amount  of  testimony  might  serve  to  Justify 
an  acquittal  of  the  accused. 

The  Judgment  of  the  Court  of  Common  Fleas  on  the  second  count  in 
the  indictment  is  reversed,  and  remanded  for  further  proceedings;  the 
judgment  of  that  court  on  the  third  count  is  affirmed,  and  remanded  for 
execution  of  sentence. 

Scott,  J.,  dissented. 


MISTAKE  — SELLXNG  LIQUOB  TO  INTEMFBBATE  FEBSON. 

Crabtree  V.  Stats 

[80  Ohio  St.  882.] 

In  the  Supreme  Court  Commission  of  OhiOj  December  Term^  1876. 

SelHng  IntcnrtnatiTiir  Xdatior  to  Vmrntm  of  BmnkeiL  Eablte  *  Belief  a  Defn&oe.  * 
A  person  indicted  under  a  statute  for  selling  intoxicating  liqaor  to  a  person  in  the  habit 
of  getting  intoxicated,  is  entitled  to  show  ae  a  defence  that  he  made  inquiries  before 
the  sale,  and  was  informed  that  the  person  to  whom  he  sold  was  not  in  the  habit  of 
getting  intoxicated. 

Ebrob  to  the  Court  of  Common  Fleas  of  Lorain  County, 
In  1873  defendant  was  engaged  in  manufacturing  and  seUing  beer 
and  ale.    In  October  of  that  year  defendant  was  indicted,  charged 
with  unlawfully  selling  intoxicating  liquor  to  one  Frederick  Stuchfleld, 
knowing  him  to  be  a  person  in  the  habit  of  getting  intoxicated. 

The  case  went  to  trial  on  the  issue  of  not  guilty.    The  defendant  was 
found  guilty  and  sentenced.    In  the  course  of  trial  defendant  offered 
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and  proposed  to  offer  to  the  Jury  certain  testimony,  to  whic^  the  State 
objected.  The  objection  was  sustained,  which  the  defendant  claims  was 
to  his  prejudice.  Defendant  made  a  motion  for  a  new  trial,  in  the  main 
based  upon  the  alleged  erroneous  ruling  of  the  court  in  ezcludiug  the 
proposed  testimony.  The  defendant  excepted,  and  a  bill  of  exceptions 
was  taken  and  allowed.  In  the  bill  of  exceptions  is  disclosed  the  nature 
and  character  of  the  testimony  defendant  proposed  to  offer  on  the  trial, 
and  ruled  out  on  objection  thereto  by  the  State.  As  this  all  appears  at 
laige  in  the  opinion,  a  detailed  statement  need  not  be  made  here. 

«/•  H.  Dickaon,  for  plaintiff  in  error. 

AsHBUBN,  J.  Defendant  claims  the  trial  court  in  error  in  rejecting 
the  testimony  he  proposed  to  offer  to  the  jury,  and  in  refusing  him  a 
new  trial.  Both  questions  .will  be  determined  in  passing  upon  the 
allc^d  error  of  the  court  in  excluding  testimony. 

In  the  course  of  the  trial  the  State,  among  other  witnesses,  introduced 
John  W.  Houghton,  who  testified,  substantially,  that  on  or  about  July  1, 
1873,  he  told  defendant  he  could  not  sell  ale  or  beer  to  persons  in  the 
habit  of  getting  intoxicated ;  that  he  then  read  the  liquor  law  to  him, 
and  named  over  to  him  some  thirteen  persons  who  were  in  the  habit  of 
getting  intoxicated,  and  told  him  he  could  not  lawfully  sell  ale  or  beer 
to  any  person  in  the  habit  of  getting  intoxicated ;  that  among  the  per- 
sons named  to  the  defendant  as  persons  in  the  habit  of  getting  intoxi- 
cated was  Frederick  Stuchfield,  who  is  named  in  the  indictment  as  the 
person  to  whom  the  intoxicating  liquor  was  sold  by  defendant. 

No  testimony  was  offered  by  the  State  tending  to  show  that  Stuchfield 
had  the  reputation  of  being  a  person  in  the  habit  of  getting  intoxicated. 

The  defendant  then  offered  himself  as  a  witness  in  his  own  behalf,  and 
among  other  things  testified  that  he  had  no  knowledge  that  Frederick 
Stuchfield  was  a  person  in  the  habit  of  getting  intoxicated ;  that  he 
nev^  saw  him  Intoxicated,  and  never  heard  that  he  was  a  person  in  the 
habit  of  getting  intoxicated,  except  such  information  as  he  derived  from 
Houghton,  as  testified  to  by  him.  His  counsel  then  asked  him  to  state 
if,  i^ter  the  conversation  with  Houghton,  he  took  any  pains  to  ascer- 
tain whether  the  statement  made  by  Houghton  to  him  respecting  Stuch- 
field was  correct  or  not.  To  this  question  the  State  objected,  and  the 
court  sustained  the  objection,  to  which  ruling  of  the  court  the  defend- 
ant excepted* 

The  defendant  then  offered  to  prove  by  himself  and  other  witnesses 
that  after  his  conversation  with  Houghton,  he  made  inquiries  of  divers 
persons  who  were  well  acquainted  with  Stuchfield,  and  that  in  answer 
to  his  inquiries  he  was  informed  that  Stuchfield  was  not  a  person  in  the 
habit  of  getting  intoxicated.  On  objection  by  the  State  this  testimony 
was  excluded,  and  defendant  excepted. 
1  Dkvsncbs.  84 
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The  defendant  then  called  Isaac  Bennett  as  a  witness,  and  asked  him 
if,  on  or  about  the  first  day  of  July,  1878,  defendant  made  inquiries  of 
him  respecting  Frederick  Stuchfield,  being  a  person  in  the  habit  of  get- 
ting intoxicated  or  not,  and  if  so,  what  that  inquiry  was,  and  what  reply 
he  made  thereto.  To  the  question  the  State  objected.  The  defendant, 
by  his  counsel,  then  stated  to  the  court  that  he  expected  to  prove  by  the 
^tness,  Bennett,  that  he  was  well  acquainted  with  Frederick  Stuch- 
field ;  that  he  was  not  a  person  in  the  habit  of  getting  intoxicated,  and 
that  he  so  told  defendant ;  whereupon  the  court  sustained  the  objection 
so  far  as  to  exclude  from  the  Jury  what  the  witness  told  the  defendant. 
To  this  ruling  of  the  court  in  exduding  the  proposed  testimony  defend- 
ant excepted. 

The  indictment  charges  a  violation  of  section  8,  of  the  Ohio  Liquor 
Law.  It  provides:  '^  That  it  shall  be  unlawful  for  any  person  or  per- 
sons,  by  agent  or  otherwise,  to  sell  intoxicating  liquors  to  persons  in* 
toxicated,  or  who  are  in  the  habit  of  getting  intoxicated.'* 

To  convict  for  a  violation  of  this  section,  as  construed  by  the  Supreme 
Court  in  Miller  and  GHbson  v.  State^^  it  is  necessary  to  aver  in  the  in- 
dictment, and  prove  on  the  trial,  that  defendant  knew  the  person  to 
whom  the  sale  was  made  was  in  the  habit  of  getting  intoxicated.  To 
constitute  this  offence  there  must  be  a  concurrence  and  proof  of  three 
essential  conditions:  (1)  The  fact  of  selling  intoxicating  liquors  to  the 
prohibited  persons ;  (2)  a  criminal  intent,  and  (8)  guilty  knowledge. 

In  this  class  of  cases,  where  the  unlawful  sale  is  proven  the  common 
law  intent  sufficiently  appears  without  special  proof.  Not  so  as  to 
guilly  knowledge.  Its  existence  must  be  shown  by  the  State  beyond 
reasonable  doubt,  for  the  reason  that  its  absence  is  a  valid  defence. 

The  defence  was  the  absence  of  guilty  knowledge.  The  State  having 
introduced  testimony  to  charge  the  defendant  with  guilty  knowledge,  it 
was  competent  for  him  to  show  a  want  of  such  knowledge.  We  are  un- 
able to  see  upon  what  principle  the  testunony  offered  and  rejected  waa 
incompetent.  For  the  purpose  offered,  it  was  neither  hearsay  nor  col- 
lateral. Cases  involving  the  knowledge,  prudence,  or  good  faith  of  a 
party  in  a  transaction  are  exceptions  to  the  rule  of  evidence  excluding 
what  might,  in  other  cases  not  involving  these  elements,  be  held  collat- 
eral facts.*  In  this  case  the  rejected  testimony  would  have  had  a  direct 
tendency  to  exculpate  the  defendant  from  the  charge  of  guilty  knowl- 
edge, and  upon  this  issue,  was  original  and  competent  testimony  to  be 
considered  by  the  Jury.  ^^  Where  the  question  is,  whether  the  party 
acted  prudently,  wisely  or  in  good  faith,  the  information  upon  which  he 
acted,  whether  true  or  fake,  is  original  and  material  evidence.    This  ia 

1  8  Ohio  St.  476.  s  1  Greenl.  Et.,  seo.  88,  and  note  8  to 

this  lection. 
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often  illustrated  in  actions  for  malicious  prosecutions."  ^  This  is  a 
familiar  rule  of  evidence  in  homicidal  cases,  under  the  plea  of  self-de- 
fence, and  arises  from  this,  there  can  be  no  crime  where  the  criminal 
mind  is  wanting.* 

There  were  two  controverted  questions  in  the  case.  1.  Was  Stuch- 
fleld  a  person  in  the  habit  of  getting  intoxicated?  2.  Did  defendant  at 
the  time  of  the  aUeged  sale  know  he  was  a  person  of  such  habit?  As 
shown  upon  the  record,  Houghton's  statement  to  the  defendant  that 
Stuchfield  was  a  person  in  l^e  habit  of  getting  intoxicated  was  not 
conclusive  of  that  fact.  His  statement  must  be  treated  as  his  opinion 
of  such  being  the  fact  merely,  since  the  record  discloses  no  fact  or 
circumstance  connected  with  his  statement  in  support  of  it.  As  an 
opinion  unsupported  by  facts,  it  was  entitled  to  no  more  consideration 
than  the  opinion  of  any  other  witnesses  equally  credible,  formed  and 
given  under  like  circumstances. 

Habitual  intoxication  is  by  no  means  a  clearly  defined  condition. 
As  this  case  does  not  call  for  a  definition  of  that  condition  we  will  not 
attempt  to  define  it  with  accuracy.  When  we  say  a  person  is  in  the 
habit  of  getting  intoxicated,  it  ordinarily  means  these  times  occur 
about  as  often  as  he  finds  an  opportunity  to  do  so.  The  difficulty  of 
determining  whether  this  habit  attaches  to  a  particular  person  arises 
mostly  from  a  want  of  a  settled  standard  for  comparison.  Webster 
defines  habitual:  ^'Formed  or  acquired  habit;  frequent  use  or  cus- 
tom," as  an  abstract  definition  well  enough;  and  Mr.  Houghton  might 
think  it  attached  to  the  person  of  Stuchfield,  when  another  of  his 
acquaintances,  with  as  favorable  opportunities  of  knowing  his  habit  in 
this  respect,  might  hold  the  reverse  opinion.  Defendant  testifies  that 
he  did  not  know  and  never  heard  that  Stuchfield  was  a  person  in  the 
habit  of  getting  intoxicated.  In  that  case  the  natural  and  proper 
thing  for  him  to  do,  if  he  did  not  give  credit  to  the  statement  of 
Houghton,  would  be  to  seek  to  inform  himself  as  to  Stuchfield's  habit 
in  this  respect.  Where  seek  it?  Properly  and  naturally  from  those 
well  acquainted  with  him.  We  think  when  he  was  charged  with  guilty 
knowledge  of  Stuchfield's  alleged  habit,  an  honest  effort  to  get  informa- 
tion with  favorable  results  should  avail  him  something  on  his  triaL 
It  could  not  if  denied  the  right  to  place  the  information  obtained  before 
the  Jury.  How  far  it  would  go  toward  excusing  him  was  a  question 
for  the  jury  to  determine,  considering  his  good  faith  in  seeking  it, 
his  care  in  its  use,  and  the  due  weight  to  be  given  to  it.  Section  2 
prohibits  the  sale  of  intoxicating  liquors  to  minors.  An  indictment 
under  this  section  must  aver  and  the  proof  show  the  seller  had  guilty 
knowledge  of  the  minority  at  the  time  of  the  sale.    In  this  respect 

1  lb.,  B60. lOL  s  Bith.  Cr.  L.,  par.  MS. 
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sales  to  a  minor  and  a  person  in  the  habit  of  getting  intoxicated  are 
governed  by  the  same  rules.  When  the  seller,  using  due  care,  is 
deceived,  but  acting  in  good  faith  really  believes  that  the  person  to 
whom  he  sells  is  of  full  age,  while  the  fact  u  otherwise,  he  does  not 
violate  the  statute.  He  may  show  in  his  justification  that  the  person 
being  unknown  to  him,  looked  like  an  adult  and  was  treated  and  spoken 
of  by  members  of  his  family  and  the  community  as  of  full  age.^ 

We  think  in  such  case  it  would  be  competent  to  go  a  step  further 
and  show  that  he  made  inquiry  of  the  minor's  parents,  or  other  persons 
likely  to  know  as  to  his  age,  and  was  told  by  them  that  he  was  of  full 
age.  It  would  be  competent  for  the  defendant  to  show  this  by  his  own 
testimony  and  that  of  those  of  whom  he  made  the  inquiry.  This 
principle  applies  as  well  to  the  case  of  the  person  in  the  habit  of 
getting  intoxicated  as  to  the  minority,  the  condition  being  that  the 
inquiry,  to  be  of  value,  should  be  made  of  persons  so  situated  in  rela- 
tion to  the  fact  to  be  proved  as  to  be  able  to  give  the  information 
sought. 

To  make  such  testimony  available  as  tending  to  exculpate  the  de- 
fendant he  must  have  acted  in  good  faith  and  with  due  care.  We  are 
considering  the  competency  of  such  testimony  only,  and  not 'the  effect 
to  be  given  to  it,  that  is  to  be  left  to  the  jury.  But  Mr.  Bishop,  in  his 
work  above  named,^  says :  — 

^'And  when  this  good  faith  and  this  due  care  do  exist,  and  there  is  no 
fault  or  carelessness  of  any  kind,  and  what  is  done  is  such  as  would  be 
proper  and  just  were  the  fact  what  it  is  thus  honestly  believed  to  bCf 
there  is  no  principle  known  to  our  criminal  jurisprudence  by  which  this 
morally  innocent  person  can  be  condemned  because  of  the  existence  of 
a  fact  which  he  did  not  know  and  could  not  ascertain.  On  the  other 
hand,  to  condemn  him  would  be  to  violate  those  principles  which  con- 
stitute the  very  foundation  of  our  criminal  jurisprudence.  Honest 
error  of  a  fact  is  as  universal  an  excuse  for  what  would  be  otherwise  a 
criminal  act  as  insanity." 

This  may  be  strong,  but  is  a  just  statement  of  the  excusing  principle 
in  our  criminal  jurisprudence.  It  shows  the  necessity  of  allowing  a 
person  accused  of  knowingly  violating  the  law  to  prove  on  the  trial  the 
pains  he  took  to  ascertain  the  truth  about  the  fact  or  transaction  that 
would,  if  knowingly  done,  criminate  him,  as  well  as  the  further  neces- 
sity of  allowing  him  to  give  in  evidence  the  nature  and  extent  of  the 
information  thus  obtained,  and  upon  which  he  claimed  to  have  acted. 
Acting  on  the  principle  of  presumptive  innocence,  and  absence  of  guilty 
knowledge,  the  defendant  in  CommonweaUh  v.  Bradford^^  was  permitted 

1  BUh.  on  Stat  Or.,  par.  1Q21.  *  0  Mete  S68. 
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to  show  that  he  had  sought  information  from  persons  whom  he  sap- 
posed  knew,  as  to  his  right  to  vote.  He  was  charged  with  voting, 
knowing  himself  not  to  be  qualified  to  vote.  The  court  held  '^  evi- 
dence tiiat  the  party  consulted  counsel  as  to  his  right  to  vote,  and 
submitted  to  them  the  facts  of  his  case,  and  was  advised  by  them  that 
he  had  the  right,  is  admissible  in  his  favor  on  the  trial  of  an  indictment 
against  him  for  willfully  voting,  knowing  himself  not  to  be  a  qualified 
voter,  but  not  conclusive  evidence  that  he  did  not  know  that  he  was  not 
a  qualified  voter." 

A  different  doctrine  has  been  held  in  some  of  the  States.  We  think 
this  the  better  rule.  It  allows  ignorance  or  mistake  of  facts  to  go  in 
excuse,  when  an  honest  effort  has  been  made  and  due  care  used  to 
obtain  correct  information  on  which  to  act. 

The  principle  may  be  thus  stated :  In  prosecutions  under  section  3 
of  the  act  to  provide  against  the  evils  resulting  from  the  sale  of  intoxi- 
cating liquors  in  the  State  of  Ohio,  defendant  may  show,  by  his  own 
and  other  persons'  testimony,  that  shortiy  anterior  to  the  time  of  the 
allied  unlawful  sale  he  made  inquiry  of  persons  well  acquainted  with 
the  person  named  in  the  indictment,  as  a  person  in  the  habit  of  getting 
intoxicated,  whether  he  was  a  person  in  the  habit  of  getting  intoxicated ; 
and  also  show  what  Information  he  obtained  from  such  persons ;  his 
good  faith  and  due  care  in  seeking  and  obtaining  such  information,  as 
well  as  the  proper  effect  thereof,  to  be  left  to  the  Jury  under  all  the 
circumstances. 

Judgment  reversed,  and  cause  Demanded  to  the  Court  of  Common 
Fleas  for  further  proceedings. 


MI8TAEB  OF  FACT— FEBMITTINa  MINOB  TO  PLAT  BILUABDS. 

Stebn  V.  State. 

[58  Ga.  229.] 

In  the  Supreme  Court  of  Qeorgiaj  July  TenUj  1874. 

Klitake  of  Faot—  Affe  of  Porson — Billiard  Playinff.  *  A  statute  impoaed  a  penalty 
on  tbe  keepers  of  bUliard  rooms  who  permitted  minors  to  play  therein,  without  the  eon- 
sent  of  their  parents  and  guardians.  S.  allowed  T.  to  play  in  his  saloon,  belieTing  T.  to 
be  of  age.  Biid,  that  If  S.  honestly  thought  T.  to  be  of  age,  he  was  not  guilty 
thought  the  fact  was  otherwise.  H^ldt  further,  that  S.  waa  not  absolutely  required  to 
make  Inquiry  of  the  parent  or  guardian  of  T. 

Tried  before  Judge  Bice,  Clarke  Superior  Court.    February  Term, 
1874. 
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Myer  Stem  was  tried  at  the  November  term,  1873,  of  the  Comity 
Comt  of  Clarke  County,  for  the  offence  of  allowing  a  minor,  Frank  Tal- 
madge,  to  play  at  billiards  without  the  consent  of  his  parent  or  guard- 
ian. The  evidence  made  out  a  prima  facie  case  for  the  State,  but  for 
the  defence  It  was  shown  that  Stem,  before  allowing  Talmadge  to  play 
on  his  table,  had  inquired  as  to  his  age  and  had  been  informed  by  stdd 
minor  that  he  was  an  adult ;  that  he  appeared  to  be  over  twenty-one 
years  of  age,  and  that  he  was  in  fact,  within  six  months  of  maturity  at 
the  time  that  he  indulged  on  the  aforesaid  game.  The  County  Court 
refused  to  consider  this  testimony,  holding  that  upon  proof  of  the 
playing  of  the  game,  with  the  knowledge  of  the  defendant,  of  the  mi- 
nority of  Talmadge,  and  of  the  absence  of  the  consent  of  his  parent  or 
guardian,  conviction  was  the  inevitable  result. 

The  case  was  carried  by  certiorari^  to  the  Superior  Court,  where  the 
judgment  of  the  County  Court  was  affirmed,  and  defendant  excepted. 

T,  W.  Uttcfccr,  for  plaintiff  in  error. 

EmorySpeeTj  Solicitor-Greneral,  W.  B.  Thomas^  for  the  State. 

McCoT,  J.  1.  We  agree  with  the  counsel  for  the  plaintiff  in  error, 
that  the  county  judge  did  not  take  a  proper  view  of  the  law  on  the  trial. 
To  make  a  crime,  there  must  be  the  union  of  act  and  intent,  or  there  must 
be  criminal  negligence.  It  is  not  conclusive  evidence  on  the  part  of 
the  defendant  that  he  permitted  this  young  man  to  play  at  his  table ; 
that  the  young  man  was,  in  fact,  a  minor,  and  that  the  parent  did  not 
consent.  These  facts  it  is  true,  make  a  prima  fade  case,  and  if  they 
stood  alone,  the  guilt  of  the  defendant  would  be  manifest ;  bat  evi- 
dently, there  was  evidence  of  another  element  in  the  case,  which,  by 
the  return  of  the  county  judge  is  shown  not  to  have  been  considered 
by  him  in  arriving  at  his  conclusion.  There  was  evidence  going  to 
show  that  the  defendant  might  have  been  honestly  mistaken  as  to  the 
age  of  the  young  man.  It  is  clear  to  us  that  if  the  defendant  after  due 
diligence,  thought  honestly  that  this  young  man  was  not  a  minor,  he  is 
not  guilty.  If  he  did  so  think,  after  proper  inquiry,  the  element  of 
intent  does  not  exist ;  the  act  was  done  under  a  mistake  of  fact.  In 
such  a  case,  there  is  no  guilt  and  no  crime.  This  is  the  doctrine  of  all 
the  books,  and  is,  besides,  common  sense  and  common  justice. 

2.  Nor  is  there  anything  in  the  nature  of  this  offense  which  alters 
this  rale.  If  one  who  shoots  down  his  dearest  friend  by  mistake,  sup- 
posing him  to  be  a  dangerous  wild  beast  or  a  bui^lar,  is  not  guilty 
of  any  crime,  surely  one  who  permits  a  minor  to  play  billiards  without 
the  consent  of  the  parent,  under  *the  honest  belief  that  he  is  not  a 
minor  but  of  full  age,  is  not  guilty.  In  both  oases,  however,  to 
excuse  the  guilt  there  must  be  no  want  of  proper  caution  on  the  part  of 
the  accused.    He  must  have  used  due  diligence,  according  to  the  dr- 
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comstaiioes  and  the  nature  of  the  case.  But  if  he  does  this,  and  the 
evidence  shows  that  after  such  caution  he  is  still  honestly  mistaken,  he 
is  not  guilty*  We  are  not  prepared  to  say  that  the  evidence  here 
is  conclusive  of  an  honest  mistake.  We  do  not  say  that  the 
defendant  was  bound  to  have  inquired  of  the  parent.  That  would 
depend  on  his  accessibility,  and  on  the  strength  of  the  other  circum- 
stances indicating  full  age.  It  is  impossible  to  lay  down  any  general 
rule.  Each  case  must  depend  on  its  own  nature  and  circumstanees. 
From  the  very  nature  of  his  offence,  special  diligence  is  necessary. 
Everybody  knows  that  there  is  uncertainty  in  such  caseSi  and  as  the 
law  has  made  the  age  of  any  billiard  player  important,  even  in  spite  of 
their  liability  to  mistake,  every  saloon-keeper  should  act  in  view  of  the 
fact  that  he  is  dealing  with  an  uncertain  thing.  The  man  who  throws 
a  heavy  weight  from  the  top  of  the  building  is  bound  to  a  greater 
caution  if  he  does  it  in  a  city  or  town  and  into  a  street,  than  if  he  does 
it  in  the  country,  and  into  a  little  traveled  road.  As  we  have  said,  we 
do  not  think  this  evidence  establishes  conclusively  that  the  defendant 
was  honestly  mistaken.  We  incline  to  the  opinion  of  Judge  Bios  that 
there  is  some  evidence  to  Justify  the  finding,  and  had  this  conviction 
been  by  the  verdict  of  a  jury,  under  a  legal  charge  as  to  the  law,  we 
should  hesitate  to  disturb  it.  But  the  record  shows  the  county  judge 
did  not  consider  the  question  of  intention ;  he  acted  on  the  idea,  that  as 
the  proof  w«s  clear,  of  minority,  the  law  had  been  violated,  what- 
ever might  have  been  the  honest  opinion  of  the  defendant.  He  held 
him  to  be  bound  to  inquire  of  the  parent,  —  nay  on  the  general  rule  he 
acted  on,  he,  perhaps,  would  have  found  him  guilty  if  he  had  inquired 
of  the  parent,  had  the  parent  either  by  mistake,  or  untruthfully, 
answered  that  the  son  was  of  age.  It  appears,  therefore,  that  on  the 
trial  of  this  case,  the  judge  who  acted  as  judge  and  jury,  mistook  the 
law,  did  not  consider  the  evidence  going  to  show  an  honest  mistake, 
after  due  caution,  and  we  send  the  case  back  to  be  tried  again  under  a 
proper  view  of  the  law  to  wit:  the  defendant  is  not  guilty,  if  under  all 
the  circumstances,  he  honestly  thought  the  young  man  not  to  be  a 
minor,  and  the  diligence  required  is  that  reasonable  diligence  which,  in 
view  of  the  nature  of  the  case,  a  good  citizen  and  prudent  man  would 

use. 

Judgment  revened. 
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MISTAKE  — MANSLAUGHTEB  — ERRONEOUS  BELIEF  AS  TO  POWER 
OF  PRATER— NEGLECT  TO  SUPPLY  MEDICAL  ATTENDANCE  TO 
CHILD. 

B.  t;.  Wagstaffb 

[10  Cox,  680.] 
Before  Mr.  Justice  Willes,  London^  1868. 

The  FrlMmers,  Man  and  Wifs»,  Believiiiff  that  God  wonld  heal  their  sick  child  by 
prayer,  refused  to  call  in  medical  attendance,  nbereby  the  child  died.  SeUd,  that  thej 
were  not  guilty  of  manalanghter. 

The  prisoners,  Thomas  and  Mary  Ann  Wagstaffe  were  indicted  for 
the  manslaughter  of  Lois  Wasgtaffe,  their  child,  by  neglecting  to  pro- 
vide for  it  proper  medical  attendance. 

Metcalfe,  for  the  prosecution. 

The  prisoners  were  undefended. 

MetccUfe  stated  that  the  deceased  child  was  very  young,  and  had  been 
HI  for  some  time.  It  had  always  been  delicate,  especially  in  the  region 
of  the  lungs ;  and,  in  its  last  illness,  the  defendants,  instead  of  calling 
in  a  doctor,  anointed  it  two  or  three  times  and  prayed  to  the  Lord. 
These  were  times  of  toleration,  and  any  one  was  entitled  to  entertain 
any  opinions  he  chose  on  the  subject  of  religion ;  but  they  should  be 
confined  to  matters  of  religious  faith,  and  not  go  to  the  extent,  for 
instance,  of  starving  a  child.  The  defendants  belonged  to  a  sect  calling 
themselves  ''  Peculiar  People,"  one  of  whose  tenets  was  not  to  call  in  a 
surgeon  in  cases  of  illness,  but  to  trust  to  Providence.  In  this  case  no 
doctor  was  called  in,  and  the  child  having  eventually  died,  the  question 
for  the  Jury  would  be  whether  the  defendants  contributed  to  the  death 
or  to  the  acceleration  of  the  death. 

Fanny  Hadley  knew  the  deceased  child.  It  was  fourteen  months 
old.  The  child's  Chiistian  name  was  Lois,  and  she  had  known  it  from 
its  birth.  It  was  always  very  delicate,  and  coughed  a  good  deaL  The 
elders  were  called  in  on  a  Sunday  in  consequence  of  the  child  becoming 
worse,  and  they  anointed  the  child's  breast  with  oil,  where  the  pain 
was,  and  offered  up  prayers  to  the  Lord.  She  thought  the  brethren 
prayed  over  the  oil  before  it  was  used.  The  child  became  a  little  better 
after  that.  From  witness'  experience  in  her  own  case  she  believed  the 
anointing  did  good.  The  child  became  worse,  and  four  elders  were 
called  in,  two  of  them  from  the  branch  church  in  Essex.  They  again 
anointed  it.  Her  parents  gave  it  barley  water,  new  milk,  corn  flour, 
port  wine,  and  gruel,  and  occasionally  a  little  weak  brandy  and  water. 
The  last  thing  given  to  it  before  it  died  was  a  little  weak  brandy  and 
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water.  It  did  not  take  much,  and  it  seemed  to  revive  a  little.  It  died 
on  the  22d  of  January.  The  mother  devoted  most  of  her  l^me  to  it 
during  the  fortnight  preceding  the  death.  The  father  was  at  work  dur- 
ing the  day,  but  attended  to  it  im  his  spare  time.  He  was  very  kind 
and  affectionate  towards  it.  No  doctor  was  called  in.  Not  since  we 
have  been  living  to  the  Lord  have  we  called  in  a  doctor  in  case  of  ill* 
ness,  but  before  that  we  did.  We  are  not  pressed  by  the  church  not 
to  call  in  a  doctor,  but  we  are  taught  to  have  faith  in  God.  The  father 
and  mother  of  the  child  held  the  same  tenets.  I  have  been  afflicted 
severely  at  times  with  small-pox  and  other  diseases,  and  have  not  had 
medical  assistance.    I  have  alwayB  called  in  the  elders. 

WiLLBS,  J.    Why  don't  y(fti  call  in  a  doctor? 

Witness.  Because  we  believe  so  much  in  the  healing  power  of  Grod, 
and  have  confidence  that  he  will  raise  us  up  again.  We  have  many 
living  witnesses.  ' 

WiLLBS,  J.    Would  it  be  a  sin  to  call  in  a  doctor? 

Witness.  I  can  not  say  that,  but  still  we  have  confidence  in  Grod 
that  He  will  restore  us  according  to  His  word. 

WnxES,  J.    Tou  think  it  a  superfluity,  but  not  a  sin? 

Witness.    Tes. 

WiLLBS,  J.  Tou  believe  that  Gk)d  will  answer  your  prayer,  and  that 
He  is  able  to  heal  without  the  assistance  of  any  mortal? 

Witness.    Tes ;  we  have  proved  it  for  ourselves  many  times. 

WiLLEs,  J.  I  am  not  at  all  suggesting  a  doubt  of  your  perfect  hon- 
esty, but  I  want  to  know  what  you  really  do  think  on  the  subject.  Is 
the  oil  used  because  you  think  it  does  any  good? 

Witness.  We  read  about  it  in  Mark  and  James,  and  we  go  according 
to  the  word  of  God. 

WiLLEs,  J.    Tou  go,  I  suppose,  upon  the  text  in  St.  James'  epistle? 

Witness*  Tes.  We  don't  say  anything  against  calling  in  a  doctor, 
my  lord.  A  doctor  is  very  well  for  tiiose  who  do  not  put  their  trust  in 
the  Lord.  The  witness  continued  to  say,  in  reply  to  the  court,  that  the 
defendants  had  two  other  children,  five  and  three  years  old,  who  were 
healthy  and  well-nourished.  She  and  the  defendants  thought  the  child 
Lois'  death  was  due  to  teething.  They  did  not  know  the  disease  was 
inflammation.    The  child  did  not  seem  to  suffer  a  great  deaL 

Thomas  Cook,  the  summoning  officer  to  the  coroner,  went  on  the  day 
of  the  death  and  saw  the  child.  The  last  witness,  the  mother,  and  two 
men  were  there.  He  asked  what  medical  man  had  been  employed. 
The  reply  was  that  no  medical  man  had  seen  it.  He  expressed  his 
surprise,  and  said  had  it  been  otherwise,  he  should  probably  not  have 
had  occasion  to  be  there.  The  mother  said  she  trusted  in  the  Lord. 
He  asked  what  they  called  themselves.    They  said  ^^  Peculiar  People.'* 
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He  replied  that  he  thought  they  were  peculiar  indeed.  WitnesB 
reported  the  case  to  the  coroner,  and  he  gave  an  order  to  hare  the 
body  opened, 

Mr.  Thomas  Maloolmsen  Donoghan,  surgeon,  in  Westminster  bridge 
road,  said  he  went  to  see  the  child  and  found  it  dead.  He  found  no 
marks  of  yiolence  upon  it.  A  post  mortem  examination  disclosed  that 
the  child  had  suffered  from  acute  inflanmiation  of  the  lungs  on  both  sides. 
On  one  side  the  inflammation  had  been  going  on  eight  or  ten  days,  and 
on  the  other  about  five  days.  The  child  in  other  respects  had  been 
quite  healthy.  In  all  probability  the  child's  life  would  hare  been  saved 
if  medical  advice  had  been  early  obtained.  The  symptoms  must  have 
been  very  urgent,  as  any  ordinary  person  must  have  seen.  It  ought  to 
have  been  leeched  in  the  first  instance,  and  small  doses  of  antimonial 
wine  administered.  Weak  brandy  and  water  would  not  do  much  harm, 
certainly  no  good.  Port  wine  would  not  be  proper.  To  a  child  with  a 
chest  in  such  a  state  he  should  not  have  administered  any  stimulants. 
The  oil  would  do  neither  good  nor  harm. 

WiLLES,  J.,  in  summing  up  to  the  jury,  said,  that  in  ordfflr  to  make 
out  the  offense  of  manslaughter  in  a  case  of  this  description,  the  propo- 
sition to  be  established  was  that  the  prisoners  had  the  charge  of  the 
child  in  question,  who  would,  from  his  tender  age,  not  be  able  to  take 
care  of  itself ;  that  they  had  the  means  of  providing  things  reasonably 
fit  for  it,  and  that  they  were  guilty  of  gross  and  culpable  negligence  in 
not  resorting  to  those  means  for  its  benefit  by  lack  of  which  its  death  was 
occasioned.  The  question  was  whether  the  Jury  were  satisfied  on  the  evi- 
dence that  the  child  cai&e  by  its  death  by  the  gross  and  culpable  negligence ; 
and  that  was  a  very  wide  question.  If  a  parent  had  the  means  of  sup- 
plying his  child  with  food  and  were  to  keep  it  starving,  even  under  a 
notion  that  he  had  some  religious  duty  imposed  upon  him  to  starve  it, 
and  if  it  could  be  made  out  that  was  an  insane  and  morbid  belief,  every- 
body would  come  to  the  conclusion  that  there  must  be  a  conviction,  for 
all  the  reasoning  in  the  world  would  not  Justify  a  man  in  starving  a 
child  to  death.  But  when  a  Jury  had  to  consider  what  was  the  precise 
medical  treatment  to  be  applied  to  a  particular  case,  they  got  into  a 
much  higher  latitude  indeed.  At  different  times  people  had  come  to 
different  conclusions  as  to  what  might  be  done  with  a  sick  person.  Two 
hundred  years  ago,  if  a  child  was  afflicted  with  the  king's  evil,  the  popu- 
lar feeling  was,  r^ardless  of  medical  science,  to  have  it  touched  with 
the  royal  hand,  because  that  might  result  in  effecting  a  cure*  Again, 
in  some  Catholic  coontries,  a  custom  obtained  of  taking  a  child,  labor- 
ing onder  a  disease,  to  a  particular  shrine,  under  a  belief  that  that  was 
the  best  course  to  adopt  with  a  view  to  effect  a  cure.  In  such  cases  a 
man  might  be  convicted  of  manslaughter  because  he  lived  in  a  place 
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irhere  all  the  oommnxiity  was  of  a  contrary  opinion,  and  in  another  he 
might  be  acqnitted  because  tiiey -were  of  his  opinion.  There  was  a  very 
great  difference  between  neglecting  a  child  in  respect  to  food,  with  re- 
gard to  which  there  could  be  bat  one  opinion,  and  neglect  of  medical 
treatment,  as  to  which  there  might  be  many  opinions.  If  a  man  did  his 
best,  according  to  his  knowledge,  with  respect  to  food,  it  woold  be  for  a 
Jury  to  consider  whether  they  would  stamp  his  conduct  with  the  imputa- 
tion of  gross  and  culpable  negligence.  An  opinion  might  be  so  absurd 
in  itself  that  it  could  not  have  been  honestly  obtained,  and  when  that 
was  the  case,  of  course  all  pretense  of  having  acted  for  the  best,  be- 
cause that  was  considered  to  be  a  matter  of  fact,  would  be  removed 
from  the  case.  But  in  the  case  of  an  opinion  merely  put  forward  as  a 
blind  or  a  screen  for  a  misconduct,  of  course  the  good  sense  of  a  Jury 
would  treat  it  as  if  no  such  belief  was  suggested.  He  thought  it  right 
to  read,  or  rather  to  remind  the  Jury  of  the  text  in  the  last  chapter 
of  the  general  epistie  of  St.  James,  on  which  the  views  of  persons  like 
the  defendants  were  founded :  * '  Is  any  sick  among  you,  let  liim  call  for 
the  elders  of  the  church ;  and  let  them  pray  over  him,  anointing  him 
with  oil  in  the  name  of  the  Lord :  and  the  prayer  of  faith  shall  save  the 
sick,  and  the  Lord  shall  raise  him  up ;  and  if  he  have  committed  sins, 
they  shall  be  forgiven  him."  It  was  only  right  to  refer  to  that,  and  he 
thought  he  might  go  so  far  as  to  say  the  construction  put  upon  the  verse 
by  the  prisoners — and  he  spoke  with  profound  respect  for  any  belief 
honestly  entertained  in  religious  matters — was  as  sensible  and  reasonable 
as  supposing  a  man  broke  his  leg  it  would  be  absurd  to  call  in  the  elders 
of  the  church  and  anoint  with  oil.  Was  it  intended  by  God  Almighty 
that  persons  should  content  themselves  by  praying  for  his  assistance, 
without  helping  themselves,  or  resorting  to  such  means  as  were  within 
their  reach  for  that  purpose?  He  stated  the  case  of  a  man  breaking 
his  leg.  He  did  not  believe  the  prisoners  held  dishonestly  the  belief 
they  professed.  The  Jury  had  evidence  on  that  subject,  and  he  thought 
they  would  be  of  opinion  that  they  did  not  act  with  any  dishonesty  in 
the  matter.  He  thought,  on  the  contrary,  this  was  a  case  where  affec- 
tionate parents  had  done  what  they  thought  best  for  a  child  and  had 
given  it  the  best  of  food. 

IhtguiUif. 
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MISTAKE* UNLAWFUL  POSSESSION   OF   GOVERNMENT  FBOFERTT. 

B.  V.  Sleep. 

[8  Cox,  472.] 

In  the  English  Court  of  Criminal  Appeal ^  June^  1861. 

A  Stfttato  PrMoribed  a  Penalty  for  taavliig  in  posseMion  goyerament  afeores  in«ilM4 
with  the  broad  arrow.  A.  was  indicted  ander  this  statute.  Seld,  that  the  harden  was  on 
the  Crown  to  show  a  possession  by  A.  with  knowledge  on  his  pari  that  the j  were 
madwd  with  the  broad  arrow. 

Case  reserved  for  the  opinion  of  this  oonrt. 

At  the  general  quarter  sessions  of  the  peace  for  the  borough  of  Fly^ 
mouth,  holden  on  the  4th  of  April,  1861,  before  Charles  Saunders,  Esq., 
the  recorder,  William  Sleep,  was  tried  and  conyicted  on  an  indictment 
charging  him  upon  the  second  section  of  the  statute  9  and  10  William 
m.,^  with  having  been  found  in  possession  of  naval  stores  marked  with 
the  broad  arrow. 

The  indictment  was  in  the  following  form :  — 

The  jury  for  our  Lady  the  Queen,  upon  their  oath,  present  that 
William  Sleep,  late  of  the  parish  of  Saint  Andrew,  in  the  borough  of 
Plymouth,  plumber,  on  the  9th  day  of  March,  1861,  with  force  and 
arms  at  the  parish  aforesaid,  unlawfully  had  in  the  custody,  possession, 
and  keeping  of  him  the  said  William  Sleep,  certain  naval  stores  marked 
with  the  mark  usually  used  to  and  marked  upon  such  like  naval  stores 
of  our  said  Lady  the  Queen  (that  is  to  say),  eight  pounds  weight  of 
copper  bolts,  each  of  said  copper  bolts  being  stamped  and  marked  with 
the  broad  arrow ;  eight  pounds  weight  of  pieces  of  copper  bolts,  each 
of  the  said  pieces  of  copper  bolts  being  stamped  and  marked  with  the 
broad  arrow ;  and  eight  pounds  weight  of  pieces  of  copper,  each  of  the 
said  pieces  of  copper  being  stamped  and  marked  with  the  broad  arrow, 
which  said  naval  stores  so  stamped  and  marked  as  aforesaid  were  then 
and  there  found  in  the  custody,  possession,  and  keeping  of  him,  the 
said  William  Sleep,  he,  the  said  William  Sleep,  not  being  a  contractor 
with  the  principal  officers  or  commissioners  of  our  said  Lady  the  Queen, 
of  the  navy,  ordnance,  or  victuallers  for  the  use  of  our  said  Lady  the 
Queen,  or  employed  by  any  contractor  with  the  principal  officers  or 
commissioners  of  our  said  Lady  the  Queen,  of  the  navy,  ordnance  or 
victuallers  for  the  use  of  our  said  Lady  the  Queen,  and  the  said  William 
Sleep,  not  being  a  contractor  with  the  principal  Secretary  of  State  for 

1  oh.  41. 
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the  War  Department,  or  with  the  commissioners  for  executing  the  oflSce 
of  Lord  High  Admiral  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
landt  for  the  use  of  our  said  Lady  the  Queen,  or  employed  by  any  con- 
tractor with  the  said  principal  Secretary  of  State,  or  the  said  last 
mentioned  commissioners  for  the  use  of  our  said  Lady  the  Queen,  to 
make  any  stores  of  war  or  naval  stoves  whatsoever,  to  the  diminution  of 
the  naval  stores  of  our  said  Lady  the  Queen,  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

The  prisoner  was  an  ironmonger  and  brazier  at  Plymouth.  On  the 
9th  of  March  he  delivered  upon  the  quay  to  the  captain  of  a  coasting 
vessel,  the  Active,  a  cask  to  be  carried  from  Plymouth  to  Helston,  in 
Cornwall.  The  cask  was  marked  ''R.  P."  in  chalk;  but,  on  being 
asked  for  better  directions,  the  prisoner  gave  to  the  captain  a  piece  of 
paper  on  which  was  written,  ''Richard  Paseve,  Helston,  Cornwall." 
Before  the  vessel  sailed,  two  of  the  Metropolitan  police  employed  at  the 
dockyard,  at  Davenport,  seized  the  cask,  which,  on  being  opened  was 
found  to  contain  824  pounds  weight  of  copper  bolts  in  150  pieces. 

The  cask  was  packed  with  straw  and  shavings,  and  each  piece  of  bolt 
was  packed  with  straw  and  shavings  separately,  so  that  the  pieces  of 
metal  could  not  rub  together  or  makcany  noise.  The  whole  of  the  metal 
had  the  appearance  of  government  stores,  and  of  such  stores  as  are  not 
aUowed  to  be  sold  in  the  dockyard.  The  greatest  portion  of  it  had 
been  passed  through  the  fire,  and  round  bolts  had  been  very  nearly 
beaten  sqtiare.  On  some  of  the  pieces  the  mark  of  the  broad  arrow 
was  visible  in  the  state  in  which  they  were  formed ;  from  others  it  was 
necessary  to  clear  off  the  rust  before  it  could  be  seen.  A  little  over 
50  lbs.  weight  of  the  copper  was  marked  with  the  broad  arrow. 

After  the  seizure  the  prisoner  was  charged  by  the  police  with  deliver- 
ing a  cask  containing  government  stores  to  the  captain  of  the  Active. 
The  prisoner  said:  ''  Well,  I  did  deliver  a  cask  of  metal,  but  I  did  not 
think  it  was  marked."  The  prisoner  was  also  told  that  the  cask  of 
metal  was  wrapped  in  shavings  and  straw,  and  he  said:  ''  Yes,  it  is.  I 
packed  it  myself.  I  do  that  to  keep  it  from  knocking  the  head  of  the 
cask  out,  as  I  have  had  complaints  before,  as  some  of  the  casks  on  their 
arrival,  had  their  heads  out.**  After  this,  the  cask  of  metal  was  shown 
by  the  police  to  the  prisoner,  who  was  asked  whether  that  was  the  cask 
he  delivered  to  the  captain*  *^  Yes,"  he  said,  *'  I  have  no  doubt  of  it.'* 
The  prisoner  was  then  shown  the  mark  of  the  broad  arrow  on  some  of 
the  pieces,  and  asked  how  he  became  possessed  of  the  copper,  and  he 
said,  '^  No,  he  did  not  know  of  whom  he  bought  it.'* 

There  was  evidence  given  to  Justify  or  account  for  the  prisoner's  pos- 
session of  the  copper. 
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Upon  these  facts  Mr,  Carter  strenuously  urged  upon  the  juiy  that  in 
order  to  convict  the  prisoner  it  must  be  shown  for  the  prosecution  not 
only  that  the  prisoner  had  the  marked  copper  in  his  possession,  but  that 
he  also  knew  that  the  copper  was  marked  with  the  broad  arroWi  citing  a 
report  of  Reg.  v.  Cohen^^  and  contending  that  this  had  not  been  done. 

As  prosecutions  on  the  second  section  of  the  statute'  are  very  fre- 
quent and  important  at  Hymouth,  and  as  cases  of  culpable  ignorance 
and  culpable  negligence  are  as  much  within  the  mischief  guarded 
against  by  the  Legislature  as  when  a  particular  knowledge  of  the  Queen's 
mark  upon  the  stores  can  be  proved  in  the  possessors,  and  as  it  has  been 
held  that  possession  of  marked  stores,  to  be  excused,  should  be  without 
any  fault  or  misbehavior  in  the  possessor. 

The  Recorder  asked  the  jury :  — 

First.  Whether  the  prisoner  was  found  in  possession  of  copper  marked 
with  the  broad  arrow?    To  which  the.foreman  answered,  ^^  Yes." 

Secondly*  Whether  the  prisoner  knew  that  the  copper,  or  any  part  of 
it,  was  so  marked?  To  which  the  Jury  said:  '^  We  have  not  sufficient 
evidence  before  us  that  he  knew  it." 

Thirdly.  Whether  the  prisoner  had  reasonable  means  of  knowing  that 
it  was  so  marked?    To  which  the^  answered,  ^*  He  had." 

Upon  this  finding  of  the  Jury,  a  verdict  of  guilty  was  recorded ;  and 
the  question  is  respectfully  submitted  to  the  court  for  the  consideration 
of  Crown  Cases  Reserved,  whether  the  verdict  is  right. 

Judgment  was  respited,  and  the  prisoner  discharged  upon  bail  to  ap» 
pear  at  the  next  quarter  sessions  for  the  borough. 

Charles  Saundbbs, 
Recorder  of  Flymotdh^ 

Carter  J  for  the  prisoner.  The  case  depends  on  the  9  and  10  William 
in.,3  and  the  question  is  whether  knowledge  of  the  mark  of  the  broad 
arrow  being  on  the  stores  is  an  essential  ingredient  to  the  commission  of 
the  offence  created  by  that  enactment.  It  is  submitted  that  it  is,  and 
that  the  finding  of  the  Jury  on  the  second  question  entitles  the  prison^ 
to  an  acquittal,  and  that  the  finding  on  "the  third  question  is  immaterial. 

Mabtik,  B.  Is  the  finding  on  the  first  question  right?  The  cask 
was  found  in  the  possession  of  the  captain  of  the  ship. 

Carter.  That  point  was  raised  before  the  Jury,  and  ou^t  to  have 
been  reserved  also. 

By  t?ie  Court.  We  can  only  take  the  case  as  stated  to  us  by  the 
Judge. 

Pollock,  C.  B.  I  own  I  doubt  whether  the  practice  of  courts  of 
putting  questions  of  fact  to  the  Jury  in  criminal  cases,  and  then  pro* 

1  8  Cox  OrinL  Cm.  41.  *  ch.  41,  sec.  S. 
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noonoiiig  a  verdiot  of  guilty  or  not,  instead  of  the  jury,  is  right.    It  is 
a  sort  of  special  verdict. 

CnoMFTOir,  J.  The  jadge  asks  the  court  whether  the  verdict  is  right ; 
that  seems  to  involve  everything. 

CocKBUBN,  C.  J.  The  question  really  is,  whether  stores  having  been 
fonnd  in  the  prisoner's  possession  without  his  knowledge  of  them  hav- 
ing the  mark  of  the  broad  arrow  upon  them,  any  offence  has  been 
committed. 

Cbomptom,  J.  Whether  guilty  knowledge  should  be  proved  affirma- 
tively on  the  part  of  the  prosecution. 

Carter.  On  that  question  there  are  decisions  in  favor  of  the  pris- 
oner.^ 

OoUier  {Holdsworth  and  E.  W.  Cox  with  him).    In  a  case  at  the 
Blarchstone  Spring  Assizes,  1861,  Wightman,  J.,  ruled  that  it  was  not 
necessary  to  show  affirmatively  that  the  prisoner  had  knowledge  of  the- 
mark  of  the  broad  arrow  being  on  the  stores. 

Pollock,  C.  B.  Suppose  a  man  to  bring  a  cask  or  portmanteau,  aod 
to  ask  permission  to  have  it  in  a  house,  would  the  occupier  be  within  the 
statute  because  it  might  happen  to  contain  government  stores  marked 
with  the  broad  arrow? 

CooKBUBM,  C.  J.  Or  if  a  man  were  to  bring  a  quantity  of  copper 
bolts  for  sale,  and  among  them  three  or  four  marked  with  the  broad 
arrow,  would  he  be  within  the  section  ? 

Collier.  Prima  facie  if  a  man  has  possession  of  any  stores  marked 
with  the  broad  arrow,  he  is  within  the  statute,  and  a  case  is  made  oat 
which  calls  on  the  prisoner  for  an  answer. 

Ck>0KBi7BN,  C.  J.  ActuBfionfadt  reum^  nisi  mens  eit  rea,  is  the  foun- 
dation of  all  criminal  justice. 

Cromfton,  J.  Suppose  a  man  were  to  impose  on  another  by  putting 
at  the  top  a  quantity  of  stores  not  marked,  and  in  the  middle  some 
marked  with  the  broad  arrow,  would  the  man  imposed  upon  come 
within  the  act?  If  not,  that  supposition  seems  to  arise  upon  this  find* 
ing. 

Collier.  In  such  a  case  they  could  not  be  said  to  be  in  his  posses- 
sion, as  he  was  not  aware  of  it.  There  will  be  the  greatest  possible 
difficulty  in  protecting  the  public  stores  if  it  is  held  that  knowledge  of 
the  mark  of  the  broad  arrow  must  be  proved.  In  Bex  v.  Banks  j^  Lord 
Eenyon  said  that  in  prosecutions  under  the  9  and  10  William  in.,^  it 
was  sufficient  for  the  Crown  to  prove  the  finding  of  the  stores'  with  the 
king's  mark  in  the  defendant's  possession,  to  call  upon  him  to  ac- 
count for  that  possession  and  the  manner  of  his  coming  by  them,  so 

1  Beg.  V.  WUmot,  8  Ooz  Orim.  Om.  S81;  >  1  Bap.  144. 

sad  Beg.  9,  Cohen,  6  Oox  Orim.  Om.  4L  *  oh.  4L 
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that,  of  conrse,  the  onus  lay  on  the  defendant  of  proving  that  he  had 
legally  become  possessed  of  them.  And  in  Morden^  appellant  y.  Porter^ 
rtspondenJt^^ii  was  held  that  it  was  not  necessary  in  order  to  support  a 
conviction  under  the  1  and  2  William  lY.,*  for  a  trespass  in  pursuit  of 
game,  that  the  defendant  should  have  intended  to  commit  or  have  been 
conscious  that  he  was  committing  a  trespass.  2  East's  Pleas  of  the 
Crown  3  was  also  cited.  ^  The  intent  of  the  statute  was  to  dispense  with 
the  ordinaiy  proof  of  guilty  knowledge  in  these  cases,  and  to  throw 
on  a  man  have  possession  of  stores  marked  with  the  broad  arrow  the 
onus  of  showing  that  he  came  by  them  lawfully. 
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«  A  widow  woman  waa  indioted  before  Mr. 
Justice  Foster  upon  the  Western  Cirooit, 
on  the  9  and  10  WiUiam  in.,  oh.  41,  for  hav- 
ing in  her  custody  divers  pieces  of  canvas, 
marked  with  the  king's  mark  in  the  manner 
described  in  the  act,  she  not  being  a  person 
employed  by  the  Commissioner  of  the  Navy 
to  make  the  same  for  the  king's  use.  The 
canvas  was  marked  as  charged  in  the  in- 
dictment, and  was  clearly  proved  to  be  such 
as  was  made  for  the  use  of  the  navy  and  to 
have  been  found  in  the  defendant's  custody. 
The  defendant  did  not  attempt  to  show  that 
she  was  within  any  exception  of  the  act 
as  being  a  person  employed  to  make  canvas 
for  the  use  of  the  navy,  nor  did  she  offer  to 
produce  any  oertiiloate  from  any  officer  of 
the  Grown  touching  the  occasion  and  reason 
of  such  canvas  coming  into  her  possession. 
The  defence  was  that  when  there  happened 
to  be  in  her  Majesty's  stores  a  considerable 
quantity  of  old  sails  no  longer  fit  for  that 
use,  it  had  been  customary  for  the  persons 
intrusted  with  the  stores  to  make  a  public 
sale  of  them  in  lots  larger  or  smaller  as  best 
suited  the  purpose  of  the  buyers,  and  that 
the  canvas  produced  in  evidence,  which 
happened  to  have  been  made  up  long  since, 
some  for  table  linen,  and  some  for  sheeting, 
had  been  in  common  use  in  the  defendant's 
family  a  considerable  time  before  her  hus- 
band's death,  and  upon  his  death  came  to 
the  defendant,  and  had  been  used  in  the 
same  public  manner  by  her  to  the  time  of 
the  prosecution.  This  was  proved  by  some 
of  the  family,  and  by  the  woman  who  had 
frequently  washed  the  linen.  This  sort  of 
evidence  was  strongly  opposed  by  the  coun- 
sel for  the  Grown,  who  insisted  that  as  the 
act  allows  of  but  one  excuse,  the  defendant, 
unless  she  could  avail  herself  of  that,  could 
not  resort  to  any  other.   That  if  the  canvas 


were  really  bought  of  the  commlssionera, 
or  of  persons  acting  under  them,  there 
ought  to  have  been  a  certiilcate  taken  at  the 
time  of  the  purchase,  and  the  second  sec- 
tion admits  of  no  other  excuse.  But  the 
judge  was  of  opinion  that  though  the  clause 
of  the  statute  which  directs  the  sale  of 
these  things  had  not  pointed  out  any  other 
way  for  indemnifying  the  buyer  than  the 
certifloate,  and  though  the  second  section 
seemed  to  exdude  any  other  excuse  for 
those  in  whose  custody  they  should  be 
found,  yet  still  the  circumstances  attending 
every  case  which  might  seem  to  faU  within 
the  act  ought  to  be  taken  into  consideration, 
otherwise  a  law  calculated  for  wise  pur- 
poses might  by  too  rigid  a  construction  of 
it  be  made  a  handle  for  oppression.  There 
was  no  room  to  say  that  this  canvas  came  into 
the  possession  of  the  defendant  by  any  act 
of  her  own.  It  was  brought  into  family  use 
in  the  lifetime  of  her  nusband,  and  it  con- 
tinued so  to  the  time  of  his  death,  and  by 
act  of  law  came  to  her.  Things  of  that  kind 
had  been  frequently  exposed  to  public  sale; 
and  though  the  act  pointed  out  an  expe- 
dient for  the  indemnity  of  the  buyers,  yet 
probably  few  buyers,  especially  when  small 
quantities  had  been  purchased  at  one  sale, 
had  used  the  caution  suggested  to  them  by 
the  act,  and  if  the  defendant's  husband 
really  bought  the  canvas  at  a  public  sale, 
but  neglected  to  take  a  certiilcate,  or  did 
not  preserve  it,  it  would  be  contrary  to 
natural  justice  after  such  a  length  of  time 
to  punish  her  for  his  nei^eot.  He,  there- 
fore, thought  the  evidence  given  by  the  de- 
fendant proper  to  be  left  to  the  jury,  and 
directed  them,  that  if  upon  the  whole  evi- 
dence theywere  of  the  opinion  that  the  de- 
fendant came  to  the  possession  of  the  linen 
without  any  fraud  or  misbehavior  on  her 
part  they  should  acquit  her,  and  she  was 
accordingly  acquitted. 
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CocKBUBN,  C.  J.  I  am  of  opinion,  on  the  case  as  submitted  to  us, 
that  we  mast  say  that  the  prisoner  was  wrongly  convicted.  I  certainly 
feel  bound  to  say,  that  there  was  evidence  upon  which  the  jury  might 
well  and  reasonably  have  been  called  upon  to  conclude',  that  the  pris- 
oner knew  that  the  copper  bolts  were  marked  with  the  broad  arrow  while 
in  his  possession.  But  the  jury  have  not  so  found.  And  we  must  con- 
sider tiie  case  now  as  if  it  had  been  proved  that  the  defendant  was  igno- 
rant of  that  fact.  It  has  been  contended  that  the  mere  possession  of 
stores  marked  with  the  broad  arrow  is  sufficient  to  constitute  the 
offense  within  the  statute  of  9  and  10  William,  III.^  I  can  not  adopt 
that  view.  The  ordinary  principle  that  there  must  be  a  guilty  mind  to 
constitute  a  guilty  act  applies  to  this  case,  and  must  be  imported  into 
that  statute,  as  it  was  held  in  Begina  v.  Cohen,  where  this  conclusion 
of  the  law  was  stated  by  Hill,  J.,  with  his  usual  clearness  and  power. 
It  is  true  that  the  statute  says  nothing  about  knowledge,  but  that  must 
be  imported  into  the  statute.  Many  cases  may  be  put  in  which  per- 
sons might  have  possession  of  stores,  and  in  which  it  is  clear  to  demon- 
stration that  they  might  be  ignorant  of  the  fact  of  their  having  the 
mark  of  the  broad  arrow  upon  them,  and  yet  the  argument  of  the  pro- 
secution would  lead  to  them  being  found  guilty.  I  quite  agree  that 
the  Jury  might  well  have  come  to  another  result  in  this  case ;  but  they 
did  not,  and  they  chose  to  act  upon  the  prisoner's  statement,  and  to 
find  a  sort  of  special  verdict,  to  which  we  m  ust  apply  the  law,  and  say 
that  the  jury,  having  negatived  the  fact  of  knowledge,  the  case  comes 
within  the  decision  of  Begina  v.  Cohen.  We  must,  therefore,  come  to 
the  conclusion,  that  on  the  finding  of  the  Jury  the  prisoner  ought  not  to 
have  been  convicted. 

Pollock,  C.  B.  I  agree  with  my  Lord  Chief  Justice  that  on  this 
finding  of  the  jury  there  ought  to  be  no  Judgment  agains  t  the  prisoner. 
There  is  abundant  evidence  on  wliich  the  jury  might  have  found  him 
guilty  generally,  and  I  own  that  I  think  the  Jury  ought  to  have  done 
so.  But  the  jury  say  in  answer  to  the  question,  whether  the  prisoner 
knew  that  copper  or  any  part  of  it  was  marked  with  the  broad  arrow : 
*'  We  have  not  sufiicient  evidence  before  us  to  show  that  he  knew  it." 
I  entirely  agree  that  knowledge  is  to  a  certain  extent  essential  to  the 
crime.  I  must  again  call  attention  to  the  practice  of  courts  leaving 
certain  questions  of  fact  to  a  jury  in  a  criminal  case,  and  then  entering 
the  verdict  according  to  the  finding  of  the  facts.  The  word  '*  guilty  ** 
must,  in  my  judgment,  be  pronounced  by  the  jury,  and  upon  no  set  of 
facts  sent  up  to  as,  except  in  the  case  of  a  special  verdict,  ought  this 
court  to  act.    In  this  case  the  finding  of  the  judgment  makes  it  quite 
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consistent  with  the  prisoner's  having  an  innocent  possession  of  these 
stores. 

Mabtin,  B.  The  question  submitted  to  tiiis  court  is,  whether  the 
verdict  was  right.  I  think  it  was  wrong  in  two  particulars.  First,  I 
think  the  goods  were  not  found  in  the  prisoner's  possession  at  all.  In 
my  judgment  the  9  and  10  William  m.,^  means  that  the  goods  must 
be  found  in  the  possession  of  the  individual  on  his  trial.  If  he  has 
parted  with  the  possession  of  them,  and  they  are  found,  as  in  this  case, 
in  the  custody  of  the  captain  of  a  vessel,  I  do  not  think  he  could  be 
found  guilty  upon  this  enactment.  I  should  have  directed  the  jury  to 
acquit  him.  On  the  ground  of  knowledge  of  the  mark  I  have  no  doubt. 
There  are  three  decisions  upon  the  point ;  the  first  in  Foster's  Crown 
Law,^  then  Begina  v.  WUmottj^  and  Begina  v.  Coheuj  all  in  favor  of 
the  view  we  adopt.  I  entirely  concur  in  the  judgment  of  Hill,  J.,  in 
Begina  Y.  Cohen, 

Cbompton,  J.  I  am  of  the  same  opinion.  I  also  think  the  point  taken 
by  my  brother  Martin  that  the  goods  must  be  found  in  the  possession 
of  the  individual  on  his  trial,  a  very  serious  one.  Here  there  was 
plenty  of  evidence  that  the  copper  had  once  been  in  the  possession  of 
the  prisoner,  but  still  to  constitute  the  offence  they  must  be  found 
while  in  his  possession.  It  is  not  necessary  to  give  any  opinion  whether 
the  possession  of  a  bailee,  like  a  ship's  captain,  is  the  possession  of  the 
prisoner.  That  case  is  not  before  us ;  the  other  point  of  knowledge  is 
the  one  that  was  really  reserved  for  our  opinion.  It  is  sufficient  for 
me  to  say  that  I  share  in  the  doubt  of  my  brother  Martin  on  the  first 
point ;  on  the  other  point  I  agree  with  the  rest  of  the  court.  The  au- 
thorities are  strong  in  support  of  our  view,  and  I  think  it  is  right  in 
principle.  The  findings  are  consistent  with  the  prisoner's  innocence. 
The  only  difficulty  arises  on  the  second  finding.  The  statute  seems  to 
suppose  that  a  man  should  have  the  means  of  judging  from  the  mark 
of  the  broad  arrow  being  upon  the  stores,  that  he  ought  to  make  proper 
inquiries,  and  not  to  take  it  without  so  doing.  In  this  case  there  is 
nothing  inconsistent  with  the  prisoner's  having  been  imposed  upon  by 
another  party.  This  case  falls  within  the  principle  of  the  case  decided 
in  the  Court  of  Queen's  Bench,  Heamy.  Garton,^  where  guilty  knowl- 
edge was  held  to  be  necessary  to  constitute  the  offense  of  sending  dan- 
gerous goods  for  carriage  by  railway. 

WiLLEs,  J.  I  am  of  the  same  opinion.  The  jury  have  not  found, 
either  that  the  prisoner  knew  that  these  goods  were  government  stores, 
or  that  he  willfully  shut  his  eyes  to  the  fact.  I  own  I  regret  the  opinion 
that  has  been  expressed  on  another  part  of  the  case,  viz.,  whether  these 
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stores  were  found  in  the  possession  of  the  prisoner.  The  coort  is  not 
called  upon  to  express  any  opinion  on  that  point,  and  I  am  unable  to 
concur,  as  at  present  advised,  in  that  opinion.  Possession  means,  not 
merely  manual  possession,  but  a  property  in  the  thing,  though  in  the 
custody  of  another  person.  That  definition  applies  to  the  construction 
of  this  statute,  and  I  do  not  think  that  a  thing  has  ceased  to  be  in  the 
possession  of  A.  because  he  has  taken  his  bands  off  it,  and  those  of  B. 
may  happen  to  be  upon  it.  However,  I  desire  not  to  be  understood  as 
giving  that  as  my  final  opinion  upon  the  point.  My  Judgment  proceeds 
on  the  other  point,  and  I  agree  with  the  rest  of  the  court. 

CocKBUBN,  C.  J.  I  certainly  understood  that  the  question  whether 
the  possession  was  suflSciently  proved  to  be  in  the  prisoner  in  this  case 
was  not  part  of  the  matter  submitted  or  to  be  adjudicated  upon  by  us. 
Lest  I  should  be  considered  as  sharing  in  the  opinion  of  my  brother, 
Mabtin,  I  must  say  that  I  hold  a  diametrically  opposite  opiiion  upon  it, 
and  I  do  so  because  the  point  has  been  already  expressly  decided  by 
this  court  in  the  case  of  Beg.  v.  SmUey,^  which  was  precisely  similar 
to  this  in  aU  its  circumstances,  and  in  which  it  was  held  by  this  court 
that  when  the  stores  were  in  possession  of  a  railway  company  to  which 
they  had  been  sent  by  the  prisoner  for  the  purpose  of  being  conveyed  to 
another  place,  the  possession  of  the  railway  company  was  the  posses- 
sion of  the  prisoner,  and  that  he  was  rightly  convicted  under  this  stat* 
ute.    The  question  is,  therefore,  concluded. 

Conviction  quashed. 


POST-OFPICB    LAWS  — WILLFUL     STOPPING    OP    UNITED    STATES 

MAIL— MI8TAEZ. 

United  States  t;.  Hart. 

[Pet.  C.  C.  890.] 

In  ihe  United  States  Circuit  Court  for  the  District  of  Pennsylvania^ 

AprU,1817. 

Knowingly  and  Willftilly  B«tazdliiff  the  FaMace  of  the  1Ea1L—H.wm  indicted 
under  a  statute  for  knowingly  and  willfully  retarding  the  United  States  malL  It  ap- 
peared tbat  H.  was  a  oonstable  and  had  arrested  the  driver  of  a  eairlage  in  whioh  the 
mail  was  carried,  beoanse  in  his  opinion  he  was  drlTing  through  the  streets  at  a  rate  to 
endanger  the  lives  of  the  inhabitants.  BOd,  that  H.  was  not  guilty  of  knowingly  and 
wiUfoUy  retarding  the  passage  of  the  maiL 

This  was  an  indictment  for  knowingly  and  willfully  retarding  the  pas- 
sage of  the  mail.    It  was  proved  that  the  defendant,  being  one  of  the 
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high  constables  of  the  city  of  Philadelphia,  did  on  one  occasion  stop 
the  mail  stage  having  the  mail  in  it,  in  its  passage  through  Market 
Street  to  the  post-office,  upon  the  ground  that  the  stage  was  going  at 
an  immoderate  rate,  so  as  to  endanger  the  lives  and  safety  of  the  citi- 
zens. On  another  occasion  it  was  stopped  by  the  defendant  in 
Chestnut  Street,  because  the  stage  body  containing  the  mail  was  placed 
on  runners  in  consequence  of  the  ground  being  covered  with  snow,  and 
no  bells  were  placed  on  the  horses. 

The  evidence  offered  by  the  defendant  was  very  strong  to  prove  that 
the  stage  was  passing  very  rapidly  through  Market  Street,  at  the  time 
it  was  stopped  by  the  defendant ;  some  of  the  witnesses  supposed  it  to 
be  at  the  rate  of  eight  or  nine  miles  an  hour. 

The  defendant  justified  his  conduct  under  an  ordinance  of  the  city, 
which  subjected  every  person  to  a  fine  who  should  drive  at  an  immod- 
erate rate  in  the  city,  so  as  to  endanger  the  citizens  thereof,  or 
who  should  drive  a  carriage  on  runners  without  bells  on  the  horses. 

It  was  contended  by  the  defendant's  counsel  that  this  ordinance 
afforded  a  complete  justification  to  the  constable ;  or,  if  not,  that  the 
driving,  in  a  populous  street  in  such  a  manner  as  to  endanger  the 
safety  of  the  inhabitants,  amounted  to  a  breach  of  the  peace  at  the 
common  law,  in  which  case  the  constable  is  authorized  without  warrant 
to  arrest  the  parly,  and  if  he  can  to  prevent  the  mischief  which  seems  to 
be  threatened.  If  so,  the  act  of  Congress  ought  not  to  be  so  construed 
as  to  render  it  criminal  in  any  person  to  prevent  a  mail  driver  from 
breaking  the  peace,  because  a  stoppage  of  the  mail  may  be  the  conse- 
quence of  such  prevention.  Such  a  stoppage,  it  was  contended,  is  not 
within  the  meaning  of  the  law.  It  should  be  some  act  performed  with 
the  intention  to  stop  the  mail,  and  not  one  where  the  stoppage  of  the 
mail  is  the  consequence  of  a  lawful  act. 

Secondly.  It  was  urged  that  there  was  no  part  of  the  constitution 
which  authorizes  Congress  to  pass  laws  to  punish  acts  of  this  kind,  and 
if  the  law  be  constitutional,  then,  thirdly,  it  was  insisted,  that  the  thirty- 
fifth  section  of  the  law  vests  the  jurisdiction  in  cases  of  this  kind  in  the 
State  courts,  and  that  consequently  this  court  has  not  jurisdiction. 

Washzngton,  J.  It  is  unnecessary  at  this  time  to  enter  into  an  exam- 
ination of  the  objections  made  to  the  constitutionality  of  this  law,  and 
to  the  jurisdiction  of  this  court,  as  the  defendant  may  have  the  full 
benefit  of  them  on  a  motion  in  arrest  of  judgment,  if  the  verdict 
should  be  against  him,  and  there  should  be  anjrthing  in  the  objections. 
I  shall  merely  observe  for  the  present,  that  by  passing  them  over,  it  is 
not  to  be  understood  that  the  court  means,  in  any  respect,  to  ooonte- 
nance  them. 


UNITED   STATES   V.  HART.  549 

If  the  ordinance  of  the  city  is  in  collision  with  the  act  of  Congress, 
there  can  be  no  question  but  the  former  must  give  way.  The  Constitu- 
tion of  the  United  States,  and  the  laws  made  in  pursuance  thereof,  are 
declared  by  the  constitution  to  be  the  supreme  law  of  the  land ;  and 
the  judges,  both  of  the  Federal  and  State  courts,  are  bound  thereby, 

*  anything  in  the  constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding. But  there  is  in  truth  no  collision  between  this  ordinance 
and  the  act  of  Congress  on  which  tliis  indictment  is  founded.  If  the 
mail  carrier  should  violate  the  ordinance,  the  act  of  Congress  does  not 
shelter  him  from  the  penalty  imposed  by  the  ordinance.  But  the  ordL 
nance  does  not  authorize  any  officer  to  stop  the  mail,  and  consequently 
he  can  not  justify  his  having  done  it  under  that  ordinance. 

The  defendant's  counsel  have  then  resorted  to  the  common  law, 
which  authorizes  a  constable,  with  a  warrant,  to  prevent  a  breach  of 
the  peace ;  and  it  is  contended,  that  for  any  person  to  drive  through  a 
populous  city,  at  such  a  rate  as  to  endanger  the  lives  or  the  safety  of 
the  inhabitants,  amounts  to  a  breach  of  the  peace.  This  view  of  the 
subject  presents  two  questions.  First.  Was  the  mail  carrier  in  the  act 
of  breaking  the  peace,  at  the  time  when  he  was  stopped  by  the  def  end- 
aht,  and  If  he  was,  then,  secondly,  would  this  fact  excuse  him  under  a 

•  fair  interpretation  of  the  law  imder  consideration.  As  to  the  first  ques- 
tion, the  court  is  of  opinion  that  driving  a  carriage  through  a  crowded 
or  populous  street,  at  such  a  rate  or  in  such  a  manner  as  to  endanger 
the  safety  of  the  inhabitants,  is  an  indictable  oflence  at  common 
law,  and  amounts  to  a  breach  of  the  peace.  But,  whether  in  the 
two  cases  stated  in  this  indictment,  the  mail  carrier  so  conducted 
himself  as  to  come  within  this  principle,  is  a  question  proper  for 
the  juiy  to  decide.  If  they  decide  this  fact  affirmatively,  then 
upon  the  principles  of  the  common  law,  the  constable  was  authorized 
without  a  warrant  to  prevent  the  peace  from  being  broken.  The  second 
question  will  depend  upon  the  fair  construction  of  the  act  of  Congress, 
and  we  are  of  opinion  that  it  ought  not  to  be  so  construed  as  to  shield 
the  carrier  against  this  preventive  remedy,  because  a  temporary  stop- 
page of  the  mail  may  be  the  consequence.  Suppose  the  officer  had  a 
warrant  against  a  felon  who  had  placed  himself  in  the  stage,  or  that  the 
driver  should  commit  murder  in  the  street  in  the  presence  of  an  officer, 
and  then  place  himself  on  the  box ;  could  it  be  contended  that  the  sanc- 
tity of  the  mail  would  extend  to  protect  these  persons  against  arrest, 
because  a  temporary  stoppage  of  mail  would  be  the  consequence?  We 
think  not.  It  could  not  be  said  in  any  of  these  cases,  that  the  act 
amounted  to  a  willful  stoppage  of  the  mail. 

Verdict  J  not  guiUy. 
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MISTAKE  OF  FACT— SUNDAY  LAW— NO  CRIME. 

Myers  v.  State. 

[I  Conn.  508.] 
In  the  Supreme  Court  of  Errors  of  Connecticut  j  June,  1816, 

A  Statute  Hade  it  an  Offenee  to  let  a  carriage  for  the  oonyeyanoe  of  perBonB  on  Sunday 
**  except  from  neoeasi^  or  charity."  Stid,  that  a  person  who  let  a  carriage  to  be  naed  on 
Sunday  nnder  the  belief  that  it  waa  to  be  nsed  in  a  case  of  necessity  or  charity,  could 
not  be  oonylcted,  even  though  such  was  not  the  use  Intended  to  be  or  actually  made  of  it* 

This  was  information  brought  before  the  County  Court  on  the  stat* 
ute  for  Buffering  and  allowing  A.  M.  and  others  to  travel  in  a  hackney 
coach  owned  by  the  defendant,  from  New  Haven  to  Middletown,  on  the 
Sabbath-day.  The  information  averred  *'  that  neither  necessity  nor 
charity  was  the  cause  of  said  A.  M.  and  others  traveling  on  said  day, 
nor  did  the  defendant  suffer  and  allow  said  A.  M.  and  others  to  travel 
and  be  conveyed  in  said  carriage  from  necessity  or  charity,  but  did  in 
fact  suffer  and  allow  of  the  same  for  the  sole  purpose  of  making  gain 
to  himself." 

On  the  trial  of  the  cause,  on  the  plea  of  not  guilty,  the  defendant 
offered  evidence  to  prove,  that  his  carriage,  on  the  day  stated  in  that  in- 
formation, was  let  by  his  driver  to  one  Capt.  Smith,  who  told  the 
driver  at  the  time,  that  he  had  just  arrived  from  Liverpool,  and  hearing 
that  his  wife  was  sick  at  Middletown,  wished  to  be  transported  home  im- 
mediately ;  that  this  statement  was  communicated  by  the  driver  to  the  de- 
fendant,who  consented,  under  the  circumstances,  that  his  carriage  might 
go ;  that  neither  the  defendant  nor  his  driver,  at  that  time,  knew,  or  sup- 
posed that  any  other  person  than  Capt.  Smith  was  to  go  in  the  carriage ; 
that  after  the  defendant  so  gave  his  consent,  he  did  not,  on  that  day, 
see  the  carriage  or  driver ;  and  that  A.  M.  and  others  were  invited  to 
go  in  the  carriage  by  Capt.  Smith  without  the  defendant's  knowledge, 
and  never  paid  the  defendant  or  his  driver  any  thing  for  their  passage. 
The  defendant  thereupon  contended  that  Capt.  Smith  was  the  only  one 
whom  he  suffered  and  allowed  to  go  in  his  carriage,  within  the  meaning 
of  the  statute ;  and  as  to  him,  the  defendant  was  excused  on  the  ground 
that  it  was,  and  that  he  believed  it  to  be,  a  case  of  necessity  and  char- 
ity. The  court  charged  the  jury,  that  so  far  as  regarded  A.  M.  and  the 
other  passengers,  they  would  not  be  warranted  in  finding  the  defendant 
guilty,  unless  they  should  find  that  they  went  in  the  carriage  by  the  de- 
fendant's consent;  and  that  in  regard  to  Capt.  Smith,  as  it  was 
admitted  by  the  defendant  that  he  suffered  and  allowed  him  to  travel  in 
his  carriage  from  New  Haven  to  Middletown,  on  the  day  stated  in  the 
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Information,  it  was  incumbent  on  the  defendant,  if  he  justified  such  act 
as  a  case  of  necessity  or  charity,  to  prove  by  evidence  on  the  trial,  that 
a  case  of  necessity  or  charity  existed ;  and  that  the  representation  of 
Capt.  Smith  to  the  <iriver  did  not  in  law  amount  to  a  justification, 
unless  the  same  was  proved  to  have  been  true  when  made. 

The  jury  having  returned  a  verdict  of  guilty,  the  defendant  filed  his 
bill  of  exceptions  to  the  charge  of  the  court,  and  thereupon  brought  a 
writ  of  error  in  the  Superior  Court ;  which  was  continued  to  the  next 
term,  for  the  purpose  of  taking  the  advice  of  the  nine  judges,  in  the 
meantime,  on  the  question  of  law. 

The  case  was  submitted  without  argument. 

Swift,  C.  J.  The  letting  of  a  carriage  on  Sunday,  on  the  ground  cf 
necessity  or  charity,  is  not  prohibited  by  the  statute.  If  then,  a  man 
acts  honestly  on  such  principle,  and  really  believes  that  a  case  of  nec- 
essity or  charity  exists,  he  is  not  criminal.  It  is  true,  a  man  may  be 
deceived  and  imposed  upon  by  falsehood  and  misrepresentation ;  yet 
if  he  only  believes  that  the  case  exists,  and  acts  on  that  ground,  it  is  as 
much  a  deed  of  charity  in  him,  if  the  fact  does  not  exist,  as  if  it  does. 
It  is  a  letting  the  carriage  as  a  matter  of  charity.  Unless  this  construc- 
tion be  adopted,  a  man  may  be  convicted  of  a  crime,  when  he  had  no 
intent  to  violate  the  law,  and  when  his  object  was  to  perform  a  deed  of 
charity  conformable  to  law.  This  would  oppugn  the  maxim  that  a 
criminal  intent  is  essential  to  constitute  a  crime. 

It  is  true  on  this  construction,  attempts  may  be  made  to  evade  the 
statute ;  but  in  all  cases  it  will  be  a  question  of  fact  to  the  jury  whether 
the  party  acted  under  a  serious  impression  of  the  truth  of  the  repre- 
sentation made  to  him.  If  there  be  any  appearance  of  collusion, 
any  management  to  elude  the  statute,  then  the  excuse  ought  not 
to  avail ;  and  by  the  exercise  of  a  proper  discretion,  the  violation 
of  this  law  may  commonly  be  prevented.  But  on  a  different  construc- 
tion, all  works  of  charity  would  be  prevented.  If  a  man  is  bound  to 
prove  not  only  that  he  believed  it  to  be  an  act  of  charity,  but  that  the 
facts  existed,  otherwise  he  should  be  liable*  to  be  punished,  there 
would  be  very  great  danger  in  performing  the  charity  which  the  statute 
does  not  prohibit. 

The  court,  then,  in  charging  the  jury  that  the  facts  constituting  the 
act  of  charity  must  be  proved  to  have  existed,  committed  an  error. 
They  should  have  directed  the  jury,  if  they  found  that  the  defendant 
had  reasonable  ground  to  believe  from  the  representation  made  to  him 
that  the  case  of  charity  existed,  and  that  he  honestly  acted  under  the 
impression  of  that  belief,  they  ought  to  find  him  not  guilty. 

I  am  of  opinion  there  is  error  in  the  judgment  of  the  County  Court. 


552  lONOBANCB  AND  MISTAKE  OF  LAW  AND  FACT. 

In  this  opinion,  Trumbull,  Eduond,  Smith,  Brainard,  Baldwin^ 
GoDDARD,  and  Hosmer,  JJ.,  concurred. 

Gould,  J.  In  expounding  penal  statutes,  it  is  an  established  mle^ 
that  the  construction  must  be  strict,  as  against  the  defendant,  but  lib- 
eral in  his  favor.    Recourse  may,  therefore,  be  had  to  the  spirit,  or 

m 

reason  of  the  law,  for  the  purpose  of  exempting  from  its  operation, 
one  who  is  within  the  letter  of  it ;  but  this,  generally  speaking,  can  not 
be  done,  in  order  to  bring  within  the  penalty  one  who  is  not  within  the 
letter.    Hence  it  results,  as  a  general  proposition,  to  which  there  have 
been  but  very  few  exceptions,  that  no  man  can  be  subjected  to  the  pen- 
alty of  a  statute,  unless  he  is  within  both  the  letter  and  spirit  of  it. 
Now  that  the  defendant  would  not  have  been  within  the  spirit,  or  rea- 
son of  the  statute  upon  the  supposition,  that  he  actually  believed  a  case 
of  necessity,  or  charity  to  exist,  seems  obviously  to  follow  from  that 
fundamental  principle,  as  well  of  criminal  law,  as  of  natural  justice, 
ttxskt  to  render  any  act  criminal,  the  intention  with  which  it  is  done, 
must  be  so ;  or  in  other  words,  the  will  must  concur  with  the  act.^ 
Upon  this  principle  it  is  that  idiots,  lunatics,  and  infants  under  a  cer«^ 
tain  age,  are  in  judgment,  incapable  of  any  oflence  whatever.    Hence^ 
also,  ignorance  or  mistake  in  point  of  fact  (for  ignorance  of  law,  I 
admit,  can  not  be  averred),  is,  in  all  cases  of  supposed  oflence,  a  suffi- 
cient excuse.    Thus  to  use  the  words  of  Sir  W.  Blackstone :  ^*  If  a 
man,  intending  to  kill  a  thief,  or  house-breaker,  in  his  own  house,  by 
mistake,  kills  one  of  his  own  family,  this  is  no  criminal  action."  * 

When,  indeed,  a  civil  remedy  is  sought,  for  a  forcible  injury,  the 
intention  of  the  defendant  is  not  regarded  except  for  the  purpose  of 
enhancing  or  mitigating  damages.  For,  in  this  case,  the  end  proposed 
by  the  law  is  not  the  punishment  of  an  offender,  but  the  mere  repara- 
tion of  a  private  loss  or  injury,  to  which  ttxe  plaintiff  has  been  subjected 
by  the  act  of  the  defendant ;  and  it  is  deemed  just  and  reasonable,  in- 
dependently of  any  question' of  intent,  that  he  by  whose  act  a  civil 
injury  has  been  occasioned,  should  ultimately  sustain  the  loss  which  has 
accrued  rather  than  another.  ^  If,  therefore,  in  attempting  to  defend 
myself  against  an  unlawful  assault  in  front,  I  accidently  strike  and 
injure  an  innocent  person  behind  me,  I  am  clearly  answerable  for  tiie 
injury  in  a  civil  action  of  trespass.^  But  it  is  equally  clear  that  I  can 
not  be  subjected  cnmincditer^  for  rion  facit  reum  nisi  mens  sU  rea.^ 

From  this  well  known  principle  of  criminal  law,  viewed  in  connection 
with  the  rule  for  construing  penal  statutes  already  mentioned,  it  seems 
impossible  to  maintain  that  the  direction  of  the  County  Court  to  the 

1  4  Bla.  Com.  20, 84.  *  Raym.  468;  2  Black. 

S  4  Dla.  Com.  27.  »  Raym.,  «M  tupra, 

*  Raymd.  468 
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jury  was  correct.  The  Legislature  has  not,  even  by  the  rule  of  literal 
construction,  made  it  penal,  of  course,  for  an  owner  or  driver  of  a  car- 
riage, to  let  or  lend  it,  to  be  used  on  Sunday.  The  oflence  created  by 
the  statute  consists  in  his  allowing  any  person  to  travel  in  his  catriage 
on  that  day,  ^'  except  from  necessity  or  charity;  **  that  is,  except  for 
the  purpose,  or  with  a  view,  of  contributing  to  the  relief  of  necessity, 
or  to  some  office  of  charity.  If,  then,  the  defendant  let  his  carriage 
with  this  view,  as  must  have  been  the  case,  if  he  did  it  (as  be  claims 
that  he  did),  in  consequence  of  his  believing  the  representations  made 
to  him,  he  appears  to  me  to  be  clearly  within  the  reason  of  the  excep- 
tion. The  instances  in  which  a  man  with  the  most  innocent  intentions 
might,  by  a  contrary  construction,  be  punished,  under  a  law  which  he 
wished  most  scrupulously  to  obey,  are  so  numerous  and  obvious  that  it 
is  whoUy  unnecessary  to  suppose  cases,  by  way  of  example.  If  those 
who  traveled  in  the  carriage  deceived  the  defendant,  and  had  no  such 
excuse  as  the  law  allows,  they  are,  doubtless,  guilty  of  an  offence  and 
punishable  for  it.  But,  upon  this  supposition,  the  defendant,  so  far  as 
he  contributed  to  the  crime,  was  but  an  involuntary  instrument. 

The  objection  that  this  construction  will  facilitate  evasions  of  the 
statute,  is  not,  I  think,  very  well  founded  even  in  point  of  fact.  The 
danger  of  collusion  will  always  be  known  to  the  triers ;  and  the  proba> 
bility  of  it,  in  any  supposable  instance,  will  be  open  to  discussion.  But 
at  any  rate  considerations  of  this  kind  ought  never  to  influeqpe  ^  court 
where,  as  in  the  present  case,  a  construction  dictated  by  them  would 
manifestly  contravene  the  spirit  of  the  law,  as  well  as  the  universal, 
inmiutable  principles  of  justice. 

I  am  of  opinion  that  the  judgment  of  the  County  Court  ought  to  be 
reversed. 

Judgment  to  be  reversed 


NOTES. 

I.  Ignorance  and  Mistake  of  Law. 

§  154.  Ignoranoe  of  Law — WUlfal  Intent  Negatived  wtiare  there  la  Mis* 
take.— In  United  Statee  v.  Three  SaQroad  Casee,^  a  statate  prescribed  a 
paoishment  for  willfully  removing  an  offlcial  seal  from  property  which  had 
been  sealed  np  by  the  custom  officers.  Held,  that  one  who  removes  such  a  seal, 
in  ignorance  of  its  character  and  in  the  honest  execution  of  a  supposed  duty  in 
the  care  and  transportation  of  the  property,  is  not  pnnishable  nnder  the  statnte. 
Hall,  J.,  delivering  the  opinion,  said:  "  The  information  in  this  case  la  founded 

1  1  Abb.  (U.  S.)  196  (IMS). 
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upon  Bection  5  of  the  act  of  Jane,  1864.  Section  1  of  this  act  proyides  for  the 
unloading  and  inspection,  at  the  first  port  of  entry  or  custom  house  of  the 
United  States,  of  all  merchandise  and  other  articles  imported  into  this  country 
from  any  contiguous  foreign  country,  except  as  thereinafter  provided.  Section 
2  provides  tliat  in  order  to  avoid  the  Inspection  at  the  first  port  of  arrival,  as 
required  by  section  1,  cars,  etc.,  containing  such  merchandise  or  other  articles 
may  be  sealed  or  closed,  under  regulations  aathorlzed  by  such  act  to  be  pre- 
scribed by  the  Secretary  of  the  Treasury;  <  whereupon  the  same  may  proceed 
to  their  port  of  destination  without  further  inspection.'  It  also  provides  that 
such  cars,  etc.,  shall  proceed  without  unnecessary  delay  to  their  destination, 
as  named  in  the  manifest  of  their  contents,  and  be  there  inspected  as  provided 
in  section  1.  Section  8  authorizes  the  Secretary  to  make  regulations  for  the 
sealing  and  dosing  of  cars,  etc.,  and  sections  4  and  5  are  in  the  following 
words :  *  Sec.  4.  And  be  itfinriher  enacUd^  that  if  the  owners,  master,  or  person 
in  charge  of  any  vessel,  car,  or  other  vehicle  sealed  as  aforesaid,  shall  not  pro- 
ceed to  the  port  or  place  of  destination  thereof  named  in  the  manifest  of  its 
cargo,  freight,  or  contents,  and  deliver  such  vessel,  car,  or  vehicle  to  the 
proper  of9cer  of  the  customs,  or  shall  dispose  of  the  same  by  sale  or  other- 
wise, or  shall  unload  the  same  or  any  part  thereof  at  any  other  than  such  port 
or  place,  or  shall  sell  or  dispose  of  the  contents  of  such  vessel,  car,  or  other 
vehicle,  or  any  part  thereof,  before  such  delivery,  he  shall  be  deemed  guilty 
of  felony,  iind  on  conviction  thereof,  before  any  court  of  competent  jurisdic- 
tion, pay  a  fine  not  exceeding  one  thousand  dollars,  or  shall  be  imprisoned  for 
a  term  not  exceeding  five  years,  or  both,  at  the  discretion  of  the  court;  and 
such  vessel,  car,  or  other  vehicle,  with  its  contents,  shall  be  forfeited  to  the 
United  States,  and  may  be  seized  whenever  found  within  the  United  States, 
and  disposed  of  and  sold  as  in  other  cases  of  forfeiture:  provided^  that 
nothing  in  this  section  shall  be  construed  to  prevent  sales  of  cargo.  In  whole 
or  in  part,  prior  to  arrival,  to  .be  delivered  as  per  manifest,  and  after  due 
inspection.'  <  Sec.  5.  And  be  U  further  enacted^  that  if  any  unauthorized  person 
shaU  willfully  break,  cut,  pick,  open,  or  remove  any  wire,  seal,  lead,  lock,  or 
other  fastening  or  mark  attached  to  any  vessel,  car,  or  other  vehicle,  crate,  box, 
bag,  bale,  basket,  barrel,  bundle,  cask,  trunk,  package,  or  parcel,  or  anything 
whatsoever,  under  and  by  virtue  of  this  act  and  regulations  authorized  by  it, 
or  any  other  act  of  Congress,  or  shall  affix  or  attach,  or  in  any  way  willfully 
aid,  assist,  or  encourage  the  affixing  or  attaching,  by  wire  or  otherwise,  to  any 
vessel,  car,  or  other  vehicle,  or  to  any  crate,  box,  bale,  barrel,  bag,  basket, 
bundle,  cask,  package,  parcel,  article,  or  thing  of  any  kind,  any  seal,  lead, 
metal,  or  anything  purporting  to  be  a  seal  authorized  by  law,  such  person  or 
persons  shall  be  deemed  guilty  of  felony,  and  upon  conviction  before  any  court 
of  competent  jurisdiction  shall  be  imprisoned  for  a  term  not  exceeding  five 
years,  or  shall  pay  a  fine  not  exceeding  one  thousand  dollars,  or  both,  at  the 
discretion  of  the  court.  And  each  vessel,  car,  or  other  vehicle,  crate,  box, 
bag,  basket,  barrel,  bundle,  cask,  trunk,  package,  parcel,  or  other  thing,  with 
the  cargo  or  contents  thereof,  from  which  the  wire,  seal,  lead,  lock,  or  other 
fastening  or  mark,  shall  have  been  broken,  cut,  picked,  opened  or  removed,  by 
any  such  unauthorized  person  or  persons,  or  to  which  such  seal  or  other  thing 
purporting  to  be  a  seal  has  been  wrongfully  attached,  as  aforesaid,  shall  be 
forfeited  to  the  United  States.' 

«  The  information,  after  stating  the  seizure  of  the  property  in  question,  alleges 
the  proper  sealing  and  closing  of  the  three  cars  containing  the  three  hundred 
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tMUfrels  of  floor  at  Clifton^  in  Canada,  by  the  consnl  of  the  United  States,  as 
anthorized  by  the  regolations  prescribed  under  the  authority  of  the  act  of  Con- 
gress; that  said  cars  were  permitted,  by  reason  thereof,  to  enter  and  pass  the 
port  of  Niagara  without  inspection;  and  that  before  the  said  cars  arrived  at 
the  port  of  their  destination  the  seal  by  which  said  cars  had  been  sealed  and 
closed  by  the  consul  were  broken,  cut,  opened  and  removed  from  each  and  all 
of  the  said  cars  by  some  unauthorized  person,  by  which  said  cars  and  their 
contents  had  become  forfeited.  The  information  does  not  allege  that  such 
seals  were  <*  willfully  *' broken,  cut,  opened  or  removed;  nor  does  it  contain 
any  allegation  that  the  same  was  done  willfully  or  maliciously,  or  with  any 
fraudulent,  corrupt,  unlawful,  or  Improper  purpose  or  intent.  The  answer 
of  the  claimants  admits  the  material  allegations  of  the  information,  but  sets 
up  that  the  seals  of  the  consul  were  removed  from  such  cars  by  mistake,  and 
not  willfully  nor  for  the  purpose  of  violating  any  act  of  Congress  or  any 
regulation  of  the  treasury,  nor  for  the  purpose  of  interfering  with  or  removing 
any  of  the  property  contained  therein;  that  said  cars  were  not  opened,  nor 
was  any  of  the  property  therein  removed  or  interfered  with ;  and  that  such 
seals  and  the  wires  to  which  they  were  attached  were  so  removed  by  an  em- 
ploye of  the  railroad  company,  in  ignorance  of  their  character  and  of  their 
being  the  seals  of  the  consul,  and  for  the  purpose  of  putting  on  the  doors  of 
the  cars  a  fastening  which  it  had  been  the  custom  to  place  thereon,  and  thereby 
make  the  same  more  secure. 

«At  the  trial  the  Jury  returned  a  special  verdict  by  which  they  found  that  the 
seals  of  the  consul,  affixed  to  the  cars  of  the  claimants,  as  stated  in  the  In- 
formation, were  removed  by  an  unauthorized  person  who  was  in  the  employ  of 
the  claimants;  but  that  they  were  so  removed  in  ignorance  of  the  character  and 
purpose  of  such  seals,  and  without  knowing  by  whom,  or  why,  or  for  what  pur- 
pose they  had  been  placed  upon  said  cars ;  that  they  were  so  removed  for  the 
purpose  of  making  the  fastening  of  said  cars  more  secure,  without  any  improper 
or  Illegal  motive  or  intention,  or  any  desire  or  purpose  to  defraud  the  (Govern- 
ment, or  enable  any  person  to  do  so;  and  that  no  officer,  agent,  or  employe  of 
the  claimants  aided  or  assisted  in,  or  directed  or  authorized  such  removal,  or 
in  any  manner  consented  thereto. 

<<  Upon  these  pleadings  and  the  special  verdict,  the  counsel  for  the  claimants 
insisted,  in  substance :  1.  That  in  order  to  a  conviction  of  a  person  for  remov- 
ing seals  under  the  first  clause  of  section  6,  above  quoted,  it  is  necessary  to 
show  that  the  removal  of  the  seals  was  willful;  that  this  was  not  shown  by  the 
evidence  in  this  case,  and  is  negatived  by  the  special  verdict.  2.  That  the  for- 
feiture declared  by  the  last  sentence  of  the  section  is  only  a  further  penalty  for 
the  commission  of  the  act  made  criminal  by  the  preceding  section,  and  that 
there  can  be  no  forfeiture  unless  the  facts  proved  would  justify  a  criminal  con- 
vicUon  of  the  party  by  whom  the  seals  were  removed. 

<*  1 .  The  first  question  thus  presented  depends  mainly  on  the  signification,  pur- 
pose and  effect  of  the  term  vrUlfnlly,  as  uaed  in  the  section  referred  to;  and  It 
must  be  conceded  that  the  question  is  not  free  from  doubt.  The  words  know- 
ingly, willfully,  and  maliciously,  either  singly  or  united,  or  one  of  them  con- 
nected with  another,  have  been  frequently  used  in  criminal  and  penal  statutes; 
but  their  signification  and  effect  have  not  been,  and  can  not  be  so  precisely 
defined  that  different  Interpretations  are  not  required  in  different  cases,  de- 
pending to  some  extent  upon  the  connection  in  which  they  are  found.  The 
first  of  these  words  does  not,  in  common  parlance,  or  in  legal  constructlou, 
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necessarily  and  per  $e  Imply  wicked  purpose  or  perverse  disposition,  or  Indeed, 
any  evU  or  Improper  motiye,  Intent,  or  feeling;  bat  the  second  Is  ordinarily 
nsed  In  a  bad  sense  to  express  something  of  that  kind,  or  to  characterize  an  act 
done  wantonly,  or  one  which  a  man  of  reasonable  knowledge  and  ability  mast 
know  to  be  contrary  to  his  daty.  The  last  of  these  terms,  mallcloasly.  In  its 
ordinary  sense,  and  when  ased  In  criminal  or  otherwise  penal  statutes,  Implies 
the  existence  of  a  wicked,  base,  or  revengefal  purpose,  or  an  evil  disposition 
and  wanton  disregard  of  the  rights  of  others;  though  In  Its  technical  sense,  as 
used  In  the  merely  formal,  though  necessary  allegations  of  an  Indictment,  It 
generally  has  a  less  noxious  signification.  Implying  that  legal  malice  which  Is 
presumed  to  exist  whenever  any  unlawful  and  injurious  act  is  voluntarily 
committed,  rather  than  the  actual  existence  of  malignant  feeling  and  evil  pur- 
pose. In  its  ordinary  sense,  and  when  used  in  statutes,  It  is  generally  con- 
sidered as  includlDg  the  term  willfully,  and  something  more;  and  it  has 
therefore  been  held  that  in  an  indictment  founded  on  a  statute  requiring  the  act 
charged  to  be  willfully  done  in  order  to  make  it  criminal,  charging  that  the  act 
was  done  maliciously  was  sufllclent;  but  when  the  words  willfully  and  mall* 
dously  are  both  used  in  the  statute  creating  the  offence,  it  was  held  that  both 
must  be  used  in  the  indictment,  and  that  an  allegation  that  the  act  was  done 
unlawfully  and  maliciously  was  not  sufficient.^ 

<<The  definitions  given  by  our  best  lexicographers,  as  well  as  the  authority  of 
legal  writers,  show  that  willfully  Is  ordinarily  nsed  in  a  bad  sense.  Webster, 
whose  definitions  are  most  reliable,  gives  as  the  proper  definition  of  willful  in  its 
present  use,  "governed  by  the  will  without  yielding  to  reason;  obstinate;  per- 
verse; infiexlble;  stubborn;  refractory;  "  and  he  gives  as  the  definition  of  will- 
fully, <*  in  a  willful  manner;  obstinately;  stubbornly." 

"  Upon  the  best  consideration  I  have  been  able  to  give  to  this  case  and  to  the 
authorities  which  my  researches  have  discovered,  I  am  quite  confident  that 
neither  the  evidence  nor  the  special  verdict  wUl  justify  the  conclusion  that  the 
removal  of  the  seals  of  the  consul,  as  found  by  the  verdict,  was  willful,  within 
the  meaning  and  intent  of  the  act  of  Congress. 

"  It  is  true,  that  a  person  who  deliberately  does  an  act  which  he  knows  to  be 
unlawful,  is  generally  held  to  have  done  It  willfully ;  and  the  familiar  doctrine 
that  a  person  Is  conclusively  presumed  to  know  the  law  of  the  country  of  his 
domlcU  or  temporary  sojourn,  was  pressed  upon  the  court  for  the  purpose  of 
bringing  this  case  within  the  principle  of  the  cases  in  which  this  doctrine  has 
been  applied.  Without  considering  the  question  whether  the  regulations  pre* 
sented  by  the  Secretary  of  the  Treasury,  under  an  act  of  Congress,  are  to  be 
considered  as  laws.  It  must  be  observed  that  in  all  cases  of  this  kind  the  inten- 
tion of  the  Legislature  is  to  govern;  and  that  when,  as  in  this  case,  the  act  must 
be  willfully  done  to  make  It  criminal,  it  can  hardly  be  supposed  that  the  Legis- 
lature intended  to  declare  an  act  committed  without  any  Ulegal  or  improper 
motive,  and  under  the  honest  belief  that  It  was  entirely  right  and  proper,  to  be 
a  felony  punishable,  in  the  discretion  of  the  court,  by  a  large  pecuniary  fine, 
and  five  years'  Imprisonment.  Indeed,  under  such  proof  of  the  absence  of  all 
criminal  or  Improper  Inteut  or  feeling,  eminent  judges  have  directed  acquittals 
in  cases  where  the  punishment  authorized  was  much  less  severe. 

«In  the  case  of  UnUed  States  v.  jBart,*  Mr.  Justice  Washington  held  that  a 
constable  who  stopped  and  detained  the  mall  coach,  by  arresting  the  drivery 

1  Arch.  Or.  P.  60.        '  S  Pet.  C.  0. 890. 
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becaoae  be  was  driving  through  the  streets  of  Philadelphia  at  a  speed  which 
was  considered  dangerous  to  the  persons  of  its  citizens,  was  entitled  to  a  ver- 
dict of  not  guilty  on  an  indictment  founded  upon  a  statute  making  it  criminal 
for  any  person  **  knowingly  and  willfully  to  obstruct  or  retard  the  progress  of 
the  mail,"  the  Judge  holding  that  driving  at  a  dangerous  speed,  upon  the 
streets  of  the  city,  was  a  breach  of  the  peace  and  an  offence  at  common  law» 
and  authorized  an  arrest  of  the  offender  without  a  warrant;  and  that  it  could 
not  therefore  be  said  that  the  act  was  a  willful  stopping  of  the  mail;  and  this 
decision  was  referred  to  and  approved  by  Mr.  Attomey-Cteneral  Crittenden  in  an 
opinion  furnished  the  Postmaster-General  in  18S3. 

'<  I  am  aware  that  the  authority  of  Mr.  Justice  Washington's  decision  may  be 
said  to  have  been  skaken  by  the  decision  of  Mr.  Chief  Justice  Taney,  in  United 
StaU$  V.  Harvey.^  The  Chief  Justice  felt  it  to  be  his  duty  to  follow  a  decision 
made  in  the  same  districti  by  Judge  Winchesteri  and  which  he  supposed  to  be 
in  conflict,  to  some  extent,  with  Mr.  Justice  Washington's  decision,  and  he 
therefore  decided  that  arresting  and  detaining  the  mail  carrier,  under  civU 
process,  and  thereby  obstructing  and  retarding  the  progress  of  tlie  law,  justi- 
fied a  conviction  of  the  constable  who  made  the  arrest.  This  decision  and  the 
case  of  People  v.  Brookt^  and  other  analagous  cases,  have  raised  doubts  upon 
the  question  now  under  consideration;  but  the  decision  of  the  Chief  Justice 
was  made  during  the  hurry  of  a  circuit,  and  it  Is  quite  certain  that  the  case 
before  Judge  Winchester,  was  clearly  distinguishable  from  those  before  Mr. 
Justice  Washington  and  the  Clilef  Justice,  for  reasons  which  do  not  appear  to 
have  been  considered  by  the  latter. 

<«  In  the  case  before  Judge  Winchester,  the  defendant  was  a  private  individual 
who  had  detained  the  mall  by  holding  possession  of  the  horses  employed  in  its 
transportation,  on  the  ground  that  he  had  a  Hen  on  them  for  food  furnished 
for  them,  while  engaged  in  that  employment,  prior  to  such  detention;  and 
Judge  Winchester  evidently  reached  the  conclusion  that  no  such  lien  existed, 
even  against  the  owner  of  the  horses,  and  that  it  was  entirely  dear  that  no 
such  lien  could  be  enforced  against  the  right  of  the  Qovemment  to  use  the 
horses  in  the  transportation  of  the  mall.  The  act  of  detention  was  inten- 
tional and  deliberate,  and  under  such  circumstances  that  the  defendant  was 
bound  to  know  that  it  was  without  legal  right,  and  in  violation  of  law:  and,  it 
was  therefore  held  to  be  an  offence  under  the  statute.  In  the  case  before  Judge 
Washington  the  defendant  was  in  the  execution  of  what  he  believed  to  be  his 
duty  as  a  jieace  oflicer;  and  in  that  before  the  Chief  Justice  the  defendant  was 
a  constable,  holding  a  civil  process  to  arrest  the  mail-carrier,  and  he  may  well 
have  supposed  it  to  be  his  duty  to  execute  the  process  in  his  hands.  If  he  acted 
upon  his  honest  conviction  of  duty,  without  improper  motive  or  feeling,  I  ood:- 
f  ess  my  inability  to  assent  to  the  propriety  of  his  conviction. 

"  In  short,  I  can  not  believe  that  Congress,  when  expressly  requiring  that  the 
act  should  be  willful,  intended  to  subject  a  public  oflicer  to  indictment  and 
punishment  lor  honestly  endeavoring  to  do  what  he  really  believed  to  be  his 
oiBclal  du^.  I  can  not  believe  that  Congress,  when  it  required  the  act  to  be 
willful,  intended  that  an  honest  mistake  upon  a  question  of  law,  in  respect  to 
which  the  opinions  of  such  eminent  judges  .as  Mr.  Justice  Washington  and 
Judge  Winchester  had  been  opposed  and  which  had  not  been  settled  by  aqy 
later  decision,  should  be  punished  as  a  crime. 

1  SBostoa  Law  Bep.  77.  *  1  Denlo,  4B7. 
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'*  This  decision  of  the  Chief  Justice,  and  others  which  serve  to  sustain,  to 
some  extent,  the  position  of  the  district  attorney,  were  doubtless  based  upon 
the  maxim  that  <  ignorance  of  law  ex  cuses  no  one,'  and  in  accordance  with  which 
a  party  is  legally  presumed  to  know  what  the  law  is,  even  when  the  question 
depends  upon  the  Intent  and  meaning  of  an  act  of  Congress  of  which  he  has 
never  heard,  and  in  regard  to  which  the  opinion  of  Judges  and  lawyers  are  not 
only  in  opposition  but  almost  equally  divided;  and  It  can  hardly  be  doubted 
that  the  term  willfully  Is  sometimes,  if  not  generally  introduced  into  criminal 
and  penal  statutes  to  prevent  the  gross  injustices  that  might  otherwise  be  per- 
petrated in  the  strict  application  of  the  rule  which  requires  this  legal  pre- 
sumption in  opposition  to  the  real  truth  of  the  case. 

**  But  there  is  another  view  of  the  case  which  deserves  consideration.  The 
maxim  **  igoranUa  Juris  non  exeuaat,^^  has  its  co-relative  in  the  maxim  **  ignor- 
anUa  fdcU  excuscuy  ^  And  while  ignorance  of  the  law,  which  eveiy  man  is 
presumed  to  know,  does  not  excuse.  Ignorance  of  a  material  fiu:t  may  excuse  a 
party  from  the  legal  consequences  of  his  acts ;  more  especially  when  such  acts 
are  criminal  only  when  willful.  Thus,  if  a  man,  believing  a  woman  to  be  un- 
married and  free,  marries  her  when  she  is  in  fact  a  married  woman,  he  will  not 
be  criminally  responsible.  So  under  the  statute  against  willfuUy  obstructing 
the  passage  of  the  mail,  the  stopping  of  a  private  carriage  and  horses,  although 
such  carriage  and  horses  might  at  the  time  be  actually  employed  in  the  trans- 
portation of  the  mail,  would  not  be  criminal  If  the  fftct  of  such  employment 
was  unknown  to  the  party  charged,  and  he  had  no  reason  to  suspect  the  fact  of 
such  employment.  Even  where  an  act  of  Congress  had  made  It  criminal  to  cut 
or  remove  timber  from  the  lands  of  the  Uulted  States,  without  expressly  requir- 
ing that  the  act  should  be  willfully  or  even  knowingly  done,  it  would  seem  to 
have  been  the  opinion  of  th^  learned  Judge  of  the  District  of  Michigan, 
that  evidence  showing  mistake,  ignorance  of  the  section  lines,  and  a  well 
founded  belief  that  the  timber  was  being  removed  from  other  lands  than  those 
of  the  United  States,  would  constitute  a  good  defense.*  And  under  an  indict- 
ment  for  knowingly  and  willfully  obstructing  or  resisting  an  officer  In  the  dis- 
charge of  his  duties  it  is  well  settled  that  it  must  be  proved  that  the  party 
charged  had  knowledge  or  notice  that  the  party  obstructed  or  resisted  was  an 
officer,  and  engaged  in  such  official  duties.* 

"As  the  party  who  removed  the  seals  in  this  case  was  wholly  ignorant  of  their 
character  and  purpose.  It  may  be  doubtful  whether  he  would  have  been  guilty 
of  an  offence  under  section  6,  so  often  referred  to,  even  if  the  word  willfully  had 
not  been  used  as  descriptive  of  the  criminal  offence;  and,  upon  the  statute  as  it 
stands,  and  the  whole  case,  I  am  of  the  opinion  that  neither  the  evidence  nor 
the  facts  found  by  the  Jury  would  Justify  a  conviction  of  the  person  who  re- 
moved the  consular  ALcals,  as  alleged  In  the  Information.  To  convict  a  person 
of  willfully  removing  official  seals  under  proof  clearly  showing  the  absence  of 
any  will  or  intent  to  do  that  or  any  other  unlawful  or  improper  act,  would 
seem  to  be  palpably  unjust.  But  the  question  which  has  now  been  discussed  at 
great  length  is  not,  In  strictness,  Involved  in  this  case.  The  information  does 
not  allege  that  the  seals  were  wlllfuly  removed,  and  the  verdict  of  the  jury  es- 
tablishes the  fact  that  they  weire  removed  In  ignorance  of  their  character  and 
purpose,  and  without  Improper  or  Illegal  purpose,  motive  or  intent. 

1  Bsoom  Leg.  Max.  198.  •  Whart.  Orim.  L,  sees  1SS9, 1280.   And  lae  0 
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**  Now,  it  is  very  clear,  as  a  question  of  pleading,  that  the  omission  of  the  alle* 
gation  that  the  seals  were  willfally  removed,  — this  being  absolutely  necessary 
to  the  statutory  definition  of  the  offence  intended  to  be  charged,  — would  be 
fatal  in  an  indictment  against  a  party  charged  with  such  removal,  unless,  in- 
deed, the  sense  of  the  word  <  willfully  *  was  legally  embraced  in  some  other 
word  used  to  characterize  the  act.  This  must  dispose  of  the  case,  if  the  sec- 
ond position  of  the  counsel  for  the  claimants  can  be  maintained.  It  is  true 
that,  in  a  proper  case,  a  court  might  allow  a  defect  of  that  kind  to  be  remedied 
by  an  amendment;  but,  under  the  proof  in  this  case,  it  is  clear  no  amendment 
of  that  kind  should  be  allowed.  The  evidence  showed  that  the  seals  were  re- 
moved by  a  subordinate  employe  of  the  claimants,  who  had  been  directed  by 
the  station  agent  to  put  upon  the  cans  the  leaden  seal  of  the  station,  and  had 
him  furnished  with  leaden  blanks  for  that  purpose;  that  the  station  seal  had 
been  usually  placed  on  a  peculiar  kind  of  lock,  which  had  been  in  use  on  the 
cars,  and  on  which  said  leaden  blanks  for  the  station  seal  were  intended  to  be 
used;  that  when  this  employe  went  to  the  cars  to  aflSz  the  station  seals,  he 
found  no  locks  upon  the  cars,  and  could  not,  therefore,  do  as  he  had  been  di- 
rected without  placing  the  locks  thereon;  that  he  went  to  the  deposi- 
tory of  such  locks,  in  the  station,  and  obtained  the  necessary  locks,  and 
put  the  same  on  the  cars,  and  affixed  the  station  seal  thereto;  that  he  found 
that  in  order  to  put  said  locks  and  the  station  seals  on  the  cars,  it  was 
necessary  to  remove  the  wires  and  leads  that  he  found  thereon,  and  that  he  did 
so  remove  the  same  for  that  purpose,  and  after  having  done  so  reported  the 
facts  to  the  station  agent ;  that  the  station  agent,  understanding  from  this  re- 
port that  consular  seals  had  been  removed,  immediately  went  with  the  person 
who  removed  them,  to  the  consul  at  Clifton,  and  reported  the  facts  and  cir- 
cumstances of  such  removal;  that  the  consul  declined  doing  anything  in  the 
matter,  as  his  duties  were  to  be  discharged  in  Canada,  and  directed  the  station 
agent  to  report  the  facts  to  the  collector  on  this  side;  that  affidavits  showing 
the  mistake,  and  the  facts  in  regard  to  the  removal,  were  made  by  the  station 
agent  and  the  employed,  but  that  the  collector  seized  the  property  and  insisted 
iq;>on  the  forfeiture.  Under  such  proof,  and  the  finding  of  the  Jury  in  this  case, 
no  court  should  allow  an  amendment,  in  order  to  decree  a  forfeiture  of  the 
property  of  parties  entirely  free  from  suspicion  of  blame. 

**  This  point  upon  the  pleadings  was  not  raised  upon  the  argument,  and  it  did 
not  occur  to  me  afterwards  until  I  had  nearly  completed  my  examination  of  the 
authority  I  have  referred  to.  Having  performed  the  labor  of  searching  for  and 
examining  the  authorities,  I  have  thought  it  better  to  express  my  opinion  upon 
both  the  questions  argued,  rather  than  to  dispose  of  the  question  of  the  con- 
struction and  effect  of  the  first  sentence  of  section  5,  of  the  statute,  upon  the 
ground  that  no  willful  removal  of  the  seals  is  alleged  in  the  information.  U 
the  question  were  now  evaded,  I  might  soon  be  called  upon  to  decide  it  upon 
an  indictment.  The  remaining  question  which  was  argued  by  counsel  is,  in 
substance,  whether  the  last  sentence  of  section  5,^  which  declares  the  for- 
feiture, — is  so  connected  with  and  dependent  upon  the  preceding  sentence  that 
a  willful  removal  of  the  consular  seals  must  be  alleged  and  proved  to  entitle  the 
goYemment  to  a  forfeiture  of  the  property  in  controversy;  and  it  need  hardly  be 
said  that  the  question  is  not  free  from  doubt.  The  latter  part  of  the  section  Is 
closely  connected  with  the  first  by  its  general  rehition  to  the  same  subject- 
matter,  and  by  a  copulative  conjunction;  and  without  such  connection,  or  some 
reference  to  prior  provisions  of  the  act,  the  last  seiKtei^ce  of  the  section  would 


560  IGHOBANCB  AKD  UIBTAKE  OF  LAW  AND  FACT. 

be  wholly  InopeistlYe.  And  there  Is  certainly  mnch  reason  for  saying  that  the 
foifeitore  provided  for  is  Intended  as  a  cnmnlatiTe  penalty  for  the  commission 
of  the  act  Jnst  made  criminal.  The  word  snch  in  the  expression  <  such  nn- 
anthorized  person,'  can  only  refer  to  the  person  just  referred  to,  —  that  is  one 
who  has  willfully  removed  the  seals  jnst  described;  and  these  indicia^  thoagh 
not  controlling,  most  strengthen  the  probabilities  that  Congress  did  not  intend 
to  declare  that  consequences  so  penal  as  the  forfeiture  of  the  merchandise  of 
an  entire  stranger  to  the  transaction,  and  of  a  carrier  wholly  innocent  of  blame, 
should  be  visited  upon  such  parties,  because  a  third  person,  equally  innocent 
of  improper  or  unlawful  intentions,  had,  by  mistake,  and  in  ignorance  of  their 
character  and  purpose,  removed  the  seals  of  a  government  agent.  It  may  well 
be  that  Congress  intended  that  property  owners  and  carriers  should  be  re- 
sponsible for  the  integrity  and  good  faith  of  those  to  whom  they  had  entrusted 
the  care  of  merchandise  and  property,  passing  through  the  country  under 
offldal  seals;  but  it  can  hardly  be  supposed  that  this  responsibill^  was  in- 
tended to  be  extended  to  a  case  like  the  present. 

«  The  words  '  as  aforesaid,'  near  the  close  of  the  section,  may  have  been  in- 
tended to  apply  to  the  first  as  well  as  to  the  last  portion  of  the  sentence,  and  if 
a  comma  were  inserted  Immediately  before  these  words,  as  well  as  after  them, 
such  would,  I  think,  be  the  neoesssry  construction  of  the  sentence.  There  is, 
however,  no  comma  immediately  before  those  words,  and  though  the  punctu- 
ation of  a  statute,  as  printed,  affords  no  veiy  decisive  means  for  determining 
its  construction,  yet,  so  far  as  it  affects  the  question,  the  punctuation  is  un- 
doubtedly an  indication  that  the  words  *  as  aforesaid '  are  only  intended  to 
apply  to  the  afBxIng  and  not  to  the  removing  of  seals. 

'<  But  a  strong  argument  in  favor  of  giving  these  words  a  broader  application 
may  be  based  upon  the  fact  that  they  would  seem  to  have  no  effect  unless  they 
can  be  applied  to  the  first  branch  of  the  sentence.  The  word  such  precedes  the 
words  *  seals,  or  other  thing  purporting  to  be  a  seal,'  and  the  word  wrong- 
fully is  used  in  respect  to  the  attaching  of  seals,  so  that  there  would  seem  to 
be  no  reason  for  using  the  words  '  as  aforesaid,'  in  regard  to  the  attaching  of 
seals,  whilst  their  use  in  respect  to  the  removal  of  seals  would  render  it  clear 
that  the  forfeiture  for  such  removal  was  intended  only  when  such  removal  was 
willful. 

''After  a  careful  consideration  of  the  language  of  the  act,  I  am  strongly  in- 
clined to  the  opinion  that  in  order  to  produce  a  forfeiture  there  must  be  proof 
that  the  consular  seals  were  willfully  removed. 

"  It  must  be  conceded  that  the  construction  which  I  have  deemed  it  my  duty 
to  give  to  the  statute  on  which  the  proceedings  in  this  case  have  been  based,  is 
not  free  from  doubt;  but  if  the  questions  discussed  were  now  doubtful,  and 
even  If  the  Judicial  mind  was  slightly  ioclined  to  the  opposite  construction, 
rather  than  to  the  one  now  adopted,  it  is  supposed  tha^in  a  case  like  this,  involv- 
ing a  forfeiture,  and  when  no  improper  motive  existed,  the  final  Judgment  of  the 
court  should  still  be  for  the  claimants.  In  the  case  of  The  EnterprUe^^  Mr. 
Justice  Livingston  said :  'A  court  has  no  option  where  any  considerable  ambiguity 
arises  on  a  penal  statute,  but  is  bound  to  decide  in  favor  of  the  party  accused; ' 
and  although  this  doctrine  ought  not  to  be  acted  upon  except  in  a  case  of 
serious  and  considerable  doubt,  it  may  well  be  considered  as  relieving  a  court 
from  all  embarrassment  in  deciding  a  case  like  the  present. 

ilPaine,  84. 
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«<The  plaintiff  most  have  jndgment  upon  the  special  verdict,  bnt,  as  the  law  of 
the  case  was  unsettled  and  doubtful,  the  usual  certificate  of  probable  cause  will 
be  granted,  notwithstanding  the  fact  that  I  have  a  very  decided  opinion  that  the 
case  is  one  which  should  not  have  been  prosecuted.  After  the  facts  had  been 
made  known  to  the  collector,  and  the  removal  of  the  seals  had  been  shown  by 
affidavit  to  have  been  made  by  mistake,  the  collector  would  have,  in  my  Judg- 
ment, done  all  that  his  duty  required,  if  he  had  directed  the  cars  to  be  returned 
to  the  Canada  portion  of  the^Suspension  Bridge,  and  procured  the  consul  to 
renew  the  seals  thereon.  And  If  the  consul  had  declined  to  do  so,  I  think  the 
coUector  might  then  have  properly  taken  other  measures  to  secure  the  govern- 
ment against  injury  by  reason  of  the  mistake  made  by  the  railroad  employe,  and 
even  advised  the  remission  of  the  forfeiture,  if  any  one  had  claimed  that  a  for- 
feiture had  been  incurred. 

**  Decree  aceordingly,^^ 

§  195.  Aflflault  with  Intent  to  Bob  ^  Mlntake  of  Bl^hta. — A.  at  a  fair  came 
up  to  B.  and  gave  him  eleven  sovereigns  to  buy  him  a  horse  which  B.  put  in  his 
pocket.  B.  refused  to  give  them  back,  and  A.  and  C,  who  was  in  his  company, 
assaulted  him  but  could  not  get  the  money  from  him.  On  the  next  day  C.  asked 
B.  for  the  money  and  a  few  days  after  having  seen  B.'s  son  receive  seven  sov- 
ereigns, he  demanded  the  eleven  from  him,  and  then  knocked  him  down  and  tried 
to  get  the  seven  out  of  his  pocket.  It  was  held  that  C.'s  act  being  done  under 
the  idea  that  he  had  a  right  to  receive  the  money  this  way  he  was  not  guilty  of 
an  assault  with  Intent  to  rob.i 

§166 mectlons — Illegal  Voting — Mlatatee  of  Voter  as  toQnaUflo»- 

tlon. — A  person  Is  not  guilty  of  illegal  voting  who  does  so  under  an  honest 
mistake  as  to  his  qualifications.* 

In  Commonwealth  v.  Aglar^^  the  defendants  Aglar  and  Huntington  were  In- 
dicted for  Illegal  voting.  The  prosecution  grew  out  of  circumstances  which 
occurred  on  the  second  Monday  of  November,  1884,  at  the  ward-room  of  Ward 
No.  9,  In  the  city  of  Boston,  during  the  election  for  Qovemor,  Lieutenant-gov- 
ernor, Counselors  and  Senators,  and  Representatives  to  the  General  Court  of  this 
Commonwealth,  and  for  a  representative  to  Congress  from  District  No.  I. 
The  election  was  one  of  universal  Interest.  The  case  excited  much  Interest 
also  among  the  different  parties,  Whigs,  Tories,  Jackson  men  and  Anti-masons. 
The  counsel  for  the  defence  cited  the  answer  of  the  Justices  of  the  Supreme 
Judicial  Court  to  a  certain  question  proposed  to  them  by  the  Senate  as  to  the 
qualification  of  voters.*  Also  the  answer  of  the  Justices  of  the  Supreme  Judi- 
cial Court  to  certain  questions  proposed  by  the  House  of  Representatives,  as  to 
ratable  polls,*  and  they  relied  much  on  the  opinion  of  Chief  Justice  Shaw,  in 
the  case  of  Oapen  v.  Foeter.^  The  defence  of  Aglar  was  rested  on  the  ground 
that  he  acted  Innocently  and  under  a  mistake  of  right — that  of  Huntington, 
that  he  assisted  Aglar,  and  encouraged  him  to  vote,  finding  his  name  on  the 
list  of  qualified  voters,  and  supposing  that  was  conclusive  evidence  of  his  right. 
The  points  of  law  and  the  substance  of  the  evidence,  appear  In  the  following 
instructions  from  the  court  to  the  Jury. 

1  R.  v.Boden,  1  0.  AK.8M  (18A4).  «  11   Pick.  038;  Unooin  v.  Hapgood,  U 

S  State  V.  HoOomber,  7  R.  L  849  (1868) ;  Mam.  SOa      * 
Com.  V.  Bradford,  9  Heto.  S68  (1845).  •  7  Mms.  B8S. 

•  Thatch.  O.  0.  418  (18SS).   And  see  Clom-  «  19  Pick.  48S. 

V.  Wallaoe,  Id.  602  (1888) 

1  DXFKNGSS.  86 
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Thacrbb,  J.  The  defendants  aire  on  trial  for  seTeral  violations  of  the  law  of 
1818,1  which  was  intended  ellectnally  to  secnre  to  the  people  of  this  Common- 
wealth the  right  of  anfirage.  The  aocnaation  againat  Francia  A^lar  la,  that  he 
knowing^,  designedly,  willfully  and  fraudulently  attempted  to  vote,  and  give 
in  a  ballot  of  persons  TOted  for,  at  the  election  of  a  representatlTe  to  the  Con- 
gress of  the  United  States  from  the  first  district,  and  for  QoTemor,  Lieutenant- 
governor,  Counselors  and  Senators,  and  for  Representatives  to  the  General  Court 
of  this  Commonwealth,  on  the  second  Monday  of  Kovember,  18S4,  in  the  city  of 
Boston,  said  Aglar  being  an  alien  bom,  and  not  having  been  naturalized,  and 
so  not  liaving  a  right  to  vote  at  that  election  and  well  knowing  himself  not  to 
be  legally  qualified  to  vote  at  said  meeting.  The  charge  against  Balph  Hunt- 
ington is  contained  in  the  same  indictment,  and  accuses  him  of  the  offense  of 
wilfully  aiding  and  abetting  the  said  Francia  Aglar  in  attempting  so  to  vote 
illegally  as  aforesaid.  As  the  case  relates  to  the  freedom  and  purity  of  elec- 
tions, the  court  has  deemed  it  important,  and  has  not  felt  disposed  to  restrain 
the  counsel  in  the  examination  of  witnesses,  or  in  their  arguments. 

The  indictment  is  founded  on  the  third  section  of  the  act  of  1818,^  which  is  in 
these  words:  **  If  any  person,  knowing  himself  to  be  legally  qualified  to  vote  at 
any  meeting  for  the  choice  of  Governor,  Lieutenant-governor,  Senators  and 
Counsellors,  Representatives  to  the  Gteneral  Court,  or  Representatives  to  Con- 
gress, shall  willfully  give  in,  or  attempt  to  give  in  a  vote  or  ballot  for  any  of  the 
same  then  voted  for,  at  any  such  meeting,  every  person  so  offending,  shall  for- 
feit and  pay  a  fine  therefor,  not  exceeding  the  sum  of  fifty  dollars;  and  any 
person  who  shall  willf uUy  aid  or  abet  any  person,  not  legally  qualified  as  afore- 
said, in  voting  or  attempting  to  vote,  contrary  to  the  provisions  of  this  act, 
shall  forfeit  and  pay  a  fine  not  exceeding  thirty  dollars  for  each  and  every  such 
offense."  Upon  you  rests  the  responsibility  of  the  verdict,  and  that  you  may 
correctly  perform  your  duty,  you  should  understand  the  nature  of  the  offence. 
The  party  voting  or  attempting  to  vote,  must  know  at  the  time,  that  he  is  not 
a  qualified  voter,  and  that  he  is  doing  or  attempting  to  do  an  unlawful  act.  If 
he  voluntarily  gives  In  a  vote,  or  attempts  to  vote,  with  this  knowledge  at  the 
time,  his  offence  is  consummated;  it  is  done  willfully,  and  he  incurs  the  pen- 
alty.* To  constitute  a  willful  alder  and  abettor  in  such  an  act,  he  too  must 
know  at  the  time,  that  the  person  was  an  unqualified  voter,  and  had  no  right  to 
vote;  and  with  such  full  knowledge,  he  must  have  done  or  said  something, 
which  In  the  opinion  of  the  Jury  was  designed  and  calculated  to  encourage  the 
party  to  vote,  or  to  attempt  to  vote.  If  the  person  charged  as  an  abettor 
should  honestly,  though  erroneously,  believe  at  the  time  that  the  party  voting 
or  attempting  to  vote,  had  a  right  to  do  so,  he  will  not  be  within  the  statute. 
For  the  offence  both  of  the  principal  and  the  abettor  is  made  by  the  statute  to 
consist  In  having  the  guilty  knowledge  of  the  lack  of  legal  qualifications,  and 
the  willful  Intent  to  do  the  unlawful  act.  Therefore  It  is^  that  knowledge  is  not 
to  be  presumed  in  such  a  case,  but  is  to  be  alleged  and  proved  like  any  other 
fact.  To  make  a  person  guilty  of  harboring  a  traitor  or  a  felon,  he  must  have 
at  the  time  a  full  knowledge  that  the  treason  or  felony  has  been  conmiltted. 
Without  this  knowledge,  no  guilt  can  possibly  be  Imputed  to  an  Individual  v^o 
shall  extend  to  the  traitor  or  felon  the  common  oiBces  of  humanity. 


1  ch.  68. 
Sch.  68. 


•  "By  wlllfttl,"  says  Wllflon,  J.  (1  Bart** 
Rep.  068,  note  a),*' I  nndentand  contrary  to 
a  man's  oonvlotion.*' 
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I  consider  that  a  free  people  oaght  to  be  jealous  of  their  rights.  It  is  the 
only  way  to  preserve  them.  Foreigners  not  naturalized,  who  shall  presume  to 
intrude  into  elections  should  be  indignantly  resisted.  For  the  sovereign  power 
actually  resides  in  the  people.  They  elect  their  rulers  to  administer  the  govern- 
ment according  to  the  Constitution.  When  an  alien  not  naturalized  presumes 
to  vote  in  an  election  of  our  rulers,  it  is  a  wrong  done  to  every  citizen.  It  is  the 
nature,  perhaps  the  life  of  free  governments  to  generate  parties.  But  when  a 
foreigner,  or  other  unqualified  voter,  gives  in  a  ballot  at  an  election,  it  is  wrong 
to  the  voters  of  every  party,  without  reference  to  the  candidate  for  whom  he 
votes.  If  one  party  should,  by  such  means,  gain  an  unlawful  victory  at  an  elec- 
tion, their  antagonists  will  prevail  by  like  means  at  the  next.  The  State  will 
become  corrupt,  and  gradually  lose  its  free  character,  elections  will  come  to  be 
decided  by  iUegpid  voters,  and  the  people  will  in  time  find  themselves  governed 
by  rulers  not  of  their  choice.  I  say,  therefore,  that  it  is  a  common  injury;  and 
I  hope  that,  while  any  virtue  remains  in  the  people,  they  will  be  watchful  over 
each  other,  and  so  preserve  the  foundation  of  the  free  body  politic.  If  any 
citizen  should  become  so  recreant  to  duty,  and  to  the  principles  of  a  free  gov- 
ernment, as  willfully  to  aid  and  abet  foreigners  in  attempting  to  vote  in  our 
elections,  before  they  shall  have  been  naturalized,  he  ought  to  be  made  to 
suffer  the  penalty  of  the  law.  But  I  am  bound  to  add,  that  there  has  been,  I 
believe,  a  neglect  of  caution  in  times  past,  which  may  have  led  many  well  dis- 
posed foreigners  to  consider  themselves  legal  voters,  when  they  were  not,  in 
fact,  entitled  to  that  privilege.  Having  resided  here  for  years,  and.paid  taxes; 
finding  also  their  names  on  the  list  of  voters,  they  have  been  permitted  to  vote 
and  serve  as  jurors  without  distrusting  their  own  right,  or  having  it  questioned 
by  others.  But  until  an  alien  has  been  naturalized,  he  is  not  a  citizen;  and  is 
not  entitled  either  to  vote  in  an  election  of  rulers,  or  to  serve  on  a  jury.  The 
payment  of  taxes  is  in  return  for  the  protection  of  the  government.  Neither 
length  of  residence  nor  payment  of  taxes  will  constitute  citizenship.  If  he  was 
not  bom  in  the  country,  or  if  bom  abroad,  if  his  parents  were  not  citizens  of  the 
United  States,  not  having  renounced  or  forfeited  their  allegiance,  he  is  a  for- 
eigner, and  he  must  conform  to  the  laws  which  regulate  naturalization,  before 
he  can  hold  real  estate,  or  exerclBe  the  freedom  of  election,  as  a  citizen  of  the 
country. 

It  follows  from  these  views  of  the  law,  that  if  a  foreigner  who  has  not  been 
naturalized,  should  vote  at  an  election,  his  vote  not  being  legal;  yet  if  he  hon- 
estly believed  at  the  time,  that  he  had  a  Mght  to  vote,  it  would  not  amount  to 
that  wiUful  act  which  is  forbidden  in  the  statute.  And  so,  also,  if  a  person 
should  aid  and  abet  such  foreigner  in  attempting  to  vote ;  if  It  should  appear  to 
the  jury,  that  he  honestly  believed,  that  the  foreigner  had  a  right  to  vote,  they 
ought  to  acquit  him  of  the  offense.  Whether  a  person  is  a  qualified  voter,  is  a 
question  compounded  of  law  and  fact.  Those  who  prepare  the  lists  may  inad- 
vertently err  in  their  judgment,  and  lead  others  into  error.  If  an  alien,  having 
resided  in  the  country  for  many  years,  and  finding  his  name  on  the  list  of  voters, 
should  nse  the  privilege  without  question,  it  would  be  for  the  jury  to  consider, 
whether  he  might  not  naturally  be  led  to  believe  that  he  was  a  qualified  voter. 
But  if  presenting  himself  at  the  polls,  and  being  interrogated,  he  should  falsely 
assert  that  he  had  comformed  to  the  law  of  naturalization;  a  jury  might  reason- 
ably infer  from  that  falsehood,  that  he  knew  at  the  time  that  he  was  not  a 
legally  qualified  voter.  Even  a  citizen  may  be  ignorant  of  the  law,  and  may  in- 
nocently believe,  that  if  the  mayor  and  aldermen  have  placed  the  name  of  the 
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person  on  the  list  of  voters,  It  Is  conclnslve  evidence  of  his  right,  not  to  be  qaes- 
tloned  by  the  ward  officers.  Whether  such  citizen  acted  willfully.  In  aiding  and 
encouraging  an  unqualified  alien  to  vote,  or  to  attempt  to  vote,  must  be  decided 
by  the  jury  under  all  the  circumstances  of  the  case. 

It  has  been  argued,  that  the  ward  inspectors  in  this  city  may  not  question  the 
right  of  one  whose  name  is  borne  on  the  list  of  qualified  voters,  nor  refuse  to 
receive  his  vote.    On  this  point  I  have  been  requested  to  state  my  view  of  the 
law.    No  person,  although  a  qualified  voter,  is  permitted  to  vote  at  an  election, 
unless  his  name  is  borne  on  the  list.    Although  the  name  of  an  unqualified 
voter  may  be  borne  on  the  list  by  mistake,  it  will  not  authorize  him  to  vote  — 
he  would  do  so  at  his  peril.    The  name  on  the  list  will  justify  the  Inspectors  to 
receive  his  vote,  because  it  Is  not  declared  to  be  their  duty  to  institute  an  in- 
quiry.   They  may,  however,  lawfully  refuse  the  vote  of  one  who  Is  not  a  legal 
voter,  though  his  name  is  borne  on  the  list,  when  that  fact  has  come  to  their 
knowledge,  by  the  confession  of  the  individual  himself  or  otherwise.    In  refus- 
ing to  receive  an  illegal  vote  from  an  unqualified  person,  they  do  no  Injury  to 
him,  they  prevent  fraud,  and  they  perform  a  meritorious  act  to  the  public,  since 
it  tends  to  keep  elections  pure,  and  to  perpetuate  our  government  and  law  in 
pristine  health  and  vigor.    It  Is  part  of  the  ministerial  office  of  the  inspectors, 
to  prevent  <<  all  frauds  and  mistakes  in  elections,''  and  to  place  a  check  against 
the  name  of  each  voter.    In  refusing  the  vote  of  one  whose  name  is  on  the  list, 
they  would  act  upon  their  own  risk,  and  would  undoubtedly  be  liable  to  the  ac- 
tion of  the  party,  if  he  was  a  legal  voter;  just  as  the  mayor  and  aldermen  would 
be  liable  to  the  action  of  a  qualified  citizen,  whose  name  they  should  wrongfully 
refuse  to  insert  on  the  list,  whereby  he  should  lose  his  privilege.    Still,  if  the 
party  had  no  right  to  vote  at  the  time,  he  would  sustain  no  wrong  in  either  case, 
and  therefore,  he  would  be  entitled  to  no  redress. 

The  first  fact  to  be  settled  by  you  is,  whether  Francis  Aglar  willfully  at- 
tempted to  give  in  a  vote  at  the  election  held  on  the  second  Monday  of  Novem- 
ber, 18S4.  If  they  should  not  be  satisfied  that  he  made  this  attempt,  he  must 
be  acquitted;  and  it  will  then  follow,  that  Balph  Huntington  must  be  acquitted 
also,  because  his  offence  is  charged  as  accessory  to  that  of  Aglar.  But  it  may  be 
that  Aglar  did  attempt  to  vote  at  that  meeting,  in  which  case  it  will  be  neces- 
sary for  the  jury  to  inquire  further,  whether  it  was  done  willfully,  he  having  at 
the  time  the  knowledge  that  he  was  not  a  qualified  voter.  If  they  are  not  satis- 
fled  that  he  acted  willfully,  he  must  be  acquitted.  But  even  if  Aglar  should  be 
acquitted  for  this  cause,  if  he  made  the  attempt  to  vote  through  the  willful  per- 
suasion of  Huntington,  knowing  at  the  time  that  Aglar  was  not  qualified  to 
vote,  then,  though  Aglar  should  be  acquitted,  it  would  be  the  duty  of  the  juiy 
to  find  Huntington  guilty.  It  would  amount  to  a  substantive  offence  in  Hunt- 
ington ;  and  it  is  not  necessary  like  the  case  of  an  accessory  in-  the  commission 
of  a  felony  at  common  law,  that  the  conviction  of  the  principal  should  precede 
that  of  the  accessory.  Therefore,  if  Aglar  did  not  attempt  to  vot0,  Hunting- 
ton must  also  be  acquitted,  whatever  feeling  or  zeal  he  may  have  manifested  at 
the  time.  If  Huntington  advised  Aglar  to  vote,  and  promised  to  stand  by  him 
in  case  he  would  vote;  still,  If  Aglar  did  nothing  in  consequence  of  this  advice 
and  tender  of  protection,  the  offence  was  not  consummated.  It  is  not  made 
an  offence  under  this  statute  to  advise  an  unqualified  voter  to  give  in  a  ballot, 
not  even  If  such  advice  Is  accompanied  with  an  offer  of  protection.  It  may  have 
been  very  improper,  and  contrary  to  the  duty  of  a  good  citizen  to  give  such  ad- 
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Tlce  to  an  nnqaalifled  vote ;  but  that  la  not  declared  to  be  an  oflencei  and  that 
Is  not  the  charge  for  which  Hantlngton  is  on  trial. 

It  does  not  appear  that  there  was  any  prevloas  concert  between  Aglar  and 
HnntingtoDy  — they  were  strangers  to  each  other,  —  all  occurred  in  the  ward- 
room, during  the  heat  of  the  election.  Aglar  came  to  the  polls,  with  a  vote  in  his 
hand,  undoubtedly  intending  to  vote.  As  soon  as  he  appeared,  and  before  he 
tendered  his  vote,  one  of  the  inspectors  asked  him  whether  he  was  a  natural- 
ized citizen.  He  immediately  answered  that  he  was  not.  He  was  then  told 
that  an  alien  not  naturalized,  was  not  a  legal  voter,  and  that  if  he  voted,  it 
would  be  at  his  peril.  He  said  he  had  been  in  the  country  for  twenty-four  years, 
had  paid  taxes,  his  name  was  on  the  list  of  qu^ifled  voters,  and  that  he  had 
voted  at  former  elections  without  question.  He  was  told  by  the  inspectors 
that  his  name  was  indeed  on  the  list,  and  that  they  would  receive  his  vote ;  but 
that  if  he  was  not  a  naturalized  citizen,  he  would  be  liable  to  prosecution. 

WMLe  this  conversation  was  proceeding,  Huntington  came  forward,  and 
having  learnt  that  Aglar's  name  was  on  the  list,  insisted  that  that  was  conclu- 
sive evidence  of  his  right  and  qualification,  and  urged  him  to  vote,  promising 
at  the  time  to  hold  him  harmless  from  the  consequences.  Aglar  said,  that  It  he 
was  entitled  to  vote,  he  should  be  glad  to  do  so ;  but  if  he  was  not  authorized 
he  would  not  vote.  After  a  very  animated  contest,  in  which  the  inspectors 
offered  the  ballot-box  to  Aglar  to  receive  his  vote,  but  without  any  attempt  on 
his  part  to  give  it  in,  he  and  Huntington  left  the  room,  in  order  to  obtain  legal 
advice  on  the  subject.  They  went  to  Samuel  Dexter,  Esq.,  and  from  him  to 
Andrew  Dunlap,  Esq.,  by  whom  they  were  advised  that,  an  alien  not  natural- 
ized could  not  lawfully  vote  at  that  election.  Aglar  did  not  return  to  the  polls, 
but  Huntington  came  back,  asked  the  names  of  the  inspectors,  and  threatened  to 
institute  a  prosecution  against  them  for  refusing  the  vote.  The  warmth  on  both 
sides  led  to  further  inquiry,  and  resulted  in  this  prosecution.  It  is  not  politic  to 
attempt  to  restrain  by  severe  reg^atlon  the  freedom  of  elections..  It  is  well,  that 
the  people  should  be  alive  on  these  occasions.  It  is  proof  that  they  love  their 
country,  and  take  an  interest  in  the  government.  Apathy  is  the  worst  state  Into 
which  a  free  people  can  faU.  All  parties  should  stand  for  their  rights.  Errors 
committed  by  individuals  in  the  fervor  of  the  moment,  ought  not  to  be  severely 
criticised.  But  it  is  for  the  best  interests  of  the  people,  that  willful  violations 
of  the  law  should  be  punished. 

The  jury  returried  a  verdict  of  acquittal, 

§  157.  meotions^Bi^httoVote — Distinction  as  to  Ignorance  of  Law  and 
Vaot.  —  In  McOutre  v.  StatCf^  this  distinction  is  well  pointed  out  by  Bbbsb,  J., 
thus:  '<  If  the  voter  believe  himself  to  be  twenty-one  years  of  age  when  he  is 
not  and  vote,  he  does  not  know  the  existence  of  the  disqualifying  fact,  and  may 
on  that  ground  be  excused.  But  if  he  know  that  he  Is  only  twenty  years  at 
age,  yet  believes  he  is  old  enough  in  point  of  law  to  vote,  such  ignorance  of  the 
law  will  not  excuse  him.  If  the  voter  honestly  believe  that  he  has  resided  six 
months  in  the  county  before  the  election,  and  the  fact  turns  out  otherwise,  he 
may  be  excused.  But  if  he  kn<fw  that  he  has  been  only  four  months  in  the 
county  before  the  election,  yet  he  believes  that  to  reside  four  months  is  in 
point  of  law  residence  enough,  he  shall  not  be  excused.  If  a  voter  believes  that 
lie  was  bom  in  the  United  States  and  it  turns  ont  that  he  was  bom  In  a  foreign 

1  7  Bnmph.  5i  (1816). 
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ooimtry  he  may  be  excoBed.  Bnt  if  he  know  that  he  is  a  foreigner,  and  baa  not 
taken  the  oath  of  allegiance  to  the  United  States,  bnt  has  only  made  bis  de- 
claration of  renunciation,  etc.,  and  thinks  the  latter  in  point  of  law  safflcient 
to  entitle  him  to  vote,  this  ignorance  of  law  shall  not  excuse  him;  for  be  roted 
knowing  a  state  of  facts  to  exist  which,  in  point  of  fact,  disqnalilied  bim.** 

1 168.  Bmbegaiement — Belief  of  Bight  to  IUeo  Property.  —  Money  taken 
nnder  the  erroneous  belief  that  the  taker  is  entitled  to  it  is  not  embezzlement.^ 
Where  an  agent,  though  mistaken,  believes  he  has  a  just  claim  against  his  princi- 
pal, and  in  good  faith  undertakes  by  holding  his  principal's  money  to  secure  blm* 
self  against  loss,  he  is  not  guilty  of  embezzlement.* 

In  B,  Y.  Norman^*  the  prisoner  was  indicted  for  embezzlement.  The  proseen* 
tors  were  owners  of  a  vessel,  and  the  prisoner  was  in  their  service  as  her  mas- 
ter. The  vessel  was  chartered  to  carry  coals  from  Swansea  to  Plymouth,  for  a 
coal  merchant  resident  at  the  latter  place.  The  coal  when  delivered  at  F^- 
moutb  weighed  two  hundred  and  fifteen  tons,  and  the  prisoner  received 
payment  from  the  coal  merchant  for  the  freight  accordingly.  When 
he  was  asked  for  his  account  by  an  owner,  he  dellyered  a  statement  ac- 
knowledging the  delivery  of  two  hundred  and  ten  tons,  and  the  receipt 
of  freight  for  so  much.  Being  further  asked  whether  thia  waa  all  he 
had  received,  he  answered  that  there  was  a  difference  of  Ave  tons  between 
the  weighing  at  Swansea  and  the  weighing  at  Plymouth,  and  that  he  had 
retained  the  balance  for  his  own  use,  according  to  a  recognized  custom  between 
owners  and  captains  in  the  course  of  business.  There  waa  no  evidence  of  the 
alleged  difference  of  measurement  In  weighing,  or  of  the  custom  asserted  1^ 
the  prisoner. 

Cresswbll,  J.  (In  summing  up).  I  think  this  does  not  amount  to  embezzle- 
ment. Embezzlement  necessarily  involves  secresy;  the  concealment,  for 
instance,  by  the  defendant  of  his  having  appropriated  the  money.  If,  instead  of 
denying  his  appropriation,  a  defendant  immediately  owns  it,  alleging  a  right 
or  excuse  for  retaining  the  sum  detained,  no  matter  how  frivolous  the  allega- 
tion, and  although  the  fact  itself  on  which  the  allegation  rests  was  a  mere  fal- 
stflcatlon,  as  if,  in  the  present  case,  although  it  should  turn  out  that  there  was 
no  such  difference  as  that  asserted  by  the  captain,  between  the  tonnage  as 
measured  at  Swansea  and  at  Plymeuth,  or  that  there  was  no  such  custom  as  is 
set  up.  I  do  not  say  to  what  species  of  offence  this  may  amount,  but  in  my 
opinion  not  to  embezzlement.  Verdict  not  guOt^. 

§  159. Forgery— Mistake  aa  to  Autbority  to  Sign.  —  So  one  who  puts 

the  name  of  another  to  a  bill  or  note,  believing  from  the  course  of  their  dealings 
that  he  has  authority  to  do  so,  is  not  guilty  of  forgery  though  he  actually  had 
no  such  authority.*  In  £.v.  ParUh^^  Lord  AsmaBB,  C.  B.,  in  chaigtng  the  Jury 
said:  *<  It  is  conceded  that  the  acceptance  is  not  in  the  handwriting  of  Bfr.  T» 
and  it  seems  pretty  clear  that  it  was  written  by  the  prisoner.  If  the  prisoner 
had  the  authority  of  Mr.  T.  for  writing  the  acceptance  it  is  no  forgery,  neither 
is  It  If  he  had  no  such  authority,  provided  that  from  the  facts  that  have  been 
proved,  It  Is  made  out  that  he  had  fair  ground  for  considering  that  he  had  such 

1  Beaty  v.  State,  83  Ind.  388  (188L)  •  1 0.  a^M.  001  (18«8). 
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sathority.  These  two  parties  were  on  Tery  intimate  terms,  Mr.  T.  had  more 
than  once  accepted  bills  for  the  prisoner's  accommodation,  and  on  a  former 
occasion,  when  the  prisoner  had  nsed  his  name,  paid  the  amount  and  found  no 
fanlt,  and  the  prisoner  repaid  him  in  the  course  of  a  week.  You  will  consider 
whether  the  prisoner  having  to  deal  with  the  name  of  a  person  with  whom  he 
was  so  yery  intimate  fairly  considered  from  what  had  before  occurred  that  he 
had  authority  to  do  as  he  did,  and  make  use  of  the  name  of  Mr.  T.  upon  the  face 
of  this  bill.  If  you  think  so  and  that  the  prisoner  acted  bona  fide,  and  did  not 
mean  to  defraud  or  impose  upon  any  one,  you  ought  to  acquit  him."  The  pris- 
oner was  acquitted. 

In  B,  y.  BeardsctUf^  it  was  held  that  a  letter  from  the  prisoner  to  the  prosecu* 
tor  left  unanswered  was  sufficient  to  warrant  the  Jury  in  presuming  a  bonajlde 
belief  in  the  prisoner  that  he  had  authority  to  use  the  prosecutor's  name.  The 
prisoner  was  a  nephew  of  the  prosecutor,  and  had  been  employed  as  his  at- 
torney to  conduct  several  matters  in  which  the  prosecutor  was  engaged.  One 
of  these  was  the  winding  up  of  the  affairs  of  one  Smith,  who  had  made  an  as- 
signment to  the  prosecutor,  as  trustee,  for  the  benefit  of  his  creditors.  The 
prosecutor  had  advanced,  upon  security,  the  amount  necessary  for  paying 
Smith's  creditors  the  composition  58.  on  the  pound;  and  for  the  purpose  of 
paying  the  dividends  due  to  each,  blank  checks  upon  the  branch  of  the  Notting- 
ham and  Nott's  Bank  at  Mansfield  were  given  to  the  prisoner  by  the  prosecutor, 
already  signed  by  him,  for  the  former  to  fill  up  with  the  amounts  ascertained  to 
be  due  to  the  Several  creditors,  and  to  pay  over  to  them.  Some  four  checks 
were  thus  completed  and  handed  over  and  the  business  of  winding  up  Smith's 
affairs  was  completed  in  1855,  but  several  of  the  signed  blank  checks  remained 
In  the  prisoner's  hands,  and  the  forgery  imputed  was  the  filling  up  by  the  pris- 
oner of  one  of  the  checks  with  an  amount  of  £120  payable  to  himself,  without 
any  authority  from  the  prosecutor.  It  was  proved  that  subsequently  to  the 
winding  up  of  Smith's  affairs  no  express  authority  was  given  by  the  prosecutor 
to  the  prisoner  to  fill  up  or  use  the  checks  in  his  hands.  In  order  to  show  that 
the  prisoner  had  no  intent  to  defraud.  It  was  elicited  In  cross-examination  by 
Adam8  that  there  had  been  other  matters  professionally  transacted  by  the 
prisoner  for  the  prosecutor;  among  which  was  a  matter  of  HalV$  Tnut  and 
that  a  bill  of  costs  to  a  large  amount  had  been  sent  in  to  the  prosecutor,  who 
had,  however,  lent  the  prisoner  money  at  various  times;  and  final  settlement 
was  proved  to  have  taken  place,  by  the  production  of  the  prisoner's  receipt  to 
that  effect.  While  the  prisoner's  counsel  was  directing  his  examination  to- 
wards establishing  that  this  was  not  a  settlement  of  all  accounts  between  them, 
but  of  one  particular  charge,  great  anxiety  was  expressed  by  the  prisoner  to  go 
into  an  inquiry  as  to  family  matters,  respecting  the  relevancy  of  which  his 
counsel  was  not  satisfied,  who  consequently  retired  from  the  conduct  of  the 
case.  Many  irrelevant  questions  were  put  by  the  prisoner  himself,  but  he  suc- 
ceeded in  eliciting  from  the  prosecutor  that  no  payment  but  the  one  mentioned 
bad  been  made  by  the  prosecutor  for  law  charges,  and  he  did  not  deny  having 
received  such  account  and  demand  In  the  matter  of  <  St<UV$  Exeeutont^  (the 
words  *  Hall's  Executors,'  appeared  written  in  a  comer  of  the  check  in  ques- 
tion) .  The  prisoner  had  written  the  following  letter,  to  which  the  pxosecator 
made  no  reply:  — 

"  I  shall  be  glad  if  yon  will  let  me  have  the  whole  or  part  of  the  amount. 
Let  me  hear  from  you  by  return  of  post,  or  I  will  draw  on  you  for  the  amount. 

1  1  F.  A  F.  080  (18S7). 
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It  is  time  it  was  paid.    I  shall  take  your  silence  as  an  assent  to  my  requirement 
nnless  I  hear  the  contrary.  Yours,  etc." 

Lord  Campbkll,  C.  J.  -^  There  most  be  a  verdict  of  Not  gvUtif* 

§  160.  Ijaroeny  —  BCistake  of  Law.  So  a  mistake  of  law  may  be  a  defence 
to  a  prosecntion  for  larceny  .^ 

§  161.  Larceny — Honeet  Claim  to  Qoods. —  In  MonUngitar  ▼.  StatAf^  the 
defendant  was  indicted  for  the  larceny  of  "  a  large  stick  of  square  hewn  fine 
timber.'*  On  the  trial  he  asked  this  charge:  <*If  the  jury  believe  from  the 
evidence  that  the  defendant  had  a  clainii  honestly  entertained,  to  the  stick  of 
timber  in  question,  he  was  not  guilly  of  larceny  though  he  knew  at  the  time 
and  prior  thereto  of  an  adverse  claim  by  another  person."  This  was  refused, 
and  he  was  convicted.  On  appeal  a  new  trial  was  granted.  <*The  charge 
asked  in  this  case,"  said  Stone,  J.,  <<  asserts  a  correct  legal  proposition,  and 
should  have  been  given,  if  there  was  any  evidence  before  the  jury  tending  to 
prove  that  the  defendant  had  a  claim,  honestly  entertained,  to  the  stick  of 
timber  in  question.* 

<<  There  was  some  testimony  tending  to  show  that  defendant  had  some  claim 
to  the  timber,  under  his  alleged  purchase  from  the  *  Jordan  boys.*  Whether 
he  removed  the  timber  under  this  claim,  whether  he  honestly  believed  he  acquired 
the  timber  by  virtue  of  his  alleged  purchase;  or  whether  he  was  resorting  to 
this  claim  of  purchase  as  a  pretext,  were  questions  for  the  consideration  of 
the  jury.  To  the  presiding  judge,  the  testimony  given  may  seem  weak,  or  sus* 
picious,  or  may  appear  to  be  entirely  overborne  by  other  testimony  more  sat- 
isfactory to  his  mind.  The  law  has  not  made  him  the  judge  of  the  weight  of 
evidence.  If  the  testimony  be  legal,  and  pertinent,  and  tend,  no  matter  how 
feebly,  to  establish  any  material  fact  in  the  issue,  it  is  the  right  of  the  prisoner 
to  have  it  passed  upon  under  an  appropriate  charge  to  the  jury.*  The  charge 
should  have  been  given." 

In  B.  V.  Wddet^  the  prisoner  was  charged  with  larceny  under  the  following 
circumstances :  The  prosecutor  was  a  laboring  man,  and  the  prisoner  a  travel* 
ing  umbrella  mender;  and  it  appeared  that  on  the  18th  of  November  he  ac- 
costed the  wife  of  the  prosecutor,  asking  her  if  she  had  any  umbrellas  to  mend. 
She  replied  she  had,  and  he  said  that  he  would  do  it  cheap — for  two  or  three 
half-pence.  Accordingly  he  repaired  it,  and  when  done  demanded  nine  pence 
for  his  labor;  the  umbrella  had  then  been  re-delivered  to  the  prosecutor's  wife, 
who  refused  to  pay  the  demand.  The  prisoner  declined  to  take  2d.  which  was 
offered  tohim,  rushed  upstairs,  where  the  umbrella  had  been  deposited,  and 
took  it  away  with  him.  In  reply  to  the  prisoner,  the  wife  denied  that  he  offered 
to  restore  the  umbrella  to  its  original  condition.  The  prisoner,  in  defence, 
stated  that  he  had  no  intention  of  stealing  it,  but  merely  took  it  to  secure  being 
paid. 

Blaceburk,  J.  (to  the  jury).  The  prisoner  had  a  right  to  keep  the  umbrella 
until  he  had  been  paid  for  the  trouble  he  had  been  put  to  In  repairing  it.    The 
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qnesUon  for  them  to  consider  was,  was  he  honestly  claiming  his  right  when  he 
removed  It  from  the  honse?  If  It  was  honestly  done,  that  wonld  not  be  steal- 
ing; but,  on  the  other  hand,  If  they  were  of  opinion  that  It  was  a  mere  colorable 
pretense  to  obtain  possession,  then  it  wonld  be  larceny.  It  did  not  matter 
whether  anything  was  done  to  him  if  at  the  time  he  took  it,  he  honestly  in- 
tended to  hold  it  as  a  security  for  his  alleged  Hen.  Not  guiUy, 

In  CcmmontoedUh  v.  Weld,^  W.  was  indicted  for  the  ielonions  taking  of  a 
deed.  It  appeared  that  W.  had  contracted  verbally  to  sell  certain  real  estate  to 
B.,  that  they  met  to  settle  the  contract,  and  agreed  upon  a  final  meeting  for 
that  purpose;  that  in  the  meantime  W.  delivered  to  B.  confldentialy  a  deed  that 
he  might  ascertain  its  correctness,  neither  party  considering  the  business  set- 
tled; that  B.  gave  the  deed  to  his  counsel  to  examine  the  title  and  if  satisfac- 
tory to  leave  it  at  the  registry  to  be  recorded  which  was  done;  that  upon  the 
meeting  for  a  final  settlement  at  the  registry  office,  a  dispute  arose  between 
the  parties  on  a  collateral  point,  and  W.  asked  the  register  for  the  deed,  and 
on  receiving  it  destroyed  it,  calling  upon  those  present  to  witness  the  act.  It 
was  held  that  if  W.  honestly  thought  he  had  a  right  to  the  paper  he  could  not 
be  guilty  of  a  felonious  intent.  Inchargingthe]ury,THATOHSB,  J.,  saidt  *<The 
charge  against  the  defendant  for  which  he  is  now  on  trial,  is  for  stealing,  on  the 
19th  of  June,  1827,  a  deed  in  the  register's  office,  which  deed  was  either  the 
property  of  Henry  Allyne,  the  register,  or  of  Abraham  Bird,  the  grantee  who  is 
named  in  it. 

«  To  constitute  the  crime  of  larceny,  there  must  be  the  wrongful  or  fraudulent 
taking  and  carrying  away  of  the  personal  goods  of  another  from  any  place,  with 
a  felonious  Intent  to  convert  them  to  the  taker's  own  use,  and  make  them  his 
own  property,  without  the  consent  of  the  wn  er.  If  the  property  taken  is  not 
the  property  of  the  person  who  is  described  to  be  the  owner  in  the  Indlctmenti 
the  party  must  be  acquitted,  because  the  judgment  would  not  be  a  bar  to  a  second 
indictment  for  the  same  offence.  Therefore,  the  questions  raised  by  the  coun- 
sel for  the  defendant,  whether  the  instrument  in  this  case  was  a  deed,  and 
whether,  by  the  acknowledgment  and  recording,  it  had  become  the  property  d 
tne  grantee  or  of  the  register,  are  proper  to  be  considered.  But  suppose  this 
deed  had  been  taken  by  a  third  person,  without  any  pretense  of  right,  would  it 
be  material  whether  there  had  been  a  formal  or  final  delivery?  It  seems  to  me 
that  the  circumstance,  that  the  deed  had  not  been  delivered  to  be  recorded,  bat 
only  confidentially  to  be  examined,  and  for  investigating  the  title,  and  that  there 
was  to  be  a  subsequent  meeting  for  the  purpose  of  a  final  settlement,  goes  to 
the  intent,  and  tends  to  show  that  the  defendant  might  have  reasonably  believed 
that  as  he  had  not  delivered  the  deed  or  received  the  consideration,  he  might 
innocently,  as  between  himself  and  Bird,  reclaim  the  deed.  I  think  that  though 
it  was  in  the  possession  of  the  register,  he  might  have  delivered  back  the  deed 
on  the  consent  of  both  parties,  and  on  finding  that  it  had  come  to  lilm  by 
mistake.  WhUe  the  deed  remained  in  possession  of  the  defendant,  it  was  his 
property.  It  could  not  be  Bird's  proper^,  until  a  delivery  to  him  without 
condition.  StiU  the  delivery  to  him  was  such,  that  he  might  have  maintained 
trespass  for  it  against  a  third  person;  so  it  was  sufficiently  his  proper^  as  to 
be  so  described  in  an  indictment  against  a  third  person.  It  was  sufficiently 
Allyne's  property  to  be  described  as  such,  If  the  defendant  had  taken  It  for  the 
purpose  of  charging  him  with  the  loss.    Suppose  that  the  defendant  had  taken 

1  Thatoh.  Or.  Gas.  157  (1U7). 
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tt  cJMHierttnely,  without  the  knowledge  or  oonaent  of  BM,  and  witii  an  Intent 
to  defnnd  him,  as  by  refnaing  to  ezecnte  a  new  deed,  it  would  hare  been  a 
felony.  Bnt  in  the  present  case  the  strong  gronnd  of  defence  rests  upon  the 
failure  of  evidence  to  prove  the  felonious  intent.  A  contractrelatlTe  to  the  sale 
of  an  estate  existed  between  the  defendant  and  Bird,  which  was  not,  howcTer, 
in  writing.  They  met  to  settle  the  contract,  and  agreed  npon  another  and  final 
meeting  for  this  purpose.  Bat  in  the  meantime  the  defendant  delivered  to 
Bird  a  deed  which  he  had  executed,  tliat  Bird  mi||^t  ascertain  its  correctness 
and  the  state  of  the  title.  It  was  deUvered  confidentially,  and  neither  parly  con- 
sidered the  business  as  settled.  When  fhey  met  pursuant  to  the  appointment 
for  a  final  settlement,  a  dispute  arose  between  them  on  a  collaterAl  point;  in 
consequence  of  which  the  defendant  reclaimed  his  deed,  and  upon  Bird's  re- 
fusal of  it,  took  it  without  leave  and  tore  it  in  pieces  in  presence  of  several 
persons,  declaring  that  it  had  been  obtained  from  him  improperly,  and  requir- 
ing all  to  take  notice  of  the  act.  If  he  was  in  error  on  this  subject  and  acted 
improperly,  still  if  he  honestly  thought  that  he  had  a  right  to  the  paper,  it  ex- 
cludes the  idea  of  a  felonious  taking.  It  is  a  case  to  be  settled  in  a  civil  action 
between  the  parties,  and  not  under  an  indictment  for  larceny.    It  will  not  be 

safe  to  convict  the  defendant. 

The  Jwrjf  found  the  dtftndamt  fiot  g^Uitif, 

OommowweaUh  v.  Bobituon,^  was  a  similar  case,  the  prisoner  being  ac<«ultted 
by  the  Jury.  The  charge  of  Thatchkb,  J.,  contain  the  facts  and  the  law: 
^<The  charge  against  the  prisoner  is  that  he  on  the  19th  of  February  1826,  stole 
the  sum  of  ninety  dollars  in  bank  bills,  the  property  of  William  Lovering,  in 
his  possession,  and  in  his  dwelling-house.  It  is  what  Is  denominated  in  law  a 
larceny,  and  being  done  in  a  dwelling-house,  it  is  for  that  cause  of  an  aggra- 
vated character.  This  offence  is  defined  to  be  <  the  felonious  taking  of  the  goods 
of  another,  without  his  consent  and  against  his  will,  and  with  intent  to  convert 
them  to  the  use  of  the  taker.*  It  is  not  every  wrongful  taking  of  the  gooda  of 
another,  without  his  consent  and  against  his  will,  and  even  with  the  intent  to 
convert  them  to  the  use  of  the  taker,  that  will  constitute  a  felony.  Because  they 
may  be  taken  under  an  erroneous  supposition  of  right  from  the  true  owner,  in 
which  case,  although  it  would  be  a  trespass,  yet  it  would  not  be  a  felony;  and 
although  a  trespass  is  always  included  in  a  felony,  yet  it  by  no  means  follows, 
that  every  trespass  is  a  felony.  An  oflicer,  having  a  precept  to  attach  the  goods 
of  A.,  takes  the  property  of  B.,  under  a  beUef  that  they  belong  to  A.  It  is  a 
trespass  in  the  oflicer,  and  the  party  whose  goods  have  thus  been  taken,  has 
his  remedy  against  the  oflicer  and  his  employer,  in  a  civU  action.  But  if  an 
oflicer,  or  any  other  person,  should  knowingly  and  fraudulently  avail  himself 
of  a  civil  process  to  take  the  goods  of  another,  it  would  be  a  felony,  because 
the  crime  consists  in  the  guilty  intention. 

« <  It  is  the  mind,'  says  Lord  Hale,*  *  that  makes  the  taking  of  another's 
goods  to  be  a  felony,  or  a  bare  trespass  only,  but  because  the  intention  and 
mind  are  secret,  the  intention  must  be  Judged  by  the  circumstances  of  the 
fact,  and  though  these  circumstances  are  various  and  may  sometimes  deceive, 
yet  regularly  and  ordinarily  these  circumstances  following  direct  in  this  case. 
If  A.,  thinking  he  hath  a  title  to  the  horse  of  B.|  selzeth  it  as  his  own,  this 
makes  it  no  felony  but  a  trespass,  because  there  is  a  pretense ;  but  yet  this  may 
be  but  a  trick  to  color  a  felony,  and  the  ordinary  discovery  of  a  felonious  intent 
is,  if  the  party  doth  it  secretly,  or  being  charged  with  the  goods  denies  it. 

^   1  Thatoh.  Or.  Om.  no  (mO).  <  1  Hale's  P.  0. 808. 
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***liA.  takes  away  the  goods  of  B.  openly,  before  him  or  other  persons  (other* 
wise  than  by  apparent  robbery),  this  carries  with  it  an  evidence  only  of  a  tres- 
pass, because  done  openly  in  the  presence  of  the  owner,  or  of  other  persons 
that  are  known  to  the  owner.*  ^  In  a  modem  case,  tried  In  England  before 
Bayley,  J.,  the  prisoner  was  convicted  of  stealing  sundry  articles  of  female 
apparel.  He  had  entered  the  house  in  the  night  time,  through  a  window  which 
was  open,  which  belonged  to  a  young  girl  whom  he  had  sednced,  and  carried 
them  to  a  bam,  where  he  and  the  girl  had  been  twice  before.  The  Jury  thought 
the  prisoner's  object  was  to  induce  the  girl  to  go  again  to  the  bam  that  he 
might  meet  her  there,  but  that  he  did  not  mean  ultimately  to  deprive  her  of  the 
property.  And  It  was  held  by  the  twelve  Judges  that  the  taking  was  not  fel* 
onions.'  Here  was  a  wrongful  taking,  coupled  with  a  wicked  intent,  to  in- 
duce the  female  to  commit  an  unlawful  act.  But  the  intent  not  being,  in  the 
opinion  of  the  Jury,  ulitmately  to  deprive  her  of  her  apparel  it  was  not  felony. 

*<  These  cases  serve  to  show  that  it  is  the  duty  of  the  jury  to  look  into  all  the 
circumstances,  and  to  form  an  opinion  of  the  intent  which  actuated  the  party 
at  the  time,  and  whether  It  was  to  steal.  However  faulty  a  person  may  be,  and 
however  he  may  act  against  law  in  other  respects,  yet  if,  in  the  Judgment  of 
reason  and  charity,  he  did  not  mean  to  steal,  or  if  it  be  doubtful  in  the  mind 
of  a  Jury  whether  that  was  his  intent,  it  is  their  duly  to  acquit  him.  But  yon 
are  always  to  remember  that  the  law  is  no  respecter  of  persons;  and  that  it  is 
to  be  meted  out  to  all  alike,  whether  they  are  rich  are  poor,  whether  they  stand 
before  you  solitary  and  friendless  strangers,  or  whether  they  are  surrounded 
hy  an  array  of  anxious  and  powerful  friends.  In  all  criminal  accusations,  it  is 
the  duty  of  the  government  to  prove  the  guilt  of  the  prisoner.  In  the  present 
case,  they  rely  mainly  on  the  testimony  of  William  Lovering,  from  whose  pos- 
session the  money  is  charged  to  have  been  taken.  But  the  distance  of  time 
since  the  transaction  took  place,  is  a  circumstance  which  can  not  have  escaped 
your  notice.  While  it  leads  to  the  inquiry,  why  was  not  the  complaint  made  at 
an  earlier  day?  it  is  certainly  most  unfavorable  for  the  elucidation  of  the  truth. 
Had  the  defendant  taken  to  flight,  and  remained  absent  for  these  four  years,  to 
avoid  a  prosecution;  had  the  crime  been  committed,  but  the  individual  re- 
mained unlmown,  till  recent  circumstances  led  to  his  discovery,  it  would  sufflr 
ciently  account  for  the  delay.  But  the  defendant  in  this  case  was  well  known, 
and  it  does  not  appear  that  he  has  absented  himself  for  this  cause  for  a  dayv 
Every  fact  was  known  to  LoYerlng  four  years  ago,  and  he  had  professional  ad- 
vice. If  he  knew  that  the  defendant  had  stolen  his  money,  he  ought  to  have 
prosecuted  him  then,  and  it  was  an  offence  in  him  to  compound  and  settle  the 
prosecution.  In  the  language  of  the  law,  the  civil  injury  to  the  par^  was 
merged  in  the  crime  against  the  State.  This  conrt  holds  its  monthly  sessions, 
not  only  for  the  convenience  of  the  public  to  clear  the  Jail,  and  to  meet  out 
Justice  speedily  to  offenders,  but  for  the  safety  of  parties  accused;  that  com- 
plaints may  be  made  soon  after  the  commission  of  offenses,  and  that  they  be 
tried  while  the  facts  are  fresh  in  the  memory  of  witnesses,  and  while  they  may 
be  supposed  to  be  under  a  proper  impression.  But  the  ends  of  Justice  are  in 
great  danger  of  being  defeated  by  unreasonable  delay.  I  may  add,  if  a  party, 
injured  by  the  act  of  another,  treats  it  at  the  time  as  a  civil  wrong,  it  is  teAr  to 
infer  that  that  was  the  true  character  of  the  transaction.    And  certainly  it 

1  The  Judge  then  referred  to  the  oate  of         t  Diokeoson's  Gaae,  R.  &  R  ISO. 
OoBUDBOBwealth  «.  Weld,  amt^  p.  66e. 
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would  be  very  dangerons  to  allow  hiniy  after  four  years  have  elapsed,  to  change 
lUs  opinion  and  to  call  It  a  felony. 

<<I  do  not  think,  however,  that  It  Is  clear  In  this  case  that  the  prosecution  has 
in  any  wise  been  Instigated  by  Loverlng.  He  has  but  obeyed  the  law  In  appear* 
Ing  as  a  witness,  and  It  la  for  you  to  Judge  of  his  sincerlly.  But  if  you  find 
that  he  is  contradicted  by  other  witnessess,  and  has  varied  in  his  relation  of 
facts  at  difterent  times,  the  infirmity  of  memory,  arising  from  advanced  years 
and  a  tender  constitution,  will  probably  induce  you  to  acquit  him  of  any  Inten- 
tional wrong.  But  he  has  related  the  circumstances  in  a  manner  so  positive, 
that  while  full  credit  may  be  allowed  to  his  sincerity,  it  must  be  apparent  that 
he  has  incurred  great  risk  In  speaking  of  a  distant  transaction  with  so  much 
confidence.  The  circumstances  have  escaped  from  the  recollection  of  Morse, 
Bullard,  and  Carter,  who  are  young  men ;  while  they  are  confidently  remembered 
and  repeated  by  Mr.  Levering.  Loverlng  is  confident  that  he  never  consented 
to  discharge  the  lease  till  he  met  Robinson  at  the  comer  of  State  Street  and 
Merchants  Row;  and  he  denies  that  he  ever  conversed  with  Robinson  respect- 
ing the  bonus  of  fifty  dollars,  at  any  other  place,  or  before  that  time.  He  also 
denies  that  he  had  ever  conversed  with  Robinson  about  any  other  sum.  And 
yet  Caleb  G.  Bascom  testifies, '  that  Loverlng  called  into  the  counting-room 
one  day,  and  that  he  and  Robinson  there  made  a  bargain  to  cancel  the  lease  on 
Robinson's  payment  of  the  rent  to  the  end  of  the  quarter,  and  for  a  bonus  of  a 
sum  between  twenty  and  thirty  dollars.'  Now  you  must  weigh  the  testimony 
of  Bascom,  which  he  has  testified  by  a  voluntary  affidavit,  in  the  same  scale  of 
sound  Judgment  with  that  of  Loverlng.  There  is  a  direct  contradiction.  One 
or  the  other  has  not  spoken  the  truth.  It  may  not  be  an  intentional  falsehood. 
But  it  is  of  great  moment ;  for  if  Bascom  has  spoken  the  truth  in  this  particular, 
you  will  have  a  key  to  the  conduct  of  the  defendant  at  Lovering's  house.  If 
Robinson  supposed  that  he  was  to  pay  only  twenty -five  dollars,  and  Loverlng 
expected  to  receive  fiffy  dollars,  here  was  ground  for  a  dispute  to  arise 
between  the  parties  touching  the  settlement.  It  was  a  common  case  of  a  con- 
tract broken  off  by  the  misunderstanding  of  the  parties,  when  they  met  to  settle. 
And  in  taking  up  the  money  and  papers,  under  these  circumstances,  and  cany- 
ing  them  off,  no  felony  was  committed  by  Robinson,  although  there  might  have 
been  fault  in  the  manner.  Loverlng  says  that  Robinson  was  in  a  great  passion 
at  the  time,  and  you  will  hardly  think  that  he  himself  was  cool.  Loverlng 
thought  himself  to  be  right,  and  that  Robinson  was  wholly  wrong;  and  it  was 
not  a  time  for  deliberation,  nor  for  charitable  constructions.  And  yet  If  you 
believe  that  there  was  a  controversy  at  that  time  between  Loverlng  and  Robin- 
son, respecting  the  sum  to  be  paid,  the  idea  of  a  felony  is  wholly  excluded ;  and 
the  act  of  Robinson  in  taking  the  money  and  papers  was  matter  of  civil  con- 
controversy,  and  not  of  criminal  occupation. 

'*  In  this  connection,  the  testimony  of  William  S.  Whitney  and  William  G.  Par- 
ker of  the  relation  of  the  transaction  by  Loverlng  In  the  store  of  Parker,  in 
November  or  December  last,  and  of  David  Rice,  of  a  similar  relation  to  him 
about  the  same  time,  in  Sea  Street,  is  very  material.  Whitney  says  that  Lov- 
erlng did  state  *  that  Robinson  laid  the  money  and  the  key  on  the  sideboard; 
that,  he,  Loverlng  took  It  and  counted  it,  and  thereupon  said  it  was  not  cor- 
rect; that  it  was  not  the  sum  agreed  upon.  Robinson  said  it  was;  upon  which 
a  dispute  arose,  and  Robinson  took  the  money  and  the  lease,  and  put  them  Into 
his  pocket.'  In  this  statement  Whitney  is  confirmed  by  William  G.  Parker, 
who  was  Loverlng*s  tenant,  and  present  at  the  time.    He  said  that  Loverlng 
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said  'that  he  took  out  the  lease,  Robinson  put  down  the  money,  Lovering 
took  it  and  counted  It,  and  It  was  short  of  the  price  agreed  upon.'  David 
Bice  says,  that  in  the  relation  to  him,  Lovering  stated  '  that  BQ))inson  counted 
out  the  money,  Lovering  took  it  and  counted  it,  and  found  it  twenty-five  dol- 
lars short  of  what  they  had  agreed  upon.  Some  altercation  took  place  on  the 
contradiction;  Bobinson  grabbed  the  money  and  told  him  he  would  not  have 
any  thing  till  he  got  it  at  the  end  of  a  lawsuit.'  Lovering  being  called  a  sec- 
ond time,  denied  that  he  had,  in  either  of  these  conversations,  stated  to  these 
witnesses  tliat  the  money  was  short,  and  that  hence  arose  the  controversy. 
And  yet  here  are  tiiree  witnesses,  who  swear  directly  and  positively  to  tliis 
most  material  contradictlc^n. 

*'  It  is  for  you  to  determine  whether  these  witnesses  have  sworn  to  f alsehoodSi 
or  whether  Lovering's  memory  is  infirm  and  not  to  be  trusted  in  this  matter. 
If  Lovering  is  now  correct,  it  will  follow  that  Bobinson,  knowing  that  he  was 
to  pay  ninety  dollars,  actually  counted  it  out;  that  he  covered  It  with  the  leascj 
and  after  he  had  got  Lovering's  receipt,  he  clandestinely  stole  the  money.  And 
jet,  in  his  subsequent  conduct,  he  treated  the  aflair  as  a  civil  injury,  and  au« 
thorized  Morse  to  settle  it  as  such.  That  gentleman  also  regarded  It  as  a  civU 
injury,  calling  it  at  the  time,  '  a  quarrelsome  aflair  between  Lovering  and  his 
tenant.'  Upon  the  final  settlement  Lovering  was  well  satisfied,  and  now  saySf 
tliat  he  then  supposed  there  was  an  end  of  it  forever.  Not  gttiUy 

In  People  v.  Burtoiif^  after  the  execution  of  a  mortgage  by  defendant  on  a  cer- 
tain salt  block  owned  by  him  in  the  city  of  Syracuse,  he  put  into  the  mortgaged 
premises  certain  salt  kettles,  which  were  set  in  arches  of  masonry,  a  portion 
of  which  would  Iiave  to  be  removed  to  get  the  kettles  out.  Subsequently, 
the  mortgage  was  foreclosed  and  the  premises  sold.  Thereafter,  the  defend- 
ant claiming  to  be  the  owner  of  the  salt  kettles,  and  having  received  legal 
advice  that  he  had  the  right  so  to  do,  entered  into  the  premises  in  the  day 
time  through  an  open  door  and  without  any  attempt  at  concealment,  broke  as 
much  of  the  masonry  as  was  necessary  to  remove  the  kettles,  took  them  away 
and  sold  them.  It  was  held,  that  these  facts  showed  tliat  the  defendant  did  not 
act  arUmo  furandi,  and  that  he  was  not  guilty  of  larceny. 

The  appeal  was  to  the  Supreme  Court  of  New  Tork  from  a  judgment  of  the 
Crourt  of  Sessions  of  Onondaga  County,  entered  on  a  conviction  of  the  appellant 
of  petit  larceny. 

Sbuth,  p.  J.  The  indictment  in  this  case  charged  the  appellant  with  break- 
ing and  entering  the  salt  block  of  John  C.  Keefe,  in  the  city  of  Syracuse,  and 
stealing  therefrom  certain  salt  kettles.  The  crime  was  alleged  to  have  been 
committed  in  October,  1881. 

The  facts  of  the  case,  as  shown  by  uncontradicted  evidence,  are  as  follows: 
The  defendant,  who  is  a  son  of  Burr  Burton,  deceased,  bought  the  salt  block 
in  question  from  the  executors  of  the  estate  of  his  fatheri  in  1867,  and  took  a 
deed  from  them,  and  executed  a  mortgage  back,  for  a  part  of  the  purchase 
money.  The  defendant  took  possession*  and  in  1879,  put  into  the  block  sev- 
eral salt  kettles,  including  those  which  he  is  charged  with  stealing.  They  were 
put  in  for  the  purpose  of  being  used  by  the  defendant  in  the  manufacture  of 
salt,  and  they  were  set  In  arches  of  masonry,  a  portion  of  wliich  had  to  be  re- 
moved, in  order  to  get  the  kettles  out.  Subsequently  the  mortgage  was  fore- 
closed, and  the  block  was  sold,  but  the  defendant  claimed  that  he  was  stUl  the 

1 1 N.  T.  Orim.  Bep.  in  (1802). 
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owner  of  the  kettles  which  he  had  pat  in  subsequently  to  the  execution  of  the 
mortgage.  He  took  legal  advice  on  the  subject,  and  was  advised  that  he  had 
a  right  to  take  the  kettles  away.  Accordlnglyi  he  went  to  the  premises,  in  the 
day  time,  entered  by  an  open  door,  and  with  the  assistance  of  two  cartmen 
whom  he  took  with  him,  he  removed  the  kettles,  breaking  so  mnch  of  the 
masonry  as  was  necessary  for  the  purpose,  carried  the  kettles  away  and  sold 
them.  The  agent  of  the  owner  of  the  block,  who  had  charge  of  It,  was  present 
when  the  kettles  were  removed,  and  conversed  with  the  defendant  while  the 
men  were  getting  the  kettles  out.  The  defendant's  counsel  moved  at  the  close 
of  the  evidence  for  the  discharge  of  his  client,  on  the  ground  that  there  was  no 
evidence  to  warrant  a  conviction.  The  motion  was  denied,  and  the  defendant 
excepted. 

The  judge  chftiged  that  the  evidence  did  not  warrant  a  conviction  of  burglary, 
but  he  instructed  the  jury  that  if  the  defendant  took  the  kettles  with  intent  to 
steal  them,  he  was  guilty  of  larceny. 

We  think  the  judge  erred  in  submitting  the  question  of  larceny  to  the  jury. 
He  should  have  instructed  them  that  there  was  no  evidence  to  warrant  a  con<r 
▼iction  for  that  oifense.  The  uncontradicted  evidence  repels  the  idea  that  the 
defendant  acted  arUmo  fitrandi.  At  most,  he  was  but  a  trespasser,  assuming 
that  the  kettles  were  personal  property  and  that  his  claim  to  them  was  un- 
founded. Again,  if  the  kettles  were  not  the  property  of  the  defendant,  it  was 
because  they  had  been  affixed  to  the  realty  and  had  become  a  part  of  it,  so  that 
they  passed  under  the  mortgage. 

In  that  case,  assuming  that  there  was  evidence  of  an  intent  to  steal,  the 
offense  consisted  of  severing  and  taking  away  from  the  building  '<  a  part  there- 
of, or  some  material  of  which  it  was  formed,*'  with  the  intent  aforesaid.  An 
offense  of  that  nature  is  not  larceny,  unless  the  property  severed  exceeds 
twenty-five  dollars  in  value.  The  verdict  of  the  jury  convicting  tlie  defendant 
of  petit  larceny,  established  the  fact  that  the  property  was  not  of  that  value.^ 

The  most  that  could  have  been  claimed  by  the  public  prosecutor  under  the 
circumstances  last  suggested  is,  that  the  act  of  the  defendant  amounted  to  a 
misdemeanor  under  2  Revised  Statutes,^  but  for  that  offense  he  was  not  indicted 
or  convicted.' 

The  judgment  and  conviction  should  be  reversed,  and  a  new  trial  ordered  in 
the  Onondaga  Court  of  Sessions. 

Habdin,  J.,  and  Baker,  J.,  concur. 

§  162.  Selling  Xjoaaed  Property. — In  22.  v.  SaVordf^  the  prisoner's  wife 

hired  a  bedstead  at  one  shilling  a  week,  and  within  a  fortnight  afterwafds  the 
prisoner  sold  it  to  a  broker,  his  wife  being  present  at  the  sale.  Two  days  after 
the  sale  the  wife  paid  one  shilling  for  a  week's  hire,  being  all  that  was  paid. 
There  was  no  evidence  that  the  prisoner  knew  that  the  bedstead  had  only  been 
hired.  It  was  Iieldf  that  a  conviction  of  the  prisoner  for  larceny  could  not  be 
supported. 

The  case  was  reserved  for  the  opinion  of  the  court  at  the  Quarter  Sessions 

of  the  Peace  held  at  Lewes,  for  the  Eastern  Division  of  Sussex,  on  the  14th  of 

October,  1867.    The  prisoner  was  tried  on  the  following  indictment:  — 

Sussex  1     The  jurors  for  our  Lady  the  Queen,  upon  their  oath,  present  that 

TO  WIT.  /  George  Half ord,  on  the  9th  day  of  March,  in  the  year  of  our  Lord, 

1  2  Bev.  Stats.  680,  tec  68.  '  Comfort  v.  Fulton,  89  Barb.  56. 

9  p.  60S,  sec  U.  *n  Oox,  89  (1868). 
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one  thoQsand  eight  hundred  and  sixty-seven,  one  bedstead  of  the  goods  and 
chattels  ol  Stephen  Bindon,  feloniously  did  steal,  take,  and  cany  away  against 
the  peace  of  oar  Lady  the  Queen,  her  crown,  and  dignity.  The  evidence  showed 
that  the  prisoner's  wife  went  to  the  shop  of  the  prosecutor  on  the  28th  of  Feb- 
ruary and  hired  the  bedstead  at  Is.  a  week,  and  some  one  fetched  it  away. 
No  particular  term  was  named  for  the  hiring.  The  wife  subsequently,  on 
the  11th  of  March  paid  prosecutor  for  one  week's  hire,  which  is  all  that 
was  paid.  Prisoner  on  or  about  the  9th  of  March  went  to  a  furniture  broker 
and  asked  him  to  buy  the  bedstead.  The  broker  came  to  the  prisoner's  lodging 
to  look  at  the  bedstead,  and  then  bought  it  and  took  it  away,  the  prisoner  and 
his  wife  being  both  present  at  the  transaction. 

The  bill  and  notice  annexed  to  the  case  ^  were  proved  to  have  been  sent  by 
the  prosecutor  to  the  prisoner.  The  prosecutor  never  saw  or  communicated  in 
any  way  with  the  prisoner,  either  before  or  after  the  bedstead  was  taken  from 
the  prosecutor's,  except  by  sending  the  bill  and  notice  above  referred  to.  The 
prosecutor  called  once  or  twice  at  the  prisoner's  lodgings,  but  did  not  see  him. 
Counsel  for  the  prisoner  objected  that  there  was  no  evidence  of  simple  larceny, 
as  the  possession  of  the  bedstead  was  not  obtained  by  any  trespass.  The  chair- 
man held  that  the  offence,  if  any,  was  larceny  as  a  bailee.  Counsel  for  the  pris- 
oner then  objected  that  there  was  no  evidence  how  the  bedstead  got  into  the 
possession  of  the  prisoner.  They  did  not  know  what  passed  between  the  wife 
of  the  prisoner  and  the  prosecutor.  The  prisoner  was  not  privy  to  the  agree- 
ment into  which  the  prosecutor  entered  with  the  woman,  and  as  he  was  never 
seen  by  the  prosecutor,  or  spoken  to  on  the  subject,  knowledge  of  the  terms  on 
which  possession  of  the  bedstead  was  given  was  not  brought  home  to  him. 
Further,  it  was  submitted  that  until  the  actual  terms  of  bailment  on  which  the 
prisoner  came  into  possession  of  the  bedstead  were  proved,  there  could  be  no 
evidence  of  conversion  in  the  nature  of  a  larceny.  The  chairman  referred  to 
the  payment  of  one  shilling  for  the  hiring. 

The  counsel  for  the  prisoner  submitted  that  the  payment  was  for  sale,  and 
after  the  alleged  larceny;  that  it  was  not  made  by  the  prisoner  or  brought  to 
his  knowledge. 

The  ftets  were  consistent  with  the  woman's  having  either  purchased  the 
bedstead  or  with  her  having  hired  it,  but  having  led  the  prisoner  to  believe  that 
she  had  bought  the  bedstead,  and  equally  so  with  her  secretly  paying  one  shilling 
to  prevent  her  misconduct  being  discovered.  The  case  was  left  for  the  consid- 
eration of  the  juiy,  who  convicted  the  prisoner.  Judgment  was  respited  and 
the  prisoner  bailed.  The  opinion  of  this  court  is  requested  whether  there  was 
any  evidence  to  go  to  the  jury.  Chichestbb,  Chaitrman, 

The  following  are  copies  of  the  biU  and  invoice :  — 

«Sba  Sma. 
'  <  FumUure  Let  on  Eire, 
"  Hip,  SpoiraB,  and  othxr  Baths  un  on  Hibb. 
"  Venetian  and  BoUer  BUnde  Made  to  Order.  * 

«  Eastboubmb,  Jult  4, 1867. 

«  Mb.  Alford Dr.  to  8.  Bindon, 

«  Cabinet  Maker  a$ul  Upholeterer. 

•<  July  4th:  18  weeks'  hire  of  bedstead,  at  Is  shilling  per  week  ...  18s 
March  11th,  Is. 
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**  POVBNSET  BOAD,  EaSTBOUBNIE,  Julj  llth,  1867. 

"Mb.  Alfobd — Sir:  I  hereby  give  yon  notice  to  give  and  deliver  np  to  me 
on  Thursday  next,  Jnly  ISth^  the  iron  bedstead  which  yon  hired  of  me  on  the 
28th  of  January  last.  S.  BnrDOir. 

WUloughby^  for  the  prisoner,  was  stopped  by  the  court. 

Lumley  SmUJi^  for  the  prosecution. 

Kelly,  C.  B.  What  evidence  was  there  to  show  that  the  prisoner  knew  that 
his  wife  had  only  hired  the  bedstead? 

L,  Smith,  It  was  a  question  for  the  jury  upon  all  the  facts.  He  was  in  pos- 
session of  the  bedstead,  which  had  been  hired  only,  and  he  and  his  wife  were 
both  present  at  the  sale  by  him.    There  was  evidence  of  his  complicity. 

Kellt,  C.  B.    Why  must  he  have  known  that  the  bedstead  was  hired  only, 

and  not  bought  by  his  wife?    The  conviction  can  not  be  sustained. 

The  rest  of  the  court  concurred. 

Cowrietion  qwuhed. 

§  168.  SiallcioiiBly  Injarinff  Property — Claim  of  Bi^ht.  —  So  one  who  takes 
property  under  color  of  right  is  not  guilty  of  maliciously  injuring  or  secreting  it.^ 

§  164.  Malicious  Misohief  —  Belief  of  Bight.  —  And  it  is  not  malicious  mis- 
chief to  tear  down  a  fence  which  a  party  believes  Is  a  trespass  on  his  rights.' 
Where  a  statute  punishes  the  willful  or  unlawful  killing  of  pigeons,  a  person 
who  under  an  idea  of  right  kills  a  pigeon  which  is  trespassing  on  his  lands  is 
not  punishable.* 

In  SaUler  v.  Feople^^  upon  the  trial  of  S.  for  malicious  mischief,  it  appeared 
there  was  a  controversy  between  the  prosecutors  and  S.  in  regard  to  the  pos- 
session of  a  certain  lot  of  land,  S.  being  in  actual  possession.  Upon  the  pros- 
ecutor's attempting  to  run  a  division  fence  across  the  lot,  A.  took  up  the  posts 
and  tore  off  the  boards,  while  the  fence  was  in  process  of  erection,  and  forbade 
them  from  making  the  fence,  protesting  that  they  had  no  right  to  do  so,  and 
that  he  was  paying  rent  for  the  whole  of  the  premises.  In  behalf  of  S.  an  in- 
struction asked  that  if  the  jury  believed  from  the  evidence,  he  was  in  pos- 
session of  the  premises  and  paying  rent  they  should  find  him  not  guilty,  was 
refused,  and  S.  was  convicted.  On  appeal  the  conviction  was  reversed.  *<  We 
think,"  said  Brbesb,  J.,  « this  instruction  should  have  been  given.  The'  stat* 
nte  in  regard  to  malicious  mischief  *  does  not  apply  to  cases  of  this  kind  whero 
opposition  is  made  by  a  claimant  of  premises  of  which  he  is  in  actual  posses- 
sion, to  the  erection  of  a  fence  across  the  same  without  his  consent." 

In  Chforth  v.  States*  it  was  held  that  one  who  unlawfully  and  without  right 
throws  down  the  fences  of  another  is  not  guilty  of  malicious  mischief,  if  he 
acted  under  the  impression  that  he  had  a  legal  right  to  do  so. 

The  act  of  1803 J  provided  that  if  any  person  shall  willfully  or  maliciously 
bum,  or  cause  to  be  burned,  any  stacks  of  flax  or  any  fences,  boards  or  timber, 
or  any  other  lumber,  or  throw  down  any  fences,  shall  on  conviction  be  fined 
not  exceeding  five  hundred  dollars,  and  imprisoned  one  year.  Oof orth  was  in- 
dicted in  the  Circuit  Court  of  Sullivan  County  for  willfully  and  maliciously 

1  Bampton  «.  State,  10  Lea,  640  (1888).  «  09IU.  68  (1871). 

s  Battler  «.  People,  68  Bl.  68  (1871) ;  B.  v.  •  Bev.  Stats,  oh.  80. 

Langford,  1  0.  A  M.  601  (18iS) ;  Palmer  v.  •  11  Humph.  S7  (1847). 

•*-♦«,  45  Ind.  888  (1878).  »  N.  A  0.  490,  ch.  «. 
^%ylor  V.  Newman,  9  Oox,  8U  (1868). 
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throwing  down  the  fences  ol  Thomas  J.  Chase.    The  case  was  tried  oy  Jadge 
LuGKJCT  and  a  jnry,  at  the  November  term,  1847,  on  the  plea  of  not  guilty. 

It  appeared  that  Chase  rented,  by  articles  of  agreement,  a  field  to  Goforth; 
that  when  it  was  drawn  Goforth  said  it  said  nothing  about  the  garden  and 
Iiouse  attached,  to  which  Chase  replied  that  he  already  had  possession  of  the 
house,  and  that  he  intended  him  to  occupy  that  and  cultivate  the  garden.  The 
agreement  of  occupation  was  for  a  year.  The  defendant  and  prosecutor,  Chase, 
fell  out  about  the  rent,  and  defendant,  against  the  protest  of  prosecutor,  re- 
moved a  portion  of  the  fence  from  one  part  of  the  land  to  another  for  the  pur- 
pose of  erecting  a  pig  pen.  He,  however,  left  the  fence  in  a  better  condition 
than  when  he  took  possession  of  the  premises. 

The  Attorney-General,  on  behalf  of  the  State,  insisted  that  the  agreement  in 
regard  to  the  house  was  not  in  writing,  and  therefore  not  binding  on  the  pros- 
ecutor; and  counsel  for  defendant  insisted  that  the  agreement  for  the  occupa- 
tion of  the  premises,  or  a  part  of  them,  for  a  year  or  less  was  binding.  The 
court  charged  the  ]ury,  that  the  validity  of  the  parol  agreement  in  regard  to  the 
house  and  garden  was  of  no  consequence,  but  that  they  must  be  satisfied  that 
the  defendant  removed  the  fences  unlawfully  and  maliciously  with  the  intent 
'  to  injure  the  owner  of  the  premises.  He  said,  if  defendant  had  not  legal  right 
to  the  premises  on  which  the  fence  was  situated  when  he  took  possession  ol 
the  house  and  garden,  yet  in  point  of  fact  he  believed  he  had  such  right,  and 
,  acted  under  such  Impression  of  his  right,  he  would  not  be  guilty  of  willfully 
and  maliciously  throwing  down  the  fences  of  the  .prosecutor.  The  jury  found 
the  defendant  guilty.  He  moved  for  a  new  trial.  The  motion  was  overruled, 
and  defendant  was  fined  five  dollars,  and  ordered  to  be  Imprisoned  in  the  coimty 
Jail  twenty-four  hours.    He  appealed. 

TuRLBT,  J.,  delivered  the  opinion  of  the  court.  <'  This  \b  an  indictment  against 
the  defendant,  Goforth,  for  malicious  mischief;  and  the  spedflcation  is,  that 
he  did  maliciously,  unlawfully  and  willfully  throw  down  the  fences  of  Thomas 
J.  Chase. 

**  The  proof  shows  that  Goforth  had  rented  of  Chase  a  lot  of  ground  to  be  culti- 
vated in  com;  that  Chase  permitted  mm  to  Uve  in  a  cabin  on  his  land  round 
which  there  was  a  small  lot  of  open  ground,  under  fence,  which  he  was  also 
permitted  to  use  for  a  garden ;  that  during  the  time  he  was  thus  in  the  use  and 
occupation  of  the  premises,  he  took  a  portion  of  the  rails  from  the  fence  for  the 
purpose  of  making  a  pig  pen,  but  that  he  left  the  fence  when  he  gave  up  the 
possession  of  the  cabin  in  aa  good  or  better  condition  than  he  found  it.  There 
is  no  pretense  whatever  for  holding  that  the  removal  of  the  rails  from  the  fence 
was  with  an  unlawful,  willful  and  malicious  intent  to  injure  Chase,  but,  on  the 
contrary,  with  the  belief  of  his  right,  arising  out  of  his  occupation  of  the 
premises,  so  to  use  the  rails.  The  proof,  then,  does  not  sustain  the  verdict 
found  by  the  jury,  and  the  judgment  of  the  Circuit  Court  will  therefore  be  re. 
versed,  and  the  case  remanded  for  a  new  trial.*' 

f  165.  ObetrootlnfftlieWorldnffoflilnea-— iartalce.---InJ2.v«ifatlA«i0«,ilt 
was  held  that  a  statute  which  enacted  that  whoever  shall  unlawfully  and  mali- 
ciously do  certain  acts  with  intent  to  damage  or  obstruct  the  working  of  a  mine, 
should  be  guilty  of  a  felony,  did  not  render  a  person  criminally  liable  for  acts 
causing  such  damage,  done  in  the  bonafde  exercise  of  a  supposed  right.    It  ap- 

tUO«z,5(18T7}. 
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peared  tbat  in  1865  the  prosecator  obtained  from  the  Crown  a  gale  within  the 
Hundred  of  St.  Bravela  In  the  Forest  of  Dean,  containing  the  <'  Invention" 
pit.    One  Elton  obtained  a  neighboring  mine. 

In  1878  the  prosecutor  entered  into  an  agreement  with  the  prisoner  Mathews 
by  wliich  the  latter  was  to  work  the  gale,  and  ultimately  divide  the  profits. 

The  working  began  and  continued  until  1874. 

In  April,  1874,  the  prisoner,  Matthews  bought  £lton*s  property. 

From  1874  to  1875  the  working  ceased. 

In  June,  1875,  the  prosecutor  began  to  work  the  "  Invention  "  pit,  so  as  to 
connect  his  workings  with  an  old  pit  in  the  neighboring  ground  aforesaid. 

In  May,  1876,  he  heard  from  the  prisoner,  Matthews,  that  unless  he,  the  pros- 
ecutor, bought  the  mine  which  had  belonged  to  Elton,  he,  the  prisoner,  would 
stop  up  an  air  shaft  on  it.  The  prosecutor  went  on  working  and  did  not  buy 
the  property.  By  Rule  1,  of  those  made  by  the  commissioners  for  the  Forest 
of  Dean,  "All  persons  now  or  at  any  time  hereafter  holding  one  or  more  gale 
or  gales  of  any  mine  or  mines  of  coal  within  the  Hundred  of  St.  Bravels,  shall 
be  entitled  to  the  free  and  unrestricted  use  and  enjoyment  of  all  the  levels, 
draughts,  drains,  cuts,  out  and  water-courses,  pits,  shafts,  and  pit  heads,  be- 
longing or  appertaining  to  the  gale  or  gales  so  holden,  with  liberty  to  dig,  sink, 
work,  and  drive,  make  and  use  sueh  levels,"  etc.  On  the  1st  day  of  June,  1876, 
the  prisoner  Matthews,  and  the  prisoner  Twigg,  his  workman,  acting  under  his 
directions,  stopi>ed  up  the  airway.  On  the  ISth  of  July,  1876,  the  prosecutor's 
solicitors  wrote  to  the  prisoner  Matthews:  "We  have  been  consulted  on  the 
subject  of  your  having  stopped  up  the  pit  on  your  land,  part  and  parcel  of  the 
<  Invention '  Colliery,  whereby  you  have  stopped  up  the  airway  of  the  otber  pit 
being  worked  by  Bir.  Matthews,  belonging  to  the  same  work,  by  which  yoa  and 
those  who  assist  you  have  rendered  yourselves  liable  to  severe  punishment, 
and  unless  you  remove  the  obstruction  within  forty-eight  hours  from  the  deliv- 
ery of  this  letter  to  you,  application  will  be  made  to  the  justices  at  Llttledean,  on 
Monday  next,  for  a  warrant  against  all  parties  concerned  in  stopping  up  the  air- 
way." The  prisoners  disregarded  the  letter  and  did  not  remove  the  obstruc- 
tion, whereupon  the  prosecution  was  instituted. 

Bbbtt,  J.,  to  the  counsel  for  the  prosecution,  at  the  end  of  the  opening 
speech.  There  is  no  case  against  the  prisoner  Twigg.  Let  him  stand  aside. 
You  say  the  prisoner,  Matthews,  has  committed  a  felony.  When?  Latorenee. 
When  he  stopped  up  the  airway.  Brett,  J.  Then  the  soliciting  either  amounts 
to  an  attempt  to  compound  a  felony,  or  treats  the  acts  of  the  prisoner  as  done 
in  the  exercise  of  an  alleged  right.  But  the  act  must  be  done  maliciously, 
wickedly.  I  am  perfectly  clear  that  the  prisoner  is  not  within  the  statute;  if 
be  did  the  act  In  bona  fide  exercise  of  an  alleged  right.  Lawrence,  Where  the 
act  is  willfully  done,  malice  is  presumed.  As  in  cases  of  arson;  even  if  a  man 
by  willfully  setting  fire  to  his  own  house,  bums  also  the  house  of  one  of  his 
neighbors,  it  will  be  felony ,i  for  the  law  in  such  case  implies  malice,  particu- 
larly if  the  party's  house  wero  so  situated  that  the  probable  consequence  of  Its 
taking  fire  was  that  the  fire  would  communicate  to  the  houses  in  its  neighbor- 
hood; and  generally,  if  the  act  be  proved  to  have  been  done  wilUully,  it  may  be 
Inferred  to  have  been  done  maliciously  tmless  the  contrary  be  proved.*  The  ab- 
sence of  malice  or  spite  to  the  owner  Is  no  answer  to  the  charge.*    [Bkbtt,  J. 

1  Bee  B.  v,  Probert,  S  Bast  P.  0. 1060, 1081 ;         *  Bromage  v,  Prosaer,  4  B.  A  0.  M7,  S5S. 
B. «.  Isaac,  lb.  108L  •  Arohbold'a  Or.  PL  A  Ev.  (18th  ad.)  S87. 
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If,  of  coarse,  you  were  able  to  prove  that  he  intended  to  spite  George  Mat- 
thews, the  case  ironld  be  different].    He  disregarded  the  notice. 

Bbbtt,  J.  The  case  has  been  opened  with  perfect  clearness,  and  I  am  of  the 
opinion  that  if  every  fact  stated  were  proved  there  wonld  be  no  case  to  go  to 
the  Jury;  because  I  think  the  act  charged  must  be  done  not  only  willfully,  but 
maliciously,  that  is  to  say,  with  a  wicked  mind,  and  if  it  is  done  under  a  bona 
flde  claim  of  right  it  is  not  done  maliciously  according  to  our  criminal  law. 
The  evidence  to  be  adduced  shows  that  the  prisoner  did  the  act  after  notice 
and  openly,  and  it  is  preposterous  to  say  that  he  did  it  otherwise  than  under  a 
bonajlde  claim  of  right.  Whether  he  had  aright  or  not,  must  be  tried  in  a  civil 
court,  and  indeed  it  is  evident  from  the  letter  that  the  prosecutor  considered 
that  the  prisoner  was  acting  under  such  botia  flde  claim  of  right.  Both  pris- 
oners must  be  discharged.  Verdiet  of  not  guiUy  entered. 

§  166.  Perjury — Mistake  of  Law.  — Perjury  can  not  be  founded  on  a  mis- 
take or  misconstruction  in  a  clause  of  a  deed.^ 

In  B.  Y  Dodeioorthf*  the  prisoner  being  indicted  for  giving  a  false  answer  as  to 
his  qualifications  as  an  elector,  Lord  Dbnmam,  C.  J.,  charging  the  jury  said: 
"  I  do  not  think  you  ought  to  convict  a  person  who  possessed  property  equal  in 
value  to  that  which  he  held  at  the  time  of  the  registration,  if  he  has  acted  bona 
flde  and  has  been  governed  in  his  conduct  in  a  matter  of  law  by  persons  who  are 
conversant  with  law  and  who  have  told  him  that  he  possessed  the  same  quali- 
fication to  vote  for  which  his  name  was  originally  Inserted  in  the  register  of 
voters." 

In  an  Alabama  case  it  is  said :  **  Evidence  of  the  advice  of  the  attorney  of 
Hood  at  the  time  the  affidavit  was  drawn .  and  sworn  to,  was  competent  to 
show  the  absence  of  corrupt  motive.  It '  was  competent  to  show  that  the 
accused  might  have  been  thus  led  into  a  mistake.  Then  the  oath,  though  un- 
truthful, could  not  have  been  perjury."  * 

In  UhUed  States  v.  Connorf^  it  was  held  that  a  bankrupt  who  in  his  schedule 
sworn  to  by  him  has  omitted  certain  items  by  the  advice  of  his  counsel  is  not 
guilty  of  perjury.  **  The  defendant,"  said  Mr.  Justice  McLean,  <*  was  indicted 
for  perjury  under  the  bankrupt  law,  and  was  found  guilty  by  the  jury  at  the  last 
term,  the  presiding  judge  being  absent.  The  indictment  contained  but  one 
count,  charging  the  defendant  with  having  furnished  a  false  inventory  of  his 
property,  in  not  including  his  interest  in  a  house  and  lot,  his  interest  in  a  gro- 
cery store,  and  in  certain  choses  in  action  The  verdict  was  general,  and  a 
motion  being  made  at  the  last  term  for  a  new  trial.  It  was  continued  to  the 
present  term.  This  motion  Is  opposed  on  the  ground  that  the  circuit  courts  ot 
the  United  States  have  no  power  to  grant  new  trials,  in  any  case  of  felony;  that 
the  common  law  must  be  their  guide,  and  that  at  co oimon  law,  no  new  trial  in 
a  criminal  case  can  be  granted  except  in  case  of  misdemeanor.  This  question 
was  considered  and  decided  in  the  UnUed  Statee  v.  Keen^^  and  it  will  not  be 
again  examined.  There  can  be  no  doubt  that  the  court  may,  on  cause  shown, 
grant  a  new  trial  in  any  criminal  case.  The  principal  ground  relied  on  for  a  new 
trial  is,  the  charge  to  the  jury  on  the  fact  proved,  that  the  schedule  being  made 
out  on  the  advice  of  a  lawyer,  a  full  statement  of  the  facts  being  submitted  to 

1  B. «.  Oreaplgiiy,  1  Bip.  S80  (ISOO).  «  8  MoLeaa,  678  (ISAS). 

a  8  0.  A  P.  S19.  »  I  MoLean.  429. 

•  Hood  «.  Stote,  44  Ala.  87  (1870),  oitliic 
Btalev.Lea,8Ala.608. 
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him,  did  not  exempt  the  defendant,  it  any  property  was  withheld  from  Us 
schedule,  from  the  charge  of  perjury.  The  maxim  is  admitted,  that  ignorance 
of  the  law  constitutes  no  excuse  for  the  commission  of  a  crime.  But  the  inten- 
tion with  which  the  act  is  done  must  give  a  character  to  the  act.  A  man  may 
innocently  commit  homicide.  If,  in  doing  a  lawful  act,  he  should  unintention- 
ally kill  a  fellow  creature,  he  is  in  no  sense  guilty  of  a  crime.  A  bankrupt  is 
bound  to  exhibit  a  true  schedule  of  all  his  properly,  and  if  he  fail  to  do  this, 
willfully  and  fraudulently,  he  is  guilty  of  perjury.  But  if  he,  being  unac- 
quainted with  the  requirements  of  the  law,  shall  be  advised  by  his  counsel, 
after  the  facts  have  been  fully  stated  to  him,  that  certain  items  of  property  are 
not  required  to  be  stated  on  his  schedule,  and  he  omits  them,  he  Is  not  guilty 
of  perjury.  He  acts  fairly  in  submitting  the  facts  to  his  counsel,  and,  by  act- 
ing under  his  adyice,  he  shows  a  desire  to  conform  to  the  law. 

"  To  constitute  perjury  under  the  law,  the  false  schedule  must  have  been  made 
corruptly  by  the  bankrupt,  and  with  the  intent  to  defraud  his  creditors.  The 
falsity  of  the  schedule  being  established  the  mitigating  circumstances  must  be 
shown  by  the  defendant,  and  if  no  excuse  be  proved,  the  fraudulent  intent  wlU 
be  inferred  from  the  act,  it  being  prima  fade  in  violation  of  the  law." 

A  new  trial  being  granted,  a  nolle  prosequi  was  entered. 

{  167.  Returning  Property  for  Taxation — Mistake. — Where  a  person  hon- 
estly believed  that  he  was  not  bound  to  return  for  taxation  property  from  the 
sale  of  stocks,  although  he  was  mistaken  and  his  affidavit  false,  he  was  held  not 
guilty  of  perjury .1 

§  168.  Bobbery— Bona  Fide  Belief  of  Ownership  of  Property. — In  B,  v.  MaU^* 
the  prisoner  was  indicted  for  robbing  John  Green,  a  gamekeeper  of  Lord  Dude, 
of  three  hare  wires  and  a  pheasant;  It  appeared  that  the  prisoner  had  set  three 
wires  in  a  field  belonging  to  Lord  Ducle,  in  one  of  which  the  pheasant  was 
caught;  and  that  Qreen,  the  gamekeeper,  seeing  this,  took  up  the  wires  and 
pheasant  and  put  them  into  his  pocket;  and  it  further  appeared,  that  the  pris- 
oner soon  after  ttiis,  came  np  and  said:  "Have  you  got  my  wires?  "  The 
gamekeeper  replied  that  he  had,  and  a  pheasant  tliat  was  caught  in  one  of  them. 
The  prisoner  then  asked  the  gamekeeper  to  pass  the  pheasant  and  wires  up  to 
him,  which  the  gamekeeper  refused;  whereupon  the  prisoner  lifted  up  a  large 
stick,  and  threatened  to  beat  the  gamekeeper's  brains  out  if  he  did  not  give 
them  up.  The  gamekeeper  fearing  violence  did  so.  Maclean^  for  the  proseco- 
tion,  contended,  that  by  law,  the  prisoner  could  have  no  property  in  either  the 
wires  or  the  pheasant;  and  as  the  gamekeeper  had  seized  them  for  the  use  of 
the  lord  of  the  manor  under  the  statute,*  it  was  a  robbery  to  take  them  from 
him  by  violence.  Vaughn,  B.  I  shall  leave  it  to  the  Jury  to  say  whether  the 
prisoner  acted  on  an  impression  that  the  wires  and  pheasant  were  his  property; 
for,  however  he  might  be  liable  to  penalties  for  having  them  in  his  possession, 
yet,  if  the  jury  think  that  he  took  them  under  a  bona  Jlde  impression  that  he 
was  only  getting  back  the  possession  of  his  own  property,  there  is  no  amtmue 
furandif  and  I  am  of  opinion  that  the  prosecution  must  fail. 

Verdictj  noi  (^uOty, 

1  United    States  v.   Smith,!  Sawy.  ST7      i  8  O.  ft.  P.  409  (1SS8.) 
(1S70).  '  5  Anne,  oh.  14  sec  4. 
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§  169.  Setting  Fire  to  Property— Mistake  of  Blffht.  —  In  B,  v,  2\oo8e,i  the 
prLBoner  was  indicted  for  having  set  fire.to  some  furze  growing  on  a  conunon,  it 
appearing  that  persons  living  near  the  common  had  occasionally  burnt  the 
furze  to  improve  the  growth  of  the  grass,  though  the  existence  of  any  such  right 
was  denied.  Said  Lopss,  J. :  <<  If  she  set  fire  to  the  furze,  thinking  she  had  a 
right  to  do  so,  that  would  not  be  a  criminal  offense.'* 

§  170.  Trespass  —  Belief  of  Sight  to  Property. — Taking  property  under  a 
bona  fide  claim  of  right,  is  not  trespass,^  as  to  remove  a  fence,*  or  to  cut  down 
trees,*  or  remove  a  portion  of  a  house.^ 

In  Dye  V.  CcmmofmeaUh^^  the  defendant  was  indicted  for  carrying  away  two 
bags,  the  property  of  Benjamin  Street.  He  was  convicted,  but  a  new  trial  was 
granted  by  the  Supreme  Court  <<  because  it  appears  to  us  that  the  verdict  was 
against  the  law  and  the  evidence.  Of  the  property,  which  Is  the  subject  of  the 
alleged  trespass,  the  defendant  was  the  general  fee  simple  owner,  by  purchase 
from  Hardesty,  the  former  owner.  The  prosecutor  was  at  most  a  bailee,  hav- 
ing a  special  or  qualified  property.  A  controversy  arose  between  them  as  to  the 
right  of  the  prosecutor  to  retain  the  property  until  paid  the  expenses  of  keep- 
ing, and  as  to  the  quaiUym  or  proper  charges  for  these  expenses.  The  defend- 
ant, the  owner,  without  a  breach  of  the  peace,  took  possession  of  his  property; 
leaving  the  prosecutor  to  his  legal  remedy  against  himself  or  Hardesty,  which- 
ever was  liable  for  his  demand.  It  certainly  was  not  the  purpose  of  the  act  of 
February,  1828,  upon  which  this  prosecution  is  founded,  to  convert  every  civil 
injury,  by  trespass  to  real  or  personal  property  into  an  Indictable  misdemeanor; 
but  it  was  intended  to  apply  to  acts  of  trespass  upon  the  property  of  another, 
committed  knowingly  and  willfully,  but  not  feloniously;  which  the  court  inter- 
prets to  mean,  without  color  of  title  or  claim  of  right,  bonafiAe^  and  not  feigned 
or  pretended  for  the  occasion.  If  the  defendant  did  not  commit  the  alleged 
trespass  knowingly  and  willfully  upon  the  property  of  the  prosecutor,  but  on 
the  contrary  believed  it  to  be  his  own,  and  that  he  had  a  bona  fide  right  to  It,  he 
was  not  amenable  to  prosecution  for  a  misdemeanor,  under  the  act  of  February, 
1823;  though  he  may  have  been  guilty  of  a  civil  trespass.  A  majority  of  the 
court  is  of  opinion  that  the  facts  certified  in  this  case  did  not  warrant  the  jury 
in  finding  a  rerdict  of  guilty,  because  these  facts  certainly  do  not  establish  that 
the  defendant  took  possession  of  and  carried  away  property  of  the  prosecutor 
willfully^  without  bonafi/de  color  of  title  or  claim  of  right,  and  knowing  or  be- 
lieving it  was  not  his  own.  Therefore  the  judgment  is  to  be  reversed,  the  ver- 
dict set  aside,  and  the  cause  remanded  for  a  new  trial  to  be  had  therein,  in 
oonformity  with  the  foregoing  opinion  of  the  court." 

In  State  t.  NeiMrk^^  Currdbr,  J.,  delivered  the  opinion  of  the  court  as  follows : 
<«  This  complaint  was  prosecuted  in  the  St.  Louis  Court  of  Criminal  Correction, 
and  was  founded  upon  the  Act  of  1869,*  providing  for  the  punishment  of  certain 
malicious  trespasses.  The  complaint  charges  that  the  defendant  wiUf  nlly,  and 
unlawfully  broke  and  severed  from  a  building  owned  by  thecomplalnant,;a  lock, 
plank  partition,  and  certain  platform  scales,  all  alleged  to  be  then  and  there  the 
proper^  of  the  complainant,  and  to  form  a  part  of  the  freehold.    At  the  trial 

1  U  Ck>x,  8S9  (1879).  *  State  v.  Kewkirk,  49  Mo.  4  (1871). 

•  State  V.  Ellen,  68  K.  C.  S81  (1878) ;  State  •  7  Gratt.  681  (1861). 

«.  Hanks,  68  K.  0.  619;  SUte  v,  Dodton,  6  ^  49 Mo. 84  (1871). 

Gold.  10  (1869).  *  Sets.  Laws  1868,  p.  71,  Waf  .  Stat.,  p.  4ei» 

»  Com.  V.  Cole,  16  Pa.  St.  187  (1806).  sect.  66. 

«  State  tr.  Eempf,  11  Mo.  (App.)  88  (1881) ; 
State  V.  Cresset,  81 K.  C.  679  (1879). 
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there  was  no  dUpnte  as  to  the  fact  of  the  severance  and  remoTal  of  the  fcaln 
and  plank  partition;  but  the  defendant  severed  and  removed  them,  claiming 
the  property  as  his  own,  or  that  of  the  firm  in  which  he  was  a  partner.  It  was 
in  evidence  that  the  scales  and  partition  were  pnt  into  the  building  while  it 
was  in  the  occapancy  of  the  defendant  and  his  partner,  as  tenants  nnder  the 
complainant,  and  for  their  convenience  as  tenants  in  the  nse  of  the  building. 
It  also  appeared  that  these  articles  were  removed  before  the  term  ei^ired,  but 
not  till  after  the  defendant  and  his  partner  had  assigned  the  residue  of  the 
term  to  other  parties,  who  attorned  to  the  complainant.  It  was  in  evidence, 
however,  that  the  new  parties  were  to  have  the  ose  of  the  scales  and  partition 
for  the  remainder  of  the  term,  under  and  by  virtue  of  an  express  arrangement 
with  their  assignors.  Before  the  term  fully  expired,  the  scales  and  partition 
were  removed  by  the  defendant,  and  tliis  is  the  trespass  complained  ot.  Was  it 
in  the  sense  of  the  statute,  willful  and  malicious?  In  our  view  the  statute  was 
never  intended  to  apply  to  a  case  like  this,  punishing  a  party  criminally  for 
acting  upon  a  mistaken  view  of  his  legal  rights.  There  is  not  the  slightest 
indication  in  the  evidence  that  the  defendant  acted  wantonly  or  otherwise  than 
upon  an  honest  conviction  of  what  he  believed  to  be  his  rights.  He  is  not 
punishable  for  that,  however  mistaken  he  may  have  been  as  to  the  respect- 
ive rights  of  himself  and  former  landlord.  Whether  his  opinion  on  the 
question  of  legal  right  was  right  or  wrong,  we  are  not  called  upon  to  decide, 
and  therefore  express  no  opinion  on  that  point.  The  law  is  liberal  towards 
tenants  who  make  improvements  for  their  own  particular  and  temporary  use, 
and  which  can  be  removed  without  working  substantial  injury  to  the  rented 
premises.    Primarily,  such  improvements  are  removable  by  the  tenant. 

«  Entertaining  the  opinion  that  there  was  no  evidence  showing  malice  In  the 
sense  of  the  statute,  the  Judgment  against  the  defendant  will  be  reversed,  and 
the  cause  remanded.    The  other  judges  concur." 

In  Palmer  v.  State,^  it  was  held  that  one  who  has  been  for  a  long  time  in  the 
habit  of  using  a  way  across  the  land  of  another,  and  believes  in  good  faith  that 
he  has  a  right  to  nse  it,  is  not  guilty  of  malicious  trespass  for  removing  a  fence 
placed  across  the  way. 

Downey,  C.  J.  "  This  was  a  prosecution  for  malicious  trespass,  based  on  an 
affidavit  filed  before  a  justice  of  the  peace,  charging  that  the  defendant,  on  or 
about  the  22d  day  of  March,  1878,  at,  etc.,  did  maliciously,  mischievously,  and 
unlawfully  injure  a  rail  fence  of  the  value  of  fifty  cents,  the  property  of  Ann 
£.  Wright,  James  M.  Wright,  William  C.  Wright,  Sarah  Wright,  and  Laura  S. 
Wright,  by  then  and  there  throwing  said  rails  of  said  fence  down  and  upon  the 
ground,  to  the  damage  of  said  Ann  E.  Wright,  etc.,  in  the  sum  of  fifty  cents, 
contrary  to  the  form  of  the  statute,  etc.  The  defendant  was  found  guilty  be- 
fore the  justice  of  the  peace,  and  appealed  to  the  Circuit  Court,  where,  upon  a 
trial  by  jury,  he  was  again  found  guilty.  He  then  moved  for  a  new  trial,  which 
was  denied  him,  and  there  was  final  judgment  against  him.  He  moved  the  court 
to  relieve  him  from  the  payment  of  costs  of  certain  witnesses,  summoned  by  the 
State,  but  not  examined,  amounting  to  over  fifty  dollars,  but  this  motion  was 
also  overruled.  In  view  of  the  conclusion  at  which  we  have  arrived  upon  the 
main  question  In  the  case.  It  Is  not  necessary  for  us  to  consider  the  question 
relating  to  the  taxation  of  costs. 

«  We  shall  consider  the  case  upon  the  question  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  of  the  jury,  which  was  presented  to  the  Circuit 

1  46  Ind.  888  (1878). 


TBE8PASS  —  MISTAKE  OF  RIGHT.  583 

Court  by  the  motion  lor  a  new  trial,  the  overruling  of  which  motion  is  assigned 
for  error.  The  prosecating  witnesses  are  the  widow  and  children  of  Roderick 
Wright,  deceased,  and  they  own  by  inheritance  from  him  a  tract  of  land  in  the 
form  of  an  oblong,  on  the  south  side  of  which  is  a  public  highway,  called  the 
Washington  and  Apraw  Road.  The  defendant's  land  adj oins  that  of  the  Wright's 
on  the  north.  From  twenty-five  to  thirty  years  ago,  there  was  a  road  or  lane, 
extending  from  the  above  named  highway  north,  through  the  Wright  land  and 
the  land  of  the  defendant.  This  last  named  road  was  never  laid  out  as  a  public 
highway,  but  was  used  by  the  public  to  a  considerable  degree.  This  was  the 
condition  of  things  when  the  Wright  land  was  purchased  by  Roderick  Wright, 
and  the  defendant;  land  was  purchased  by  him.  Twelve  or  fifteen  years  ago, 
the  travel  on  the  road  was  so  light  that  the  defendant  closed  up  the  road 
through  his  land,  and  the  public  acquiesced  in  this.  He  never,  however,  ceased 
to  use  the  road  himself  from  his  premises  through  the  Wright  land  to  the  Wash- 
ington and  Apraw  highway.  Roderick  Wright  threatened  to  stop  up  the  road 
on  his  land  by  hanging  gates  across  it,  but  on  objection  made  by  the  defendant, 
he  did  not  do  so.  About  two  years  before  the  trial,  Mrs.  Wright  said  to  the 
defendant,  that  the  lane  was  then  used  solely  by  him,  and  It  was  hard  for  her  to 
keep  two  strings  of  fence  simply  for  his  accommodation.  The  defendant,  at  her 
request,  put  up  the  fence  on  the  east  side  of  the  lane.  She  afterwards  attempted 
to  bargain  with  him  for  the  privilege  of  putting  gates  across  the  way,  but  they 
did  not  finally  agree.  Mrs.  Wright  then  sent  her  son  and  another  person,  and 
had  them  build  a  fence  across  the  way.  The  defendant  having  occasion  to  pass 
over  the  way,  and  finding  the  fence  across  It,  tore  it  .down  and  removed  the 
rails  out  of  the  way.  The  Wrights  then  commenced  the  prosecution  in  this 
case  for  malicious  trespass  against  the  defendant,  the  affidavit  being  made  by 
James  M.  Wright,  one  of  the  sons.  The  ball  of  snow  which  at  first  Is  easily 
rolled  by  a  single  hand,  by  Its  accumulations  becomes  so  great  that  It  can  no 
longer  be  moved.  The  single  spark  will  kindle  a  fiame  which  may  increase  to  a 
confiagration.    *  Behold,  how  great  a  matter  a  little  fire  klndleth  I ' 

"  This  is  a  mode  of  litigation  which  should  not  only  not  be  encouraged,  but  which 
should  receive  the  unequivocal  disapprobation  of  the  courts.  The  question  here 
involved  Is  one  of  purely  private  Interest  and  concern,  In  which  the  State  has 
not,  and  should  not  have,  the  least  lot  or  share,  except  to  furnish  the  necessary 
tribunal  In  which  the  parties  may  settie  the  controversy  between  them  by  the 
appropriate  civil  action.  Who  doubts  if  the  prosecuting  parties  had  Imown 
that  they  must  enter  the  lists  on  equal  terms  with  the  defendant,  employing 
their  own  attorney  instead  of  using  the  State's  attorney,  and  being  liable  for 
the  costs  of  the  action  which  they  might  bring,  in  the  event  that  they  were  un- 
successful, in  like  manner  as  the  defendant  was*  liable  for  costs  If  the  case  was 
decided  against  him,  that  they  would  have  hesitated  to  embroil  themselves  and 
vicinity  in  a  tedious,  vexatious,  expensive,  and  perhaps  unnecessary  lawsuit? 
There  Is,  in  this  case,  no  more  real  ground  on  which  to  prosecute  the  defendant 
for  malicious  trespass  than  there  would  be  for  an  action  for  malicious  prosecu- 
tion of  this  case,  to  be  brought  by  the  defendant  here  against  the  prosecuting 
witnesses.  If  there  is  any  question  about  the  defendant's  ultimate  right  to  the 
way  in  dispute,  there  certainly  is  no  question  as  to  the  fact  that  he  believed  in 
good  faith  that  he  had  such  right,  and  that  It  was  In  pursuance  of  that  belief 
that  he  removed  the  obstruction  wMeh  had  been  placed  in  the  way  by  the  prose- 
cuting parties.  Even  the  witnesses  for  the  State  testify  that,  while  he  was  In 
the  act  of  removing  the  fence,  he  stated  Ibat,  *  he  had  a  right  to  have  the  kma 
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open.'  There  is  an  nttter  failure  of  the  eTidence  to  show  any  malice  on  the 
part  of  the  defendant  in  removing  the  fence.  The  lane  was  thirty  feet  wide, 
and  according  to  what  we  know  of  Virginia  worm  fence,  it  wonld  require  four 
panels  to  reach  across  the  lane.  The  number  of  rails  required  would  probably 
be  forty.  The  jury  found  that  the  damage  done  to  them  by  removing  them  out 
of  the  way — it  is  not  shown  that  they  were  otherwise  injured — was  fifty  cents. 
This  damage,  we  presume,  is  mostly  imaginary.  Some  of  the  witnesses  put  the 
damage  at  fifteen  cents.    This  is  very  exact! 

« In  Howe  y.  StatCy^  the  defendant  was  indicted  for  destroying  timber  on  the 
land  of  which  he  had  possession,  but  there  was  a  question  whether  the  contract 
by  which  he  held  It  was  valid  or  not.  The  court  said :  '  We  think  that  a  crim- 
inal prosecution  can  not  be  maintained  under  the  circumstances  involved  in  this 
case.  If  any  other  ruling  was  to  prevail,  a  man  might  be  liable  to  prosecutions 
for  acts  committed  whilst  in  the  possession  of  lands  under  contracts  declared 
fraudulent  at  the  end  of  a  long  and  doubtful  lawsuit  in  the  nature  of  a  chancery 
proceeding.'  Windsor  v.  StcUe^*  was  a  prosecution  for  malicious  trespass 
committed,  as  was  alleged,  upon  a  dwelling-house  belonging  to  the  trustees  of 
a  church;  the  defendant,  claiming  to  be  the  owner,  had  removed  the  doors,  etc. 
The  court  said :  <  We  do  not  think  a  criminal  prosecution  a  proper  mode  of 
tiying  the  title  to  real  estate.  A  person  without  color  of  title  could  not  defeat 
a  criminal  prosecution  for  malicious  trespass  upon  lands,  by  setting  up  a  title 
thereto  in  himself;  but  when  he  has  a  paper  title,  apparently  valid  on  its  face, 
and  claims,  in  good  faith,  to  be  the  owner,  and  in  possession,  either  by  himself 
or  others,  occupying  by  his  direction,  he  can  not  be  prosecuted  criminally  for  a 
trespass  committed  thereon  by  him,  to  the  damage  of  a  third  person,  although 
such  third  person,  in  the  end,  may  prove  to  have  the  better  title.' 

<  In  Goforth  v.  State,*  it  was  decided  that  where  the  defendant  threw  down  the 
fence  of  another  unlawfully  and  without  right,  under  the  impression  that  he 
had  a  legal  right  to  do  so,  he  was  not  guilty  of  malicious  mischief.  In  Dye  v. 
Commonwealthf^  it  was  held  that  the  statute  of  Virginia,  to  punish  malicious 
trespass,  was  intended  to  apply  to  trespass  upon  property  of  another,  without 
either  color  of  title  or  claim  of  right  bona  fide,  and  not  feigned  for  the  occasion; 
and  not  to  cases  where  there  is  bona  fide  claim  of  right  to  the  property. 
Begina  v.  Longford,^  was  an  indictment  against  several  persons,  under  a  stat^ 
for  the  felonious  demolition  of  a  house.  Fatteson,  J.,  said  in  his  directions  to 
the  jury:  '  I  think  also,  that  on  this  statute  a  felonious  demolition  of  a  house 
can  only  be  where  a  number  of  persons  begin  to  demolish  or  actually  demolish 
the  house  from  some  wrong  motive  or  other.  If,  therefere,  you  believe  that 
there  was  a  riot,  and  that  these  persons  to  spite  the  old  man  did  that  which  the 
witnesses  have  stated  them  t6  have  done,  it  is  a  felonious  demolition  of  the 
house  within  the  meaning  of  this  act  of  Parliament.  But  even  if  there  vTas  a 
riot,  if  you  believe  that  the  prisoners  really  thought  that  it  was  young  Phillips' 
house'  (Phillips  being  one  of  the  prisoners),  <and  that  they  did  all  this  bona 
fide  in  the  assertion  of  a  supposed  right,  that  will  take  the  case  out  of  the  oper> 
atlon  of  the  statute,  and  the  demolition  of  the  house  would  not  be  felonious* 
and  you  ought  to  acquit  the  prisoner." 
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*'  The  judgment  is  reveraed,  and  the  caiiae  remanded  with  instractions  to  grant 
a  new  trial." 

§  171.  Ijand  Held  Under  Frandnlent  Oontraot^-Orlzninal  Treepaes.  —  In 
Howe  y.  Stated  It  was  held  that  a  man  was  not  liable  to  a  criminal  prosecution 
for  destroying  timber  on  lands  of  which  he  held  possession  by  virtue  of  a  fraud- 
ulent contract  of  purchase.  <<  We  think,"  said  the  courti  '<  if  any  other  ruling 
was  to  prevail,  a  man  might  be  liable  to  prosecutions  for  acts  committed  whilst 
in  the  possession  of  lands  under  contracts  declared  fraudulent  at  the  end  of  a 
long  and  doubtful  lawsuit^  in  the  nature  of  a  chancery  proceeding." 

§§  172, 178.  Paper  Title — Mlataka  of  Law—  MalidoaB  Treapasa. — In  Wind»or 
y.  Statef^  where  a  person  had  a  paper  title  to  property  apparently  valid  on  its 
face,  and  claimed  in  good  faith  to  be  the  owner,  and  was  in  possession  by  himself 
or  agent,  a  prosecution  against  him  for  a  malicious  trespass  to  the  damage  of  a 
third  person  was  not  sustained,  though  such  person  in  the  end  proved  to  have 
the  better  title. 

WoRDKNy  J.  **  Prosecution  against  Windsor  for  a  malicious  trespass  com- 
mitted by  him,  as  was  alleged,  upon  a  dweUing-house  belonging  to  the  *  trus- 
tees, in  trust  for  the  Methodist  Episcopal  Church  of  the  Indiana  Annual 
Ck>nference.'  Trial  by  the  court,  conviction  and  judgment,  a  motion  for  a  new 
trial  liaving  been  overruled.  It  appears  by  the  evidence,  all  of  which  is  set  out 
that  at  the  time  the  trespass  was  committed,  one,  Ijlndsay  EUdns,  was  in  posses- 
sion of  the  property  by  the  direction  of  the  defendant,  but  was  about  moving 
onty  and  had  moved  a  part  of  his  household  furniture,  and  one,  Sarah  Jane  Cone, 
was  about  moving  into  the  house,  or  perhaps  had  moved  in,  by  the  authority  of 
the  trustees  of  the  church.  The  defendant  claimed  the  property  as  his  own, 
and  removed  the  doors,  and  otherwise  injured  the  house,  saying  that  he  was 
going  to  move  it  away.  In  March,  1848,  one  Samuel  Winegar  and  wife  con- 
veyed the  land  on  which  the  house  stood,  to  the  trustees  of  the  church,  but  at 
what  time  the  deed  was  recorded  does  not  appear.  The  land  thus  conveyed 
was  a  small  piece  estimated  to  contain  three  acres  and  a  half  out  of  a  certain 
tract.  Afterwiirds,  in  September,  1852,  the  said  Winegar  and  wife  conveyed 
the  whole  of  said  tract,  without  exception  or  reservation,  to  said  Lindsay 
ElUns,  and  in  December,  1854,  Elklns  and  wife  conveyed  the  above  tract  to  the 
defendant.  The  defendant  thus  liad  a  paper  title  to  the  premises,  derived  from 
the  same  source  as  that  held  by  the  trustees.  It  may  have  been  a  valid  title, 
for  it  does  not  appear  at  what  time  the  deed  to  the  trustees  was  recorded,  nor 
was  there  any  evidence  showing  that  either  Elklns  or  the  defendant  had  notice 
thereof  before  receiving  their  respective  conveyances.  The  house  appears 
to  have  been  in  the  possession  of  the  defendant,  as  Elklns  was  occupying  it 
by  his  direction.  The  question  arises  whether,  under  these  drcumstanoes,  the 
defendant  can  be  held  responsible  criminally,  for  a  trespass  committed  upon 
the  house.  We  think  not.  In  Howe  v.  State,*  it  was  decided  that  a  man 
can  not  be  held  criminally  responsible  for  destroying  timber  upon  lands  of 
which  he  holds  the  possession  by  virtue  of  a  contract  obtained  by  fraud.  We 
do  not  think  a  criminal  prosecution  a  proper  mode  of  trying  the  title  to  real 
real  estate.  A  pemon  without  color  of  title,  could  not  defeat  a  criminal  prose- 
cution for  malicious  trespass  upon  lands,  by  setting  up  a  title  thereto  in  him- 
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be  wholly  inopenttive.  And  there  is  certainly  much  reason  for  saying  that  the 
forfeitnre  provided  for  is  intended  as  a  camnlative  penalty  for  the  commission 
of  the  act  jnst  made  criminal.  The  word  such  in  the  expression  *  snch  nn- 
anthorized  person,*  can  only  refer  to  the  person  jnst  referred  to»  —  that  is  one 
who  has  willfully  removed  the  seals  just  described;  and  these  indicia^  though 
not  controlling,  must  strengthen  the  probabilities  that  Ck>ngress  did  not  intend 
to  declare  that  consequences  so  penal  as  the  forfeiture  of  the  merchandise  of 
an  entire  stranger  to  the  transaction,  and  of  a  carrier  wholly  innocent  of  blame, 
should  be  visited  upon  such  parties,  because  a  third  person,  equally  innocent 
of  improper  or  unlawful  intentions,  had,  by  mistake,  and  in  ignorance  of  their 
character  and  purpose,  removed  the  seals  of  a  government  agent.  It  may  well 
be  that  Congress  intended  that  property  owners  and  carriers  should  be  re- 
sponsible for  the  integrity  and  good  faith  of  those  to  whom  they  had  entrusted 
the  care  of  merchandise  and  property,  passing  through  the  country  under 
official  seals;  but  it  can  hardly  be  supposed  that  this  responsibility  was  in- 
tended to  be  extended  to  a  case  like  the  present. 

«  The  words  '  as  aforesaid,'  near  the  close  of  the  section,  may  liave  been  in- 
tended to  apply  to  the  first  as  well  as  to  the  last  portion  of  the  sentence,  and  if 
a  comma  were  inserted  immediately  before  these  words,  as  well  as  after  them, 
such  would,  I  think,  be  the  necessary  construction  of  the  sentence.  There  is, 
however,  no  comma  immediately  before  those  words,  and  though  the  punctu- 
ation of  a  statute,  as  printed,  affords  no  very  decisive  means  for  determining 
its  construction,  yet,  so  far  as  it  affects  the  question,  the  ponctuation  is  un- 
doubtedly an  indication  that  the  words  *  as  aforesaid '  are  only  intended  to 
apply  to  the  affixing  and  not  to  the  removing  of  seals. 

<<  But  a  strong  argument  in  favor  of  giving  these  words  a  broader  application 
may  be  based  upon  the  fact  that  they  would  seem  to  have  no  effect  unless  they 
can  be  applied  to  the  first  branch  of  the  sentence.  The  word  such  precedes  the 
words  '  seals,  or  other  thing  purporting  to  be  a  seal,'  and  the  word  wrong- 
fully is  nsed  in  respect  to  the  attaching  of  seals,  so  that  there  would  seem  to 
be  no  reason  for  using  the  words  *  as  aforesaid,'  in  regard  to  the  attaching  of 
seals,  whilst  their  use  in  respect  to  the  removal  of  seals  would  render  it  dear 
that  the  forfeiture  for  snch  removal  was  intended  only  when  such  removal  was 
wUlful. 

'<  After  a  careful  consideration  of  the  language  of  the  act,  I  am  strongly  in- 
clined to  the  opinion  that  in  order  to  produce  a  forfeiture  there  must  be  proof 
that  the  consular  seals  were  wiUfully  removed. 

<<  It  must  be  conceded  that  the  construction  which  I  have  deemed  it  my  duty 
to  give  to  the  statute  on  which  the  proceedings  in  this  case  have  been  based,  is 
not  free  from  doubt;  but  if  the  questions  discussed  were  now  doubtful,  and 
even  if  the  judicial  mind  was  slightly  inclined  to  the  opposite  construction, 
rather  than  to  the  one  now  adopted,  it  is  supposed  that  in  a  case  like  this,  involv- 
ing a  forfeiture,  and  when  no  improper  motive  existed,  the  final  judgment  of  the 
court  should  still  be  for  the  claimants.  In  the  case  of  The  EnUrpriMet^  Mr. 
Justice  Livingstonsaid :  'A  court  has  no  option  where  any  considerable  ambiguity 
arises  on  a  penal  statute,  but  is  bound  to  decide  in  favor  of  the  party  accused;  * 
and  although  this  doctrine  ought  not  to  be  acted  upon  except  in  a  case  of 
serious  and  considerable  doubt,  it  may  well  be  considered  as  relieving  a  conrt 
from  all  embarrassment  in  deciding  a  case  like  the  present. 

ilPaine,  84. 
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*'  The  jadgment  is  reveraed,  and  fha  cause  remanded  with  instractions  to  grant 
a  new  trial." 

f  171*  I<and  Htid  Utider  Fraudulent  Oontraot— Orlzninal  Treepaas.  —  In 
Howe  V.  State^^  it  was  held  that  a  man  was  not  liable  to  a  criminal  prosecution 
for  destroying  timber  on  lands  of  which  he  held  possession  by  rirtue  of  afrand- 
nlent  contract  of  purchase.  **  We  think,*'  said  the  conrti  "  if  any  other  ruling 
was  to  prevail,  a  man  might  be  liable  to  prosecutions  for  acts  committed  whilst 
in  the  possession  of  lands  under  contracts  declared  fraudulent  at  the  end  of  a 
long  and  doubtful  lawsuit,  in  the  nature  of  a  chancery  proceeding." 

§§  172,178.  PaxMrTltle— WatakeofLaw— MaUdonsTreapafla.— InTF<^(bor 
y.  StaUf^  where  a  person  had  a  paper  title  to  property  apparently  valid  on  its 
face,  and  claimed  in  good  faith  to  be  the  owner,  and  was  in  possession  by  himself 
or  agent,  a  prosecution  against  him  for  a  malicious  trespass  to  the  damage  of  a 
third  person  was  not  sustained,  though  such  person  in  the  end  proved  to  have 
the  better  title. 

WoRDKN,  J.  "  Prosecution  against  Windsor  for  a  malicious  trespass  com- 
mitted by  him,  as  was  alleged,  upon  a  dwelling-house  belonging  to  the '  trus- 
tees, in  trust  for  the  Methodist  Episcopal  Church  of  the  Indiana  Annual 
Ck>nference.'  Trial  by  the  court,  conviction  and  Judgment,  a  motion  for  a  new 
trial  having  been  overruled.  It  appears  by  the  evidence,  all  of  which  is  set  out 
that  at  the  time  the  trespass  was  committed,  one,  Lindsay  EUdns,  was  in  posses- 
sion of  the  property  by  the  direction  of  the  defendant,  but  was  about  moving 
out,  and  had  moved  a  part  of  his  household  furniture,  and  one,  Sarah  Jane  Cone, 
was  about  moving  into  the  house,  or  perhaps  had  moved  in,  by  the  authority  of 
the  trustees  of  the  church.  The  defendant  claimed  the  property  as  his  own, 
and  removed  the  doors,  and  otherwise  injured  the  house,  saying  that  he  was 
going  to  move  it  away.  In  March,  1848,  one  Samuel  Winegar  and  wife  con- 
veyed the  land  on  which  the  house  stood,  to  the  trustees  of  the  church,  but  at 
what  time  the  deed  was  recorded  does  not  appear.  The  land  thus  conveyed 
was  a  small  piece  estimated  to  contain  three  acres  and  a  half  out  of  a  certain 
tract.  Afterw^urds,  in  September,  1852,  the  said  Winegar  and  wife  conveyed 
the  whole  of  said  tract,  without  exception  or  reservation,  to  said  Lindsay 
ElUns,  and  in  December,  1854,  Elklns  and  wife  conveyed  the  above  tract  to  the 
defendant.  The  defendant  thus  had  a  paper  title  to  the  premises,  derived  from 
the  same  source  as  that  held  by  the  trustees.  It  may  have  been  a  valid  title, 
for  it  does  not  appear  at  what  time  the  deed  to  the  trustees  was  recorded,  nor 
was  there  any  evidence  showing  that  either  Elklns  or  the  defendant  had  notice 
thereof  before  receiving  their  respective  conveyances.  The  house  appears 
to  have  been  In  the  possession  of  the  defendant,  as  Elldns  was  occupying  It 
by  his  direction.  The  question  arises  whether,  under  these  circumstances,  the 
defendant  can  be  held  responsible  criminally,  for  a  trespass  committed  upon 
the  house.  We  think  not.  In  Howe  v.  State,*  it  was  decided  that  a  man 
can  not  be  held  criminally  responsible  for  destroying  timber  upon  lands  of 
which  he  holds  the  possession  by  virtue  of  a  contract  obtained  by  fraud.  We 
do  not  think  a  criminal  prosecution  a  proper  mode  of  trying  the  title  to  real 
real  estate.  A  person  without  color  of  title,  could  not  defeat  a  criminal  prose- 
cution for  malicious  trespass  upon  lands,  by  setting  up  a  title  thereto  in  him^ 
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be  wholly  inoperative.  And  there  is  certainly  much  reason  for  saying  that  the 
f orf eitare  provided  for  is  intended  as  a  camnlative  penalty  for  the  commission 
of  the  act  jnst  made  criminal.  The  word  such  in  the  expression  *  such  nn- 
authorized  person/  can  only  refer  to  the  person  jast  referred  to,  —  that  is  one 
who  has  willfolly  removed  the  seals  just  described;  and  these  indicia^  thoagh 
not  controlling,  must  strengthen  the  probabilities  that  Congress  did  not  intend 
to  declare  that  consequences  so  penal  as  the  forfeiture  of  the  merchandise  of 
an  entire  stranger  to  the  transaction,  and  of  a  carrier  wholly  innocent  of  blame, 
should  be  visited  upon  such  parties,  because  a  third  person,  equally  innocent 
of  improper  or  unlawful  intentions,  had,  by  mistake,  and  in  ignorance  of  their 
character  and  purpose,  removed  the  seals  of  a  government  agent.  It  may  well 
be  that  Congress  intended  that  property  owners  and  carriers  should  be  re- 
sponsible for  the  integrity  and  good  faith  of  those  to  whom  they  had  entrusted 
the  care  of  merchandise  and  property,  passing  through  the  country  under 
official  seals;  but  It  can  hardly  be  supposed  that  this  responsibility  was  in- 
tended to  be  extended  to  a  case  like  the  present. 

«  The  words  <  as  aforesaid,'  near  the  close  of  the  section,  may  have  been  in- 
tended to  apply  to  the  first  as  well  as  to  the  last  portion  of  the  sentence,  and  if 
a  comma  were  inserted  immediately  before  these  words,  as  well  as  after  them, 
such  would,  I  think,  be  the  necessary  construction  of  the  sentence.  There  is, 
however,  no  comma  immediately  before  those  words,  and  though  the  punctu- 
ation of  a  statute,  as  printed,  affords  no  very  decisive  means  for  determining 
its  construction,  yet,  so  far  as  it  affects  the  question,  the  punctuation  is  un- 
doubtedly an  indication  that  the  words  <  as  aforesaid '  are  only  intended  to 
apply  to  the  affixing  and  not  to  the  removing  of  seals. 

"  But  a  strong  argument  in  favor  of  giving  these  words  a  broader  application 
may  be  based  upon  the  fact  that  they  would  seem  to  have  no  effect  unless  they 
can  be  applied  to  the  first  branch  of  the  sentence.  The  word  such  precedes  the 
words  <  seals,  or  other  thing  purporting  to  be  a  seal,'  and  the  word  wrong- 
fully is  used  in  respect  to  the  attaching  of  seals,  so  that  there  would  seem  to 
be  no  reason  for  using  the  words  <  as  aforesaid,'  in  regard  to  the  attachini^  of 
seals,  whilst  their  use  in  respect  to  the  removal  of  seals  would  render  it  clear 
that  the  forfeiture  for  such  removal  was  intended  only  when  such  removal  was 
willful. 

*<  After  a  careful  consideration  of  the  language  of  the  act,  I  am  strongly  in- 
clUied  to  the  opinion  that  in  order  to  produce  a  forfeiture  there  must  be  proof 
that  the  consular  seals  were  willfully  removed. 

<<  It  must  be  conceded  that  the  construction  which  I  have  deemed  it  my  du^ 
to  give  to  the  statute  on  which  the  proceedings  in  this  case  have  been  based,  is 
not  free  from  doubt;  but  if  the  questions  discussed  were  now  doubtful,  and 
even  if  the  judicial  mind  was  slightly  iDclined  to  the  opposite  construction, 
rather  than  to  the  one  now  adopted,  it  is  supposed  that  ^  a  case  like  this,  involv- 
ing a  forfeiture,  and  when  no  improper  motive  existed,  the  final  judgment  of  the 
court  should  still  be  for  the  claimants.  In  the  case  of  The  ErUerpriaef^  Mr. 
Justice  Livingston  said :  < A  court  has  no  option  where  any  considerable  ambigui^ 
arises  on  a  penal  statute,  but  is  bound  to  decide  in  favor  of  the  par^  accused; ' 
and  although  this  doctrine  ought  not  to  be  acted  upon  except  in  a  case  of 
serious  and  considerable  doubt,  it  may  well  be  considered  as  relieving  a  court 
from  all  embarrassment  in  deciding  a  case  like  the  present. 
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«The  plaintiff  most  have  jadgment  upon  the  special  verdict,  but,  as  the  lawol 
tiie  case  was  unsettled  and  doubtf nl,  the  nsaal  certificate  of  probable  cause  will 
be  granted,  notwithstanding  the  fact  that  I  have  a  very  decided  opinion  that  the 
case  is  one  which  shonld  not  have  been  prosecuted.  After  the  facts  had  been 
made  known  to  the  collector,  and  the  removal  of  the  seals  had  been  shown  by 
affidavit  to  have  been  made  by  mistake,  the  collector  would  have,  in  my  judg- 
ment, done  all  that  his  duty  required,  if  he  had  directed  the  cars  to  be  returned 
to  the  Canada  portion  of  the^Suspension  Bridge,  and  procured  the  consul  to 
renew  the  seals  thereon.  And  if  the  consul  had  declined  to  do  so,  I  think  the 
collector  might  then  have  properly  taken  other  measures  to  secure  the  govern- 
ment against  injury  by  reason  of  the  mistake  made  by  the  railroad  employe,  and 
even  advised  the  remission  of  the  forfeiture,  if  any  one  had  claimed  that  a  for- 
feiture had  been  incurred. 

**  Decree  accordingly,** 

{  156.  Aflsanlt  with  Intent  to  Bob  —  Mliitake  of  Bights. — A.  at  a  fair  came 
up  to  B.  and  gave  him  eleven  sovereigns  to  buy  him  a  horse  which  B.  put  in  his 
pocket.  B.  refused  to  give  them  back,  and  A.  and  C,  who  was  in  his  company, 
assaulted  him  but  could  not  get  the  money  from  him.  On  the  next  day  C.  asked 
B.  for  the  money  and  a  few  days  after  having  seen  B.'s  son  receive  seven  sov- 
ereigns, he  demanded  the  eleven  from  him,  and  then  knocked  him  down  and  tried 
to  get  tiie  seven  out  of  his  pocket.  It  was  held  that  C.'s  act  being  done  under 
the  idea  that  he  had  a  right  to  receive  the  money  this  way  he  was  not  guilty  of 
an  assault  with  intent  to  rob.^ 

§156 BnecUons — Illegal  Voting — Ifflstake  of  Voter  aa  to  QnaJIflo^ 

tion. — A  person  is  not  guilty  of  illegal  voting  who  does  so  under  an  honest 
mistake  as  to  his  qualifications.* 

In  Commaniwealth  v.  Agtar^^  the  defendants  Aglar  and  Huntington  were  In- 
<Ucted  for  illegal  voting.  The  prosecution  grew  out  of  circumstances  which 
occurred  on  the  second  Monday  of  November,  1834,  at  the  ward-room  of  Ward 
No.  9,  in  the  city  of  Boston,  during  the  election  for  Governor,  Lieutenaut-gov- 
«mor,  Counselors  and  Senators,  and  Representatives  to  the  General  Court  of  this 
Commonwealth,  and  for  a  representative  to  Congress  from  District  No.  1. 
The  election  was  one  of  universal  interest.  The  case  excited  much  interest 
also  among  the  different  parties,  Whigs,  Tories,  Jackson  men  and  Anti-masons. 
The  counsel  for  the  defence  cited  the  answer  of  the  justices  of  the  Supreme 
Judicial  Court  to  a  certain  question  proposed  to  them  by  the  Senate  as  to  the 
qualification  of  voters.^  Also  the  answer  of  the  justices  of  the  Supreme  Jndi« 
cial  Court  to  certain  questions  proposed  by  the  House  of  Representatives,  as  to 
ratable  polls,*  and  they  relied  much  on  the  opinion  of  Chief  Justice  Shaw,  in 
the  case  of  Oapen  v.  Foeter.^  The  defence  of  Aglar  was  rested  on  the  ground 
that  he  acted  innocently  and  under  a  mistake  of  right — that  of  Huntington, 
that  he  assisted  Aglar,  and  encouraged  him  to  vote,  finding  his  name  on  the 
list  of  qualified  voters,  and  supposing  that  was  conclusive  evidence  of  his  right. 
The  points  of  law  and  the  substance  of  the  evidence,  appear  in  the  following 
Instructions  from  the  court  to  the  jury. 

lR.«.Bodeii«10.*K.8M(18M).  «11    Pick.  588;  Linooln  v.  Hapgood.  11 

S  State  «.  MoComber,  7  R.  I.  849  (1868) ;  Mass.  850. 
Com.  V.  Bradford,  9  Meto.  968  (1845).  •  7  Mass.  588. 

•  Thatoh.  O.  O.  418  (1835).   And  see  Com-  « 19  Piok.  485. 

V.  WaUaoe,  Jd.  509  (1889) 
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be  wholly  Inoperatlye.  And  there  is  certainly  much  reason  for  saying  that  the 
lorfeitnre  provided  for  is  Intended  as  a  camnlative  penalty  for  the  commission 
of  the  act  just  made  criminal.  The  word  snch  in  the  expression  *  snch  nn- 
authorized  person,'  can  only  refer  to  the  person  just  referred  to,  —  that  \b  one 
who  has  wilifully  removed  the  seals  jnst  described;  and  these  indtdti^  though 
not  controlling,  must  strengthen  the  probabilities  that  Congress  did  not  intend 
to  declare  that  consequences  so  penal  as  the  forfeiture  of  the  merchandise  of 
an  entire  stranger  to  the  transaction,  and  of  a  carrier  wholly  innocent  of  blame, 
should  be  visited  upon  such  parties,  because  a  third  person,  equally  innocent 
of  improper  or  unlawful  intentions,  had,  by  mistake,  and  in  ignorance  of  their 
character  and  purpose,  removed  the  seals  of  a  government  agent.  It  may  well 
be  that  Congress  intended  that  property  owners  and  carriers  should  be  re- 
sponsible for  the  integrity  and  good  faith  of  those  to  whom  they  had  entrusted 
the  care  of  merchandise  and  property,  passing  through  the  country  under 
official  seals;  but  It  can  hardly  be  supposed  that  this  responsibility  was  in- 
tended to  be  extended  to  a  case  like  the  present. 

«  The  words  <  as  aforesaid,'  near  the  close  of  the  section,  may  have  been  in- 
tended to  apply  to  the  first  as  well  as  to  the  last  portion  of  the  sentence,  and  if 
a  comma  were  Inserted  immediately  before  these  words,  as  well  as  after  them, 
such  would,  I  think,  be  the  necessary  construction  of  the  sentence.  There  is, 
however,  no  comma  immediately  before  those  words,  and  though  the  punctu- 
ation of  a  statute,  as  printed,  affords  no  very  decisive  means  for  determining 
its  construction,  yet,  so  far  as  It  affects  the  question,  the  punctuation  is  un- 
doubtedly an  indication  that  the  words  <  as  aforesaid '  are  only  intended  to 
apply  to  the  affixing  and  not  to  the  removing  of  seals. 

'<  But  a  strong  argument  in  favor  of  giving  these  words  a  broader  application 
may  be  based  upon  the  fact  that  they  would  seem  to  have  no  effect  nnless  they 
can  be  applied  to  the  first  branch  of  the  sentence.  The  word  such  precedes  the 
words  <  seals,  or  other  thing  purporting  to  be  a  seal,'  and  the  word  wrong- 
fully is  used  in  respect  to  the  attaching  of  seals,  so  that  there  would  seem  to 
be  no  reason  for  using  the  words  <  as  aforesaid,'  in  regard  to  the  attaching  of 
seals,  whilst  their  use  in  respect  to  the  removal  of  seals  would  render  it  clear 
that  the  forfeiture  for  such  removal  was  intended  only  when  such  removal  was 
willful. 

<<  After  a  careful  consideration  of  the  language  of  the  act,  I  am  strongly  in- 
clUied  to  the  opinion  that  in  order  to  produce  a  forfeiture  there  must  be  proof 
that  the  consular  seals  were  willfully  removed. 

<<  It  must  be  conceded  that  the  construction  which  I  have  deemed  it  my  duty 
to  give  to  the  statute  on  which  the  proceedings  in  this  case  have  been  based,  is 
not  free  from  doubt;  but  if  the  questions  discussed  were  now  donbtful,  and 
even  if  the  judicial  mind  was  slightly  iuclined  to  the  opposite  construction, 
rather  than  to  the  one  now  adopted,  it  is  supposed  that  ^  &  case  like  this,  involv- 
ing a  forfeiture,  and  when  no  improper  motive  existed,  the  final  judgment  of  the 
court  should  still  be  for  the  claimants.  In  the  case  of  The  EnterpriM^^  Mr. 
Justice  Livingston  said :  <A  court  has  no  option  where  any  considerable  ambiguity 
arises  on  a  penal  statute,  but  is  bound  to  decide  in  favor  of  the  par^  accused;  * 
and  although  this  doctrine  ought  not  to  be  acted  upon  except  in  a  case  of 
serious  and  considerable  doubt,  it  may  well  be  considered  as  relieving  a  court 
from  all  embarrassment  in  deciding  a  case  like  the  present. 

UPalne,  S4. 
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«The  plaintiff  most  have  jadgment  upon  the  special  verdict,  bnt,  asthe  lawol 
the  case  was  anaettled  and  doubtf  ol,  the  nsaal  certificate  of  probable  cause  will 
be  granted,  notwithstanding  the  fact  that  I  have  a  very  decided  opinion  that  the 
case  1b  one  which  should  not  have  been  prosecuted.  After  the  facts  had  been 
made  known  to  the  collector,  and  the  removal  of  the  seals  had  been  shown  by 
affidavit  to  have  been  made  by  mistake,  the  collector  would  have,  in  my  Judg- 
ment, done  all  that  his  duty  required,  if  he  had  directed  the  cars  to  be  returned 
to  the  Canada  portion  of  the^Suspenslon  Bridge,  and  procured  the  consul  to 
renew  the  seals  thereon.  And  if  the  consul  had  declined  to  do  so,  I  think  the 
collector  might  then  have  properly  taken  other  measures  to  secure  the  govern- 
ment against  injury  by  reason  of  the  mistake  made  by  the  railroad  employe,  and 
even  advised  the  remission  of  the  forfeiture,  if  any  one  had  claimed  that  a  for- 
feiture had  been  incurred. 

**  Decree  accordingly,** 

{  156.  Aaaanlt  with  Intent  to  Bob  —  Mliitake  of  Bights. — A.  at  a  fair  came 
up  to  B.  and  gave  him  eleven  sovereigns  to  buy  him  a  horse  which  B.  put  in  his 
pocket.  B.  refused  to  give  them  back,  and  A.  and  C,  who  was  in  his  company, 
assaulted  him  but  could  not  get  the  money  from  him.  On  the  next  day  C.  asked 
B.  for  the  money  and  a  few  days  after  having  seen  B.^s  son  receive  seven  sov- 
ereigns, he  demanded  the  eleven  from  him,  and  then  knocked  him  down  and  tried 
to  get  the  seven  out  of  his  pocket.  It  was  held  that  C.'s  act  being  done  under 
the  idea  that  he  had  a  right  to  receive  the  money  this  way  he  was  not  guilty  of 
an  assault  with  intent  to  rob.^ 

§156 Bilections — Illegal  Voting — Mistake  of  Voter  as  toQuaUiloft- 

tlon. — A  person  is  not  guilty  of  lUegal  voting  who  does  so  under  an  honest 
mistake  as  to  his  qualifications.* 

In  CoMmanwealth  v.  Aglar,*  the  defendants  Aglar  and  Huntington  were  ln>- 
<Ucted  for  illegal  voting.  The  prosecution  grew  out  of  circumstances  which 
occurred  on  the  second  Monday  of  November,  1884,  at  the  ward-room  of  Ward 
Ko.  9,  In  the  city  of  Boston,  during  the  election  for  Governor,  Lieutenant-gov- 
ernor, Counselors  and  Senators,  and  Representatives  to  the  General  Court  of  this 
Commonwealth,  and  for  a  representative  to  Congre^  from  District  No.  1. 
The  election  was  one  of  universal  interest.  The  case  excited  much  interest 
also  among  the  different  parties,  Whigs,  Tories,  Jackson  men  and  Anti-masons. 
The  counsel  for  the  defence  cited  the  answer  of  the  justices  of  the  Supreme 
Judicial  Court  to  a  certain  question  proposed  to  them  by  the  Senate  as  to  the 
qualification  of  voters.^  Also  the  answer  of  the  justices  of  the  Supreme  Judi- 
<dal  Court  to  certain  questions  proposed  by  the  House  of  Bepresentatives,  as  to 
ratable  polls,*  and  they  relied  much  on  the  opinion  of  Chief  Justice  Shaw,  in 
the  case  of  Oapen  v.  Foster.*  The  defence  of  Aglar  was  rested  on  the  ground 
that  he  acted  innocently  and  under  a  mistake  of  right — that  of  Huntington, 
that  he  assisted  Aglar,  and  encouraged  him  to  vote,  finding  his  name  on  the 
list  of  qualified  voters,  and  supposing  that  was  conclusive  evidence  of  his  right. 
The  points  of  law  and  the  substance  of  the  evidence,  appear  in  the  following 
Instructions  from  the  court  to  the  jury. 

1  R.  V.  Bodeiit  1  O.  * K.  8M  (1844).  *  U    Plok.  588;  Lincoln  v.  Hapgood,  11 

i  SUte  9.  MoOomber,  7  R.  I.  349  (1868) ;  Hsm.  850. 
Com.  V.  Brmdlord,  9  Meto.  968  (1845).  •  7  Mass.  628. 

•  Thatoh.  O.  O.  418  (1835).   And  see  Com*  «  19  Piok.  485. 

V.  WaUaoe,  Id.  009  (1889) 
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Thachsr,  J.  The  defendants  are  on  trial  for  several  violations  of  the  law  of 
1818,^  which  was  intended  effectually  to  secure  to  the  people  of  this  Common-^ 
wealth  the  right  of  suffrage.  The  accusation  against  Francis  Aglar  is,  that  he 
knowingly,  designedly,  willfully  and  fraudulently  attempted  to  vote,  and  give 
in  a  ballot  of  persons  voted  for,  at  the  election  of  a  representative  to  the  Con- 
gress of  the  United  States  from  the  first  district,  and  for  Governor,  Lieutenants 
governor,  Counselors  and  Senators,  and  for  Bepresentatives  to  the  General  Court 
of  this  Commonwealth,  on  the  second  Monday  of  November,  1884,  in  the  city  of 
Boston,  said  Aglar  being  an  alien  born,  and  not  having  been  naturalized,  and 
so  not  having  aright  to  vote  at  that  election  aud  well  Imowing  himself  not  to 
be  legally  qualified  to  vote  at  said  meeting.  The  charge  against  Ralph  Hunt- 
ington is  contained  in  the  same  indictment,  and  accuses  him  of  the  offense  of 
wilfully  aiding  and  abetting  the  said  Francis  Aglar  in  attempting  so  to  vote 
illegally  as  aforesaid.  As  the  case  relates  to  the  freedom  aud  purity  of  elec- 
tions, the  court  has  deemed  it  important,  and  has  not  felt  disposed  to  restrain 
the  counsel  in  the  examination  of  witnesses,  or  In  their  arguments. 

The  indictment  is  founded  on  the  third  section  of  the  act  of  1818,^  which  Is  In 
these  words:  '<  If  any  person,  Imowlng  himself  to  be  legally  qualified  to  vote  at 
any  meeting  for  the  choice  of  Governor,  Lieutenant-governor,  Senators  and 
Counsellors,  Representatives  to  the  General  Court,  or  Representatives  to  Con- 
gress, shall  willfully  give  in,  or  attempt  to  give  In  a  vote  or  ballot  for  any  of  the 
same  then  voted  for,  at  any  such  meeting,  every  person  so  offending,  shall  for- 
feit and  pay  a  fine  therefor,  not  exceeding  the  sum  of  fifty  dollars;  and  any 
person  who  shall  willfully  aid  or  abet  any  person,  not  legally  qualified  as  afore- 
said. In  voting  or  attempting  to  vote,  contrary  to  the  provisions  of  thU  act, 
shall  forfeit  aud  pay  a  fine  not  exceeding  thirty  dollars  for  each  and  every  such 
offense."  Upon  you  rests  the  responsibility  of  the  verdict,  and  that  yon  may 
correctly  perform  your  duty,  you  should  understand  the  nature  of  the  offence. 
The  party  voting  or  attempting  to  vote,  must  know  at  the  time,  that  he  is  not 
a  qualified  voter,  and  that  he  is  doing  or  attempting  to  do  an  unlawful  act.  If 
he  voluntarily  gives  in  a  vote,  or  attempts  to  vote,  with  this  knowledge  at  the 
time,  his  offence  Is  consummated;  It  Is  done  willfully,  and  he  incurs  the  pen- 
alty.* To  constitute  a  willful  alder  and  abettor  in  such  an  act,  he  too  must 
know  at  the  time,  that  the  person  was  an  unqualified  voter,  and  had  no  right  to 
vote;  and  with  such  full  knowledge,  he  must  have  done  or  said  something, 
which  In  the  opinion  of  the  jury  was  designed  and  calculated  to  encoarage  the 
party  to  vote,  or  to  attempt  to  vote.  If  the  person  charged  as  an  abettor 
should  honestly,  though  erroneously,  believe  at  the  time  that  the  party  voting 
or  attempting  to  vote,  had  a  right  to  do  so,  he  wlU  not  be  within  the  statute. 
For  the  offence  both  of  the  principal  and  the  abettor  is  made  by  the  statute  to 
consist  In  having  the  g^ty  knowledge  of  the  lack  of  legal  qualifications,  and 
the  willful  Intent  to  do  the  unlawful  act.  Therefore  It  l»,  that  knowledge  is  not 
to  be  presumed  in  such  a  case,  but  is  to  be  alleged  and  proved  like  any  other 
fact.  To  make  a  person  guilty  of  harboring  a  traitor  or  a  felon,  he  must  have 
at  the  time  a  full  knowledge  that  the  treason  or  felony  has  been  committed. 
Without  this  knowledge,  no  guilt  can  possibly  be  Imputed  to  an  Individual  who 
shall  extend  to  the  traitor  or  felon  the  common  offices  of  humanity. 

1  ch.  (».  »  «•  By  willfnl,»»  says  Wilson,  J.  (1  East** 

f  Ob.  68.  Rep.  568,  note  a),  "I  understand  oontrary  to- 

ft man's  oonviotion." 
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I  consider  that  a  free  people  oaght  to  be  Jealous  of  their  rights.  It  is  the 
only  way  to  preserve  them.  Foreigners  not  natarallzed,  who  shall  presume  to 
Intrude  Into  elections  should  be  Indignantly  resisted.  For  the  sovereign  power 
actually  resides  in  the  people.  They  elect  their  rulers  to  administer  the  govem- 
ment  according  to  the  Constitution.  When  an  alien  not  naturalized  presumes 
to  Yote  in  an  election  of  our  rulers,  it  is  a  wrong  done  to  every  citizen.  It  is  the 
nature,  perhaps  the  life  of  free  governments  to  generate  parties.  But  when  a 
foreigner,  or  other  unqualified  voter,  gives  in  a  ballot  at  an  election,  it  is  wrong 
to  the  voters  of  every  party,  without  reference  to  the  candidate  for  whom  he 
votes.  If  one  party  should,  by  such  means,  gain  an  unlawful  victory  at  an  elec^ 
tion,  their  antagonists  will  prevail  by  like  means  at  the  next.  The  State  will 
become  corrupt,  and  gradually  lose  its  free  character,  elections  will  come  to  be 
decided  by  illegal  voters,  and  the  people  will  in  time  find  themselves  governed 
by  rulers  not  of  their  choice.  I  say,  therefore,  that  it  is  a  common  injury;  and 
I  hope  that,  while  any  virtue  remains  in  the  people,  they  will  be  watchful  over 
each  other,  and  so  preserve  the  foundation  of  the  free  body  politic.  If  any 
citizen  should  become  so  recreant  to  duty,  and  to  the  principles  of  a  free  gov- 
ernment, as  willfully  to  aid  and  abet  foreigners  in  attempting  to  vote  in  our 
elections,  before  they  shall  have  been  naturalized,  he  ought  to  be  made  to 
suffer  the  penalty  of  the  law.  But  I  am  bound  to  add,  that  there  has  been,  I 
believe,  a  neglect  of  caution  in  times  past,  which  may  have  led  many  well  dis- 
posed foreigners  to  consider  themselves  legal  voters,  when  they  were  not,  in 
fact,  entitled  to  that  privilege.  Having  resided  here  for  years,  and  .paid  taxes ; 
finding  also  their  names  on  the  list  of  voters,  they  have  been  permitted  to  vote 
and  serve  as  Jurors  without  distrusting  their  own  right,  or  having  It  questioned 
by  others.  But  until  an  alien  has  been  naturalized,  he  is  not  a  citizen;  and  is 
not  entitled  either  to  vote  In  an  election  of  rulers,  or  to  serve  on  a  Jury.  The 
payment  of  taxes  is  in  return  for  the  protection  of  the  government.  Neither 
length  of  residence  nor  payment  of  taxes  will  constitute  citizenship.  If  he  was 
not  bom  in  the  country,  or  if  bom  abroad,  if  his  parents  were  not  citizens  of  the 
United  States,  not  having  renounced  or  forfeited  their  allegiance,  he  is  a  for- 
eigner, and  he  must  conform  to  the  laws  which  regulate  naturalization,  before 
he  can  hold  real  estate,  or  exercise  the  freedom  of  election,  as  a  citizen  of  the 
country. 

It  follows  from  these  views  of  the  law,  that  if  a  foreigner  who  has  not  been 
naturalized,  should  vote  at  an  election,  his  vote  not  being  legal ;  yet  if  he  hon- 
estly believed  at  the  time,  that  he  had  a  Mght  to  vote,  it  would  not  amount  to 
that  willful  act  which  is  forbidden  in  the  statute.  And  so,  also,  if  a  person 
should  aid  and  abet  such  foreigner  in  attempting  to  vote ;  if  it  should  appear  to 
the  Jury,  that  he  honestly  believed,  that  the  foreigner  had  a  right  to  vote,  they 
ought  to  acquit  him  of  the  offense.  Whether  a  person  is  a  qualified  voter,  is  a 
question  compounded  of  law  and  fact.  Those  who  prepare  the  lists  may  inad- 
vertently err  in  their  Judgment,  and  lead  others  into  error.  If  an  alien,  having 
resided  in  the  country  for  many  years,  and  finding  his  name  on  the  list  of  voters, 
should  use  the  privilege  without  question,  it  would  be  for  the  Jury  to  consider, 
whether  he  might  not  naturally  be  led  to  believe  that  he  was  a  qualified  voter. 
But  if  presenting  himself  at  the  polls,  and  being  interrogated,  he  should  falsely 
assexjt  that  he  had  comf  ormed  to  the  law  of  naturalization ;  a  Jury  might  reason- 
ably infer  from  that  falsehood,  that  he  knew  at  the  time  that  he  was  not  a 
legally  qualified  voter.  Even  a  citizen  may  be  ignorant  of  the  law,  and  may  in- 
nocantiy  believe,  that  if  the  mayor  and  aldermen  have  placed  the  name  of  the 
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person  on  the  list  of  voters,  it  is  conclasive  evidence  of  his  right,  not  to  be  ques- 
tioned by  the  ward  officers.  Whether  snch  citizen  acted  willfally«  in  aiding  and 
encouraging  an  nnqualifled  alien  to  vote,  or  to  attempt  to  vote,  most  be  decided 
by  the  Jary  under  all  the  circumstances  of  the  case. 

It  lias  been  argued,  that  the  ward  inspectors  in  this  city  may  not  question  the 
right  of  one  whose  name  is  borne  on  the  list  of  qualified  voters,  nor  refuse  to 
receive  his  vote.  On  this  point  I  have  been  requested  to  state  my  view  of  the 
law.  No  person,  although  a  qualified  voter,  is  permitted  to  vote  at  an  election, 
unless  his  name  is  borne  on  the  list.  Although  the  name  of  an  unqualified 
voter  may  be  borne  on  the  list  by  mistake,  it  will  not  authorize  him  to  vote  — 
he  would  do  so  at  his  peril.  The  name  on  the  list  will  Justify  the  inspectors  to 
receive  his  vote,  because  it  is  not  declared  to  be  their  duty  to  institute  an  in- 
quiry. They  may,  however,  lawfully  refuse  the  vote  of  one  who  is  not  a  legal 
voter,  though  his  name  is  borne  on  the  list,  when  that  fact  has  come  to  their 
knowledge,  by  the  confession  of  the  individual  himself  or  otherwise.  In  refus- 
ing to  receive  an  illegal  vote  from  an  unqualified  person,  they  do  no  injury  to 
him,  they  prevent  fraud,  and  they  perform  a  meritorious  act  to  the  public,  since 
it  tends  to  keep  elections  pure,  and  to  perpetuate  our  government  and  law  In 
pristine  health  and  vigor.  It  is  part  of  the  ministerial  office  of  the  inspectors, 
to  prevent  **  all  frauds  and  mistakes  In  elections,"  and  to  place  a  check  against 
the  name  of  each  voter.  In  refusing  the  vote  of  one  whose  name  is  on  the  list, 
they  would  act  upon  their  own  risk,  and  would  undoubtedly  be  liable  to  the  ac- 
tion of  the  party,  if  he  was  a  legal  voter;  Just  as  the  mayor  and  aldermen  would 
be  liable  to  the  action  of  a  qualified  citizen,  whose  name  they  should  wrongfully 
refuse  to  insert  on  the  list,  whereby  he  should  lose  his  privilege.  Still,  if  the 
party  had  no  right  to  vote  at  the  time,  he  would  sustain  no  wrong  in  either  case, 
and  therefore,  he  would  be  entitled  to  no  redress. 

The  first  fact  to  be  settled  by  you  is,  whether  Francis  Aglar  willfully  at- 
tempted to  give  in  a  vote  at  the  election  held  on  the  second  Monday  of  Novem- 
ber, 1834.  If  they  should  not  be  satisfied  that  he  made  this  attempt,  he  must 
be  acquitted;  and  it  will  then  follow,  that  Ralph  Huntington  must  be  acquitted 
also,  because  his  offence  is  charged  as  accessory  to  that  of  Aglar.  But  it  may  be 
that  Aglar  did  attempt  to  vote  at  that  meeting,  in  which  case  it  will  be  neces- 
sary for  the  Jury  to  inquire  further,  whether  It  was  done  willfully,  he  having  at 
the  time  the  knowledge  that  he  was  not  a  qualified  voter.  If  they  are  not  satis- 
fied that  he  acted  willfully,  he  must  be  acquitted.  But  even  if  Aglar  should  be 
acquitted  for  this  cause,  if  he  made  the  attempt  to  vote  through  the  willful  per- 
suasion of  Huntington,  knowing  at  the  time  that  Aglar  was  not  qualified  to 
vote,  then,  though  Aglar  should  be  acquitted,  it  would  be  the  duty  of  the  Jury 
to  find  Huntington  guilty.  It  would  amount  to  a  substantive  ofltence  In  Hunt- 
ington ;  and  it  is  not  necessary  like  the  case  of  an  accessory  in-  the  commission 
of  a  felony  at  common  law,  that  the  conviction  of  the  principal  should  precede 
that  of  the  accessory.  Therefore,  if  Aglar  did  not  attempt  to  vote,  Hunting- 
ton must  also  be  acquitted,  whatever  feeling  or  zeal  he  may  have  manifested  at 
the  time.  If  Huntington  advised  Aglar  to  vote,  and  promised  to  stand  by  him 
in  case  he  would  vote;  still,  if  Aglar  did  nothing  in  consequence  of  this  advice 
and  tender  of  protection,  the  offence  was  not  consummated.  It  is  not  made 
an  offence  under  this  statute  to  advise  an  unqualified  voter  to  give  in  a  balloti 
not  even  if  such  advice  is  accompanied  with  an  offer  of  protection.  It  may  have 
been  very  improper,  and  contrary  to  the  duty  of  a  good  citizen  to  give  such  ad- 


ILLEGAL  VOTING  BT  MISTAKE  565 

Tice  to  an  unqnalified  TOte ;  bnt  that  is  not  declared  to  be  an  offence,  and  tliat 
is  not  the  charge  for  which  Huntington  is  on  trial. 

It  does  not  appear  that  there  was  any  previoas  concert  between  Aglar  and 
Huntington,  — they  were  strangers  to  each  other,  —  all  occurred  in  the  ward- 
room, during  the  heat  ol  the  election.  Aglar  came  to  the  polls,  with  a  vote  in  his 
hand,  undoubtedly  intending  to  vote.  As  soon  as  he  appeared,  and  before  he 
tendered  his  vote,  one  of  the  inspectors  asked  him  whether  he  was  a  natural- 
ized citizen.  He  immediately  answered  that  he  was  not.  He  was  then  told 
that  an  alien  not  naturalized,  was  not  a  legal  voter,  and  that  if  he  voted,  it 
would  be  at  his  peril.  He  said  he  had  been  in  the  country  for  twenty-four  years, 
had  paid  taxes,  his  name  was  on  the  list  of  qu^ifled  voters,  and  that  he  had 
voted  at  former  elections  without  question.  He  was  told  by  the  inspectors 
that  his  name  was  indeed  on  the  list,  and  that  they  would  receive  his  vote ;  but 
that  if  he  was  not  a  naturalized  citizen,  he  would  be  liable  to  prosecution. 

While  this  conversation  was  proceeding,  Huntington  came  forward,  and 
having  learnt  that  Aglar's  name  was  on  the  list,  insisted  that  that  was  conclu- 
sive evidence  of  his  right  and  qualification,  and  urged  him  to  vote,  promising 
at  the  time  to  hold  him  harmless  from  the  consequences.  Aglar  said,  that  if  he 
was  entitled  to  vote,  he  should  be  glad  to  do  so ;  but  if  he  was  not  authorized 
he  would  not  vote.  After  a  very  animated  contest,  in  which  the  inspectors 
offered  the  ballot-box  to  Aglar  to  receive  his  vote,  but  without  any  attempt  on 
his  part  to  give  it  in,  he  and  Huntington  left  the  room,  in  order  to  obtain  legal 
advice  on  the  subject.  They  went  to  Samuel  Dexter,  Esq.,  and  from  him  to 
Andrew  Bunlap,  Esq.,  by  whom  they  were  advised  that,  an  alien  not  natural- 
ized could  not  lawfully  vote  at  that  election.  Aglar  did  not  return  to  the  polls, 
but  Huntington  came  back,  asked  the  names  of  the  inspectors,  and  threatened  to 
Institute  a  prosecution  against  them  for  refusing  the  vote.  The  warmth  on  both 
sides  led  to  further  inquiry,  and  resulted  in  this  prosecution.  It  is  not  politic  to 
attempt  to  restrain  by  severe  regulation  the  freedom  of  elections..  It  is  well,  that 
the  people  should  be  alive  on  these  occasions.  It  is  proof  that  they  love  their 
country,  and  take  an  Interest  in  the  government.  Apathy  is  the  worst  state  into 
which  a  free  people  can  fall.  All  parties  should  stand  for  their  rights.  Errors 
committed  by  individuals  in  the  fervor  of  the  moment,  ought  not  to  be  severely 
criticised.  But  it  is  for  the  best  interests  of  the  people,  that  willful  violations 
of  the  law  should  be  punished. 

The  jury  returned  a  verdict  of  acquittal. 

i  157.  Bieotiona— BicrhttoVote — Distinction  aB  to  Ignoranoe  of  Law  and 
FCMt.  —  In  McQuire  v.  Statet^  this  distinction  is  well  pointed  out  by  Bsksb,  J., 
thus  I  *'Jt  the  voter  believe  himself  to  be  twenty-one  years  of  age  when  he  is 
not  and  vote,  he  does  not  know  the  existence  of  the  disqualifying  fact,  and  may 
on  that  ground  be  excused.  But  if  he  know  that  he  is  only  twenty  years  of 
age,  yet  believes  he  is  old  enough  in  point  of  law  to  vote,  such  ignorance  of  the 
law  wiU  not  excuse  him.  If  the  voter  honestly  believe  tiiat  he  has  resided  six 
months  in  the  county  before  the  election,  and  the  fact  turns  out  otherwise,  he 
may  be  excused.  But  if  he  kndw  that  he  has  been  only  four  months  in  the 
county  before  the  election,  yet  he  believes  that  to  reside  four  months  is  in 
point  of  law  residence  enough,  he  shaU  not  be  excused.  If  a  voter  believes  that 
ha  was  bom  In  the  United  States  and  it  turns  out  that  he  was  bom  in  a  foreign 

1  7  Hnmpb.  64  (1846). 
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country  he  may  be  excused.  Bat  if  he  know  that  he  Is  a  foreigner,  and  has  not 
taken  the  oath  of  allegiance  to  the  United  States,  but  has  only  made  his  de- 
claration of  renunciation,  etc.,  and  thinks  the  latter  in  point  of  law  sufficient 
to  entitle  him  to  vote,  this  ignorance  of  law  shall  not  excuse  him;  for  he  voted 
knowing  a  state  of  facts  to  exist  which,  in  point  of  fact,  disqualified  him.'* 

S  168.  Bmbes21ement— Belief  of  Bl^tit  to  Take  Property.  —  Money  taken 
under  the  erroneous  belief  that  the  taker  is  entitled  to  it  is  not  embezzlement.^ 
Where  an  agent,  though  mistaken,  believes  he  has  a  just  claim  against  his  princi- 
pal, and  in  good  faith  undertakes  by  holding  his  principal's  money  to  secure  him- 
self against  loss,  he  is  not  guilty  of  embezzlement.* 

In  B.  T.  Norman^*  the  prisoner  was  indicted  for  embezzlement.  The  prosecu- 
tors were  owners  of  a  vessel,  and  the  prisoner  was  in  their  service  as  her  mas- 
ter. The  vessel  was  chartered  to  carry  coals  from  Swansea  to  Plymouth,  for  a 
coal  merchant  resident  at  the  latter  place.  The  coal  when  delivered  at  Ply- 
mouth weighed  two  hundred  and  fifteen  tons,  and  the  prisoner  received 
payment  from  the  coal  merchant  for  the  freight  accordingly.  When 
he  was  asked  for  his  account  by  an  owner,  he  deliyered  a  statement  ac- 
knowledging the  delivery  of  two  hundred  and  ten  tons,  and  the  receipt 
of  freight  for  so  much.  Being  further  asked  whether  this  was  aU  he 
had  received,  he  answered  that  there  was  a  difi^erence  of  five  tons  between 
the  weighing  at  Swansea  and  the  weighing  at  Plymouth,  and  that  he  had 
retained  the  balance  for  his  own  use,  according  to  a  recognized  custom  between 
owners  and  captains  in  the  course  of  business.  There  was  no  evidence  of  the 
alleged  difterence  of  measurement  in  weighing,  or  of  the  custom  asserted  by 
the  prisoner. 

Cbesswell,  J.  (in  summing  up) .  I  think  this  does  not  amount  to  embeszle- 
ment.  Embezzlement  necessarily  Involves  secresy;  the  concealment,  for 
instance,  by  the  defendant  of  his  having  appropriated  the  money.  If,  inatead  of 
deuying  his  appropriation,  a  defendant  immediately  owns  it,  alleging  a  right 
or  excuse  for  retaining  the  sum  detaLued,  no  matter  how  frivolous  the  allega- 
tion, and  although  the  fact  itself  on  which  the  allegation  rests  was  a  mere  fal- 
sification, as  if,  in  the  present  case,  although  it  should  turn  out  that  there  was 
no  such  difEerenee  as  that  asserted  by  the  captain,  between  the  tonnage  as 
measured  at  Swansea  and  at  Plymeuth,  or  that  there  was  no  such  custom  as  is 
set  up.  I  do  not  say  to  what  species  of  offence  this  may  amount,  but  in  my 
opinion  hot  to  embezzlement.  Verdict  not  guiUy. 

§  169. Forgery —Mistake  aa  to  Authority  to  Sign.  —  So  one  who  puts 

the  name  of  another  to  a  bill  or  note,  believing  from  the  course  of  their  dealings 
that  he  has  author!^  to  do  so,  is  not  guilty  of  forgery  though  he  actually  had 
no  such  authority.*  In  B.y.  Parish^*  Lord  Abingbr,  C.  B.,  in  charging  the  jury 
said:  '<  It  is  conceded  that  the  acceptance  is  not  in  the  handwriting  of  Mr.  T. 
and  it  seems  pretly  clear  that  it  was  written  by  the  prisoner.  If  the  prisoner 
had  the  authorily  of  Mr.  T.  for  writing  the  acceptance  it  is  nofoi^ry,  neither 
is  it  if  he  had  no  such  authority,  provided  that  from  the  facts  that  have  been 
proved,  it  is  made  out  that  he  had  fair  ground  for  considering  that  he  had  such 

lBe«t7v.StAte,83Ind.«8(188i.)  >  ICftlLOOl  aS^)* 

SState.v.  BeiU7,4  Mo.  App.  89S  (1877).  «  B. «.  Forbes,  7  0.  *  P.  »A(1B»);B.  «» 

And  see  U.  S.  v,  Hewitt,.  11  Fed.  Bep.'84S  Beard,  8  C.  A  P.  148  (1887);  PirmelM  v* 

(188S),M  to  retaining  pension  money  ool-  People,  8  Han,eS3  (1878). 

leoted  under  similar  oireomBtaneee.  *  8  0.  A  P.  06  (1887) . 
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authority.  These  two  parties  were  on  very  Intimate  terms,  Mr.  T.  had  more 
than  once  accepted  bills  for  the  prisoner's  accommodation,  and  on  a  former 
occasion,  when  the  prisoner  had  nsed  his  name,  paid  the  amount  and  found  no 
fault,  and  the  prisoner  repaid  him  in  the  course  of  a  week.  You  will  consider 
whether  the  prisoner  having  to  deal  with  the  name  of  a  person  with  whom  he 
was  so  yery  intimate  fairly  considered  from  what  had  before  occurred  that  he 
had  authority  to  do  as  he  did,  and  make  use  of  the  name  of  Mr.  T.  upon  the  face 
of  this  bill.  If  you  think  so  and  that  the  prisoner  acted  bona  fide,  and  did  not 
mean  to  defraud  or  Impose  upon  any  one,  you  ought  to  acquit  him."  The  pris- 
oner was  acquitted. 

In  B.  Y.  Beardaallf'^  it  was  held  that  a  letter  from  the  prisoner  to  the  prosecu- 
tor left  unanswered  was  sufficient  to  warrant  the  jury  in  presuming  a  bonajlde 
belief  in  the  prisoner  that  he  had  authority  to  use  the  prosecutor's  name.  The 
prisoner  was  a  nephew  of  the  prosecutor,  and  had  been  employed  as  his  at- 
torney to  conduct  several  matters  In  which  the  prosecutor  was  engaged.  One 
of  these  was  the  winding  up  of  the  affairs  of  one  Smith,  who  had  made  an  as- 
signment to  the  prosecutor,  as  trustee,  lor  the  benefit  of  his  creditors.  The 
prosecutor  had  advanced,  upon  security,  the  amount  necessary  for  paying 
Smith's  creditors  the  composition  5s.  on  the  pound;  and  for  the  purpose  of 
paying  the  dividends  due  to  each,  blank  checks  upon  the  branch  of  the  Notting- 
liam  and  Nott's  Bank  at  Mansfield  were  given  to  the  prisoner  by  the  prosecutor, 
already  signed  by  him,  for  the  former  to  fill  up  with  the  amounts  ascertained  to 
be  due  to  the  Several  creditors,  and  to  pay  over  to  them.  Some  four  checks 
were  thus  completed  and  banded  over  and  the  business  of  winding  up  Smith's 
affairs  was  completed  In  1855,  but  several  of  the  signed  blank  checks  remained 
In  the  prisoner's  hands,  and  the  forgery  imputed  was  the  filling  up  by  the  pris- 
oner of  one  of  the  checks  with  an  amount  of  £120  payable  to  himself,  without 
Any  authority  from  the  prosecutor.  It  was  proved  that  subsequently  to  the 
winding  up  of  Smith's  affairs  no  express  authority  was  given  by  the  prosecutor 
to  the  prisoner  to  fill  up  or  use  the  checks  In  his  hands.  In  order  to  show  that 
the  prisoner  had  no  intent  to  defraud,  it  was  elicited  in  cross-examination  by 
Adamt  ttiat  there  had  been  other  matters  professionally  transacted  by  the 
prisoner  for  the  prosecutor;  among  wtiich  was  a  matter  of  HcUVa  Tnut  and 
that  a  bill  of  costs  to  a  large  amount  had  been  sent  in  to  the  prosecutor,  who 
had,  however,  lent  the  prisoner  money  at  various  times;  and  final  settlement 
was  proved  to  have  taken  place,  by  the  production  of  the  prisoner's  receipt  to 
that  effect.  While  the  prisoner's  counsel  was  directing  his  examination  to- 
wards establishing  tliat  this  was  not  a  settlement  of  all  accounts  between  them, 
but  of  one  particular  charge,  great  anxiety  was  expressed  by  the  prisoner  to  go 
into  an  inquiry  as  to  family  matters,  respecting  the  relevancy  of  which  his 
counsel  was  not  satisfied,  who  consequently  retired  from  the  conduct  of  the 
case.  Many  irrelevant  questions  were  put  by  the  prisoner  himself ,  but  he  suo- 
ceeded  in  eliciting  from  the  prosecutor  that  no  payment  but  the  one  mentioned 
liad  been  made  by  the  prosecutor  for  law  charges,  and  he  did  not  deny  having 
received  such  account  and  demand  in  the  matter  of  *  HaWa  Sxecuton^*  (the 
words  <  Hall's  Executors,'  appeared  written  in  a  comer  of  the  check  in  ques- 
tion) .  The  prisoner  had  written  the  following  letter,  to  which  the  prosecntor 
made  no  reply :  — 

**  I  shall  be  glad  if  you  will  let  me  have  the  whole  or  part  of  the  amount. 
Let  me  hear  from  you  by  return  of  post,  or  I  will  draw  on  you  for  the  amount. 

llF.AF.fi89(18ff7). 
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It  is  time  It  was  paid.    I  shall  take  your  silence  as  an  assent  to  my  requirement 
unless  I  hear  the  contrary.  Tours,  etc.*' 

JLiord  Campbell,  C.  J. — There  must  be  a  verdict  of  Not  guSUy. 

§  160.  Laroeny — Mistalee  of  Iaw.  So  a  mistake  of  law  may  be  a  defence 
to  a  prosecution  for  larceny  .^ 

§  161.  Larceny — Honest  Claim  to  Oooda. —  In  MorrUngatar  v,  StcOe^*  the 
defendant  was  indicted  for  the  larceny  of  "  a  large  stick  of  square  hewn  fine 
timber."  On  the  trial  he  asked  this  charge:  <<If  the  Jury  believe  from  the 
evidence  tliat  the  defendant  had  a  claim,  honestly  entertained,  to  the  stick  of 
timber  in  question,  he  was  not  guilty  of  larceny  though  he  knew  at  the  time 
and  prior  thereto  of  an  adverse  claim  by  another  person."  This  was  refused, 
and  he  was  convicted.  On  appeal  a  new  trial  was  granted.  **  The  charge 
asked  in  this  case,"  said  Stone,  J.,  <<  asserts  a  correct  legal  proposition,  and 
should  have  been  given,  if  there  was  any  evidence  before  the  jury  tending  to 
prove  that  the  defendant  had  a  claim,  honestly  entertained,  to  the  stick  of 
timber  in  question.* 

<<  There  was  some  testimony  tending  to  show  that  defendant  had  some  claim 
to  the  timber,  under  his  alleged  purchase  from  the 'Jordan  boys.'  Whether 
he  removed  the  timber  under  this  claim,  whether  he  honestly  believed  he  acquired 
the  timber  by  virtue  of  his  alleged  purchase;  or  whether  he  was  resorting  to 
this  claim  of  purchase  as  a  pretext,  were  questions  for  the  cpnsideration  of 
the  jury.  To  the  presiding  judge,  the  testimony  given  may  seem  weak,  or  sus- 
picious,  or  may  appear  to  be  entirely  overborne  by  other  testimony  more  sat- 
isfactory  to  his  mind.  The  law  has  not  made  him  the  judge  of  the  weigbt  of 
evidence.  If  the  testimony  be  legal,  and  pertinent,  and  tend,  no  matter  how 
feebly,  to  establish  any  material  fact  in  the  issue,  it  is  the  right  of  the  prisoner 
to  have  It  passed  upon  under  an  appropriate  charge  to  the  jury.*  The  charge 
should  have  been  given." 

In  B.  V.  Wade,^  the  prisoner  was  charged  with  larceny  under  the  following 
circumstances :  The  prosecutor  was  a  laboring  man,  and  the  prisoner  a  travel- 
ing umbrella  mender;  audit  appeared  that  on  the  18th  of  November  heae* 
costed  the  wife  of  the  prosecutor,  asking  her  if  she  had  any  umbrellas  to  mend. 
She  replied  she  had,  and  he  said  that  he  would  do  It  cheap — for  two  or  three 
half-pence.  Accordingly  he  repaired  it,  and  when  done  demanded  nine  pence 
for  his  labor;  the  umbrella  had  then  been  re-delivered  to  the  prosecutor's  wife, 
who  refused  to  pay  the  demand.  The  prisoner  declined  to  take  2d.  which  was 
offered  to  him,  rushed  upstairs,  where  the  umbrella  had  been  deposited,  and 
took  it  away  with  him.  In  reply  to  the  prisoner,  the  wife  denied  that  he  offered 
to  restore  the  umbrella  to  its  original  condition.  The  prisoner,  in  defence, 
stated  that  he  had  no  intention  of  stealing  it,  but  merely  took  it  to  secure  being 
paid. 

Blackbubn,  J.  (to  the  jury).  The  prisoner  had  a  right  to  keep  the  umbrella 
until  he  had  been  paid  for  the  trouble  he  had  been  put  to  in  repairing  it.    The 

1  B.  V.  Seed,  1  0.  A  M.  816  (1S41) ;  R.  v.  *l  Briok.  Dig.  888,  see.  4S;  Wanm  «.  Eeif- 

SoQthem,  B.  A  B.  4U  (1821) ;  State  v.  Homes,  fer,  81  Ala.  136;  Bank  of  Monl^mery  v. 

17  Mo.  879  (1868) ;  B.  v.  HoUyway,  41  la.  200.  Plannett,  87  Ala.  S22 ;  M.  A  O.  B.  Oo.  v.  Hop- 

8  66  Ala.  148  (1876).  kinB,  41  Ala.  486;  DUl«.BtA(e,  tfAU.  15 

•aWhart.  Am.  Or.  L.   sees.  1769,  1770;  •  U  Ooz,  649  (1889). 

Spivey  V.  State,  96  Ala.  108;  EirLaey  «.  like, 
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question  for  them  to  consider  was,  was  he  honestly  claiming  his  right  when  he 
removed  it  from  the  house?  If  it  was  honestly  done,  that  would  not  be  steal- 
ing; buty  on  the  other  hand,  if  they  were  of  ophiion  that  it  was  a  mere  colorable 
pretense  to  obtain  possesion,  then  it  would  be  larceny.  It  did  not  matter 
whether  anything  was  done  to  him  if  at  the  time  he  took  It,  he  honestly  In- 
tended to  hold  it  as  a  security  for  his  alleged  lien.  Not  guUtff. 

In  CcmmonweaUh  v.  WMf^  W.  was  indicted  for  the  lelonious  taking  of  a 
deed.  It  appeared  that  W.  had  contracted  verbally  to  sell  certain  real  estate  to 
B.,  that  they  met  to  settle  the  contract,  and  agreed  upon  a  final  meeting  for 
that  purpose;  tliat  in  the  meantime  W.  delivered  to  B.  confldentialy  a  deed  that 
he  might  ascertain  its  correctness,  neither  party  considering  the  business  set- 
tled; that  B.  gave  the  deed  to  his  counsel  to  examine  the  title  and  if  satisfac- 
tory to  leave  it  at  the  registry  to  be  recorded  which  was  done;  that  upon  the 
meeting  for  a  final  settlement  at  the  registry  office,  a  dispute  arose  between 
the  parties  on  a  collateral  point,  and  W.  asked  the  register  for  the  deed,  and 
on  receiving  it  destroyed  it,  calling  upon  those  present  to  witness  the  act.  It 
was  held  that  if  W.  honestly  thought  he  had  a  right  to  the  paper  he  could  not 
be  guilty  of  a  felonious  intent.  In  charging  the  jury,  Thatcher,  J.,  said  s  **  The 
charge  against  the  defendant  for  which  he  is  now  on  trial,  is  for  stealing,  on  the 
I9th  of  June,  1827,  a  deed  in  the  register's  office,  which  deed  was  either  the 
property  of  Henry  Allyne,  the  register,  or  of  Abraham  Bird,  the  grantee  who  is 
named  in  it. 

«  To  constitute  the  crime  of  larceny,  there  must  be  the  wrongful  or  fraudulent 
taking  and  carrying  away  of  the  personal  goods  of  another  from  any  place,  with 
a  felonious  Intent  to  convert  them  to  the  taker's  own  use,  and  make  them  his 
own  property,  without  the  consent  of  the  wn  er.  If  the  property  taken  is  not 
the  property  of  the  person  who  is  described  to  be  the  owner  in  the  indictment, 
the  party  must  be  acquitted,  because  the  judgment  would  not  be  a  bar  to  a  second 
indictment  for  the  same  offence.  Ther^ore,  the  questions  raised  by  the  coun- 
sel for  the  defendant,  whether  the  instrument  in  this  case  was  a  deed,  and 
whether,  by  the  acknowledgment  and  recording,  it  had  become  the  property  of 
tne  grantee  or  of  the  register,  are  proper  to  be  considered.  But  suppose  this 
deed  had  been  taken  by  a  third  person,  without  any  pretense  of  right,  would  it 
be  material  whether  there  had  been  a  formal  or  final  delivery?  It  seems  to  me 
that  the  circumstance,  that  the  deed  had  not  been  delivered  to  be  recorded,  but 
only  confidentially  to  be  examined,  and  for  investigating  the  title,  and  that  there 
was  to  be  a  subsequent  meeting  for  the  purpose  of  a  final  settlement,  goes  to 
the  intent,  and  tends  to  show  that  the  defendant  might  have  reasonably  believed 
that  as  he  had  not  delivered  the  deed  or  received  the  consideration,  he  might 
innocently,  as  between  himself  and  Bird,  reclaim  the  deed.  I  think  that  though 
it  was  in  the  possession  of  the  register,  he  might  have  delivered  back  the  deed 
on  the  consent  of  both  parties,  and  on  finding  that  it  had  come  to  him  by 
mistake.  While  the  deed  remained  in  possession  of  the  defendant,  it  was  his 
property.  It  could  not  be  Bird's  property,  until  a  delivery  to  him  without 
condition.  Still  the  delivery  to  him  was  such,  that  he  might  have  maintained 
trespass  for  it  against  a  third  person;  so  it  was  sufliciently  his  property  as  to 
be  so  described  in  an  indictment  against  a  third  person.  It  was  sufliciently 
Allyne's  property  to  be  described  as  such,  if  the  defendant  had  taken  it  for  the 
purpose  of  charging  him  with  the  loss.    Suppose  that  the  defendant  had  taken 

1  Thstoh.  Or.  Oas.  Iff7  (1817). 
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it  clandestliiely,  ¥rlthoQt  the  knowledge  or  consent  of  Bird,  and  with  an  intent 
to  defrand  Mm,  as  by  refusing  to  execute  a  new  deed,  it  would  have  been  a 
felony.  But  in  the  present  case  the  strong  ground  of  defence  rests  npon  the 
failure  of  eyidence  to  prove  the  felonious  intent.  A  contract  relative  to  the  sale 
of  an  estate  existed  between  the  defendant  and  Bird,  which  was  not,  however, 
in  writing.  They  met  to  settle  the  contract,  and  agreed  upon  another  and  final 
meeting  for  this  purpose.  Bat  in  the  meantime  the  defendant  delivered  to 
Bird  a  deed  which  he  had  executed,  that  Bird  might  ascertain  its  correctness 
and  the  state  of  the  title.  It  was  delivered  confidentially,  and  neither  party  con- 
sidered the  business  as  settled.  When  they  met  pursuant  to  the  appointment 
for  a  final  settlement,  a  dispute  arose  between  them  on  a  collateral  point;  In 
Consequence  of  which  the  defendant  reclaimed  his  deed,  and  upon  Bird's  re- 
fusal of  it,  took  it  without  leave  and  tore  it  in  pieces  in  presence  of  several 
persons,  declaring  that  it  had  been  obtained  from  him  improperly,  and  requir- 
ing all  to  take  notice  of  the  act.  If  he  was  in  error  on  this  subject  and  acted 
improperly,  still  if  he  honestly  thought  that  he  had  a  right  to  the  paper,  it  ex- 
cludes the  idea  of  a  felonious  taking.  It  is  a  case  to  be  settled  in  a  civil  action 
between  the  parties,  and  not  under  an  indictment  for  larceny.    It  will  not  be 

safe  to  convict  the  defendant. 

ThBiwryfcuRd  the  dtfendant  not  guiUif. 

CommonweiUth  v.  Bobinson,^  was  a  similar  case,  the  prisoner  being  ac<^uitted 
by  the  jury.  The  charge  of  Thatcher,  J.,  contain  the  facts  and  the  law: 
«<  The  charge  against  the  prisoner  is  that  he  on  the  19th  of  February  1826,  stole 
the  sum  of  ninety  dollars  in  bank  bills,  the  property  of  William  Lovering,  in 
his  possession,  and  in  his  dwelling-house.  It  is  what  Is  denominated  in  law  a 
larceny,  and  being  done  in  a  dwelling-house,  it  Is  for  that  cause  of  an  aggra- 
vated character.  This  offence  is  defined  to  be  *  the  felonious  taking  of  the  goods 
of  another,  without  his  consent  and  against  his  will,  and  with  intent  to  convert 
them  to  the  use  of  the  taker.'  It  is  not  every  wrongful  taking  of  the  goods  of 
another,  without  his  consent  and  against  his  will,  and  even  with  the  intent  to 
convert  them  to  the  use  of  the  taker,  that  will  constitute  a  felony.  Because  they 
may  be  taken  under  an  erroneous  supposition  of  right  from  the  true  owner,  in 
which  case,  although  it  would  be  a  trespass,  yet  it  would  not  be  a  felony;  and 
although  a  trespass  is  always  included  in  a  felony,  yet  it  by  no  means  f ollovni, 
that  every  trespass  is  a  felony.  An  oflicer,  having  a  precept  to  attach  the  goods 
of  A.,  takes  the  property  of  B.,  under  a  belief  that  they  belong  to  A.  It  is  a 
trespass  In  the  officer,  and  the  party  whose  goods  have  thus  been  taken,  has 
his  remedy  against  the  officer  and  his  employer,  in  a  civil  action.  But  if  an 
officer,  or  any  other  person,  should  knowingly  and  fraudulently  avail  himself 
of  a  civil  process  to  take  the  goods  of  another,  it  would  be  a  felony,  because 
the  crime  consists  in  the  guilty  Intention. 

<<  <  It  is  the  mind,'  says  Lord  Hale,^  <  that  makes  the  taking  of  another's 
goods  to  be  a  felony,  or  a  bare  trespass  only,  but  because  the  intention  and 
mind  are  secret,  the  intention  must  be  judged  by  the  circumstances  of  the 
fact,  and  though  these  circumstances  are  various  and  may  sometimes  deceive, 
yet  regularly  and  ordinarily  these  circumstances  following  direct  ta  this  case. 
If  A.,  thinking  he  hath  a  title  to  the  horse  of  B.,  seizeth  it  as  his  own,  this 
makes  it  no  felony  but  a  trespass,  because  there  is  a  pretense ;  but  yet  this  may 
be  but  a  trick  to  color  a  felony,  and  the  ordinary  discovery  of  a  felonious  intent 
is,  if  the  party  doth  it  secretly,  or  being  charged  with  the  goods  denies  it. 

^   1  Thatoh.  Or.  Om.  980  (1880).  •  1  Hale's  P.  O.  SOS. 
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<<  <  If  A.  takes  away  the  goods  of  B.  openly,  before  him  or  other  persons  (other- 
wise than  by  apparent  robbery),  this  carries  with  it  an  evidence  only  of  a  tres- 
pass, because  done  openly  in  the  presence  of  the  owner,  or  of  other  persons 
that  are  known  to  the  owner.'  ^  In  a  modem  case,  tried  in  England  before 
Bayley,  J.,  the  prisoner  was  conylcted  of  stealing  sundry  articles  of  female 
apparel.  He  had  entered  the  house  In  the  night  time,  through  a  window  which 
was  open,  which  belonged  to  a  young  girl  whom  he  had  seduced,  and  carried 
them  to  a  bam,  where  he  and  the  girl  had  been  twice  before.  The  Jury  thought 
the  prisoner's  object  was  to  induce  the  girl  to  go  again  to  the  bam  that  he 
might  meet  her  there,  but  that  he  did  not  mean  ultimately  to  deprive  her  of  the 
property.  And  it  was  held  by  the  twelve  judges  that  the  taking  was  not  fel- 
onious.' Here  was  a  wrongful  taking,  coupled  with  a  wicked  intent,  to  in- 
duce the  female  to  commit  an  unlawful  act.  But  the  intent  not  being,  in  the 
opinion  of  the  Jury,  ulitmately  to  deprive  her  of  her  apparel  it  was  not  felony. 

**  These  cases  serve  to  show  that  it  is  the  duty  of  the  jury  to  look  into  all  the 
circumstances,  and  to  form  an  opinion  of  the  intent  which  actuated  the  party 
at  the  time,  and  whether  it  was  to  steal.  However  faulty  a  person  may  be,  and 
however  he  may  act  against  law  in  other  respects,  yet  if,  in  the  judgment  of 
reason  and  charity,  he  did  not  mean  to  steal,  or  if  it  be  doubtful  in  the  mind 
of  a  Jury  whether  that  was  his  intent,  it  is  their  duty  to  acquit  him.  But  you 
are  always  to  remember  that  the  law  is  no  respecter  of  persons;  and  that  it  is 
to  be  meted  out  to  all  alike,  whether  they  are  rich  are  poor,  whether  they  stand 
before  you  solitary  and  friendless  strangers,  or  whether  they  are  surrounded 
by  an  array  of  anxious  and  powerful  friends.  In  all  criminal  accusations,  it  is 
the  duty  of  the  government  to  prove  the  guilt  of  the  prisoner.  In  the  present 
case,  they  rely  mainly  on  the  testimony  of  William  Lovering,  from  whose  pos- 
session the  money  is  charged  to  have  been  taken.  But  the  distance  of  time 
since  the  transaction  took  place,  is  a  circumstance  which  can  not  have  escaped 
your  notice.  While  it  leads  to  the  inquiry,  why  was  not  the  complaint  made  at 
an  earlier  day?  it  is  certainly  most  unfavorable  for  the  elucidation  of  the  truth. 
Had  the  defendant  taken  to  flight,  and  remained  absent  for  these  four  years,  to 
avoid  a  prosecution;  had  the  crime  been  committed,  but  the  Indlvidaal  re- 
mained unknown,  till  recent  circumstances  led  to  his  discovery,  it  would  suffl? 
ciently  account  for  the  delay.  But  the  defendant  In  this  case  was  well  known, 
and  it  does  not  appear  that  he  has  absented  himself  for  this  cause  for  a  dayv 
Every  fact  was  known  to  Lovering  four  years  ago,  and  he  had  professional  ad- 
vice. If  he  knew  that  the  defendant  had  stolen  his  money,  he  ought  to  have 
prosecuted  him  then,  and  it  was  an  offence  in  him  to  compound  and  settle  the 
prosecution.  In  the  language  of  the  law,  the  civil  injury  to  the  party  was 
merged  in  the  crime  against  the  State.  This  court  holds  its  monthly  sessions, 
not  only  for  the  convenience  of  the  public  to  clear  the  jail,  and  to  meet  out 
justice  speedily  to  ofltenders,  but  for  the  safety  of  parties  accused;  that  com- 
plaints may  be  made  soon  after  the  commission  of  offenses,  and  that  they  be 
tried  while  t&e  facts  are  fresh  in  the  memory  of  witnesses,  and  while  they  may 
be  supposed  to  be  under  a  proper  impression.  But  the  ends  of  justice  are  in 
great  danger  of  being  defeated  by  unreasonable  delay.  I  may  add,  if  a  party, 
injured  by  the  act  of  another,  treats  it  at  the  time  as  a  civil  wrong,  it  is  fair  to 
Infer  that  that  was  the  true  character  of  the  transaction.    And  certainly  it 

1  The  Jndfe  then  referred  to  the  oaae  of         t  Dtokeneon's  Case,  R.  A  R  4S0. 
Conmonwealth  «.  Weld,  oiili,  p.  fitt. 
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Letitia  Fhillips  on  the  17th  oi  Febroazy,  1808.  She  left  him  in  1884  and  went 
to  reside  with  a  family  in  Fnmce.  It  appeared  that  the  prisoner  became 
acquainted  with  Lncy  Swire  in  1885  or  1888,  and  that  he  made  vazioua  inqniriea 
about  hia  wile  Letitia,  with  a  Tlew  to  ascertaining  where  die  was  living,  or 
whether  she  was  stUl  alive.  He  called  upon  her  motheri  Mrs.  FtUUips,  who 
said  that  all  she  knew  of  her  daughter  was  that  die  had  gone  to  France;  and 
afterwards  went  to  Chester  and  other  places,  and  made  inquiries  of  a  detective, 
but  failed  to  obtain  information.  In  November,  1888,  he  received  a  letter  from 
Henry  Fhlllips,  his  wife's  brother,  saying:  **Uj  sister  went  on  to  the  Con* 
tinent  with  a  traveling  family  a  long  time  ago;  we  expect  she  is  drowned,  for 
we  have  not  heard  from  her  since  she  went." 

On  the  18th  of  October,  1887,  the  prisoner  married  Lncy  Swire,  his  wife 
Letitia,  being  still  alive.  Wetghtmarif  for  tlie  prisoner,  contended,  on  the 
antUority  of  Eegina  v.  2VrfMr,i  that  although  seven  years  had  not  elapsed  before 
the  second  marriage,  yet,  if  the  prisoner  at  the  time  of  the  second  marriage 
had  an  honest  belief  that  his  first  wife  was  dead,  he  ought  to  be  acquitted. 
Clsasbt,  B.,  in  the  course  of  his  summing  up,  said:  << It  is  submitted  that, 
although  seven  years  had  not  passed  since  the  first  marriage,  yet  if  the  prisoner 
reasonably  believed  (which  presupposes  proper  grounds  of  belief)  that  his  first 
wife  was  dead,  he  is  entitied  to  an  acquittal.  It  would  press  very  hard  upon  a 
prisoner  if  under  such  drcnmstanoes  he  could  be  convicted,  when  it  appeared  to 
him  as  a  positive  fact  that  his  first  wife  was  dead.  The  case  which  was  dted 
of  Begina  v.  Turner^  shows  that  this  was  the  view  of  BaronlCartin,  a  judge  of  as 
great  experience  as  any  on  the  bench  now,  and  I  am  not  disposed  to  act  con^ 
trary  to  his  opinion.  Ton  must  find  the  prisoner  guilly,  unless  you  think  that 
he  had  fair  and  reasonable  grounds  for  believing,  and  did  honestly  believe,  that 
his  first  wife  was  dead."  The  jury  returned  a  verdict  of  guilty,  and  the 
learned  judge  sentenced  the  prisoner  to  imprisonment  for  three  days,  remark- 
ing that  he  was  quite  satisfied  with  the  verdict,  and  that  he  should  inflict  a  light 
sentence,  as  he  thought  the  prisoner  really  believed  the  first  wife  was  dead, 
although  he  was  not  warranted  in  holding  that  belief. 

{188.  Conspiracy— Plaotng  Person  in  Aaylnm  —  Bona  Fide  Belief  of  Inaaa- 
ity.  —  In  OommanwetOth  v.  iHnCser,*  certain  persons  were  brought  up  in  habecu 
earpusy  being  held  on  a  charge  of  conspiracy.  Paxson,  J.,  in  delivering  judgment 
said:  <<  Stripped  of  all  extraneous  matter  the  ca^e  is  narrowed  to  the  simple 
inquiry  whether  the  relators  are  guilty  of  a  criminal  conspiracy.  This  court  can 
not  regulate  all  of  the  domestic  affairs  of  our  citizens.  It  is  only  when  the  law 
is  violated  that  we  can  interfere.  I  do  not  propose  to  express  any  opinion  as  to 
the  present  mental  condition  of  BOss  Mintzer  as  regards  her  sanity.  It  is  not 
necessary  to  the  proper  determination  of  tUs  case.  It  would  seem  to  be  clear, 
however,  that  she  is  a  young  lady  of  good  mind,  and  more  than  ordinary  attain- 
ments. It  is  also  in  proof  that  some  ten  or  twelve  years  ago  she  was  a  inmate 
of  this  same  institution  (Kirkbride's)  for  a  period  of  about  seven  months, 
where  she  was  treated  for  a  disordered  intellect.  It  proceeded  from  the  same 
cause  as  her  present  alleged  insanity,  viz. :  Aversion  or  hostility  to  her  family. 
Dr.  Kirkbride  says,  In  regard  to  her  condition  at  that  time,  that  he  had  no 
doubt  of  her  insanity.    Indeed,  he  had  never  heard  it  questioned.    She  was  dis- 

l90ozCrim.0a8.14S.  >  1  Leg.  Gu.  S41  (UTl)  (FaJ. 
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etaarged  from  the  institution  after  about  seven  months'  confinement,  as  Im- 
proved, bat  not  folly  cored,  at  the  request  of  her  brother.  Dr.  St.  John  Mlntzer, 
one  of  the  relators,  who  proposed  to  take  her  to  Washington.    Dr.  Elrkbrlde 
was  of  opinion  that  her  removal  from  dlstorbing  home  associations  to  fresh 
scenes  might  not  prove  Injorloos,  and  she  accordingly  accompanied  her  brother. 
Bometlme  thereafter  she  obtained  employment  as  a  clerk  in  a  boreao  of  the 
Treasury  Department  at  Washington,  at  a  liberal  salary,  and  performed  her  dotles 
for  some  years  with  great  satisfaction  to  the  department  and  credit  to  herself. 
Finally,  she  resigned,  and  returned  to  her  mother's  house  in  Philadelphia. 
Shortly  thereafter  the  old  troubles  recommenced,  and  they  resulted  in  her 
mother  and  brothers  placing  her  again,  for  medical  treatment,  in  the  asylum. 
She  remained  there  a  few  days,  when  she  escaped  and  went  to  the  house  of  Mr. 
Geo.  C.  Bvans,  a  personal  friend.    Dr.  Eirkbride.was  examined  as  to  her  mental 
condition  during  this  brief  period,  and  he  says  he  had  two  or  three  interviews 
with  her,  and  that  from  those  Interviews  alone,  disconnected  with  the  state- 
ments of  her  relatives,  he  was  unable  to  form  an  opinion  as  to  her  sanity.    That 
Miss  Mintxer  was  placed  In  the  asylum  the  second  time  under  a  belief  of  her 
mother  and  brothers  that  the  state  of  her  mind  required  medical  treatment,  the 
evidence  in  this  case  leaves  no  room  for  doubt.    If  the  relatives  were  mistaken 
In  their  belief,  does  It  render  them  criminals?    I  am  not  prepared  so  to  decide. 
The  Commonwealth  must  make  one  of  two  points  before  I  can  remand  these 
relatives.   It  must  be  shown  either  that  the  act  which  was  the  subject  of  the 
alleged  conspiracy  was  unlawful,  or  that  unlawful  means  were  made  use  of  to 
effect  It.    The  act  complained  of  was  the  placing  of  a  young  lady  In  an  lunatic 
asylum  by  her  mother  and  brothers,  under  a  belief  that  she  required  medical 
treatment  for  Insanity*    This  Is  not  an  unlawful  act  by  the  laws  of  Pennsyl- 
vania.   If  it  were,  the  condition  of  those  who  are  mentally  afDlcted  would  be 
pitiable  Indeed.    Did  the  relatives  resort  to  unlawful  means?    On  the  contrary, 
the  law  was  strictly  compiled  with.    Two  respectable  physicians  gave  their  cer- 
tificates as  to  their  belief  of  her  Insanity.    Indeed,  without  a  strict  compliance 
with  this  rule,  no  patient  can  be  admitted  to  this  Institution.    I  am  not  pre- 
pared to  decide  that  the  placing  of  a  patient  In  an  insane  asylum,  by  his  or  her 
relations,  under  a  belief  on  the  part  of  the  latter  of  the  insanity  of  such  person, 
and  the  certificate  of  two  reputable  physicians  of  such  insanity,  is  per  se  evi- 
dence of  a  criminal  conspiracy.    To  render  such  act  criminal,  It  must  have  been 
done  with  a  corrupt  motive.    No  such  motive  has  been  proved  to  exist  in  this 
ease.    We  are  asked  to  infer  that  the  object  was  to  unlawfully  imprison  fiCiss 
Mlntzer.    I  wiU  not  infer  that  a  mother  would  conspire  to  imprison  her  own 
daughter  unlawfully,  without  evidence.    It  must  be  remembered  that  this  insti- 
tution is  not  a  bastile,  which  the  strong  hand  of  the  law  can  not  enter,  nor  a 
private  mad-house,  as  they  existed  In  Bngland,  where  a  person  could  be  shut 
out  from  the  world,  and  where  the  voice  of  friendship,  or  the  aid  of  relatives 
could  not  reach  them;  but  a  public  institution,  where  all  may  enter  at  proper 
times  and  for  proper  purposes.    A  writ  of  habeas  corpus  will  bring  any  one  con- 
fined there  before  either  of  the  five  judges  of  this  court  within  an  hour,  when 
the  cause  of  his  or  her  detention  can  be  inquired  into  and  passed  upon 
Judicially. 

'\Nor  is  there  a  particle  of  evidence  to  show  that  any  attempt  was  made  to  ob- 
tain the  control  of  any  property  of  Miss  Mlntzer.  The  family  estate  is  held  by 
Mrs.  Mlntzer,  the  mother,  under  a  deed  of  trust.    The  trust,  however,  amounts 
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to  nothing.    Mrs.  Mintzer  has  the  absolute  disposal  of  the  estate  during  her 
life,  as  well  as  after  her  death.    So  far  from  this  being  a  conspiracy,  or  an  aV 
tempt  to  obtain  any  .of  the  young  lady*s  property,  it  is  in  proof  that  tiie  mother 
offered  to  settle  upon  her  an  annuity  of  about  $500  a  year  during  the  lifetime 
of  the  mother,  provided  she  would  leave  the  city  and  reside  with  other  relatives, 
as  to  whom  she  did  not  seem  to  have  had  any  disagreements.    This  offer  was 
declined  by  Miss  Mintzer,  unless  the  mother  would  make  the  annuity  payable 
during  the  life  of  her  (Miss  M.),  and  give  security  for  its  payment.    The  latter 
proposition  was  declined  by  the  mother;  and  it  was  not  until  this  last  negotia- 
tion fell  through,  and  because  It  fell  through,  that  the  criminal  prosecatiLon  was 
commenced  by  Miss  Mintzer  against  these  relatives.    I  regret  that  this  feature 
exists  in  the  case.    If  there  is  a  conspiracy  it  may  be  a  question  whether  we 
have  the  proper  defendants  before  the  court.    If  I  had  any  doubt  about  this 
case,  I  would  send  it  to  a  Jury.    But  as  I  see  no  evidence  upon  which  a  chaige 
of  conspiracy  can  be  sustained,  I  must  discharge  the  relators." 

§  189.  Oruelty  to  AnimalB.  —  So  on  an  indictment  for  cruelly  overdriving  a 
horse,  if  the  defendant  in  the  proper  exercise  of  his  own  Judgment,  did  not 
think  he  was  overdriving  the  horse,  he  must  be  acquitted.^ 

§  190.  Diflturbinff  Beligioiis  Meeting. — To  disturb  a  religious  or  public 
meeting  through  accident  or  mistake  would  not  be  a  crime.* 

{  191.  Blections — Illegal  Voting —  Keeping  Saloon  Open. — So,  on  an  In* 
dlctment  against  a  minor  for  illegal  voting,  the  fact  that  his  father  had  told 
him  that  he  was  of  legal  age  is  relevant.* 

In  SaUes  v.  State^^  on  a  prosecution  for  the  violation  of  article  178  of  the  Penal 
Code  relating  to  the  election  laws,  it  was  shown  that  on  the  morning  of  the  day 
a  special  election  was  to  be  held,  the  appellant,  who  was  a  saloon-keeper  at  a 
voting  precinct  opened  his  saloon  and  kept  It  open  for  a  short  time,  but,  being 
informed  that  it  was  an  election  day,  immediately  closed  his  saloon,  declaring 
that  he  was  not  aware  that  an'election  was  to  be  held  on  that  day,  and  that  he 
had  sold  no  liquor.  Under  that  state  of  fftcts  the  court  charged  the  Jury  thaty 
**  Ignorance  of  the  law,  or  of  the  time  of  holding  such  eleven,  is  no  excuse  for 
the  violation  of  the  law.**    This  was  Md,  error. 

WiLLSON,  Judge.  **  This  appeal  is  from  a  conviction  for  a  violation  of  article 
178  of  the  Penal  Code.  It  was  proved  that  on  the  third  day  of  July,  1888,  an 
election  was  held  in  Smith  County  to  decide  whether  the  citizens  of  said  county 
should  fence  against  hogs.  Defendant,  who  was  a  saloon-keeper,  on  the  morning 
of  that  day  opened  his  saloon,  which  was  located  at  Winona,  a  voting  precinct 
in  said  county.  He  was  soon  Informed  that  it  was  an  election  day,  and  that  he 
was  violating  the  law  in  keeping  open  his  saloon.  He  at  once  closed  his  saloon, 
saying  that  he  was  not  aware  that  an  election  was  to  be  held  on  that  day,  and 
that  he  had  not  sold  anything.  It  was  also  proved  that  the  election  attracted 
but  little  interest  or  attention  in  that  precinct.  Upon  this  state  of  facts  the 
defendant  requested  the  court  to  charge  as  follows:  'If  you  believe  from  the 
evidence  that  the  defendant  opened  his  saloon  inadvertently,  or  In  ignorance 

1  Com.  V.  Wood,  111  Mm8.  408  (1878)  •  Carter  «.  State,  65  Ala.  181  (187^ ;  Jordan 

S  OODL  V.  Forter,  1  Gray,  478  (1864).  «.  State,  62  Ala.  808  (1876.) 

«  16  Teac.  (App.)  98  (1888.) 
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of  the  fact  that  an  election  was  to  be  held  on  that  day,  sold  no  liquors,  and  that 

as  soon  as  he  was  noUfled  that  an  election  was  being  held  he  closed  his  house, 

then  you  will  acquit  him.'    This  charge  the  court  refused,  and  the  defendant 

excepted.    In  the  charge  given  by  the  court  the  jury  was  instructed,  'that 

Ignorance  of  the  law,  or  of  the  time  of  holding  the  election,  is  no  excuse  for 

the  violation  of  the  law.*    This  portion  of  the  charge  was  excepted  to  by  the 

defendant.    We  are  of  opinion  that  neither  the  special  charge  requested  by  the 

defendant  nor  the  charge  as  given  by  the  court  present  the  law  of  the  case 

correctly.    *No  mistake  of  law  excuses  one  committing  an  offense;  but  if  a 

person  laboring  under  a  mistake' as  to  a  particular  fact  should  do  an  act  which 

would  otherwise  be  criminal,  he  is  guilty  of  no  offense.*  ^    But  the  mistake 

as  to  fact  which  will  excuse  must  be  such  as  did  not  arise  from  a  want  of 

proper  care  on  the  part  of  the  person  committing  the  offense.*  ^  If  the  defendant 

knew,  or  might  have  known  by  the  exercise  of  proper  care,  that  an  election 

was  to  be  held  in  Winona  on  that  day,  he  was  guilty  of  violating  the  law  by 

opening  his  saloon  on  that  day;  and  the  fact  that  he  kept  it  open  for  a  short 

time  only,  and  during  that  .time  sold  no  liquors,  would  not  excuse  him.    Bat 

if  he  did  not  know,  or  would  not  have  known  by  the  exercise  of  reasonable 

care,  that  an  election  was  to  be  held,  this  was  such  ignorance  or  mistake  of 

fact  as  would  excuse  him.    We  think  the  court  erred  in  instructing  the  Jury 

that  *  ignorance  of  the  time  of  holding  the  election  *  would  be  no  excuse  for 

a  violation  of  the  law.    Such  ignorance  would  be  a  mistake  of  fact,  and  not 

one  of  law;  and  if' It  did  not  arise  from  a  want  of  proper  care  on  the  part  of 

the  defendant,  it  would  have  the  effect  to  excuse  his  act  of  opening  the  saloon. 

Whether  or  not  the  defendant  used  proper  care  to  ascertain  the  fact  about 

which  he  claims  to  have  been  ignorant,  — that  is,  the  fact  of  that  being  an 

election  day, — was  a  question  for  the  Jury  and  not  for  the  court  to  determine.* 

Because  the  court  erred  in  its  charge  to  the  jury  in  t]ie  particular  mentionedf 

the  judgment  is  reversed  and  the  cause  remanded. 

"  Sevened  and  remomled.*' 

So  where  election  officers  fail  by  mistake  to  return  the  vote  as  required  by 

Jaw  they  are  not  indictable.* 

{  192.  BxDoaliig  the  Poraon. — So  where  several  men  exposed  their  persons 
in  ignorance  of  the  presence  of  others  who  could  see  them,  they  were  held  not 
guilty  of  the  offense.^ 

{  192a.  Faiae  Imprlaonment. — So  in  a  prosecution  for  false  imprisonment, 
the  prisoner  may  show  that  he  made  the  arrest  because  he  believed  the  prose- 
cutor was  guilty  of  a  crime.  In  BtapUM  ▼.  /Stote,*  the  information  charged  that 
the  appellant,  on  December  26, 1881,  with  force  of  arms,  <<  did  willfully  and 
without  lawful  authority,  arrest  and  detain  one  J.  C.  Gates,  without  the  con- 
sent of  said  Gates,  said  arrest  being  then  and  there  effected  by  the  said  Staples 
by  the  use  of  threats,  and  by  an  illegal  arrest,  and  by  putting  said  Gates  in  fear 
of  some  bodily  injury ;  contrary,"  etc.  The  jury  found  a  verdict  of  guilty,  u^<i 
assessed  the  punishment  at  a  fine  of  fifty  dollars. 

1  PmuaOod«,  Art  45.  «  Com.  «.  Mayor  of  Boston,  Thatoh.  Or. 

i  Penal  Oodo,  Art.  4S.  Oor.  998  (188S). 

<  Wation  V.  State,  IS  Tex.  ( App.)  76.  »  llUlor  tr.  People,  6  Barb.  206  (IMS). 

•  U  Tex.  (App.)  186  (1888). 
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J.  C.  Gates  was  the  first  witness  introdaced  by  the  State.    He  testified  that 
at  the  date  laid  In  the  Information,  and  for  a  long  time  anterior  thereto,  he 
lived  in  Wise  County,  Texas,  at  a  distance  of  about  three-quarters  of  a  mile 
from  the  west  boundary  line  of  Denton  County.    Very  early  one  Monday 
morning,  about  the  date  alleged  In  the  Information,  the  defendant  and  one  Fiy 
and  one  Klser  came  to  the  witness*  house.    Defendant  and  Fiy  rode  through 
the  gate  of  the  yard  and  up  to  the  door  of  the  house.    Witness  went  to  the 
door  and  the  defendant  asked  him  If  his  name  was  Cates.    Witness  replied 
that  It  was,  and  then  the  defendant  said:  <<  We  have  come  after  you  to  go  to 
Denton,'*  or  "to  cany  you  to  Denton."    The  witness  asked  by  what  authorlty^ 
they  proposed  to  carry  him  to  Denton.    The  defendant  replied :  **  Fry,  theri, 
Is  a  deputy  sheriff,  and  that  Is  authority  enough;  ain't  that  so?  "    Fry  spoke 
and  said:  "Yes,  we  can  arrest  you  anywhere  without  a  warrant."    The  wit. 
ness  then  said  that  lir.  McCall  had  Just  come  to  see  him  on  some  Important 
private  business,  and  asked  him  If  he  could  have  a  conversation  with  McCaU. 
Defendant  said:  "Tes,  but  he  quick  about  It;  we  have  not  long  to  tarry.'* 
Then  the  witness  asked  McCall  to  step  around  the  house,  as  the  business  was 
private.    The  defendant  said:  "No,  I  will  go  too,  and  be  present  and  hear 
what  is  said."    Witness  then  abandoned   his  business  with  McCall.    The 
defendant  told  witness  to  hurry  and  get  his  horse,  and  the  witness  sent  his  son 
for  his  horse.    In  a  few  minutes  the  horse  was  ready,  and  witness  went  with 
the  defendant  and  Fry  to  the  town  of  Denton.    He  was  there  turned  over  to 
one  Sullivan,  who,  as  he  nnderstood,  was  a  constablCi  and  who  refused  to 
release  the  witness  until  he  gave  a  bond  of  one  thousand  dollars.    Witness  waa 
informed  that  he  was  charged  with  having  stabbed  a  son  of  the  defendant  the 
preceding  Saturday  night.    WhUe  the  defendant  and  Fxy  were  at  witness' 
house,  the  defendant  seemed  excited.    Witness  did  not  refuse  to  go  with 
them;  he  saw  from  their  demeanor  that  they  "  meant  business,"  and  he  thought 
it  was  no  use  to  refuse.    He  considered  himself  under  arrest. 

John  McCall,  the  next  witness  for  the  State,  gave  substantially  the  same 
account  of  what  transpired  at  Cate's  house  when  the  latter  was  arrested. 

B.  H.  Hopkins,  for  the  defence,  testified  that  he  was  the  sheriff  of  Denton 
County  in  December,  1881,  and  that,  on  the  night  of  Saturday,  the  twenty- 
fourth  of  that  month,  he  was  Informed  by  the  defendant  that  one  Cates  had 
stabbed  a  son  of  the  defendant,  and  witness  was  asked  to  arrest  Cates.  Wit- 
ness searched  for  Cates  in  Denton  that  night,  but  did  not  find  him.  The  next 
morning  the  defendant  came  and  asked  the  witness  to  go  and  arrest  Cates. 
Being  informed  by  witness  that  he  could  not  go,  the  defendant  said:  "Alex. 
Fry  will  go  with  me  and  arrest  him;  "  and  witness  replied:  "Then  take  Fry 
and  go  and  arrest  him."  Witness  knew  where  Cates  lived.  Fiy  was  then  a 
deputy  sheriff  of  Denton  County.  On  the  following  day  the  defendant.  Fry 
and  Cates  came  into  the  town  of  Denton,  and  the  latter  was  turned  over  to 
Sullivan,  a  constable.  Cates  gave  a  bond  of  one  thousand  dollars,  and  witnes 
approved  it;  whereupon  Cates  was  released.  He  was  taken  before  young 
Staples  for  identification.    Other  matters  are  disclosed  in  the  opinion. 

White,  P.  J.  All  the  circumstances  which  justify  an  arrest  without  warrant 
or  lawful  authority  are  stated  in  our  statute.    They  are :  — 

1.  Where  a  felony  or  offense  against  the  public  peace  is  committed  in  the 
presence  or  within  the  view  of  the  party  making  the  arrest;  in  which  case  It 
may  be  made  by  a  peace  oi&cer  or  any  other  person. 
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S.  Where  the  felony  or  breach  of  the  peace  hah  been  commltled  in  the  pres- 
ence or  view  of  a  magUtrate,  and  such  magistrate  shall  verbally  order  the 
arrest  of  the  offender. 

8.  In  cases  where  municipal  authorities  have  established  rules  authorizing 
such  arrests  in  certain  cases;  and 

4.  Where  it  Is  shown  by  satisfactory  proof  to  a  peace  oificer,  upon  the  repre- 
sentation  of  a  credible  person,  that  a  felony  has  been  committed,  and  that  the 
offender  is  about  to  escape,  so  there  is  no  time  to  procure  a  warrant,  such 
peace  oiBcer  may  without  warrant  pursue  and  arrest  the  person  accused.^ 

In  no  other  case  than  those  enumerated  is  such  an  arrest  entirely  justifiable 
in  law.  To  make  an  arrest  under  any  other  circumstances  or  conditions  is 
illegal,  even  though  it  may  be  made  to  appear  that  before  the  arrest  the  par^ 
arrested  had  committed  the  identical  crime  for  which  he  was  arrested.  And  a 
peace  oificer  or  private  person  assuming  to  act  without  warrant  under  any  cir- 
cumstances not  authorized  by  the  statute,  is  himself  a  violator  of  law,  and 
liable  to  punishment  for  false  imprisonment.  But,  it  is  said,  if  the  oificer  or 
citizen  knew  that  a  crime  had  been  committed,  and  he  arrested  the  offender 
without  warrant  because  of  his  knowledge  of  the  crime  and  in  the  interest  of 
society,  with  no  intention  to  violate  the  law,  how  is  it  that  he  can  be  punished 
criminally  without  a  criminal  intent? 

As  a  general  rule  it  is  elementary  that  **  in  crime  the  most  conspicuous  and 
inseparable  element  is  the  intent.  The  State  will  not  punish  an  act  as  a  crime 
unless  there  is  an  evil  Intent  either  actually  Indulged  or  imputable.  Where 
there  has  been  no  Intention  or  purpose  to  disobey  the  public  laws,  there  can 
not  in  general  be  a  crime.*'  Ordinarily  this  rule  is  inflexible  in  determining 
the  wrongs  done  to  society  at  large.  But  "  the  liberty  of  the  citizen  is  as 
Important  as  the  interests  of  society.  In  fact  it  Is  one  of  the  fundamental 
purposes  proposed  to  be  subserved  by  the  organization  of  society  and  govern* 
ment.  The  law  provides  the  instrumentalities  by  which  the  personal  liberty 
of  the  citizen  may  be  restrained,  temporarily  or  permanently,  in  the  interests 
of  society,  and  these  exact  instrumentalities  must  be  evoked  in  case  it  be 
sought  to  effect  such  deprivation.  No  person  other  than  an  oificer  can  make 
an  arrest,  unless  a  felony  or  breach  of  the  peace  is  conmiitted  in  his  presence 
or  within  his  view,  or  unless  he  be  specially  appointed  by  a  magistrate  to  exe- 
cute a  particular  warrant,  or  is  summoned  to  the  aid  of  an  officer  as  part  of  the 
po$9€  comUatus.***  And  even  a  peace  officer,  to  justify  an  arrest  without  pro- 
cess, must,  where  his  action  is  called  in  question,  be  able  to  show  in  justifica- 
tion that  he  acted  within  the  purview  of  the  statute.' 

In  discussing  the  reasons  for,  and  circumstances  Justl^ng,  an  arrest  without 
warrant  in  civil  actions  for  damages,  that  great  and  learned  philosophical  law 
thinker  and  writer,  Mr.  Cooley,  says:  <* There  are  sometimes  circumstances 
which  in  themselves  are  a  command  of  arrest  as  imperative  as  could  be  any 
command  by  official  authority.  These  cases  in  general  are  plain,  and  they  rest 
upon  the  inherent  right  of  society  to  defend  itself  against  sudden  assaults,  not 
by  regular  proceedings  merely,  but  in  emergencies,  by  the  spontaneous  actions 
of  its  members.  In  all  civil  cases  it  is  not  supposed  that  public  justice  will 
suffer  or  that  any  one  can  be  seriously  injured  or  incommoded  by  any  such 
delay  in  arresting  a  wrong-doer  as  may  be  required  to  obtain  proper  legal 

I  Code  Cxim.  Proo.,  Arts.  OS  to  «»,  in*  i  Altord  tr.  8tate,8Tex.  (App.)64S. 

olntlTO.  *  Qironx  «.  State,  40  Tex.  97. 
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process.  Neither  in  general  can  any  similar  delay  be  supposed  prejudicial  in 
the  case  of  minor  offenses  against  the  State.  Bat  It  may  be  reasonably 
expected  that  a  felon  will  flee  from  justice  if  an  opportunity  is  afforded  him, 
and  also  that  if  he  knows  he  is  suspected  he  will  do  what  may  be  in  his  power 
to  obliterate  the  evidences  of  his  crime.  In  these  circumstances  are  found 
forcible  reasons  for  prompt  action  in  his  arrest.  '^  *  '^  When  the  propriety 
of  an  arrest  without  process  is  in  question,  the  problem  is  always  how  to 
harmonize  the  individual  right  to  liberty  with  the  public  right  to  protection. 
Where  process  issues,  the  proceedings  required  tn  obtaining  it  constitute  a 
sufficient  precaution  against  causeless  arrests;  the  magistrate  decides  on  the 
facts  presented  to  him  that  sufficient  reason  exists.  But  if  one  without  thlB 
protection  were  to  arrest  upon  his  own  judgment,  he  ought  to  be  able,  when 
called  upon,  to  show  that  his  judgment  was  warranted.  To  do  this  he  should 
show  either,  first,  a  felony  actually  committed)  second,  facts  that  had  come  to 
his  knowledge  which  justtfled  him  in  suspecting  the  person  arrested  to  be  the 
felon ;  or,  third,  a  felony  being  committed,  an  arrest  to  stay  and  prevent  it. 
This  seems  to  be  the  least  that  could  be  required :  the  fact  of  felony  and  per- 
sonal knowledge  of  the  guilt  of  the  particular  person,  or  reason  for  suspecting 
him;  and  if  one  errs  in  these  particulars  it  is'  better  that  they  be  left  to  take 
the  consequences  than  that  they  be  visited  upon  an  innocent  party  who  is  im« 
properly  arrested.*'  ^ 

As  seen,  however,  by  our  Criminal  Code,  such  a  showing  does  not  exonerate 
when  the  party  making  the  arrest  without  warrant  is  called  to  answer  to  a 
criminal  charge  of  false  imprisonment.  A  private  person  can  not  arrest  another 
on  suspicion,  and  the  only  instances  in  which  an  arrest  made  without  warrant 
is  justifiable  are  those  enumerated  In  the  statute.* 

But  whilst  such  evidence  is  not  competent  to  establish  a  complete  justifica- 
tion in  law,  still  we  are  of  opinion  that,  in  answer  to  a  charge  for  false  im- 
prisonment, the  defendant,  tn  mitigation  of  punishment,  is  entitled  to  show 
that  he  arrested  the  party  because  he  had  reason  to  believe  and  did  believe  the 
party  arrested  guilty  of  some  crime  against  the  law;  and  further  to  show,  in 
connection  with  and  support  of  such  belief,  the  fact,  if  such  fact  exists,  that 
legal  proceedings  had  been  instituted  against  the  arrested  party  for  the  sup- 
posed offense,  and  the  nature  of  such  proceedings.  He  is  entitled  to  this 
evidence,  and  It  is  a  matter  to  be  considered  and  weighed  by  the  jury  in  esti« 
mating  the  penalty  to  be  inflicted  for  the  false  Imprisonment.  That  the  party 
arrested  without  warrant  may  be  shown  to  have  been  justly  suspected  of 
felony,  and  that  such  circumstances  may  well  be  considered  as  reducing  the 
real  amount  of  the  plaintiff's  claim  for  damages  in  a  civil  action  for  false 
imprisonment,  is  well  settled.*  No  good  reason  is  seen  why,  in  criminal  cases, 
the  same  rule  does  not  obtain  tn  mitigation  of  the  penalty.  We  are  aware  that 
a  different  rule  is  announced  in  Svrbie  v.  8tat6f^  and  the  doctrine  seems  to  be 
supported  by  the  quotation  made  from  lir.  Archbold's  Criminal  Practice  and 
Pleading.  On  general  principles  and  in  reason  we  are  of  opinion,  however, 
that  the  rule  should  be  as  stated  above. 

In  the  case  before  us  the  appellant  proposed  to  show  that  Cates  was  arrested 

1  Cooley  on  Torts,  174,  ITS.  State,  8  Tez.  (App.)  646;  Giranx  «.  State.  40 

•  Johnson  v.  State,  6  Tez.  (App.)  48;      Tez.  97. 
Laoey  v.  Stote,  7  Tez.  (App.)  406;  Alford  v.  *  8  OreenL  Bv.,  mo.  867. 

«  6  Tez.  (App.)  60. 
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by  him  because  he,  Gates,  had,  on  the  day  or  night  previoasly,  stabbed  his 
(appellant's)  son,  and  that  alter  the  arrest  he  carried  Gates  to  Denton  and 
torced  him  over  to  an  officer,  who  required  him  to  enter  into  a  bond  to  answer 
«  charge  for  stabbing  defendant's  son.  We  are  of  opinion  that  this  evidence 
was  admissible,  not,  Indeed  as  a  Jnstiilcatlon,  bnt  tn  mitigation  of  the  penalty, 
«nd  that  the  oonrt  erred  in  ezclnding  It.  For  the  same  reason  it  was  error  to 
refnse  to  permit  the  defendant  to  prove  by  his  son  that  Gates,  the  arrested 
party,  had  stabbed  him  the  night  before  the  arrest. 

It  was  no  jnstmcation  that  defendant  was  in  company  and  acted  in  concert 
with  an  officer  of  the  law  In  making  the  arrest.  <*  If  an  officer  be  goU^  of 
trespass,  those  who  act  by  his  command  or  In  his  aid  will  be  trespassers  also. 
When  called  npon,  they  aid  him  at  their  peril,  and  they  are  bound  to  know 
whether  the  officer  acts  under  a  legal  and  valid  warrant.'*^  Upon  this  point 
the  charge  of  the  court  was  in  strict  conformity  with  the  law.  Nor  was  the 
charge  erroneous  in  its  description  of  the  character  of  the  detention  which 
would  constitute  false  Imprisonment  under  the  statute.' 

Because  the  court  erred  in  excluding  the  evidence,  as  shown  above,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Beversed  and  remanded 

§  198.  False  Pretenses. — A  i>erson  can  not  be  convicted  of  false  pretenses 
who  did  not  know  the  pretense  was  false.' 

§  194.  Forgery. — An  intent  to  deceiye  and  defraud  being  a  material  ingre- 
dient of  forgery,  a  charge  is  erroneous  which  withdraws  from  the  Jury  all  con* 
aiderations  of  the  question  of  intent.* 

§  195.  Frequenting  Hoosee  of  Ill-Fame — Ignoranoe  of  Oharaoter  of 
Houee.  —  So  one  can  not  be  convicted  of  frequenting  houses  of  ill-fame,  who  is 
ignorant  of  the  character  of  the  houses  which  he  visits.* 

{ 196.  Harboring  Persons  or  AsslBtiiig  Them  to  Baoape.»So  in  slavery 
times  it  was  held  not  a  crime  to  harbor  an  escaping  slave  where  the  defendant 
was  not  aware  that  the  party  was  an  escaping  slave,*  or  that  such  a  person  was 
under  his  care.' 

In  .Bfrney  v.  StaUf^  Wood,  J.,  delivered  the  opinion  of  the  court  as  follows: 
^*The  statute  npon  which  this  Indictment  is  predicated,  enacts,  'that  if  any 
person  shall  harbor  or  secrete  any  black  or  mulatto  person,  the  properigf  of 
another,  the  person  so  offending  shall,  on  conviction  thereof,  be  fined  any  sum 
not  less  than  ten  nor  more  than  fifty  dollars.'  We  are  first  called  to  consider, 
whether,  under  this  enactment,  the  indictment  is  sufficient. 

*'  It  is  required  that  eveiy  indictment  shall  have  a  precise  and  sufficient  cer- 
tain^. The  omission  of  a  word  of  substance  is  fatal.*  Here,  the  plaintiiBE  in 
«rror  is  charged  with  harboring  and  secreting  a  certain  mulatto  girl,  by  the 
name  of  BCatilda,  the  proper^  <A  L.  Larkin.    There  is  no  averment  that  the 

Oystead  v.  Shed,  IS  Mass.  606;  Hitehell  «  Gooden  v.  State,  55  Ala.  178  (18T8). 

«.  Btate,  7  Bnsl.  (Ark.)  60 ;  Vinton  tr.  Weaver,  »  Bxoolu  «.  State,  S  Tei^.  481  (1881) . 

41  Me.  itOL  •  Bimejr «.  State.  8  Ohio,  no  (18«8). 

•  Maner  v.  State,  8  Tex.  (App.)  86L  t  Duncan  v.  State,  7  Hnmpli.  148  (1887). 

*  B.  V.  Kelahlejr,  7  Oox,  817  (1868).  •  8  Ohio,  980  (1887). 
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plaintiff  in  error  knew  the  facts  alleged,  that  Matilda  was  a  slave,  and  the  prop- 
erty of  L.  Larkln,  or  of  any  other  person;  and  snch  is  not  the  legal  Inference  in 
a  State  where  the  Constitution  declares  that  all  are  bom  free  and  equal,  and 
that  there  shaU  be  neither  slavery  nor  Involuntary  servitude  within  its  limits, 
except  as  a  punishment  for  the  commission  of  crimes.    On  the  contrary,  the 
presumption  is  in  favor  of  freedom.    The  seienteTf  or  knowledge  of  the  plaintifE 
in  error,  of  this  material  fact,  was  an  Ingredient  necessary  to  constitute  his 
guilt.    This  knowledge  should  have  been  averred  in  the  indictment  and  proved 
on  the  trial;  for,  without  such  knowledge,  the  act  charged  as  a  crime,  was  inno- 
cent in  Its  character.    We  know  of  no  case  where  positive  action  is  held  crim- 
inal, unless  the  intention  accompanies  the  act,  either  expressly  or  necessarily 
inferred  from  the  act  itself.    ^IgnoranUa  faeU  doth  excuse,  for  such  an  ignorance 
many  times,  makes  the  act  itself  morally  involuntary.'  ^    It  is  true  that  the 
statute  upon  which  the  indictment  is  founded,  omits  the  sdenter,  and  the  in- 
dictment covers  all  the  facts  enumerated  in  that  statute.    But  this  is  not  suffi- 
cient; it  can  not    be  assumed  that  an  act,  while  independent  of  positive 
enactment,  involves  no  moral  wrong,  nay,  an  act  that  in  many  caaea  would  be 
highly  praiseworthy,  should  be  made  grievously  criminal,  when  performed  in 
total  unconsciousness  of  the  facts  that  infect  it  with  crime.    This  court  has  de- 
termined differently.    In  the  case  of  Anderson  v.  State,^  the  plaintiff  in  error 
was  indicted  for  uttering  and  publishing  a  forged  certificate  of  deposit,  without 
averring  his  knowledge  of  such  forgery.    The  statute  under  which  this  indict- 
ment was  found  does  not,  in  express  terms,  make  this  knowledge  a  constituent 
of  the  crime.    Nevertheless,  the  court  held  that  the  criminality  could  not  exist 
without  the  knowledge,  and  that  an  indictment  that  did  not  aver  it  was  defect- 
ive.   That  case  runs  upon  all  fours  with  this,  and  the  further  investigation  of 
the  principles  upon  which  it  is  based,  confirms  the  court  in  the  conviction  it  is 
correct.    The  judgment  must  be  reversed  for  this  cause,  and  it  thus  becomes 
unnecessary  to  decide  upon  the  other  points  so  laboriously  argued  for  the 
plaintiff  in  error,  and  of  a  character  too  important,  in  their  bearing  upon  the 
whole  country,  to  be  adjudicated  upon  without  necessity." 

In  State  v.  Davis,'  a  statute  provided  that  "  eveiy  person  not  standing  in  the 
relation  of  husband  or  wife,  parent  or  g^ndparent,  child  or  grandchild, 
brother  or  sister,  by  consanguinity  or  affinity  to  another  who  shall  have  com- 
mitted any  offence  or  been  accessory  before  the  fact  to  the  commission  of  any 
offense,  who  shall  be  convicted  of  knowingly  harboring  or  relieving  such  other 
person,  with  intent  that  be  shall  escape  or  avoid  detection,  arrest,  trial  or  pun- 
ishment, shall  be  imprisoned."  *  *  *  It  was  held  that  to  constitute  a  viola- 
tion of  this  statute  the  person  harboring  or  relieving  must  know  that  such  other 
person  has  committed  an  offense,  and  must  intend  to  shield  such  other  person 
froni  the  law. 

buBFEB,  C.J.  <'  This  is  an  indictment  for  the  violation  of  Public  Statute  of 
Rhode  Island,*  which  reads  as  follows,  to  wit :  <  Every  person  not  standing  in  the 
relation  of  husband  or  wife,  parent  or  grandparent,  child  or  grandchild,  brother 
or  sister,  by  consanguinity  or  affinity  to  another  who  shall  have  committed.any 
offense,  or  been  accessory  before  the  fact  to  the  commission  of  any  offense,  who 
shall  be  convicted  of  knowingly  harboring  or  relieving  such  other  person,  with 
Intent  that  he  shall  escape  or  avoid  detection,  arrest,  trial  or  punishment,  shall 

1 1  Hale*t  P.  C.  43.  *  B.  I.  (18S4). 
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be  imprisoned  not  exceeding  five  years,  or  be  fined  not  exceeding  one  thousand 
dollars.'  In  the  indictment^  found  in  the  Court  of  Common  Pleas,  the  offense 
was  charged  in  manner  following,  to  wit:  That  at  Newport  on  the  15th  day  of 
March,  1888,  the  defendants  *  did  then  and  there  knowingly  harbor  and  relieve 
another,  to  wit :  one  George  H.  Bounds  with  the  intent  that  he,  the  said  Rounds 
should  then  and  there  avoid  detection,  arrest,  trial,  and  punishment,  he  the  said 
George  H.  Bounds,  having  then  and  there  committed  an  offense,  to  wit:  the 
offense  of  entering  a  dwelling-house  In  the  day  time  with  intent  to  commit  lar- 
ceny therein,  the  said  Thomas  T.  Davis,  and  the  said  George  T.  Davis,  and  the 
said  Patrick  White  not  then  and  there  standing  in  the  relation  of  husband  or 
wife,  parent  or  grandparent,  child  or  grandchild,  brother  or  sister,  by  con- 
sanguinity or  affinity  to  the  said  George  H.  Bounds.'  The  defendants  moved  the 
court  below  to  quash  the  indictment  for  insufficiency  and  the  court  overruled 
the  motion.  The  defendant  excepted,  and  now,  after  verdict  of  guilty  against 
George  T.  Davis,  he  brings  the  cause  to  this  court  for  revision.  The  defendant 
contends  that  the  indictment  is  defective  in  that  it  does  not  allege  that  the  de- 
fendants harbored  and  relieved  Bounds  knowing  that  he  had  committed  the 
crime  which  he  is  aUeged  to  have  committed,  such  knowledge  being  a  necessary 
ingredient  of  the  offense  under  the  statute.  If  the  knowledge  be  a  necessary 
ingredient,  we  think  the  knowledge  should  have  been  alleged  with  certainty  and 
that  the  indictment  is  bad  for  want  of  the  allegation.  The  attorney-general 
contends  that  the  knowledge  is  not  necessary  because,  if  it  be  necessary,  a  per- 
son may  harbor  or  relieve  another  with  impunity,  so  long  as  he  is  ignorant  of 
the  particular  offense  which  the  other  has  committed,  though  he  knows  perfectly 
well  that  he  has  committed  an  offense  and  is  fleeing  from  arrest,  and  though  his 
purpose  in  harboring  or  relieving  him  is  to  aid  his  escape.  If  the  knowledge 
be  necessary,  argues  the  attorney-general,  he  may  safely  harbor  and  hide  a  con- 
vict fleeing  from  prison  in  his  prison  garb,  with  the  officers  of  the  law  in  hot 
pursuit,  if  only  he  be  ignorant  of  the  particular  offense  which  the  fugitive  has 
committed.  The  argument  against  the  construction  contended  for  by  the  de- 
fendant is  certainly  very  cogent.  But  on  the  other  hand,  if  the  statute  is  not  to 
be  so  construed,  the  word  *  knowingly '  in  the  statute  is  superfluous,  liaving  no 
meaning  which  is  not  necessarily  implied  without  it.  Moreover,  if  the  statute 
is  not  to  be  so  construed,  a  person  who  harbors  another,  knowing  that  he  has 
oonmiitted  some  petty  misdemeanor,  and  simply  intending  to  help  him  escape 
arrest  for  it,  may  be  convicted  under  an  indictment  in  which  the  principal 
offense  alleged  is  murder  or  some  other  heinous  crime,  knowing  of  which  he 
would  have  recoiled  from  harboring  the  criminal.  These  are  views  wliich  strike 
the  mind  on  simply  reading  the  statute  without  reference  to  its  history  or  ante- 
cedents. We  think,  however,  that  the  statute  can  not  be  fairly  construed  with- 
out reverting  to  the  common-law  offense  which  was  superseded  by  it,  and 
tracing  the  statute  to  its  present  form.  Evidently  the  statutory  offense  was 
intended  to  take  the  place  of  the  common-law  offense  of  being  an  accessory  after 
the  fact.  At  common  law  an  accessory  after  the  fact  is  one  who,  knowing  a 
felony  has  been  committed  by  another,  receivesi  relieves,  comforts,  x>r  assists 
the  felon.  *To  constitute  an  accessory  after  the  fact,*  it  is  said,  <  three 
things  are  requisite.  The  felony  must  be  completed;  he  must  know  that  the 
felon  is  guil^;  and  he  must  receive,  relieve,  comfort,  or  assist  him.'^    These 

1 1  Aroh.  Orim.  Prao.  A  PlMd.  (bth  ed.)  *17,  note  % 
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being  reqaisltes  of  the  offense  It  was,  of  coarse,  necessary  to  allege  them  In  the 
Indictment;  and  so  are  the  forms  or  precedents.^  Bj  the  old  common  law  the 
principal  and  the  accessory  were  liable  to  the  same  punishment,  and  no  man 
coidd  be  tried  as  accessory  after  the  fact  till  after  the  principal  felon  was  con- 
victed. We  do  not  find  any  statute  of  the  State  changing  this  common  law 
nntil  A.  D.  1798.  Section  20  of  <  An  act  to  reform  the  penal  laws,'  contained 
in  the  digest  of  1798,  provides  '  That  every  person  who  shall  knowingly  receive, 
harbor,  conceal,  maintain,  assist,  or  relieve  any  person  or  persons  who  have 
committed  any  of  the  crimes  aforesaid,  or  hereafter  mentioned,  although  the 
principal  offender  can  not  be  taken  so  as  to  be  prosecuted,  is  and  shall  be  con- 
sidered an  accessory  after  the  fact,  and  shall  be  fined  not  exceeding  five  hun- 
dred doUars  and  be  imprisoned  not  exceeding  two  years.'  The  section  seems 
to  have  been  Intended  to  change  the  common  law  in  three  particulars,  namely: 
first,  to  make  it  extend  to  the  harboring  of  others  besides  felons;  secondf  to 
mitigate  or  limit  the  punishment;  and  thirdf  to  make  the  accessory  liable  to 
trial  and  punishment,  <  although  the  principal  offender  can  not  be  taken  so  as 
to  be  prosecuted.*  We  see  no  reason  to  think  that  any  other  change  was  con« 
templated.  The  offender  \s  denominated  an  accessory  after  the  fact.  The 
offense,  therefore,  subject  to  the  alterations  effected  by  the  statute,  ought  to  be 
deemed  to  have  the  character  of  the  common-law  offense.  If  so,  then  knowl- 
edge on  the  part  of  the  accessory,  not  only  that  the  principal  offence  had  been 
committed,  but  also  that  the  person  harbored  had  committed  It,  was  a  necessary 
ingredient  In  the  accessory  offense.  We  think  there  can  be  no  doubt  that  the 
word  *  knowingly,'  as  used  In  the  section,  was  intended  to  liave  that  meaning. 
The  section  was  re-enacted  without  change  in  the  digest  of  1822.  In  the  dUigest 
of  1844  the  section  was  altered,  and  it  appeared  there,  as  It  has  appeared  in 
all  later  revisions,  in  Its  present  form.  The  section  In  its  present  form  In- 
creases the  punishment,  but  In  another  respect  It  mitigates  the  severl^  of  the 
law.  Previously  any  person,  except  a  wife,  however  closely  related  to  the 
criminal,  exposed  himself  to  punishment  as  an  accessoiy  after  the  fact  by 
knowingly  harboring  him.  The  section  in  its  present  form  exempts  from  its 
operation  the  husband  or  wife  of  the  principal  offender,  and  certain  others 
nearly  related  to  him.  It  also  expresses  what  was  probably  before  Implied, 
that  the  guilt  Is  incurred  only  when  there  \a  an  Intent  to  shield  the  principal 
offender  from  the  law.  These  are  the  only  alterations  worthy  of  note  which  are 
apparent.  Now  the  question  is  whether  by  reason  of  these  alterations  the  word 
*  knowingly '  has  acquired  a  different  meaning  from  what  it  previously  had. 
It  seems  to  us  that  we  must  assume  that  the  old  word  has  the  old  meaning  nntil 
it  is  clearly  apparent  that  it  was  meant  to  have  another.  We  do  not  find  any 
sufficient  Indication  that  a  different  meaning  was  intended.  The  Legislature 
has  been  very  explicit  in  the  changes  above  noted,  and  we  cannot  suppose.  If  so 
essential  a  change  in  the  character  of  the  offense,  as  that  which  the  attom^- 
general  contends  for,  had  been  intended,  that  the  Legislature  would  have  left  it 
so  completely  to  inference  or  conjecture.  We  think,  therefore,  that  the  indict- 
ment is  bad  in  that  it  does  not  allege  with  the  certain^  required  by  the  rules 
of  criminal  pleading  the  offense  which,  as  we  construe  the  statute,  was  in- 
tended to  be  punished  by  it. 

<'  Exo^Uana  rastaiaed  and  IndfetmeM  qwuhedJ* 
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{  197.  Inoeet. — So  a  man  hATing  connection  with  his  daughter,  in  ignorance 
of  the  relation  between  them,  can  not  be  guilty  of  incest.^ 

{  198.  lAitieny. — Taking  property  by  mistake  is  not  larceny:  *  as  where  a 
person  takes  the  property  of  another  thinking  it  is  his  own.* 

InB.  Y,  Ltppard^^  Ebub^  C.  J.»  said  to  the  jury:  <<If  the  prisoner  sold  the 
sheep  without  any  authority  and  without  any  reason  to  suppose  that  he  had 
authority  to  sell  them,  then  he  is  guilty  upon  this  indictment;  otherwise  not 
so.  Had  he  any  reason  to  suppose  that  he  had  such  authority.'*  The  verdict 
was  not  guilty. 

In  PeopU  ▼.  Carabiaii^  the  prisoner  was  indicted  for  stealing  a  steer.  The 
court  charged  the  jury  that  though  he  killed  it  believing  it  to  be  his  own,  yet 
when  he  appropriated  it  to  his  own  use,  it  was  evidence  of  a  felonious  intent. 
On  appeal  this  was  held  erroneous.  '<  The  charge,*'  said  the  court  above,  <<  is 
liable  to  several  objections.  It  assumes  as  a  fact  that  the  defendant  did  appro- 
priate the  steer —  which  was  for  the  jury — and  then  the  instruction  deduces 
from  the  mere  fact  of  appropriation  the  felonious  intent  and  directs  a  finding 
accordingly.  In  other  words  the  charge  makes  the  mere  fact  of  the  conversion 
of  the  property  by  the  defendant,  conclusive  proof  of  the  defendant's  guilt. 
This  is  not  the  law.  The  jury  are  the  judges  of  the  facts  of  the  taking  and 
earrying  away  of  the  property,  the  title  of  the  property  and  of  the  intent  with 
which  the  property  was  taken  and  carried  away." 

{  199.  Larceny— Property  Seised  Under  BKeootion.  —  In  8taUy.  DeWUtf* 
the  prisoner  was  Indicted  for  feloniously  stealing  cattle  which  had  been  levied 
on  by  the  sheriff  by  virtue  of  an  execution  against  the  prisoner,  and  committed 
to  the  custody  of  a  third  party  for  safe  keeping.  A  judgment  of  conviction  was 
reversed  by  the  Supreme  Court  on  the  ground  that  the  State  was  bound  to  show 
affirmatively  that  the  defendant  knew  of  the  execution  and  seizure  of  the  cattle 
by  the  sheriff  so  as  to  show  a  felonious  intent  in  the  taking.  *<  The  defendant," 
said  Bat,  J.,  <<  was  indicted  in  the  Linn  Circuit  Court  for  feloniously  stealing, 
taking  and  carrying  away  two  steers,  alleged  in  one  count  to  be  the  property  of 
one  T.  W.  Booker;  In  another  count  to  be  the  properly  of  P.  W.  Banning;  and 
in  a  third  count  the  property  of  one  J.  £.  Quick.  To  this  indictment  the 
defendant  filed  a  plea  of  not  guilty,  and  at  the  May  term,  1862,  was  tried  and 
convicted,  and  his  punishment  assessed  at  two  years'  imprisonment  tn  the 
penitentiary. 

"  It  appears  from  the  evidence,  as  preserved  in  the  bill  of  exceptions,  that  one 
Harris  had  obtained  In  said  court  a  judgment  for  about  one  hundred  and  ninety 
dollars  against  said  DeWitt,  upon  which  an  execution  was  issued  directed  to 
the  sheriff  of  said  county,  this  execution  was  placed  in  the  hands  of  Banning, 
a  deputy  sheriff,  about  the  16th  of  August,  1860,  and  he  levied  it  upon  the 

> 
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cattle,  the  subject  of  the  larceny,  on  the  6th  or  7th  of  September  following,  as 
the  property  of  said  DeWltt,  and  placed  said  cattle  in  the  custody  of  said  Quick 
for  safe  keeping.  Quick  placed  them  in  his  pasture,  where  they  remained 
about  two  weeks.  They  were  taken  from  this  pasture  in  the  night  time,  and 
there  was  proof  tending  to  show  that  DeWitt  was  implicated  in  the  taking. 
Twenty-six  instructions  were  asked  and  eighteen  given — enough  to  have 
confounded  any  jury  of  ordinary  intelligence.  This  practice  o)  giving  a  mul- 
tiplicity of  instructions  in  cases  involving  but  one  or  two  simple  propositions 
of  law,  can  not  be  too  strongly  condemned.  Instead  of  aiding  the  jury  in  their 
investigation,  its  only  tendency  is  to  confuse  and  embarrass  them. 

*'  In  the  view  taken  of  this  case,  it  is  unnecessary  to  pass  upon  those  Inatruo- 
tions,  for  upon  a  careful  examination  of  the  evidence  we  are  of  the  opinion  that 
it  does  not  support  the  finding  of  the  jury.  At  the  time  of  the  levy  of  tiie  exe- 
cution, the  cattle  belonged  to  the  defendant,  who  afterwards  found  them  in  the 
pasture  of  Quick,  and  no  evidence  was  given  to  show  that  defendant  had  any 
knowledge  whatever  as  to  the  character  of  Quick's  possession.  It  was  not 
shown  upon  the  trial  that  defendant  was  present  when  the  levy  was  made,  or 
knew  that  the  cattle  had  been  seized  by  the  sheriff  by  authority  of  an  execution 
issued  against  him.  No  knowledge  of  the  existence  of  any  execution  against 
him  was  shown.  The  State  should  have  shown  such  knowledge  affirmatively 
for  without  it  it  is  impossible  to  fix  upon  the  defendant  a  criminal  or  felonious 
intent.  Judgment  reversed  and  case  remanded  for  new  trial;  the  other  ludges 
concurring. 

§  200.  Lewdness. — To  support  an  indictment  for  ^'lewdlyandlascivloiiriy 't 
cohabiting  together,  an  evil  intent  must  be  shown,  —  it  is  not  sufficient  to  infer 
it  from  their  cohabitation  under  an  honest  though  mistaken  belief  that  they  were 
lawfully  married  to  each  other.^ 

§  201.  Liquor  Laws — Sellinir  Liquor  by  ICistake. — Under  such  laws  a 
person  is  not  punishable  for  selling  what  he  believes  is  not  intoxicating  Uqaor.* 

§  202.  Liquor  Laws — '<  Person  of  Intemperate  Habits.**  —Where  a  statute 
punishes  the  selling  of  liquor  to  one  of  <<  known  intemperate  habits  "  the  fact 
that  the  intemperate  habits  of  the  vendee  were  known  to  the  defendant  must 
be  shown  in  order  to  support  a  conviction.* 

§  208.  Liquor  Laws — Selling  Liquor  to  Minor.— A  seller  of  intoxicating 
liquor  to  a  minor  who  believes  at  the  time  that  he  is  of  age,  is  not  guilty  of 
the  statutory  offense  of  selling  liquor  to  minors,*  or  permitting  him  to  play  blll« 
iards.* 

In  State  v.  Katb^*  Pbbkins,  J.,  said :  <'  Prosecution  for  selling  liquor  to  a  minor. 
Acquittal.  On  the  trial,  the  court  permitted  the  defendant  to  prove  that  James 
Welbom,  the  minor  to  whom  the  liquor  was  sold,  had  the  personal  appearance  of  a 

1  Com.  V.  HanBon,  127  Haaf .  4W  (1879).  Farbaoh  v.  State,  M  Ind.  77  (1886) ;  Goela 
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man  over  twenty-one  years  of  age.  This  Is  complained  of  as  error.  The  statute 
prohibits  the  sale  of  liqaor  to  a  minor,  and  authorizes  the  sale  to  adults.  It 
4oe8  not  prescribe  the  mode  by  which  the  liquor  seller  is  to  determine  the 
•question  of  age,  and  it  may  often  be  a  difficult  one.  Is  the  seller  to  ask  every 
purchaser  his  age?  Very  well.  Suppose  the  answer  states  it  falsely,  and 
the  seller  is  thus  led  to  sell  to  a  minor?  Again,  is  the  seller  to  trace  out  the 
parents  of  every  person,  and  inquire  of  them.  Suppose  they  give  false  informa- 
tion, and  thereby  liquor  is  sold  to  a  minor.  The  State  is  not  the  party  giving 
the  false  information,  and  hence,  would  not  be  estopped  to  prove,  on  the  trial, 
the  true  age  of  the  person  to  whom  the  liquor  was  sold.  What  rule  must  gov- 
ern on  this  point?  We  think  it  must  be  that  of  belief.  We  think  the  offense 
consists  in  selling  to  a  minor,  not  believing,  or  having  reason  to  believe,  him  aa 
■adult.  Prima  facte^  the  seller  would  be  presumed  to  know,  under  the  law, 
whether  the  person  he  sold  to  was  a  minor  or  an  adult;  and  in  a  case  of  doubt 
he  would,  if  he  sold,  take  the  hazard.  But  we  think  he  might  be  permitted  to 
«how,  on  a  prosecution  for  selling  to  a  minor,  that  the  person  was  a  stranger  to 
him,  and  that  his  personal  appearance  would  lead  any  person  of  common  ob- 
servation to  believe  him,  beyond  doubt,  an  adult — that  he  represented  him- 
self as  such,  etc.  So  he  might  prove  that  a  person  whom  he  did  know  (but 
not  his  age)  was  treated  by  his  parents,  or  friends,  and  the  community,  as  an 
•adult.  Sueh  evidence  would  be  for  the  jury  to  consider.  Per  curiam.  The 
judgment  is  affirmed.'* 

InBineman  v.  iStote,^  Frazbb,  J.,  delivering  the  opinion  of  the  court  says: 
<(  This  is  an  indictment  for  selling  liquor  to  a  minor.  The  court  charged  the 
Jury  that  it  was  a  question  of  fact,  and  not  of  opinion,  and  that  if  the  defend- 
ant was  deceived  and  Imposed  upon  as  to  the  age  of  the  buyer,  that  circum- 
stance would  go  in  mitigation  of  the  punishment,  but  could  not  Justify  an 
sccquittal.  The  law  has  been  held  otherwise  by  this  court,  in  several  cases,  and 
we  think  correctly.  The  question  is,  at  least,  not  so  clear  as  to  Justify  us  now  in 
•disturbing  that  line  of  decisions.  It  Is  true  that  the  statute  does  not,  in  terms, 
create  the  exception,  but  it  is,  we  think,  the  better  opinion  that  it  was  not  in- 
tended by  the  act  to  make  the  vendor  liable  criminally,  in  cases  where,  upon 
the  exercise  of  every  reasonable  caution,  he  should  yet  be  imposed  upon  as  to 
the  age  of  the  buyer,  and  should  sell  to  him  in  perfect  good  faith.  But  this 
rule  must  not  be  so  loosely  applied  as  to  open  the  way  to  evasions  of  the  law. 
It  is  more  important  that  the  young  should  be  protected  from  temptation,  than 
that  those  who  have  just  reached  their  majority  should  be  able  to  purchase 
with  UciHty;  and,  therefore,  the  vendor  should  be  held  to  the  exercise  of  great* 
iSBxt  and  caution.  The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial." 

In  Bravm  v.  StatSf*  a  similar  case,  Eluott,  C.  J.,  delivering  the  opinion  of 
the  court  said  t  <<  William  F.  Little,  the  prosecuting  witness  and  person  to  whom 
the  intoxicating  liquor  is  alleged  to  have  been  sold,  testified  he  would  be  twen- 
ty-one years  of  age  on  the  29th  day  of  July  then  next.  The  defendant,  upon 
•cross-examination,  asked  the  witness  whether  he  wore  his  beard  at  the  time 
he  purchased  the  liquors  testified  to  by  him,  as  long  as  it  was  at  the  time  of  the 
trial;  at  the  same  time  calling  attention  to  the  fact  that  the  witness*  beard 
i^as  thick  set  and  long.  The  witness  answered  that* he  did.*  The  defendant 
then  asked  the    witness  <  whether  he  had  not  voted  for  the  last  two  years?* 

1  SA  Ind.  80  (1885).  t  U  Ind.  113  (1865). 
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Bat  the  court  refused  to  permit  the  witness  to  answer  the  question,  to  which 
the  defendant  excepted.  This  was  error.  We  think  the  question  was  a  proper 
one,  and  the  fact  intended  to  be  elicited  by  it  pertinent  and  legitimate  for  two 
purposes.  First,  One  of  the  material  facts  necessary  to  be  shown,  to  justify  a. 
conviction  of  the  defendant,  was  that  Little  was  under  the  age  of  twen^-one 
years  at  the  time  he  purchased  the  liquor.  He  had  sworn  to  that  on  his  ezami-- 
nation  in  chief,  but  his  statement  so  made  was  not  conclusive  on  the  defendant; 
he  had  the  right  to  rebut  it  or  discredit  it,  and  it  was  certainly  legitimate  for 
him  to  test  its  correctness  on  cross-examination,  by  such  questions  as  might 
tend  to  discredit  the  statement,  or  show  that  it  was  not  true  in  fact.  We  do 
not  say  that  an  afSrmative  answer  to  the  question  would  necessarily  have  had 
that  effect,  but  that  it  was  legitimate  evidence  as  tending  to  rebut  the  state- 
ment of  the  witness  as  to  his  age,  we  think  it  very  clear. 

**  It  was  proper  for  another  reason.  The  defendant  had  the  right  to  show  ia 
defence  that  he  sold  liquor  to  Little  in  good  faith,  believing  at  the  time  that  he 
was  over  twenty-one  years  of  age;  and  if  Little  had  claimed  and  exercised  the 
right  to  vote  at  the  elections  for  two  years  prior  to  the  time  of  the  sale  of  the 
liquor  to  him,  and  that  fact  was  known  to  the  defendant  at  the  time  of  the  sale 
it  would  certainly  be  a  strong  circumstance  to  show  that  the  defendant  did,  la 
good  faith,  believe  him  to  be  of  age  at  the  time  of  the  sale.  The  question  asked 
did  not  go  to  the  point  that  the  defendant  knew  that  Little  had  voted,  but  it 
was  legitimate  as  laying  the  proper  foundation  for  another  question  on  that 
subject  or  the  proof  of  his  knowledge  of  the  fact  by  other  evidence.  The  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new  trial." 


§  204.  MalloiouB  Mischief — Administerlnir  Poiaoa  to  Horses. — JnS,  t» 
Mogg  1  the  prisoner  was  indicted  for  attempting  to  kill  horses.  He  had  mixed 
sulphuric  acid  with  their  com,  and  it  was  in  the  evidence  that  he  had  done  sa 
before.  Mr.  Justice  Park  left  it  to  the  jury  whetiier  he  administered  the  poison 
with  a  criminal  intent  or  under  the  impression  that  it  would  improve  the  ap-^ 
pearance  of  the  horses,  for  in  the  latter  case  he  ought  to  be  acquitted*  The 
Juiy  acquitted  him. 

{  206.  Mftnalaughter.  —  Where  the  parents  of  a  sick  child,  In  the  erroneous 
belief  that  prayer  would  ctire  him,  neglected  to  use  medicines,  whereby  he  died, 
they  were  held  not  guilty  of  manslaughter.* 

{206.  Murder.— :  As  to  the  non-liability  of  one  who  kills  another  under  a 
mistaken  notion  that  he  is  b^g  attacked  or  his  life  is  in  danger.  See  Volume 
I.,  of  this  series,  Self-Defbnce. 

{  206a. Mntineerinff— Mistake  as  to  Oondition  of  Veeool. — In  UnilM 

States  V.  Ashtouy*  it  was  held  that  on  an  indictment  for  an  endeavor  to  commit  a 
revolt  against  section  12  of  the  Crimes  Act  of  1790,*  it  was  a  sufficient  defence 
of  the  parties  accused,  that  the  combination  charged,  as  an  endeavori  was  to 
compel  the  master  to  return  into  port  for  the  unseaworthiness  of  the  vessel, 
if  they  act  bona  flde  and  the  vessel  was  actually  unseaworthy.  So  if  they  act 
bona  fide  and  upon  reasonable  grounds  and  apparent  unseaworthiness,  and  it  i» 

1  4  C.  ft  P.  864  (1890).  *  2  Samn.  IS  (1884). 

s  B.  V.  WagBtaffe,  10  Ooz,  SSO  (1868)  «  ch.  86. 
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donbtfnl  whether  the  yessel  be  muieaworthy  or  not.    But  if  the  vessel,  In  such 
case,  be  dearly  seaworthy,  it  Is  no  defence. 

Indictment  against  the  defendants  for  an  endeaTor  to  commit  a  revolt  on 
board  the  ship  Merrimack,  of  Boston,  on  the  high  seas.    Flea,  not  gnilty.N 

At  the  trial  it  appeared,  the  ship  sailed  from  Boston  on  Saturday,  93d  of 
Angnst,  1884,  on  a  voyage  to  Bio  Janeiro,  under  the  command  of  Captain 
Bldridge.  6he  was  then  in  a  leaky  condition,  and  some  efforts  had  been  made 
by  the  captain  to  conceal  the  extent  of  the  leakage  from  the  crew  at  the  time 
of  their  shipment  and  coming  on  board.  The  ship  was  twen^-nine  years  old. 
The  crew,  on  discovering  the  leak,  in  going  out  of  port,  expressed  a  wish  to 
the  captain  to  return  and  have  repairs  made.  The  captain  declined;  but  said 
if  the  leak  Increased  he  would  return.  On  Wednesday,  the  27th  of  August,  the 
vessel  encountered  a  gale  and  strained  very  much;  and  the  crew  were  up  all 
the  night  pumping,  and  were  much  exhausted.  The  gale  still  continued,  with 
every  appearance  of  a  continuance.  The  crew  then  conversed  together,  and  went 
to  the  captain,  and  requested  him  to  return  to  Boston  to  repair;  and  expressed 
a  firm  belief  that  the  ship  was  unseaworthy,  and  that  they  were  all  in  imminent 
danger  of  their  lives.  The  captain  declined ;  but  proposed,  that  they  should  keep 
on,  and,  if  necessary,  he  would  stop  at  the  Western  Islands  for  repairs.  The 
crew  insisted,  that  he  ought  to  return  back  to  Boston,  and  that  the  hazard  of 
proceeding  on  the  voyage  was  imminent.  And  then  finding  that  the  captain 
persisted  in  going  on  the  voyage,  declaring  that  he  thought  the  vessel  seaworthy, 
they  refused  to  do  duty  any  further,  and  seceded,  and  remained  below  several 
hours,  during  which  time  the  gale  increased,  and  the  ship  was  in  great  danger. 
The  captain,  at  length,  in  order  to  induce  the  crew  to  return  to  duty,  agreed  to 
return  to  Boston;  and  accordingly  he  wore  ship  and  returned  to  Boston,  where 
he  arrived  on  the  ninth  day  after  her  departure.  The  crew  at  all  other  timea 
during  the  voyage  and  in  all  other  respects  conducted  themselves  unexcep* 
tionably. 

There  was  a  good  deal  of  evidence,  at  the  trial,  as  to  the  seaworthiness  of 
the  ship.  The  chief  mate  swore,  that  in  his  opinion  she  was  seaworthy.  The 
second  mate  swore  she  was  not.  And  there  was  the  testimony  of  a  number  of 
highly  respectable  witnesses,  who  had  examined  the  ship  before  her  departures 
and  who  affirmed  that  she  was  old  and  rotten,  and,  in  very  bad  condition,  and 
wholly  unseaworthy  in  all  respects ;  and  in  their  testimony  they  entered  into  the 
particulars  of  her  defects.  On  the  other  hand,  one  of  the  owners  testified, 
that  she  was  bought  in  July,  1884,  for  $3,500,  and  that  about  $1,000  had  been 
laid  out  upon  her  in  repairs;  and  that  the  owners  believed  her  seaworthy  for 
the  voyage;  and  policies  of  insurance  had  been  underwritten  on  her  cargo  for 
the  voyage,  after  an  examination  made  of  her  by  one  of  the  officers  of  one  of 
the  Insurance  companies  in  Boston;  that  after  some  sUght  repairs  she  had 
again  gone  to  sea  with  the  same  captain  and  a  new  crew,  who  made  no  objec- 
tion ;  and  that  before  her  last  departure  she  had  been  surveyed  and  pronounced 
to  be  seaworthy.  No  imputation  or  suggestion  of  fraud  or  misconduct  was 
cast  upon  the  owners.  On  the  contrary,  the  counsel  for  the  defendants  ex.* 
pressly  disclaimed  any  ground  of  this  sort. 

In  the  course  of  the  trial  DwUapf  District  Attorney,  objected  to  the  admis* 
sion  of  any  evidence  to  establish  the  unseaworthiness  of  the  ship  as  irrelevant 
to  the  matter  in  issue,  upon  the  ground,  that  unseaworthiness  would  constitute 
no  defence  to  the  charge  in  the  indictment.    But  the  court,  after  hearing 
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Shipley f  and  Moore  lor  the  defendants,  overraled  the  objection,  and  admitted 
the  evidence. 

Upon  the  posture  of  the  facts,  as  diclosed  in  the  evidence,  a  donbt  having 
been  suggested  by  the  court,  whether  the  evidence  supported  the  indictment 
the  case  was  briefly  argued  to  the  court  by  Dunlap  for  the  United  States. 

Stort,  J.  I  do  not  think  tliat  the  act  for  the  government  and  regulation  of 
seamen  In  the  merchants*  service  ^  has  any  bearing  on  the  present  case.  The  third 
section  of  that  act  merely  provides  for  the  case,  where  the  mate  and  a  majority 
of  the  crew  of  a  vessel  bound  on  a  foreign  voyage,  after  the  voyage  is  begun  and 
before  the  vessel  shall  liave  left  the  land,  shall  discover  the  vessel  to  be  too  leaky 
or  otherwise  unfit  to  proceed  on  the  voyage;  and  under  such  dvcumstances  it 
makes  it  the  duty  of  the  master  to  return  to  port.  It  does  not,  in  the  slightest 
manner,  trench  upon  the  general  rights  and  duties  of  the  seamen  under  the 
maritime  law,  but  merely  imposes  an  absolute  duty  on  the  master  in  the  case 
specified.  All  other  cases  and  circumstances  remain,  therefoi^i  as  they  were 
before,  to  be  governed  by  the  general  principles  of  law.  In  the  present  case 
the  combination  to  resist  the  authority  of  the  master  is  clearly  established; 
and  unless  the  seamen  were,  by  the  circumstances,  justified  in  compelling  the 
master  to  return  home,  the  offense  charged  in  the  indictment  is  fully  made  out, 
and  the  onus  is  on  the  seamen  to  establish  the  justification.  If  the  ship  was  at 
the  time  clearly  seaworthy  and  fit  for  the  voyage,  whether  the  seamen  acted  by 
fraud,  or  by  mistake,  or  upon  a  fair  but  false  judgment  of  the  facts,  it  seems  to 
me  the  offense  was  committed.  If,  on  the  other  hand,  the  ship  was  at  the  time 
clearly  unseaworthy  and  unfit  for  the  voyage,  they  were  fully  justified  in 
insisting  upon  her  return  home,  and  were  guilty  of  no  offense.  The  law 
deems  the  lives  of  all  persons  far  more  valuable  than  any  proper^;  and  will 
not  permit  a  master,  under  color  of  his  acknowledged  authority  on  board 
of  the  ship,  from  rashness  or  passion  or  ignorance,  to  hazard  the  lives  of  the 
crew  in  a  crazy  ship,  or  compel  them  to  encounter  risks  and  perform  duties 
which  are  so  imminent  and  overwhelming  that  they  can  escape  only  by  the  most 
extraordinaiy  chances,  and,  as  it  were,  by  miraculous  exertions.  If  he  should 
order  them  into  a  boat  on  the  ocean  at  a  time  when  they  could  scarcely  fall 
of  being  swamped  or  foundered,  they  would  not  be  bound  to  obey.  His 
commands,  to  be  entitled  to  obedience,  must,  under  the  circumstances,  be 
reasonable.  The  proposition  can  not  for  a  moment  be  maintained  that  the 
crew  are  bound  to  proceed  on  the  voyage  in  an  unseaworthy  and  rotten 
ship,  at  the  imminent  hazard  of  their  lives,  merely  because  the  master  and 
officers  choose  in  their  rashness  of  judgment  to  proceed.  It  is  true  that 
in  all  cases  of  doubt  the  judgment  of  the  master  and  officers  ought  to 
have  great  weight,  and  from  their  superior  intelligencei  ability  and  skill  it 
may  be  relied  on  with  far  more  confidence  than  that  of  the  crew.  They 
are  embarked  in  the  same  common  enterprise  and  risks,  and  it  can  not  be 
ordinarily  presumed  that  they  will  hazard  their  own  lives  in  a  veliicle  which  is 
really  unfit  for  the  voyage.  *  Still  if  the  case  does  occur,  if  they  will  insist  on 
proceeding,  no  matter  at  what  hazard  to  life,  and  the  ship  is  unseaworthy,  I  am 
clear  that  the  crew  have  a  right  to  resist  and  to  refuse  obedience.  It  is  a 
case  of  justifiable  self-defence  against  an  undue  exercise  of  power.  Neither 
of  these  cases  is  of  any  real  difficulty.  But  the  case  of  difficulty  is  this :  Suppose 
the  ship  to  be  in  that  state  in  which  the  presumption  of  apparent  unseaworthiness 

lAct  of  1790,  Ch.  60. 
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Teally  arises,  and  the  crew  bonaflde  act  upon  that  presumption,  and  the  jnry  should 
be  of  opinion  that  they  acted  jastiflably  upon  that  presumption  at  the  time ;  and 
suppose  upon  the  trial  it  should  turn  out  (as  in  the  present  case  it  may),  that 
there  is  real  doubt  whether  the  ship  be  seaworthy  or  not;  or  upon  the  evidence 
the  case  is  nearly  balanced  in  the  conflict  of  credible  as  well  as  competent 
testimony,  and  the  jury  should  on  the  whole  deem  the  preponderance  of  evi- 
dence just  enough  to  turn  the  scale  in  favor  of  seaworthiness,  but  not  to 
place  it  entirely  beyond  doubt  —  I  ask  whether,  under  such  circumstances,  the 
crew  ought  to  be  convicted  of  the  offense  charged,  having  acted  upon  their 
best  judgment  fairly,  and  in  a  case  where  respectable,  intelligent  and  impartial 
witnesses  should  assert  that  they  should  have  done  the  same,  and  where  even 
the  jury  themselves  might  adopt  the  same  opinion,  although  there  might  be  an 
«rror  in  the  fact  of  seaworthiness,  as  established  at  the  trial?  I  have  great 
difficulty  in  coming  to  the  conclusion  that  under  such  circumstances  the  crew 
were  guilty  of  the  offense  charged.  I  am  aware  of  the  dangers  of  not  upholding 
with  a  steady  hand  this  authority  of  the  master,  but  I  am  not  the  less  aware 
of  the  necessity  of  having  a  just  and  tender  regard  for  life.  Seamen,  when 
they  contract  for  a  voyage,  do  not  contract  to  hazard  their  lives  against  aU 
perils  which  the  master  may  choose  they  shall  encounter.  They  contract 
only  to  do  their  duty  and  meet  the  ordinary  perils  and  to  obey  reasonable 
orders.  The  relation  between  master  and  seaman  is  created  by  the  contract; 
but  that  relation,  when  created,  is  governed  by  the  general  principles  of  law. 
Unlimited  submission  does  not  belong  to  that  relation.  I  have  great  repug- 
nance to  creating  constructive  offenses,  and  especially  where  there  is  perfect 
integrity  of  intention.  I  am  aware  that  in  some  cases  crimes  may  be  com- 
mitted independently  of  any  supposed  intention  to  do  wrong.  But  in  most 
cases,  and  I  think  in  a  case  of  this  nature,  the  intention  and  the  act  must  both 
concur  to  constitute  an  offense.  There  are  cases  even  of  the  highest  crimes, 
as  of  homicide,  where  an  honest  and  innocent  mistake  in  killing  another,  under 
circumstances  of  a  reasonable  presumption,  though  a  mistaken  one,  that  the  party 
killed  intended  to  kill  the  other  party,  when  the  latter  will  be  excused  by  law. 
I  have  had  this  subject  a  good  deal  in  my  thoughts  during  the  progress  of 
this  trial  (and  the  point  is  certainly  a  new  one) ;  and  the  strong  inclination 
of  my  opinion  at  present  is,  subject  to  be  changed  by  any  argument  hereafter 
urged,  that  the  defendants  ought  not  to  be  found  guilty  if  they  acted  bonaflde 
upon  reasonable  grounds  of  belief  that  the  ship  was  unseaworthy,  and  if  the 
Jury,  from  aU  the  circumstances,  are  doubtful  whether  the  ship  was  seaworthy, 
or  even  in  a  measuring  cast  should  incline  to  believe  the  ship  seaworthy.  If 
she  was  clearly  seaworthy  beyond  reasonable  doubt,  then  the  defendants  ought 
to  be  convicted,  for  the  facts  of  the  combination  and  resistance  are  admitted. 
A  ftoUe  protegiil  was  then  entered. 

{  207.  Obctmotinff  Qflloer  aad  Beelstlnff .  —  So  a  person  to  be  punishable  for 
obstructing  an  officer  must  know  him  to  be  such.^  * 

To  constitute  the  crime  of  hindering  an  officer  in  the  discharge  of  his  duty 
the  defendant  must  know  the  person  to  be  an  officer.* 

So  a  person  is  not  indictable  for  assaulting  an  officer  in  the  discharge  of  Us 
duties,  unless  he  knows  that  the  party  assaulted  is  an  officer.* 

1  state  V.  Maloney,  IS  R.  1, 261  (18S0).  ■  Johnson  «.  State.  S8  Tex.  117  (1861). 

t  State  V.  Carpenter.  54  Vt  55S  (188S). 
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In  B.  V.  BicketUf^  the  defendant  was  indicted  nnder  a  statute  for  malicioiiBly 
cutting  one  Webb  with  intent  to  obstrncty  resist  and  prevent  the  lawful  appre- 
hension and  detainer  of  the  prisoner.  It  appeared  that  in  the  morning  of  the 
day  mentioned  in  the  indictmenti  the  prisoner  stole  some  wheat  from  an  out* 
house  belonging  to  one  J.  Spilsbury.  The  wheat  being  soon  after  found  in  an 
adjoining  field,  Spilsbury,  Webb  and  others  watched  near  the  spot  expecting 
that  the  thief  would  come  to  carry  it  away,  and  that  they  should  then  be  able 
to  discover  and  apprehend  him.  In  the  course  of  the  day  the  prisoner  and 
another  man  walked  into  the  field,  and  lifted  up  the  bag  containing  the  wheat. 
They  were  immediately  pursued,  and  Webb  seized  the  prisoner,  without  desirfn^^ 
him  to  surrender,  or  stating  for  what  reason  he  was  apprehended.  A  scufile 
ensued,  during  which,  before  Webb  had  spoken,  the  prisoner  drew  a  knife,  and 
cut  him  across  the  throat.  Lawbencr,  J.  As  Webb  did  not  communicate 
to  the  prisoner  the  purpose  for  which  he  seized  him,  this  case  does  not  come 
within  the  statute.  If  death  had  ensued  it  could  only  have  been  manslaughter. 
Had  a  proper  notification  been  made  before  the  cutting,  the  case  would  have 
assumed  a  different  complexion.  The  prisoner  must  be  acquitted  upon  this 
indictment. 

§  2C8.  Perjury. —  So  where  a  party  honestly  believes  what  he  swears  to,  he 
is  not  guilty  of  peijury  if  the  facts  do  not  turn  out  to  be  as  stated  by  him.* 

«A  witness  by  mistake  or  defect  of  memory  may  testify  untruly  without  be- 
ing guilty  of  perjury  or  any  other  crime."  * 

§  209.  Piracy.  — An  attack  made  upon  a  United  States  vessel  by  an  armed 
vessel  with  the  avowed  intention  of  repelling  her  approach  or  crippling  her, 
upon  a  mistaken  suggestion  that  she  was  a  pirate  is  not  a  crime  under  the  stat* 
ute  as  to  piracies.* 

§  210.  PooaesBion  of  Government  Property.  —  Ignorance  of  the  nature  of 
the  property  is  a  defence  to  an  indictment  of  this  kind.^ 

In  B.  V.  Cohen^*  the  prisoner  was  indicted  under  a  statute  punishing  the 
having  in  possession  naval  stores  marked  with  the  broad  arrow  (the  govern- 
ment brand).  From  the  evidence  it  appeared  that  the  defendant  assisted  his 
father  In  carrying  on  an  extensive  business  in  London,  as  a  metal  merchant. 
On  the  day  in  question  two  casks  were  traced  by  the  police  to  the  warehouse  of 
the  defendant,  and  a  few  minutes  after  the  delivery  the  police  officers  entered 
and  found  the  casks  in  the  passage  unopened.  They  asked  the  defendant  where 
he  obtained  the  casks  from,  and  he  said  from  a  Mr.  Warren,  of  Portsea.  On 
being  opened  by  the  officers  they  were  found  to  contain  a  quantity  of  naval 
stores  marked  with  the  broad  arrow.  On  the  desk  in  the  counting-house  was 
found  a  bill  for  the  carriage  of  two  casks  of  metal  from*  Portsea,  made  out  to 

1  8  Camp.  68  (1811).  >  Com. «.  Donglasi,  6  Meto.  fiZ  (1842) ;  B. 

*  Johnson  v.  People,  04  ni.  606  (1880) ;  B.  v.  GrindaU,  2  0.  A  P.  688  (18S7).   And  see  B. 

V.  Pepyi,  Peake,  188 ;  B. «.  Dnnboyne,  8  C.  A  v.  Tucker, 2  0.  A  P.  800  (1886). 

K.  1  (1880) ;  Com.  v.  Cook,  1  Bob.  (Va.)  789  «  The  Marianne  Flora,  11  Wheat.  1  (UK). 

(184S) ;  Stewart  v.  SUte,  SS  Ohio  St.  477  (1872) ;  •  B.  v.  Sleep.  8  Ooz,  478  (1861). 

Green  v.  State,  41  Ala.  419  (1868);  Hood  v.  *  8  Cox,  41  (1868).   And  see  B.  v.  Sleep,  8 

state,  44  Ala.  81  (1870) ;  State  «.  Cockran,  1  Cox,  473  (1861). 
Bailey.  60  (1828);  Dempaey  v.  People.  SO 
Hun,  861  (1880). 
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Mr.  H.  Cohen.  On  the  police  ofllcers  requesting  to  be  allowed  to  search  the 
premises  the  defendant  refused.  Great  resistance  was  made,  and  the  oi&cers 
were  ejected  by  the  defendant's  workmen.  It  was  held  that  to  convict  the  de- 
fendant it  was  necessary  to  show  that  he  knew  the  articles  were  marked  with 
the  broad  arrow.  Watson,  B.  *'  I  am  of  opinion  that  It  Is  necessary  In  order 
to  convict  a  person  under  this  statute  of  having  naval  stores  marked  with  the 
broad  arrow  in  his  possession,  to  show  not  only  that  he  had  them  In  his  posses- 
sion, but  that  he  also  knew  the  nature  of  the  articles,  and  that  they  were  marked 
with  the  broad  arrow.  The  statute  Is  no  doubt  couched  in  very  general 
terms;  it  does  not  state  in  so  many  words  that  he  must  have  them  In  his  pos- 
«ession  <  knowingly,*  but  that  must  be  the  true  meaning  of  the  statute.  The 
word  possession  imports  knowledge  of  that  which  is  possessed.  As  to  the 
question  of  possession,  if  it  were  necessary  In  this  case,  I  should  leave  it  to  the 
jury  to  decide  it,  with  the  observation  that,  although  the  casks  were  brought  to 
the  prisoner's  premises,  there  was  no  evidence  of  the  terms  on  which  they  were 
sent,  nor  was  any  time  given  for  examination  or  for  exercising  any  discretion 
as  to  returning  or  rejecting  them. 

**  The  case  of  Begina  v.  WUmottf  before  Mr.  Justice  Coltman,  is  precisely  on  all 
fours  with  this,  and  specifically  points  to  a  knowledge  of  the  mark  being  there, 
otherwli^e  tliere  could  be  no  conviction.  This  view  appears  to  me  to  be  one  of 
sound  law  and  sound  sense,  and  gives  the  only  reasonable  interpretation  to  the 
statute.  In  my  opinion  it  is  necessary  in  point  of  law  to  show  that  the  defend- 
ant did  know  tiiat  the  articles  had  the  broad  arrow  upon  them,  supposing  It  to 
be  proved  that  they  were  in  his  possession,  and  there  is  no  reasonable  evidence 
to  go  to  the  jury  of  any  such  knowledge." 

Hill,  J.  *<  I  am  of  the  same  opinion.  It  Is  no  oflence  under  the  second  sec- 
tion of  this  statute,  unless  the  person  charged  had  possession  of  the  goods, 
knowing  them  to  be  marked  with  the  broad  arrow.  This  is  made  clear  by  a  refer- 
ence to  the  recital  in  the  first  section.  The  possession  in  the  second  section  is 
put  in  exactly  the  same  category  with  the  concealing,  which  is  a  positive  act 
done  by  the  individual  In  order  to  constitute  the  crime.  In  my  opinion  it  Is 
necessary  to  show  that  the  person  sought  to  be  fixed  with  the  crime,  under  the 
second  section,  had  a  knowledge  that  the  goods  were  marked  with  the  br^ad 
arrow,  and  if  he  was  Ignorant  of  that  fact  he  Is  not  guilty  of  any  offence  within 
the  meaning  of  the  statute.  The  application  of  common  sense  to  the  construc- 
tion of  the  statute,  shows  that  this  must  be  so.  If  a  couple  of  casks  of  old 
metal  obtained  from  ships  contained  one  thousand  pieces,  and  one  piece  only 
bore  the  objectionable  mark,  could  it  be  said  that  the  person  to  whom  the  casks 
were  sent  was  guilty  of  any  criminal  offense  before  he  had  opened  the  casks  and 
seen  the  metal;  and  yet,  if  this  application  of  the  statute  is  Insisted  on,  the 
Crown  must  go  the  whole  length  of  contending  for  that  absurdity.  It  appears 
to  me,  therefore,  to  be  only  applying  plain  common  sense  to  the  construction  of 
this  statute,  to  hold  that  no  offence  is  committed  under  the  second  section  un- 
less it  is  shown  that  the  individual  in  whose  possession  or  custody  the  goods 
were,  knew  that  they  were  marked  with  the  broad  arrow.  Not  guUty.^^ 

{211.  Post-Qffloe  lAWB— Obstruotiiisr  the  liaXL — It  is  not  an  offence 
under  the  United  States  statute  to  stop  the  vehicle  in  which  the  mail  is  carried» 
the  defendant  being  ignorant  of  it  being  a  United  States  mail  carriage.^ 

1  U.  8.  Hut,  Pet  0. 0. 890  (1817). 
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• 
§  212.  Post-Offloe  lAWB —  Ponaltyfor  Failure  to  D^xrer  Letter— Isriu>raiio» 
of  Ite  beinff  In  Defendant's  Charge. — ^In  UnUed  8tate»  ▼.  Beaty,^  the  prosecution 
was  against  the  master  and  owner  of  a  vessel  for  failing  to  deliver  a  letter  in 
his  charge  nnder  a  statute  prescribing  a  penalty  in  the  case  of  the  master, 
owner  or  captain  of  a  steamboat  who  failed  to  deliver  to  the  postmaster  any 
letter  given  in  his  charge.  On  the  trial  it  was  mled  that  it  was  not  essential  to 
a  conviction  that  there  was  knowledge  on  the  part  of  the  master  of  the  letter 
being  in  his  charge.  On  motion  for  a  new  trial,  however,  this  ruling  was  held 
wrong.  JoHNSOir,  J.,  saying:  "  This  snit  was  brought  for  the  recovery  of  the 
penally  provided  for  a  violation  of  the  thirteenth  section  of  the  Fost-offlce  Act 
of  1845.*  That  section  declares  in  substance  that  nothing  contained  in  the  last 
named  act  shall  have  the  effect  or  be  construed  to  prohibit  the  conveyance  or 
transportation  of  letters  by  steamboats  as  authorized  by  the  sixth  section  of 
the  act  of  1825,  regulating  the  Post-offlce  Department,'  provided  that  the  re* 
quirements  of  such  sixth  section  be  strictly  complied  with,  by  the  delivery, 
within  the  time  specified  by  that  act,  of  all  letters  so  conveyed  not  relating  to 
the  cargo  or  some  part  thereof,  to  the  postmaster  at  the  post  or  place  to  which 
such  letters  may  be  directed  or  intended  to  be  delivered  over  from  the  boat; 
but  it  is  expressly  enacted  that  all  the  pains  and  penalties  provided  by  that  act 
for  any  violation  of  the  provisions  of  the  eleventh  section  thereof,  shall  attach 
in  every  case  to  any  steamboat  or  to  the  owners  and  persons  having  charge 
thereof,  the  captain  or  other  person  having  charge  of  which,  shall  not  comply 
with  the  requirements  of  the  sixth  section  of  the  act  of  1825.  The  eleventh,  by 
reference  to  previous  sections,  fixes  the  penalty  at  ^150,  and  to  recover  which 
this  action  of  debt  has  been  instituted  The  sixth  section  of  the  act  of  1825, 
above  referred  to,  enacts  substantially  that  it  shall  be  the  duty  of  every  master 
or  manager  of  any  steamboat  which  shall  pass  from  one  post  or  place  to  another 
in  the  United  States,  where  a  post  office  is  established,  to  deliver  within  three 
hours  after  his  arrival,  if  in  the  daytime,  and  within  two  ^lours  after  the  next 
sunrise,  if  the  arrival  be  in  the  night,  all  letters  and  packets  addressed  to  or 
destined  for  such  post  or  place  to  the  postmaster  there ;  and  if  any  manager  or 
master  of  a  steamboat  shall  fail  so  to  deliver  any  letter  or  packet  which  shaU 
have  been  brought  by  him  or  shall  have  been  in  his  care  or  within  his  power, 
he  shall  incur  the  penalty  therein  prescribed;  and  every  person  employed  on 
board  any  steamboat  shall  deliver  every  letter  and  packet  of  letters  introsted 
to  him  to  the  master  or  manager  of  such  steamboat  before  the  vessel  shall 
touch  at  any  other  port  or  place;  and  for  every  failure  or  neglect  so  to  deliver, 
a  penalty  of  ten  dollars  shall  be  incurred  for  such  letter  or  packet.*  These  con- 
stitute the  substance  of  the  Post-offlce  Acts,  as  far  as  applicable  to  the  present 
case.  On  the  trial  the  plaintiff  proved  that  Bobert  Beaty,  the  defendant,  was 
the  master  and  owner  of  the  steamboat,  Arkansas,  No.  4;  that  upon  his  ar- 
rival at  Louisburg,  in  this  State,  from  the  city  of  New  Orleans,  at  each  of 
which  places  a  post-offlce  had  been  established,  the  derk  of  the  boat  was  in 
possession  of  a  letter  bearing  date  at  New  Orleans  written  by  Ifr.  Greenwood 
residing  there,  and  directed  to  Mr.  Whisler  at  the  town  of  Louisburg,  and  that 
the  letter  did  not  relate  to  the  cargo  of  the  boat  or  any  part  thereof;  and  that 
on  the  arrival  of  the  boat  at  Louisburg,  the  postmaster  there  demanded  the 
letter  of  the  clerk  of  the  boat  who  refused  to  deliver  it  to  him,  but  did  deliver 

1  Hempit.  487  (1817).  ■  4  Stat.  lOL 
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it  to  a  private  indiyidnal,  who  handed  it  to  the  person  to  whom  it  was  ad- 
dressed; and  that  it  was  not  placed  in  the  post-office  at  all.  This  was  the  sub- 
stance of  the  evidence  on  the  part  of  the  plaintiffs.  There  was  no  evidence 
addnced,  other  than  the  above,  to  prove  that  the  defendant  had  any  knowledge 
that  the  letter  was  on  board  the  boat  or  Ui  the  possession  of  the  clerk,  or  that 
it  was  in  his  power,  or  that  he  knew  of  the  failure  and  refusal  of  the  clerk  to 
deliver  this  letter  to  the  postmaster  at  Lonisburg  upon  the  arrival  of  the  steam- 
boat there.  Before  the  Jury  retired,  at  the  request  of  the  district  attorney,  the 
court,  by  the  presiding  Justice  (the  Hon.  Petbr  V.  Danibl),  instructed  them 
that  the  defendant,  as  master  of  the  boat^  was  responsible  for  the  acts  of  the 
derk;  and  if  they  found  from  the  evidence  that  he  received  the  letter  at*  New 
Orleans  and  brought  it  up  to  Lonisburg,  and  there  failed  to  deliver  it  to  the 
postmaster,  and  that  the  letter  did  not  relate  to  the  cargo  of  the  boat  or  any 
part  thereof,  the  defendant  was  subject  to  the  penalty,  although  he  was  in  fact 
Ignorant  of  its  delivery  at  New  Orleans,  of  its  transmission,  and  of  the  failure 
of  the  derk  to  deliver  it  to  the  postmaster  at  Lonisburg.  The  Judge  found  a 
verdict  for  the  plaintiff  for  the  penalty  of  $150,  and  the  defendant  has  interposed 
this  motion  for  a  new  trial  on  the  ground  of  misdirection  on  the  part  of  the 
court. 

"  Upon  looking  into  the  acts  of  Congress  imposing  this  penalty  and  giving 
them  the  best  consideration  of  which  I  am  capable,  I  am  of  opinion  that  we 
erred  in  the  InstmctiODS  we  gave  to  the  jury  and  which  doubtless  influenced 
their  finding.  By  the  terms  of  the  act  of  Congress,  the  defendant  is  subject  to 
the  penalty  prescribed  when  he  falls  to  deliver  any  letter  or  packet  to  the  post- 
master which  shall  have  been  brought  by  him  or  shall  have  been  in  his  care  or 
within  his  power.  Now,  as  already  observed,  there  was  no  evidence  adduced 
to  the  jury  from  which  they  could  presume  that  the  defendant  had  brought 
the  letter,  or  that  it  was  in  his  care  or  within  his  power.  In  either  of  these 
cases,  the  letter  must  have  been  within  his  knowledge,  for  it  could  hardly  be 
said  to  be  brought  by  him  or  to  be  in  his  care  or  within  his  power,  according  to 
the  obvious  meaning  of  the  act,  if  he  was  ignorant  of  the  existence  of  the  letter, 
its  conveyance  and  destination.  The  clerk  alone  was  proved  to  have  had  the 
letter  at  Louisburg  in  the  absence  of  the  defendant;  and  for  anything  that  ap- 
peared from  the  evidence,  the  clerk  may  have.recelvedthe  letter  at  New  Orleans, 
secretly  kept  it  in  his  own  possession,  and  failed  to  deliver  it  to  the  defendant, 
or  inform  him  that  he  had  it,  or  place  it  in  a  situation  to  enable  him  to  obtain 
akno'ijledge  of  it,  or  bring  it  to  the  knowledge  of  the  defendsbt  in  any  way. 
It  is  not  necessary  to  bring  express  knowledge  home  to  the  defendant  and  the 
court  is  not  to  be  so  understood.  But  it  is  essential  to  show  such  facts  and  cir- 
cumstances as  render  it  probable  that  the  defendant,  by  the  use  of  ordinary  and 
reasonable  diligence,  obtained  that  knowledge,  or  could  have  done  so,  and  thus 
authorize  the  jury  to  presume  it. 

"  11  in  the  absence  of  all  knowledge  the  master,  or  captain,  or  owner  of  the 
steamboat  is  absolutely  responsible  under  this  act  for  the  conduct  of  the  clerk, 
as  the  district  attorney  insists  and  as  we  instructed  the  jury,  then  the  verdict 
was  right;  fbr  in  that  view  the  liability  was  clearly  established  and  the  case 
fully  made  out  on  the  part  of  the  government.  But  under  the  circomstances  of 
the  case  I  think,  as  already  stated,  that  we  erred  in  instructing  the  jury  that  the 
defendant  was  responsible  for  the  acts  of  the  clerk;  that  it  was  not  material 
whether  the  defendant  did  or  did  not  know  of  the  existence  of  the  lettef  and  that 
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In  either  event  he  was  equally  llabla  for  the  penalty  provided  the  letter  was  de- 
livered to  the  clerk,  brought  up  by  such  clerk,  and  not  delivered  to  the  postmaster 
at  Loulsburgy  according  to  the  sixth  section  of  the  act  of  1826.  The  derk  for 
every  failure  or  neglect  to  deliver  to  the  master  of  the  boat  any  letter  or  packet 
of  letters  intrusted  to  him  before  the  vessel  touches  at  any  other  place  incurs 
a  penalty  of  ten  dollars.^  It  would  seem  strange  indeed  that  the  clerk  should 
be  subjected  to  the  penalty  of  one  hundred  and  fifty  dollars  for  an  omission  to 
deliver  a  letter  of  the  existence  of  which  he  was  entirely  ignorant.  The  act  Is 
penal  in  its  consequences  and  must  be  strictly  construed ;  and  as  knowledge 
is  generally  a  principal  and  indispensable  ingredient  in  offences,  it  would  seem 
reasonable  to  hold  the  government  to  the  proof  of  it,  or  to  the  proof  of  cir- 
cumstances from  which  it  might  be  fairly  inferred,  before  the  penalty  can  be 
demanded. 

**  The  master  of  a  steamboat  is  liable  for  this  penalty|when  he  fails  to  deliver 
a  letter  or  packet  which  has  been  brought  by  him,  or  was  in  his  care,  or  was  in 
his  power;  but  in  my  judgment  the  soond  construction  of  the  acts  of  Con- 
gress Lb  that  the  defendant  could  not  be  placed  in  this  category  at  all,  when 
the  letter  was  not  within  his  knowledge,  nor  placed  in  a  situation  to  enable  him 
with  the  use  of  reasonable  diligence  to  obtain  such  knowledge.  Knowledge  on 
his  part,  express  or  implied,  I  regard  as  essential  to  his  liability,  and  without 
which  the  acts  of  Congress  have  no  application  and  do  not  embrace  the  case. 
It  is  not  to  be  supposed  that  it  was  the  intention  of  the  law-maker  to  inflict  a 
penally  upon  the  master  of  a  steamboat  in  a  case  where  he  was  Ignorant  that 
a  letter  had  been  brought  upon  the  boat,  either  by  the  clerk,  or  any  person  em- 
ployed on  board,  and  had  not  the  means  of  ascertaining  the  fact  by  the  use  of 
reasonable  diligence.  This  would  be  little  less  unjust  than  the  disreputable 
device  of  the  Roman  tyrant  who  placed  his  laws  and  edicts  on  high  pillars,  so 
as  to  prevent  the  people  from  reading  them,  the  more  effectually  to  ensnare  and 
bend  the  people  to  his  purposes. 

**  For  these  reasons  I  think  a  new  trial  ought  to  be  granted  and  it  is  so  ordered ; 
but  as  it  was  the  error  of  the  court  Iwbich  renders  this  necessary,  the  costs 
must  abide  the  event  of  the  suit.  Ordered  aooordinglif,** 

{  218.  Poet-oflioe  Iawb — TaUxiff  Letter  from  Poet-ofEloe — Doee  not  ZkL- 
dlude  Taking  the  Iietter  Through  lynntake  or  with  Innocent  Intent.  —  In 
United  States  v.  Pearce,^  this  ruling  was  made  by  Mr.  Justice  McLban  in  the  fol- 
lowing opinion :  <<  This  was  an  indictment  under  the  post-office  law.  It  con- 
tained two  counts,  as  follows :  *  That  the  defendant  was  employed  in  the  Post- 
office  department  of  the  United  States  as  an  assistant  to  Lemuel  Brown,  the  post- 
master of  the  United  States  at  the  said  township  of  Shiawassee,  and  did  there 
and  then  unlawfully  and  forcibly  detain  from  the  said  Lemuel  Brown,  post- 
master, as  aforesaid,  two  packages  of  letters  with  which  he,  the  said  Josiah 
Pearce,  was  then  and  there  Intrusted,  as  such  assistant  to  the  said  Lemuel 
Brown,  postmaster,  as  aforesaid,  against  the  peace,*  eta 

**  'And  the  jurors  aforesaid,  upon  the  oaths  aforesaid,  do  further  present  that 
the  said  Josiah  Pearce,  to  wit,  on  the  25th  day  of  January,  1889,  at  the  said 
township  of  Shiawassee,  in  the  district  aforesaid,  unlawfully,  fraudulently  and 
deceitfully,  did  take  from  the  mall  of  the  United  States  three  packages  of  let* 
ters,  against  the  peace,'  etc. 

1  Stat  104.  s  S  Mo  Lean, U  (1888). 
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**  It  was  proved  that  Lemael  Brown  was  postmaster,  and  being  about  to  leave 
the  neighborhood  lor  some  months,  he  appointed  Pearce,  the  defendant,  assist- 
ant, the  person  who  had  acted  as  assistant  in  the  office  being  unwell.  After  an 
absence  of  about  three  months  Brown  returned,  and  finding  that  the  defendant 
had  removed  the  office  to  his  own  house,  and  that  there  was  complaint  respect- 
ing the  removal,  ho  called  on  the  defendant,  at  his  house,  in  company  with  his 
former  assistant,  whose  appointment  had  not  been  revoked,  and  informed  the 
defendant  that  he  would  relieve  him  from  any  further  care  of  the  office,  and 
would  take  the  papers,  etc.  Certain  letters  directed  to  the  postmaster,  received 
in  his  absence,  and  others  received  by  the  last  mail,  and  the  dead  letters,  were 
handed  to  him ;  but  the  defendant  refused  to  deliver  the  other  letters,  or  pay 
over  the  money  he  had  received  for  postage,  and  seizing  a  gud  threatened  to 
shoot  the  postmaster  if  he  did  not  leave  the  house.  The  postmaster  retired, 
and  left  the  letters  he  had  received  with  his  former  assistant,  with  instruction 
to  act  as  his  assistant.  He  did  so,  and  handed  out  the  letters  in  his  possession 
as  they  were  called  for.  The  postmaster  boarded  at  the  house  with  the  assist- 
ant at  which  the  office  was  kept.  In  the  course  of  two  or  three  days  after  this, 
the  defendant  made  oath  before  a  justice  of  the  peace  that  certain  properly  had 
been  stolen  or  fraudulently  taken  from  him,  specif^ng  certain  letters,  etc., 
-which  were  legally  in  his  possession;  on  which  a  search  warrant  was  Issued, 
and  the  letters  in  the  possession  of  the  regular  assistant  taken  from  him,  and 
he  was  arrested  and  taken  before  a  justice  of  the  peace.  On  examination  the 
assistant  was  released,  but  the  letters  were  delivered  over  by  the  justice  to  the 
defendants  who  continued  for  some  time  to  open  the  mail  and  hand  out  letters 
claiming  a  right  to  do  so  by  virtue  of  his  appointment. 

**The  postmaster  then  applied  to  the  authority  of  the  United  States,  insti- 
tuted prosecution  against  the  defendant,  and,  through  the  instrumentality  of  the 
marshal,  obtained  possession  of  the  post-office,  letters,  and  papers.  The 
defendant  offered  evidence  to  prove  that  the  postmaster  had  agreed  to  resign 
the  office  in  his  favor;  that  he  had  sold  him  the  case  in  which  the  letters  were 
deposited;  that  he  had  removed  from  Bhiawasse,  and,  consequently,  had,  under 
the  law  and  Instructions  of  the  department,  vacated  the  office.  And  in  support 
of  this  last  position  the  post-office  act  was  read,  which  provides  that  no  per- 
son shall  hold  the  office  of  postmaster  who  does  not  reside  at  the  place  where 
the  office  is  kept.  But  the  court  held  that  this  provision  was  directory  to  the 
posmaster-gcneral,  and,  Indeed,  was  imperative  on  him;  but  that  until  he  acted, 
the  postmaster  and  his  sureties  was  responsible  to  the  department,  and  to  indi- 
viduals who  should  be  injured  by  any  neglect  of  duty  in  the  office.  That  if 
the  postmaster  had  intended  to  remove,  about  which  fact  there  was  no  contra- 
dictory evidence,  the  weight  of  the  evidence  being  decidedly  against  the  alle- 
gation that  he  had  removed,  it  could  constitute  no  justification  to  the 
defendant.  The  evidence  being  closed,  the  district-attorney  claimed  a  conviction 
of  the  defendant  under  that  part  of  the  twenty-second  section  of  the  post-office 
act  of  1825,  which  provides,  that '  if  any  person  shall  steal  the  mail,  or  shall 
steal,  or  take  from,  or  out  of,  any  mall,  or  from,  or  out  of,  any  post-office,  any 
letter  or  packet  therefrom,  or  from  any  post-office,  whether  with  or  without  the 
consent  of  the  person  having  the  custody  thereof,  and  shall  open,  embezzle  or 
destroy,  any  such  mail,  letter,  or  packet,  the  same  containing  any  article  of 
Talne,  etc.,  shall  on  conviction  thereof,  be  imprisoned  not  less  than  two,  nor 
ozeeedingten  years.'    And  it  is  insisted  that  a  conviction  should  be  had,  alsoy 

DnnEKCBS.  40 


626  IGNORANCE  AND  MISTAKE  OF  LAW  AND  FACT. 

under  the  twenty-first  action  for  the  detention  of  letters,  on  the  first  count  in 
the  indictment. 

<<The  twenty-first  section  provides,  that  <lf  any  person  employed  in  any  of 
the  departments  of  the  post-office  establishment,  shall  unlawfully  detain,  or 
open,  any  letter,  packet,  or  mall  of  letters,  with  which  he  shall  be  intrusted^ 
or  which  shall  have  come  into  his  possession,  and  which  were  Intended  to  be 
conveyed  by  post,'  he  shall  on  conviction  thereof,  be  punished,  etc.  The  evi- 
dence does  not  show  that  the  defendant  detained  any  letters  which  came  into 
his  posession,  <and  which  were  Intended  to  be  forwarded  by  mail; '  and  it  la 
the  detention  of  such  letters  that  is  punishable  under  this  clause  of  the  statute. 
It  applies  to  letters  in  transition,  and  which  have  not  reached  their  place  of 
destination;  liters  deposited  in  a  post-office  to  be  forwarded,  or  handed  to 
a  mall-carrier  on  his  route  between  post-offices  come  within  the  provision,  if 
fraudulently  detained.  As  there  is  no  evidence  against  the  defendant,  showing 
the  detention  of  such  letters,  he  con  not  be  convicted  on  the  first  count  in  the 
the  indictment.  More  dlfflcully  arises  in  giving  a  construction  to  the  twenty- 
second  section  as  applying  to  tiie  facts  proved.  The  language  of  the  act  is,  if 
any  person  shall  steal,  or  take  from  any  mail  or  post-office  a  letter,  etc.,  he  shall 
be  punished,  etc. 

"  Now  to  give  a  literal  construction  to  this  language,  the  taking  from  the  mail, 
or  a  post-office,  a  letter,  is  punishable  the  same  as  for  stealing  it.  This  could 
not  have  been  the  intention  of  the  Legislature.  A  mere  taking  may  be  an  in- 
nocent act,  as  If  done  through  mistake,  or  without  any  criminal  intent,  and  we 
find  in  the  latter  part  of  the  same  section  that,  if  any  person  shall  take  any 
letter  or  packet  not  containing  any  article  of  value,  out  of  a  post-office^  a  veiy 
different  punishment  is  inflicted.  It  could  not  have  been  the  intention  of  the 
Legislature  to  provide  different  penalties  for  the  same  act;  and  consequently, 
the  taking  in  the  part  of  the  section  first  cited,  must  either  be  limited  to  letters 
containing  some  article  of  value,  or  to  a  felonious  taking. 

**  The  taking  of  a  letter  which  contains  an  article  of  value,  is  limited  in  this 
section  to  a  taking  with  or  without  the  consent  of  the  person  having  costody 
thereof,  and  when  such  letter  is  embezzled  or  destroyed,  this  provision  does  not 
embrace  the  class  of  offenses  provided  for  in  the  previous  part  of  the  Bection, 
which  is  stealing  or  taking.  The  design  of  the  taking  is  shown  by  the  embez- 
zlement or  destruction  of  the  letter.  But  is  a  simple  taking,  without  a  feloni- 
ous intent,  punishable  the  same  as  for  stealing?  We  think  when  the  statute 
is  taken  together,  and  its  object  and  scope  are  considered,  that  such  a  con- 
struction can  not  be  sustained.  To  come  within  the  provision  of  the  statute, 
the  taking  must  not  only  be  unlawful  but  felonious;  it  must  be  a  clandestine 
taking  such  as  would  amount  to  larceny  of  personal  property.  This  construc- 
tion in  not  only  justified  by  a  different  punishment  being  provided  in  the  same 
section,  for  taldng  a  letter  from  a  post-office,  but  by  the  first  taking  being 
placed  in  the  same  class  and  punished  as  for  the  stealing  or  for  the  embezzle- 
ment of  a  letter. 

<<  The  conduct  of  the  defendant  was  highly  reprehensible  in  refusing  to 
surrender  the  office,  on  the  demand  of  the  postmaster;  and  still  more 
so  on  his  obtaining  possession  of  the  letters  delivered  to  the  postmaster, 
under  the  forms  of  law.  This  proceeding  was  an  aggravation  of  his  offense, 
and  can  only  be  palliated,  in  any  degree,  by  the  ignorance  of  those  who  were 
engaged  in  It.    It  was  a  prostitution  of  the  forms  of  law,  to  attain  an  illegal 
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object.  But  unless  the  defendant  in  taking  the  steps  he  did  take  had  a  criminal 
Intent,  he  is  not  guilty  under  the  above  section.  If  he  was  honestly  en- 
gaged in  what  he  supposed  to  be  a  right,  and  his  whole  conduct  evinced  noth- 
ing more  than  a  disposition  to  hold  the  office  and  fairly  to  discharge  its 
duties,  he  was  not  guilty  of  a  felonious  taking  within  the  meaning  of  the 
statute.  It  is  intent  in  all  instances,  which  constitutes  the  crime,  and  which  is 
ascertained  by  the  acts  of  the  offender.  In  many  instances  the  act  itself  being 
a  crime  of  great  enormity,  the  whole  burden  of  proving  an  innocent  Intent  is 
devolved  on  the  party  accused.  In  this  case  enough  appears  in  the  evidence 
to  show  that  the  defendant  did  not  intend  to  steal  the  mail,  or  any  letter  or 
packetfrom  the  post-office.    Of  this,  however  the  jury  can  judge." 

Verdict,  not  gvXUy, 

§  214.  QuarantlTie  Laws.  —  Onanlndictment  for  selling  cattle  knowing  them 
to  be  nnder  quarantine,  the  belief  of  the  defendant  that  the  quarantine  had 
been  removed  is  a  defence.^ 

§  215.  Beceivlng  Stolen  Goods. — So  receiving  stolen  goods  by  mistake 
Is  not  a  crime.' 

§  216  Receiving  Goods  Obtckined  by  False  Pretenses.  —  In  B,  v.  BhymeSy* 
the  prisoner  was  indicted  for  receiving  goods  obtained  by  false  pretenses.  It 
was  proved  by  a  person  named  Smith  that  he  had  gone  to  the  shop  of  one  Pol- 
lard and  had  obtained  a  cheese  by  false  pretenses  and  he  said:  <<Itook  the 
cheese  to  Rhymes  who  keep  a  beer  house ;  he  asked  what  I  wanted  for  it ;  I  said 
I  wanted  4d.  a  pound  and  he  gave  me  4s.  for  it;  and  I  gave  him  back  some  of  the 
money  for  beer."  The  cheese  was  worth  13s.  8d.  and  some  of  it  was  found  on 
the  roof  of  the  prisoner's  house.  Wiluams,  J.,  left  the  case  to  the  jury  on 
the  question  whether  the  prisoner  knew  that  the  cheese  had  been  obtained  by 
false  pretenses,  and  directed  the  jury  that  if  the  prisoner  did  not  know  that  the 
cheese  was  obtained  by  false  pretenses  they  ought  to  acquit  him.  The  jury 
acquitted  the  prisoner. 

§  217.  Belling  Adtdterated  Article  of  Food — Mistake  of  Fact.  —  In  Pe(^ 
pie  V.  FuUCf*  the  defendant  was  indicted  for  selling  adulterated  cream  of  tartar> 
and  it  was  held  that  it  being  shown  that  it  was  the  result  of  an  honest  mistake 
of  fact  on  his  part,  the  conviction  inust  be  set  aside.  The  complaint  charged 
the  defendant  with  a  violation  of  chapter  407  of  the  laws  of  1881,  entitled :  <<An 
act  to  prevent  the  adulteration  of  food  or  drugs,"  section  one  of  which  pro- 
vides: "  No  person  shall,  within  this  State,  manufacture,  have,  offer  for  sale,  or 
sell,  any  article  of  food  or  drugs  which  is  adulterated  within  the  meaning  of  this 
act.  Any  person  violating  this  provision  shall  be  deemed  guilty  of  a  misde- 
meanor," etc. 

Cowmo,  J.  This  case  comes  to  the  General  Sessions  on  an  appeal  from  a 
judgment  of  the  Special  Sessions.  The  complaint  upon  which  the  defendant 
was  tried  and  convicted  in  the  court  below  charged  him  with  selling  adulterated 
cream  of  tartar  for  a  drug  and  good  for  the  use  of  man,  in  violation  of  chapter 

1  Hmi  v.  8tate,45  K.  J.  (L.)  44S  (188S).  8  8  C.  A  K.  887. 

i  Bedford  v.  State,  0  Humph.  602  (1846) ;  *  12  Abb.  (N.  0.)  196  (1888). 

Dsiley  V.  State,  4  Tex.  417  (1849). 
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4p7  of  the  laws  of  1881,  entitled:  <<An  act  to  prevent  the  adulteration  of  food  or 
drags."    Upon  the  trial  the  prosecution  was  compelled  to  and  did  elect  to  try 
the  defendant  on  so  much  of  the  charge  in  the  complaint  as  accused  the  defend* 
ant  of  selling  the  article  in  question  as  a  drug,  and  upon  this  charge  the  de- 
fendant was  tried  and  convicted,  and  sentenced  to  pay  a  fine  of  ten  dollars.    The 
defendant's  counsel  claims  that  the  conyiction  and  judgment  entered  thereon 
is  erroneous  and  illegal,  and  upon  his  argument  before  the  court  relies  upon 
four  different  grounds  for  a  reversal  of  the  judgment:  1.  That  a  printed  volume 
called  the  United  States  Pharmacopeia,  was  improperly  received  in  evidence. 
2.  That  there  is  no  evidence  in  the  case  of  any  sale  of  cream  of  tartar  as  a  drag. 
8.  That  there  is  no  evidence  in  the  case  of  criminal  intent,  or  of  such  criminal 
negligence  as  in  law  supplies  the  place  of  the  criminal  intent.    4.  That  the  law, 
under  which  the  defendant  was  convicted,  is  unconstitutional  and  void.    One  of 
the  objects  of  the  complaint,  as  of  an  indictment,  is  to  inform  the  defendant  of 
the  accusation  made  against  him,  that  he  may  know  what  he  is  called  to  defend 
himself  against  and  be  prepared  on  his  trial  to  meet  it;  and  there  can  be  no 
question  that  where  the  evidence  fails  to  establish  the  charge  in  the  complaint, 
the  defendant  should  be  acquitted;  and  it  is  also  true,  that  any  material  vari- 
ance between  the  material  allegations  in  the  complaint  and  the  proof,  is  fatal  to 
a  conviction;  nor  can  a  defendant  be  charged  and  tried  for  one  offence  and  be 
convicted  of  another  and  entirely  different  offense.    I  consider  all  these  propo- 
sitions elementary  and  as  so  many  legal  axioms.    Did  the  defendant,  as  alleged, 
willfully  or  negligently,  sell  adulterated  cream  of  tartar  as  a  drug?    If  he  di  d,  he 
has  violated  the  law. 

As  appears  from  the  record,  in  my  judgment,  the  plain  uncontradicted  evi- 
dence establishes  the  following  facts :  1.  That  neither  the  article  in  question, 
nor  any  part  of  it,  was  composed  of  cream  of  tartar,  but  was  sold  under  that 
name.  2.  That  the  defendant  at  the  time  of  the  sale  was  not  a  druggist,  but 
was  a  grocer,  and  carried  on  a  business  pertaining  to  a  grocer.  8.  That  the 
defendant  did  not  sell  drugs  or  medicines  as  such  in  his  grocery  business. 

4.  That  the  defendant  did  not  manufacture  this  article  in  question,  but 
purchased  it  from  one  James  E.  Armstrong,  as  a  pure  article,  as  and  for 
the  best  in  the  market,  and  for  which  he  paid  the  highest  market  price. 

5.  That  the  defendant  tried  to  obtain  the  best  of  cream  of  tartar,  and  believed 
that  he  had  done  so.  6.  That  the  defendant  sold  the  cream  of  tartar  \s  question 
in  the  regular  course  of  his  business  as  and  for  an  article  of  food. 

If  I  am  correct  in  supposing  that  all  the  foregoing  facts  are  clearly  established 
by  the  plain  uncontradicted  evidence  in  the  case,  then  it  follows,  in  my  judg- 
ment, that  the  conviction  of  the  defendant  was  clearly  wrong  for  the  following 
reasons :  There  was  a  fatal  variance  between  the  complaint  and  the  proof,  the 
complaint  alleging  the  defendant  sold  the  article  in  question  as  a  drug,  while  the 
evidence  clearly  eltabllshed  that  he  sold  it  as  an  article  of  food.  The  primary, 
if  not  the  only  object  of  the  law,  is  the  preservation  of  the  public  health,  and  it 
seeks  in  one  way  to  do  this  by  prohibiting  the  sale  of  adulterated  food  or  drugs 
for  the  use  of  man,  but  where  either  food  or  drugs  are  sold  for  other  and  dif- 
ferent purposes  and  uses,  the  object  of  the  law  is  not  contravened.  Now,  Dr. 
Chandler,  in  his  article  in  Johnson's  Cyclopcsdla  on  cream  of  tartar,  gives  some 
of  the  uses  of  the  same,  and  among  them  the  doctor  says  it  may  be  used  as  a 
mordant  for  dyeing.  If  I  understand  the  learned  counsel  for  the  People  aright, 
he  claims  that  if  the  complaint  had  charged  that  the  defendant  had  sold  this 
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cream  of  tartar  as  an  article  of  food,  which  It  Is,  and  the  proof  established  that 
he  sold  it  as  and  for  a  mordant  for  dyeing,  that,  nevertheless,  he  coald  be 
properly  convicted  nnder  snch  a  complaint  for  a  violation  of  the  law,  for,  says 
the  learned  counsel  for  the  People,  cream  of  tartar  is  an  article  of  food,  and  in 
this  case  It  was  adulterated  and  sold  by  the  defendant;  and  that  this  would  be 
sufficient  to  sustain  a  conviction  under  the  law,  irrespective  of  the  fact  that  the 
complaint  charged  the  sale  as  and  for  food  for  man,  while  the  proof  estab- 
lished that  he  sold  it  for  an  entirely  different  purpose,  to  wit,  as  and  for  a 
mordant  for  dyeing.  In  my  judgment,  the  rules  of  criminal  pleading  would  not 
sanction  a  conviction  under  such  circumstances,  but  the  variance  between  the 
allegation  and  the  proof  would  be  fatal  to  a  conviction. 

Hie  third  ground  urged  by  the  defendant's  counsel  why  the  judgment  should 
be  vacated  and  set  aside,  requires  a  construction  of  the  statute  under  which  the 
defendant  was  convicted.  So  far  as  the  letter  of  the  statute  is  concerned,  it  is 
made  a  crime  for  one  to  sell  adulterated  food  or  drugs  irrespective  of  his  in- 
tent; but  it  is  claimed  by  the  defendant's  counsel  that  a  fair,  just  construction 
of  the  act  not  only  requires  proof  of  the  sale  of  an  adulterated  article,  but  also 
that  the  sale  was  made  with  a  criminal  Intent,  or  under  circumstances  of  such 
negligence  as  in  law  supplies  the  place  of  criminal  intent;  and  in  this  claim,  in 
my  judgment,  the  counsel  for  the  defendant  is  right.  Bishop,  in  his  admirable 
work  on  the  criminal  law,  in  section  287,^  says :  **  The  doctrine  which  requires 
an  evil  intent  lies  at  the  foundation  of  public  justice.  There  is  only  one  crit- 
erion by  which  the  guilt  of  men  is  to  be  tested.  It  is  whether  the  mind  is 
criminal.  And  ncAther  in  philosophical  speculation  nor  in  religious  or  moral 
sentiment  would  any  people,  in  any  age,  allow  that  a  man  should  be  deemed 
guil^  unless  his  mind  was  so.  It  is,  therefore,  a  principle  of  our  legal  system, 
as  probably  it  is  of  every  other,  that  the  essence  of  an  offense  Is  the  wrongful 
intent,  without  which  it  can  not  exist.'*  But  he  holds  that,  under  some  circum- 
stances, the  negligent  manner  in  which  an  act  is  done,  may  be  so  gross  as  to 
supply  the  place  of  the  required  criminal  intent*  And  again,  at  sections  808 
804,  the  same  learned  commentator  on  the  criminal  law  says:  ''All  statutes  are 
to  be,  and  constantly  are,  interpreted  with  reference  to  the  unwritten  law,  by  the 
principles  of  which  they  are  limited  and  extended,  so  as  to  preserve  harmony  in 
our  Judicial  system,  and  promote  justice.*'  Since  an  evil  intent  is  an  indispensa- 
ble element  in  every  crime,  any  mistake  of  fact  as,  happening  to  one  honestly 
endeavoring  to  discharge  all  legal  and  social  duties,  shows  the  act  complained  of 
to  have  proceeded  from  no  love  of  evil  in  the  mind,  takes  from  it  its  indictable 
quality.  A  mistake  of  fact,  neither  induced  nor  accompanied  by  a  fault  or 
omission  of  duty  excuses  the  otherwise  criminal  act  which  it  prompted.'*  In 
my  judgment,  the  foregoing  legal  doctrine  enunciated  by  Bishop  in  his  book 
on  criminal  law,  is  unanswerable,  and  construing  and  interpreting  the  statute  in 
question  by  the  law  as  laid  down  by  Bishop,  it  follows  that  before  a  person  can 
be  convicted  of  a  crime  for  its  violation,  it  will  be  necessary  to  establish  either 
that  he  was  actuated  by  a  criminal  intent  or  was  guilty  of  such  negligence  in 
the  doing  of  the  act  as  will  supply  the  place  of  the  criminal  intent. 

Does  the  evidence  returned  in  the  record  In  this  case,  show  such  criminal 
intent  or  criminal  negligence  in  the  doing  of  the  act  charged,  as  to  constitute  a 
crime  and  the  defendant,  a  criminal?  There  is  no  positive  and  direct  evidence, 
|howing  a  willful  and  intentional  violation  of  the  statute,  nor  does  there  seem 

17th  ed. 
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to  me  to  be  any  evidence  going  to  show  that  the  defendant  was  criminally  neg» 
llgent  In  selling  the  cream  of  tartar.  On  the  contrary,  on  reading  the  evidence 
I  can  come  to  no  other  conclusion  but  that  the  defendant  was  desirous  of  ob- 
serving the  law,  and  that  in  all  that  he  did  he  acted  the  part  of  a  careful  and 
pmdent  man.  He  purchased  the  cream  of  tartar  from  a  dealer  in  open  market. 
Before  doing  so,  he  inquired  for  the  best  article,  and  was  told  by  the  dealer, 
that  that  purchased  was  the  best.  He  paid  the  highest  market  price  for  the 
same,  and  believed  that  he  was  purchasing  a  pure  article  and  the  best.  He 
bought  it  for  a  pure  article  and  sold  it  for  the  same,  believing  it  to  be  pure. 
I  think  the  evidence  comes  very  far  short  of  making  the  defendant  a  criminal. 
At  most  the  evidence  shows,  in  my  opinion,  that  the  sale  of  the  cream  of  tartar, 
under  all  the  circumstances,  was  an  honest  mistake  of  fact,  without  fault  on 
the  part  of  the  defendant,  which  in  law  excused  him.  For  the  foregoing  rea- 
sons I  think  the  Judgment  of  the  Special  Sessions  was  wrong,  and  should  be 
vacated  and  set  aside,  and  the  defendant  granted  a  new  trial;  and  it  is  so  or- 
dered. 

§  218.  Selling  Mortgacred  Property.  —  So  selling  property  covered  by  a  lien 
of  which  the  vendor  is  Ignorant  is  no  crime  .^ 

§  219 .  Bolemnlzinff  liCarriage  with  Minor. — The  Michigan  statute  '  makes  it 
a  misdemeanor  for  one  to  solemnize  a  marriage,  knowing  that  he  is  not  law- 
fully authorised  to  do  so,  or  that  there  is  a  legal  impediment  thereto.  In 
Banker  v.  People,*  a  justice  of  the  peace  being  on  trial  for  a  violation  of  this 
statute  the  court  charged  that  If  the  justice  "had  good  reason  to  believe,'*  or 
"  if  in  the  exercise  of  a  reasonable  discretion  he  had  reason  to  believe  "  that  the 
girl  was  under  sixteen  years  of  age,  he  was  guilty.  This  was  held  erroneous.-  The 
court  said :  **  No  doubt,  where  guilty  knowledge  is  an  Ingredient  in  the  offense, 
the  knowledge  must  be  found ;  but  actual,  positive  knowledge  is  not  usually  re- 
quired. In  many  cases,  to  require  this  would  be  to  nuUUy  the  penal  laws.  The 
case  of  knowingly  passing  counterfeit  money  is  an  illustration;  very  often  the 
guilty  party  has  no  actual  knowledge  of  the  spurious  character  of  the  paper, 
but  he  is  put  upon  his  guard  by  circumstances  which,  with  felonious  intent,  he 
disregards.  Another  illustration  is  the  case  of  receiving  stolen  goods,  know- 
ing them  to  be  stolen;  the  guilt  is  made  out  by  circumstances  which  fall 
short  of  bringing  home  to  the  defendant  actual  knowledge.  He  buys,  perhaps, 
of  a  notorious  thief,  under  circumstances  of  secrecy,  and  at  a  nominal  price, 
and  the  jury  rightfully  holds  that  these  circumstances  apprise  him  that  a  felony 
must  have  been  committed.*  If,  by  the  statute  now  under  construction^  actual 
personal  knowledge  is  required,  the  statute  may  as  well  be  repealed,  for  It  can 
seldom  be  established,  even  in  the  grossest  cases.  How  many  justices  are 
likely  to  know  the  exact  age  of  all  the  girls  in  their  township  approaching  the 
age  of  consent?  or  even  of  all  those  in  their  immediate  neighborhood,  except 
as  they  rely  upon  reputation  or  family  report?  Or,  in  how  many  can  they  testify, 
of  their  own  knowledge,  that  a  young  man  and  a  young  woman  living  as  in- 
mates of  the  same  family,  and  recognized  as  brother  and  sister,  do  in  fact  bear 
that  relation  to  each  other?  or,  that  one  who  comes  to  be  married  has  not  a 

1  state  V,  Johnson,  eo  S.  C.  887  (1883).  *  Andrew!  v.  People,  60  IlL  854 ;  Solule^- 

*  Comp.  L.,  see.  4729.  ley  «.  State,  88  Ohio  St.  130. 
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<wlfe  liTlng  from  whom  lie  Is  not  divorced?  Indeed,  In  the  great  majority  of 
cases,  one  must  obtain  his  knowledge  as  to  the  existence  of  legal  impediments 
from  common  report,  from  the  statements  of  third  parties,  from  any  sources,  in 
fftct,  npon  which  individuals  would  rely  in  investigating  for.  their  own  protection 
into  such  facts,  and  he  would  justly  be  deemed  inexcusable  if  he  should  per- 
sistently shut  his  eyes  to  such  facts  as  were  apparent  to  everbody  else. 

**  We  think  there  is  no  doubt  that  in  this  case  the  jury  would  have  been  war- 
ranted in  finding,  on  the  fftcts  which  appear,  that  the  defendant  had  knowledge 
of  the  impediment,  had  the  instructions  been  such  as  the  defendant  insists 
they  should  be.  One  fact  not  hitherto  stated  would  have  been  regarded  as 
very  significant,  namely,  that  the  defendant,  although  required  by  statute  to 
examine  one  of  the  parties  on  oath,  neglected  to  do  so.^  This,  in  view  of  the 
extreme  youth  of  the  girl,  was  a  very  significant  fact,  and  looks  like  a  careful 
avoidance  of  the  proper  means  of  information.  Had  he  taken  the  proper  evi- 
dence under  oath  and  been  deceived,  perhaps  he  would  have  been  justified,  even 
though  he  had  had  reason  to  believe  the  age  of  consent  had  not  been  reached; 
but  where  he  neglects  the  testimony  which  he  is  required  to  take,  and  pretends 
to  rely  upon  the  less  satisfactory  oral  statement,  which  he  is  not  required  to 
take,  the  neglect  may  well  be  imputed  to  illegal  intent.  But  the  question 
whether,  on  the  evidence,  the  jury  ought  to  have  found  that  the  defendant  had 
guilty  knowledge  Is  not  the  same  as  the  question  presented  here.  We  are  not 
agreed  that  the  charge  of  the  circuit  judge  can  be  supported,  though  some  of 
our  number  are  inclined  to  thiuk  it  may  be.  The  better  course,  unquestion- 
ably, would  have  been  for  the  circuit  judge  to  have  submitted  all  the  facts  to 
the  jury,  and  to  have  allowed  them  to  draw  their  own  conclusions  regarding 
the  knowledge  of  the  defendant  that  he  was  proceeding  unlawfully.  It  is  to  be 
presumed  that  the  jury  would  have  dealt  intelligently  with  the  facts,  and  not 
permitted  a  reckless  official  to  have  set  at  naught,  with  Impunity,  the  provisions 
of  a  statute  which  has  for  its  object  the  prevention  of  unfit.  Immoral  and 
scandalous  marriages.    The  circuit  court  will  be  advised  to  grant  a  new  trlaL'* 

f  220.  Sunday  Iawb.  —  A  person  is  not  indictable  for  breaking  the  Sabbath 
who  does  so  ignorantly.* 

§  221.  TreeiMUBB — Bntering  Ijand. — Entering  land  by  mistake  is  not  a  tres- 
pass.* 

In  State  v.  Amoldf^  it  was  held  that  in  an  indictment  for  cutting  timber  on 
the  land  of  another,  the  charge  that  the  act  was  done  unlawfully  does  not  obviate 
the  necessity  of  charging  tliat  it  was  done  knowingly.  Walkeb,  J. :  **  The 
attorney-general  argues  in  this  case  that  the  word  *  unlawfully  *  may  take  the 
place  in  the  indictment  of  the  statutory  word  'knowingly*  as  used  in  article 
2851.  To  nse  the  word  unlawfully  Is  to  assume  a  conclusion  of  law  which  can 
only  be  done  by  the  act  having  been  done  knowingly.  The  pleader  should  state 
the  facts  from  which  the  court  can  devise  legal  conclusions.  It  may  be  very 
true  that  the  act  of  cutting  timber  on  another's  land  to  be  unlawful  must  be 
knowingly  done,  but  we  think,  nevertheless,  a  party  would  be  liable  in  damages 
for  cutting  timber  upon  the  land  of  another,  although  at  the  time  he  cut  the 

1  Oomp.  L.,  see.  47M.  •  SUte  v.  Hanks,  66  K.  C.  613  (1872) ;  State 

t  Meyers  v.  Bute,  1  Oonn.  606  (1816).  v.  Haase,  71 K.  O.  616  (1874). 
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timber  he  might  believe  the  land  to  be  his  own.  The  Legislature  has,  there* 
lore,  when  the  party  is  to  be  held  guilty  of  a  misdemeanor,  required  that  the 
act  should  be  perpetrated  knowingly,  and  if  knowledge  be  an  ingredient  of  the 
offense,  which  it  certainly  is,  it  should  be  averred  in  the  indictment.  We  con- 
clude that  unlawfully  is  not  the  equivalent  of  knowingly  in  an  indictment 
framed  under  article  2851." 

Li  Lackey  v.  8tate,^  the  defendant  was  indicted  and  convicted  of  trespass.  It 
was  proved  by  the  state  that  defendant  carried  away  the  timber  described  in  the 
information,  from  the  land  described  in  the  same  document ;  that  he  was  warned 
not  to  dj  so,  as  M.  B.  Birdwell  claimed  the  land  and  timber  under  a  purchase 
from  B.  B.  Adams  in  1881  $  that  the  defendant  replied  to  such  warning  that  he 
had  purchased  the  timber  from  Frank  Dalton  and  would  carry  it  away,  which 
he  did.  Frank  Dalton  testified,  for  the  defencci  that  he  claimed  the  land  under 
a  transfer  from  B.  B.  Adams,  executed  in  1881 ;  that  he  cut  the  timber  described 
in  the  information,  and  sold  it  to  the  defendant,  and  authorized  him  to  carry  it 
away.  White,  F.  J.  '<  It  appears  from  the  evidence  that  the  ownership  or  title 
to  the  land  ttom  which  the  timber  was  alleged  to  have  been  cut  and  carried 
away  by  defendant  was  in  dispute  between  Birdwell  and  Dalton,  both  parties 
claiming  under  transfers  executed  to  them  about  the  same  time  by  Adams,  the 
original  claimant.  Dalton  testified  that  he  himself  out  the  timber  in  contro- 
versy, and  sold  it  to  defendant,  who  paid  him  for  it.  Amongst  other  things  the 
court  charged  the  jury  as  follows:  ^  If  the  jury  believe  from  the  evidence  that 
defendant  had  notice  of  the  dispute  as  to  the  ^Ue  of  the  land,  this  would  put 
him  on  his  guard,  and  he  would  then  be  bound  by  the  law  to  have  the  consent 
of  the  true  owner;  otherwise,  you  will  find  defendant  guilty  and  assess  a  fine,* 
etc.  This  was  excepted  to,  and  a  special  instruction  was  asked  and  ref  used, 
wliich  was  couched  in  these  words:  'The  defendant  asks  the  court  to  charge 
the  jury  that,  if  they  believe  from  the  evidence,  that  defendant  purchased  the 
timber  mentioned  in  the  information  herein,  believing  it  to  be  the  property  of 
W.  F.  Dalton,  the  party  from  whom  he  purchased,  that  he  purchased  said  timber 
in  good  faith;  then  and  in  that  event  he  would  not  be  guilty  of  knowingly  carry- 
ing away  timber  from  land  not  his  own,  in  contemplation  of  law.* 

**  This  special  instruction  embraced  the  law  on  the  vital  point  in  the  case,  and 
announced  it  correctly,  whilst  the  charge  given,  and  which  we  have  quoted^  was 
erroneous  and  should  not  have  been  given,  la  several  other  particulars  the 
charge  given  is  obnoxious  to  criticism,  but  it  is  unnecessary  to  discuss  them,  as 
the  objectionable  features  will  not  likely  occur  again. 

<«  There  is  a  matter  to  which  we  caU  the  attention  of  the  clerk.  In  preparing 
the  transcript  he  has  omitted  to  send  up  as  part  of  it  the  original  affidavit  or 
complaint  upon  which  the  information  was  based.  This  important  paper  should 
always  accompany  the  Information,  For  errors  in  the  charge  of  the  court  as  in- 
dicated, the  judgment  is  reversed  and  the  cause  remanded. 

** Bevened  and  remanded,** 

i  222.  Treepaaa — Levyinar  on  Wronar  Property. — A  sheriff  levying  upon 
the  property  of  a  son,  believing  it  to  be  the  property  of  the  father  and  having 
an  execution  agiUnst  the  latter  is  not  guilty  of  trespass.* 

iUTex.App.l6S(l88S).  s  State  v.  Tatom,  69  N.  0. 85  aSTS).   And 

see  State  v.  Feifiuon,  67  K.  0. 219  (1891). 
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§  228.  Writing  on  Stamped  Paper.  ^In  S,  v.  ARday^^  the  defendant  Will- 
lam  Allday  was  indicted  at  the  instance  of  the  stamp  office  uider  these  clrcam- 
stances:  He  was  the  father  of  Mr.  William  Thomas  Bissell  Allday,  who  was  a 
farmer  of  the  post-horse  duty  of  the  district  No.  5,  which  included  the  coanty  of 
Leicester,  and  the  defendant  was  in  the  habit  of  acting  for  his  son  in  the 
duties  of  this  situation;  and  in  the  year  1888,  Mr.  Joseph  Hinckley  took  out  a 
license  to  let  post-horses.  This  license  was  granted  by  the  defendant,  and  bore 
a  78.  6d  stamp.  This  license  was  renewed  in  1884,  and  in  the  year  1836  Mr. 
Hinckley  applied  for  a  further  renewal,  when  the  defendant  desired  him  to  bring 
his  former  license;  and  on  his  taking  his  license,  dated  in  the  year  1888,  to  the 
defendant,  the  latter,  instead  of  granting  a  new  license  as  he  ought  to  have 
done,  altered  the  date  of  the  old  license  from  1888  to  1885,  and  the  time  of  its 
expiration  from  1884  to  1886.  On  the  part  of  the  prosecution  Mr.  Hinckley  was 
called:  He  said,  "  In  the  year  1888 1  applied  to  the  defendant,  who  assisted  his 
son  as  farmer  and  collector  of  the  post-horse  duty,  for  a  license  to  let  post 
horses.  I  received  the  license,  and  at  the  expiration  of  that  year  I  applied  for  a 
renewal  of  the  license.  I  received  another  license  and  at  the  expiration  of  that 
year  I  applied  for  a  third  license.  The  defendant  desired  me  to  fetch  my  former 
license,  and  I  took  him  the  license  dated  in  1888.  The  defendant  took  his 
pen  and  altered  the  date  from  1888  to  1886,  and  the  period  from  1884  to  1886| 
and  returned  the  license  to  me;  I  paid  7s.  6d.  on  each  of  the  three  occasions.** 
It  was  proved  by  Mr.  Buckley,  of  the  comptroller's  office  In  the  stamp  office, 
that  blank  post-horse  licenses  are  sent  down  from  the  stamp  office  to  the 
fanners  of  post-horse  duty,  who  are  in  the  first  instance  charged  with  the  whole 
at  78. 6d.  each,  but  are  afterwards  allowed  for  what  they  return  not  issued.  The 
license  was  put  In.  It  had  been  a  license  to  let  post-horses  from  the  1st  of 
February,  1888,  to  the  Ist  of  January,  1884,  and  the  date  was  the  1st  of  rebm- 
azy,  1888. 

The  license  was  produced,  the  word  **  six  "  had  been  evidently  substituted 
for  the  word  <*  four  **  in  the  term  for  which  the  licese  was  granted,  and  the  fig- 
ure five  in  the  date  was  also  substituted  for  the  figure  three. 

Talfourdj  Serjeant,  for  the  defendant.  I  submit  that  this  indictment  is  bad : 
(1)  Because  the  writing  of  this  word  and  this  figure  should  have  been  charged 
to  have  been  fraudulently  done.  (2)  I  submit  that  the  instrument,  which  is  the 
subject  of  the  Indictment,  should  have  been  set  out,  and  (8)  that  these  altera- 
tions are  not  within  the  meaning  of  the  statute  12,  George  III.,*  which  are,  "If 
any  person  shall  write  or  engross,  or  cause  to  be  written  or  engrossed,  either 
the  whole  or  any  writ,  mandate,"  etc.  And  I  submit  that  they  refer  to  some 
Independent  writing  of  some  new  Instrument,  and  not  the  mere  altering  of  a 
word  or  figure  In  an  old  one. 

A,  Jf.  Skinner^  for  the  defendant,  referred  to  the  ease  of  Segina  v.  Page* 

Lord  Abingxr,  C.  B.  I  consider  that  no  fraud  is  proved.  To  come  within 
the  mere  words  of  the  act,  it  is  not  necessary  that  it  should  have  been  done 
fraudulently;  still  I  am  of  opinion,  that  if  a  person  innocently,  and  without  any 
Intent  to  defraud,  wrote  anything  on  this  paper,  it  could  not  be  an  offense. 
Whether  fraud  was  intended  is  a  question  for  the  jury. 

nifourdf  Serjeant,  addressed  the  jury,  and  submitted,  that  no  fraud  had 
been  proved;  and  the  learned  Serjeant  also  argued,  that  if  the  sum  of  7s.  6d., 

ISC*.  P.  188  (1887).  S  oh.  48. 
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received  of  Mr.  Hinckley,  had  not  been  accounted  for  by  the  defendant,  the 
stamp  office  could  very  easily  have  proved  that  fact. 

Lord  Abinosb,  C.  B.  Suppose  a  person  had  made  a  perfect  deed,  wliich  was 
executed,  and  afterwards  it  was  found  necessary  to  alter  the  date  and  some  of 
the  terms,  and  the  parties  altered  the  original  deed,  intending  to  send  it  to  the 
stamp  office,  to  have  new  stamps  put  upon  it,  would  they  be  liable  to  be  trans- 
ported? The  enactment  on  which  this  case  is  founded  is  general,  and  makes  It 
a  felony  to  write  upon  any  stamped  document  anything  which  makes  it  liable  to 
a  new  stamp  before  such  new  stamp  is  put  upon  it. 

Ludlow,  8erJ.  By  the  terms  of  the  act  any  person  thus  writing  upon 
a  stamped  document  is  within  its  provisions,  even  if  he  has  no  intent  to  de- 
fraud. 

LoBD  Abingbr,  C.  B.  (in  summing  up).  The  act  of  Parliament  does  not  say 
that  an  intent  to  deceive  or  defraud  is  essential  to  constitute  this  offense ;  but 
it  is  a  serious  question  whether  a  person  doing  this  thing  innocently  and  in- 
tending to  pay  the  stamp  duty,  is  liable  to  be  transported.  I  am  of  opinion, 
and  I  hope  I  shall  not  be  found  to  be  wrong,  that  to  constitute  this  offense 
there  must  be  a  guilty  mind.  It  is  a  maxim  older  than  the  law  of  England,  that 
a  man  is  not  guilty  unless  his  mind  be  guilty.  If  a  person  through  mistake, 
thought  he  could  alter  this  license,  and  sent  the  7s.  6d.  to  Somerset  House,  that 
would  be  no  felony  in  law  any  more  than  it  would  be  reason  in  justice,  or 
common  sense.  If  the  defendant  meant  to  defraud  the  government  of  7s.  6d.  he 
is  guilty;  but  as  it  could  have  been  easily  proved  If  the  duty  had  not  been  paid 
on  Mr.  Hinckley's  license,  and  no  such  evidence  has  been  given,  I  think  you 
should  presume  in  favor  of  innocence.  You  will  say  whether  you  think  that  the 
defendant  intended  to  commit  any  fraud.  You  may  find  that  he  made  the  al- 
terations in  the  license,  but  that  he  did  so  without  any  fraudulent  intent,  and  I 
can  put  the  matter  In  a  train  of  investigation;  or  you  may  (and  you  have  a 
right  if  you  tlilnk  proper  to  do  so)  find  a  verdict  of  not  guilty. 

Verdictj  not  guilty. 


CHAPTEE    YIIL 


DURESS. 


DUEESS  —  MOB  COMPELLING  PRISONER  TO  COMMIT  CRIME. 

S.  r.  Cbutchley. 

[6  C.  &  P,  188.] 

Before  Mr.  Justice  Pattesok  (Berkshire  Assizes)^  1831. 

JCalloioas  Destniotlon  of  Property— Dnresa.—O.  was  Indicted  for  destroyliif  * 
tbreBhing  machine.  It  appeared  that  a  mob  had  compelled  O.  and  others  to  Join  thenk 
and  afterwards  to  assist  in  breaking  thresiilng  machines.    O.  was  acquitted. 

Indictment  on  statates  7  and  8  George  lY.^  for  destroying  a  thresh- 
ing machine,  the  property  of  a  person,  named  Austin.  There  were 
other  counts  for  damaging  it  with  intent  to  destroy  it,  and  for  damaging 
it  with  intent  to  render  it  useless. 

It  appeared,  that,  about  ten  o'clock  in  the  night  of  the  22d  of 
November,  1830,  a  mob  came  to  the  farm  of  Mr.  Austin,  and  broke  his 
threshing  machine  to  pieces. .  It  was  proved  that  the  prisoner  was  with 
this  mob,  and  that  he  gave  the  threshing  machine  a  blow  with  a  sledge 
hammer. 

Mr.  Justice  Pattbsok  allowed  the  mtnesses  for  the  prosecution  to  be 
asked,  in  cross-examination,  whether  many  persons  had  not  been  com- 
pelled to  join  this  mob  against  their  will,  and  whether  the  mob  did  not 
compel  each  person  to  give  one  blow  to  each  threshing  machine  that 
they  broke. 

For  the  defence  William  Davis  was  called.  He  was  the  gamekeeper 
of  Mrs.  Bainbridge,  in  whose  service  the  prisoner  was  as  an  under- 
keeper.  He  stated  that  being  on  the  watch,  at  Mrs.  Bainbridge's  pre- 
serves, the  mob  laid  hold  of  himself  and  the  prisoner,  and  compelled 
both  to  go  with  them,  for  the  purpose  of  breaking  threshing  machines. 

Mr.  Justice  Patteson  allowed  this  witness  to  state,  that  before  the 
prisoner  and  himself  bad  gone  many  yards  with  the  mob,  they  agreed 
to  run  away  from  the  mob  the  first  opportunity. 

1  oh.  80,  seo.  4. 
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The  witness  stated  that  he  ran  away  from  the  mob  in  about  ten 

minutes,  and  that  the  prisoner  Joined  him  in  about  a  quarter  of  an  hour 

after  tiiat  time,  and  that  they  then  returned  to  their  watching  at  the 

preserves. 

Verdict^  not  guUty. 


NOTES. 

§  224.  DnresB — Is  an  Bzooae  for  Ortme.  —  It  is  laid  down  by  the  writers  on 
criminal  law  that  duress  not  only  avoids  contracts,  but  relieves  Irom  responsi- 
bility for  crime.^  Tlie  adjudged  cases  on  the  subject  are  lew,  that  of  B,  v. 
CrtOchley,*  being  the  case  most  cited  in  this  connection. 

§225.  Duress  — Bzoofles  Treason. — In  East's  Fleas  of  the  Crown,' it  la 
said :  <<  If  the  joining  with  rebels  be  from  fear  of  present  death,  and  while  the 
party  Is  under  actual  force,  such  fear  and  compulsion  will  excuse  him.  It  la 
incumbent,  however,  on  the  party  setting  up  the  defence  to  give  satisfactoiy 
*proof  that  the  compulsion  continued  during  all  the  time  that  he  staid  with  the 
rebels.  It  may,  i>erhaps,  be  Impossible  to  account  for  every  day,  week,  or 
month;  and,  therefore,  it  may  be  suiBclent  to  excuse  him,  if  he  can  prove  an 
original  force  upon  himj^that  he  In  earnest  attempted  to  escape  and  was  pre- 
vented, or  that  he  was  so  narrowly  watched,  or  the  passes  so  guarded,  that  an 
attempt  to  escape  or  to  refuse  his  assistance  would  have  been  attended  with 
great  difficulty  and  danger;  and,  if  the  circumstances  wiU  admit  of  it,  that  he 
quitted  the  service  as  soon  as  he  could;  so  that  upon  the  whole  he  may  fairly 
be  presumed  to  have  continued  amongst  them  against  his  will,  though  not  con- 
stantly under  an  actual  force  or  fear  of  immediate  death.  This  is  agreeable  to 
the  rule  in  OldcasUe^s  Case;  where  those  who  were  charged  as  his  accomplices 
in  rebellion  were  acquitted  by  the  judgment  of  the  court,  because  the  acts  were 
found  to  be  done  pro  timoH  mortiSf  et  quod  recesserit  quam  eUe  potuerint.  In 
this  respect  there  is  no  distinction  between  serving  as  an  officer  or  private  man 
further  than  the  accepting  a  commission  in  a  rebel  army  is  a  stronger  evidence 
of  willingness  than  the  other.  But  an  apprehension,  though  ever  so  well 
grounded,  of  having  property  walled  or  destroyed,  or  of  suffering  any  other  mis» 
chief,  not  endangering  the  person  of  the  party,  will  be  no  excuse  for  joining  or 
continuing  with  rebels;  otherwise  it  would  be  in  the  power  of  any  leader  of  a 
rebellion  to  indemnify  all  his  followers.  It  was  so  ruled  in  the  case  of  Mo- 
Growther,  and  of  many  of  the  Scotch  prisoners,  on  the  special  commission,  in 
Surrey,  in  1746.  In  McQrovother^s  Caae^  besides  the  threat  of  burning  his  prop- 
erty, it  appeared  that  he  and  twelve  other  tenants  of  the  Duke  of  Perth|  being 
summoned  to  meet  him,  appeared  on  the  summons,  on  the  88th  of  August,  when 
the  Duke  proposed  to  them  to  take  arms  and  follow  him  into  the  rebellion;  they 
all  refused  to  go ;  whereupon  they  were  told  that  they  should  be  forced,  and 
cords  were  brought  by  the  Duke's  parl^  (about  twenty)  In  order  to  bind  themi 

1  Archbold,  63;  1  Hale  P.  0.  06;  1  Bast  >  Anf^ p.  68B. 
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and  fhat  then  the  prisoner  and  abont  ten  more  went  off  snrronnded  by  the 
Duke's  party.  Lord  0.  J.  Lee,  observed  to  the  jury  that  the  only  force  pre- 
tended to  by  the  prisoner  was  on  the  28th  of  August,  and  that  he  continued 
with  the  rebels  and  bore  a  commission  In  their  army,  till  the  80th  of  December 
following.  He  was  convicted,  but  not  executed.  In  all  the  like  cases  of  the 
Scotch  rebels,  the  matter  of  fact,  whether  force  or  no  force,  and  how  long  that 
force  continued,  with  every  circumstance  tending  to  show  the  practicability  or 
impracticability  of  an  escape  was  left  to  the  jury  on  the  whole  evidence.'*  Sev- 
eral early  cases  In  the  American  courts  hold  tiiat  duress  is  a  good  plea  on  an 
Indictment  for  treason,  and  that  a  person  compelled  by  force  to  enlist  with 
rebels  is  not  guilty  .^ 

(  226.  J>taeaB — Flea  of  GKillty  Bztorted  by.  — >  In  Sanden  v.  StaUt*  recently 
decided  by  the  Supreme  Court  of  Indiana,  It  was  held  that  where  a  piea  of 
guilty  had  been  extorted  from  a  prisoner  by  threats  or  fear  of  lynching,  the 
judgment  given  on  his  plea  would  be  reversed  and  a  new  trial  awarded  him. 

The  facts  stated  and  proved  were  these :  <<  In  April,  1878,  Josephine  SanderSf 
the  wife  of  the  appellant,  was  slain  by  a  pistol  shot;  at  the  time  she  was  In  a 
room  alone  with  her  husband,  and  he  did  not  and  could  not  give  any  account  of 
her  death;  he  was  then,  and  had  been  for  many  years  addicted  to  the  use  of 
alcholic  liquor  and  opium  to  such  an  extent  that  he  had  probably  become  ln« 
sane;  he  was  arreted  shortly  after  the  death  of  his  wife ;  his  case  came  on  for 
trial;  his  counsel  and  many  witnesses  of  unquestioned  veracity  testify  that  at 
the  time  of  his  trial  he  was  Insane ;  the  homicide  hadfiroused  an  Intense  feeling 
in  the  vicinity  of  the  county  seat,  where  the  killing  was  done,  and  the  case  put 
to  trial;  threats  were  made  of  lynching  by  a  mob;  counsel  prepared  an  affidavit 
for  delay,  but  feared  to  present  it  less  the  mob  should  seize  and  hang  the  ac- 
cused; the  sheriff  of  the  adjoining  county  came  to  the  county  seat  of  Clay 
county  and  warned  the  sheriff  of  that  county  of  Imminent  danger  from  an 
armed  mob;  a  jury  had  been  empanelled  and  a  plea  of  not  guilty  entered,  but 
so  great  was  the  threatened  danger  that  counsel,  to  save,  as  they  believed,  their 
client's  life,  withdrew  the  plea  of  not  guilty,  entered  a  plea  of  gollty,  on  which 
without  evidence  the  jury  returned  a  plea  of  guilty,  and  a  life  sentence 
was  immediately  pronounced  upon  the  verdict  by  the  court;  the  accused  was 
at  once  hurried  to  the  train  and  conveyed  to  the  State's  prison.  For  the  pur- 
pose of  clearly  exhibiting  the  situation  at  the  time  the  plea  of  guilty  was 
entered,  we  quote  from  the  testimony  of  the  gentlemen  who  were  then  appel- 
lant's counsel,  and  who  are  men  of  high  character  and  undoubted  integrity. 
One  of  them  says :  *  As  one  of  counsel,  I  urged  and  demanded  of  him  a  plea  of 
guilty,  with  which  I  pledged  myself  to  save  his  life ;  his  counsel  all  concurred ; 
Sanders  always  denying  any  knowledge  of  the  homicide;  that  they  were  re- 
sponsible for  the  act  of  pleading  guilty,  believing  at  the  time  that  it  was  the 
only  course  by  which  his  life  might  be  saved.*  Another  one  of  the  counsel  says 
that  *  the  accused  was  bewildered  and  refused,  but  finally  seemed  to  consent, 
and  at  last  appeared  to  acquiesce  in  letting  counsel  take  their  own  course,  that 
the  court  was  agitated  and  aUrmed,  and  recommended  and  advised  the  plea  of 

iBetpnbUoa    «.  McCarthy,  9   Dall.    86         s  16  Oent  L.  J.  478  (1888). 
a781) ;  U.  8.  V.  Vigol,  S  Dall.  846  (1795) ;  U. 
a.  p.  HMkeU,  4  Wash.  C.  C.  406  (189). 
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guilty.'  The  turnkey  of  the  Jail,  the  sheriff  of  Clay,  and  the  sheriff  of  the 
adjoining  connty  concur  in  stating  that  there  was  great  and  imminent  danger 
of  mob  violence;  one  of  the  jnrors  says  that  there  was  intense  excitement 
among  the  large  crowd  of  people  present  at  the  trial;  that  he  was  himself  sta- 
tioned at  the  door  of  the  conrt-honse  to  signal  to  the  jail  any  movement  of  the 
mob;  that  the  judge  was  greatly  excited  and  said  in  the  evening,  that  he  'had 
not  drawn  an  easy  breath  until  he  had  seen  the  train  in  motion  with  Sanders 
aboard.'  There  was  mnch  other  evidence  as  to  the  presence  of  a  large  num- 
ber of  angry  and  excited  men,  and  it  is  also  shown  that  they  uttered  threats 
of  violence  and  appeared  determined  to  seize  and  hang  the  appellant  unless 
punishment  was  at  once  imposed  upon  him."  In  granting  the  new  trial  the 
court  said :  — 

<' Duress  not  only  avoids  aU  acts,  but  it  also  relieves  from  responsibility  for 
crime.i  Necessity  justifies  many  things  as  against  an  accused ;  it  justifies  the 
discharge  of  a  jury,  although  the  trial  has  been  duly  entered  on,  because  of  the 
illness  of  a  judge  or  juror;  it  dispenses  with  essential  averments  in  Indict- 
ments.'  In  Comnumtoealth  v.  Jailer f  etc.,'  a  prisoner  applied  for  a  discharge 
under  the  provisions  of  a  statute  which  entitled  an  accused  to  a  trial  or  a  dis- 
charge at  the  second  term  of  the  court  after  his  arrest.  He  had  been  affiicted 
with  small-pox,  and  was  recovering,  but,  as  the  report  says,  <  his  aspect  was  so 
loathsome  as  to  spread  a  general  panic*  The  application  for  a  discharge  was 
refused,  the  court  saying:  < There  Is  no  doubt  that  necessity,  either  moral  or 
physical,  may  raise  an  invariable  exception  to  the  letter  of  the  habeas  corpus 
act.  A  court  is  not  boui^  to  peril  life  in  an  attempt  to  perform  what  was  not 
intended  to  be  required  of  it.'  If,  as  against  an  accused,  the  Government  may 
Invoke  the  doctrine  of  necessity  and  compulsion,  may  It  not  be  invoked  by 
him  for  the  purpose  of  relieving  himself  from  a  plea  wrung  from  him  by  fear  of 
immediate  and  violent  death?  The  assistance  asked  does  not  go  to  the  extent 
of  discharging  without  a  trial,  but  the  appeal  is  for  relief  from  a  plea  of  con- 
fession and  for  the  award  of  an  opportunity  for  trial.  The  application  of  the 
api>ellant  brings  to  the  knowledge  of  the  court  a  fact  which,  if  known,  would 
have  prevented  a  conviction;  and  all  the  cases  agree  that  where  a  new  fact  is 
suggested  which  would  have  prevented  judgment,  the  accused  Is  entitled  to 
the  writ  coram  nobis.  We  can  not  conceive  it  possible— > possible,  we  mean,  in 
a  legal  sense,  and  under  legal  principles — that  a  court,  with  knowledge  that  a 
plea  of  guilty  is  forced  from  a  prisoner  by  fear  of  death,  would  imprison  him 
for  life  without  a  hearing  or  trial.  Duress  is  a  species  of  fraud.  Mr.  Bishop 
says:  'The  common-law  doctrine  is  familiar,  that  fraud  vitiates  every  transao- 
tion  into  which  it  enters.'*  It  is  a  principle  of  wide  application,  that  a  judg- 
ment obtained  by  fraud  may  be  annulled.  The  fraud,  however,  must  be  as  to 
some  act  in  securing  jurisdiction,  or  as  to  something  done  conoeming  the  trial 
or  the  judicial  proceedings  themselves;  the  rule  has  no  application  to  cases  of 
fraud  in  the  transaction,  or  matters  connected  with  it,  out  of  which  the  legal 
controversy  arose.  Bigelow  thus  states  the  rule:  'The  fraud  referred  to 
must  consist  either  in  facts  relating  to  the  manner  of  obtaining  jurisdiction 

1 1  Arobbold  Or.  Fr.  02;  1  Hale  P.  C.  66;      82  Ind.  480;  ICIzon  v.  SUte,  05  Ala.  129;  2S 
1  East  P.  0. 70.  Am.  Rep.  600  (1876). 

9  1  BiBh.   Or.  Pr.  493;  Beecher  v.  State,  *  7  Watts,  866. 
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in  the  cause,  to  the  mode  of  conducting  the  trial,  or  to  the  concoction  of  the 
Judgment,  or  in  facts  not  actually  or  necessarily  In  issue  at  the  former  trial.*  ^ 
'Fraud,'  said  DeGrey,  C.  J.,  in  Bex  y.  Duchess  of  Elngstont*  Ms  an  extrinsic 
collateral  act;  which  vitiates  the  most  solemn  proceedings  of  courts  of  justice. 
Lord  Coke  says,  it  avoids  all  judicial  acts,  ecclesiastical  or  temporal.'  There 
is,  indeed,  no  diversity  of  opinion  as  to  the  effect  of  the  fraud,  for  it  is  agreed 
on  all  sides,  as  stated  by  Bir.  Freeman,  in  speaking  of  judgments,  that  'upon 
proof  of  fraud  or  collusion  in  their  procurement  they  may  be  vacated  at  any 
time.'  While  there  is  entire  harmony  upon  this  point,  there  is  some  diversity 
of  opinion  as  to  whether  a  judgment  can  be  collaterally  impeached  for  fraud.* 
In  his  discussion  of  this  subject  Mr.  Bishop  says :  *  In  criminal  cases  there  is  no 
question,  that,  when  fraud  is  practiced  at  the  trial  by  the  prosecutor,  produc- 
ing a  conviction,  a  new  trial  will  be  granted  on  the  prayer  of  the  defendant.'  * 
As  against  the  accused  the  rule  goes  much  further,  for  it  is  held  that  if  a  judg- 
ment of  acquittal  is  obtained  through  his  fraud  It  is  an  absolute  nullity .> 

«The  case  comes  to  us  upon  uncontradicted  evidence  that  the  plea  of 
guilty  was  not  the  voluntary  act  of  the  accused,  but  was  induced  by  fear  of 
violence.  There  is  no  necessity,  therefore,  for  another  trial  upon  this  issue 
of  fact.  The  fact  of  the  existence  of  unlawful  and  violent  compulsion,  which 
deprived  the  appellant  of  freedom  of  will  and  liberty  of  actionals  settledy 
and  settled  without  contrariety  of  evidence  or  conflict  of  testimony,  and 
upon  that  issue  nothing  remains  for  trial.  With  the  undisputed  facta 
before  us,  the  only  course  open  to  us  is  to  pronounce  Judgment  of  law 
upon  the  facts  thus  established.  If  the  State  had  made  an  issue  of  fact,  or 
ottered  opposing  evidence,  then  another  trial  would  have  been  necessary.  It  is 
no  doubt  true  that  the  State  may  make  an  issue  of  fact  by  controverting  the 
allegations  in  the  motion  of  the  accused,  or  by  offering  opposing  evidence,  and 
In  the  event  that  an  issue  of  fact  is  joined  or  presented  it  is  to  be  tried  as 
other  issues  of  facts  are  tried.  Where,  however,  as  here,  the  State  offers  no 
evidence,  and  makes  no  denial,  and  the  evidence  of  the  accused  is  uncontro- 
verted,  there  is  no  necessity  for  a  trial.  We  have  decided  the  case  upon  the 
motion  and  evidence  adduced  In  its  support,  and  not  upon  the  demurrer  to  the 
complaint.  Judgment  reversed,  with  instruction  to  vacate  the  judgment  upon 
the  indictment  against  the  appellant;  to  permit  him  to  withdraw  the  plea  of 
guilty  and  plead  to  the  indictment;  to  put  him  upon  trial  in  due  form  of  law 
upon  the  Indictment  preferred  against  him,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion." 

1  Big.  Fr.  179.  1  Whtrt.  Cr.  L.,  tec  646;  1  Bith.  Or.  L.,  b60> 

S  20  How.  St.  Tr.  896,  UL  1010;  8  Whart  Cr.  L.,  mo.  8222;  Oommon- 

*  Freem.  on  Jndg.,  sees.  90, 1S2;  WUey  v.  wealth  v.  Da;com,  111  Mass.  404;  Oommon- 
PftTey,  SI  Ind.  467.  wealth  v.  Alderman,  A  Mass.  477;  Halloran 

«  1  Bish.  Cr.  L.,  sec  1000.  v.  SUte,  80  Ind.  686;  Watkins  v.  State,  6S 
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ATTEMPT  — INTENT  MUST  EXIST  AT  TIME  OF  ACT. 

United  States  v.  Fox. 

[6  otto,  670.] 

In  the  Supreme  Court  of  the  United  States y""  1877. 

The  Orlxnlnal  Xntent  NeoessoxT  to  the  oommisBlon  of  Grime  most  exist  ftt  the  time  of 
the  doing  of  the  act;  and  can  not  sabseqnently  be  imputed  to  a  previone  act. 

Certificate  of  division  from  United  States  Circoit  Court,  Southern 
District  of  New  York. 

Fox  was  indicted  for  obtaining  goods  under  false  pretenses  within 
three  months  before  he  filed  a  petition  in  bankruptcy.  He  was  con- 
victed in  the  District  Court,  but  in  the  Circuit  Court,  upon  a  motion  in 
arrest  of  Judgment,  the  Judges  were  divided  in  opinion  as  to  whether,  if 
a  person  does  a  thing  which  at  the  time  is  no  offense  against  the  laws  of 
the  United  States,  he  is  liable  to  punishment  for  it  by  reason  of  subse- 
quent proceedings  in  bankruptcy. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court; 

The  question  presented  by  the  certificate  of  division  does  not  appear 
to  us  difficult  of  solution.  Upon  principle,  an  act  which  is  not  an 
offense  at  the  time  it  is  committed  can  not  become  such  by  any  subse- 
quent independent  act  of  the  party  with  which  it  has  no  connection. 
By  the  clause  in  question,  the  obtaining  of  goods  on  credit  upon  false 
pretenses  is  made  an  offense  against  the  United  States,  upon  the  hap- 
pening of  a  subsequent  event  not  perhaps  in  the  contemplation  of  the 
party,  and  which  may  be  brought  about  against  his  will  by  the  agency 
of  another.  The  criminal  intent  essential  to  the  commission  of  a  pub- 
lic offense  must  exist  when  the  act  complained  of  is  done ;  it  can  not  be 
imputed  to  a  party  from  a  subsequent  independent  transaction.  There 
(640) 
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mre  cases,  it  is  tme,  where  a  series  of  acts  are  necessary  to  constitate  an 
offense,  one  act  being  auxiliary  to  another  in  carrying  out  the  criminal 
design.  Bat  the  present  is  not  a  case  of  that  kind.  Here  an  act  which 
may  have  no  relation  to  proceedings  in  bankruptcy  becomes  criminal, 
according  as  such  proceedings  may  or  may  not  be  subsequently  taken, 
^ther  by  the  party  or  by  another. 

There  is  no  doubt  of  the  competency  of  Congress  to  provide,  by  suit- 
able penalties,  for  the  enforcement  of  all  legislation  necessary  or  proper 
to  the  execution  of  powers  with  which  it  is  intrusted.  And  as  it  is 
authorized  **  to  establish  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,"  it  may  embrace  within  its  legislation 
whatever  may  be  deemed  important  to  a  complete  and  effective  bank- 
rupt system.  The  object  of  such  a  system  is  to  secure  a  ratable  distri- 
bution of  the  bankrupt's  estate  among  his  creditors,  when  he  is  unable 
to  discharge  his  obligations  in  full,  and  at  the  same  time  to  relieve  the 
honest  debtor  from  legal  proceedings  for  his  debts  upon  a  surrender  of 
his  property.  The  distribution  of  the  property  is  the  principal  object 
to  be  attained.  The  discharge  of  the  debtor  is  merely  incidental,  and 
Is  granted  only  where  his  conduct  has  been  free  from  fraud  in  the  crea- 
tion of  his  indebtedness  or  the  disposition  of  his  property.  To  legislate 
iot  the  prevention  of  frauds  in  either  of  these  particulars,  when  com- 
mitted in  contemplation  of  bankruptcy,  would  seem  to  be  within  the 
competency^  Congress.  Any  act  conmiitted  with  a  view  of  evading 
the  legislation  of  Congress,  passed  in  the  execution  of  any  of  its  powers, 
or  of  fraudulently  securing  the  benefit  of  such  legislation,  may  properly 
be  made  an  offense  against  the  United  States.  But  an  act  committed 
within  a  State,  whether  for  a  good  or  a  bad  purpose,  or  whether  with  an 
honest  or  a  criminal  intent,  can  not  be  made  an  offense  against  the 
United  States  unless  it  have  some  relation  to  the  execution  of  a  power 
of  Congress  or  to  some  matter  within  the  Jurisdiction  of  the  United 
States.  An  act  not  having  any  such  relation  is  one  in  respect  to  which 
the  State  can  alone  legislate. 

The  act  described  in  the  ninth  subdivision  of  section  6182,  of  the 
Bevised  Statutes,  is  one  which  concerns  only  the  state  in  which  it  is 
eommitted ;  it  does  not  concern  the  United  States.  It  is  quite  possible 
that  the  framers  of  the  statute  intended  it  to  apply  only  to  acts  com- 
mitted in  contemplation  of  bankruptcy ;  but  it  does  not  say  so,  and  we 
oan  not  supply  qualifications  which  the  Legislature  has  failed  to  express. 

Our  answer  to  the  questions  certified  must  be  in  the  negative,  and  it 
will  be  so  returned  to  the  Circuit  Court 
1  Dbfkicbs.  41 
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United  States  v.  Fox. 

[6  Otto,  670.] 

In  the  Supreme  Court  of  the  United  States^*  1877. 

The  Orlxnlnal  Xntent  NeoessaxT  to  the  oommiBBlon  of  orime  must  exist  at  the  time  of 
the  doing  of  the  aet ;  and  can  not  sabseqnently  be  imputed  to  a  prerloiis  act. 

Certificate  of  diyision  from  United  States  Circuit  Court,  Soathem 
District  of  New  York. 

Fox  was  indicted  for  obtaining  goods  nnder  false  pretenses  within 
three  months  before  he  filed  a  petition  in  bankruptcy.  He  was  con- 
yicled  in  the  District  Court,  but  in  the  Circuit  Court,  upon  a  motion  in 
arrest  of  judgment,  the  judges  were  divided  in  opinion  as  to  whether,  if 
a  person  does  a  thing  which  at  the  time  is  no  offense  against  the  laws  of 
the  United  States,  he  is  liable  to  punishment  for  it  by  reason  of  subse- 
quent proceedings  in  bankruptcy. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court; 

The  question  presented  by  the  certificate  of  division  does  not  appear 
to  us  difficult  of  solution.  Upon  principle,  an  act  which  is  not  an 
offense  at  the  time  it  is  committed  can  not  become  such  by  any  subse- 
quent independent  act  of  the  party  with  which  it  has  no  connection. 
By  the  clause  in  question,  the  obtaining  of  goods  on  credit  upon  false 
pretenses  is  made  an  offense  against  the  United  States,  upon  the  hap- 
pening of  a  subsequent  event  not  perhaps  in  the  contemplation  of  the 
party,  and  which  may  be  brought  about  against  his  vrill  by  the  agency 
of  another.  The  criminal  intent  essential  to  the  commission  of  a  pub- 
lic offense  must  exist  when  the  act  complained  of  is  done ;  it  can  not  be 
imputed  to  a  party  from  a  subsequent  independent  transaction.  There 
(640) 
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are  cases,  it  is  tme,  where  a  series  of  acts  are  necessary  to  constitute  an 
offense,  one  act  being  auxiliary  to  another  in  carrying  out  the  criminal 
design.  But  the  present  is  not  a  case  of  that  kind.  Here  an  act  which 
may  have  no  relation  to  proceedings  in  bankruptcy  becomes  criminal, 
according  as  such  proceedings  may  or  may  not  be  subsequently  taken, 
^ther  by  the  party  or  by  another. 

There  is  no  doubt  of  the  competency  of  Congress  to  provide,  by  suit- 
able penalties,  for  the  enforcement  of  all  legislation  necessary  or  proper 
to  the  execution  of  powers  with  which  it  is  intrusted.  And  as  it  is 
authorized  *'  to  establish  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,"  it  may  embrace  within  its  legislation 
whatever  may  be  deemed  important  to  a  complete  and  effective  bank- 
rupt system.  The  object  of  such  a  system  is  to  secure  a  ratable  distri- 
bution of  the  bankrupt's  estate  among  his  creditors,  when  he  is  unable 
to  discharge  his  obligations  in  full,  and  at  the  same  time  to  relieve  the 
honest  debtor  from  legal  proceedings  for  his  debts  upon  a  surrender  of 
his  property.  The  distribution  of  the  property  is  the  principal  object 
to  be  attained.  The  discharge  of  the  debtor  is  merely  incidental,  and 
Is  granted  only  where  his  conduct  has  been  free  from  fraud  in  the  crea- 
tion of  his  indebtedness  or  the  disposition  of  his  property.  To  legislate 
for  the  prevention  of  frauds  in  either  of  these  particulars,  when  com- 
mitted in  contemplation  of  bankruptcy,  would  seem  to  be  within  the 
competency^  Congress.  Any  act  conmiitted  with  a  view  of  evading 
the  legislation  of  Congress,  passed  in  the  execution  of  any  of  its  powers, 
or  of  fraudulently  securing  the  benefit  of  such  legislation,  may  properly 
be  made  an  offense  against  the  United  States.  But  an  act  committed 
within  a  State,  whether  for  a  good  or  a  bad  purpose,  or  whether  with  an 
honest  or  a  criminal  intent,  can  not  be  made  an  offense  against  the 
United  States  unless  it  have  some  relation  to  the  execution  of  a  power 
of  Congress  or  to  some  matter  within  the  jurisdiction  of  the  United 
States.  An  act  not  having  any  such  relation  is  one  in  respect  to  which 
the  State  can  alone  legislate. 

The  act  described  in  the  ninth  subdivision  of  section  6182,  of  the 
Bevised  Statutes,  is  one  which  concerns  only  the  state  in  which  it  is 
committed ;  it  does  not  concern  the  United  States.  It  is  quite  possible 
that  the  framers  of  the  statute  intended  it  to  apply  only  to  acts  com- 
mitted in  contemplation  of  bankruptcy ;  but  it  does  not  say  so,  and  we 
oan  not  supply  qualifications  which  the  Legislature  has  failed  to  express. 

Our  answer  to  the  questions  certified  must  be  in  the  negative,  and  it 
will  be  so  returned  to  the  Circuit  Court. 
1  Dbfkicbs.  41 
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ATTEMPT  — INTENT  MUST  EXIST  AT  TIME  OF  ACT. 

United  States  v.  Fox. 

[6  Otto,  670.] 
In  the  Supreme  Court  of  the  United  States ,*  1877. 

The  Orlmlnal  Xntent  Neoeasaxr  to  the  oommisBion  of  crime  most  ezUt  at  the  ttme  of 
the  doing  of  the  act;  and  can  not  sabBequently  be  Imputed  to  a  preTloiu  act. 

Certifloate  of  division  from  United  States  Circuit  Coiirti  Southern 
District  of  New  York. 

Fox  was  indicted  for  obtaining  goods  under  false  pretenses  within 
three  months  before  he  filed  a  petition  in  bankruptcy.  He  was  con- 
victed in  the  District  Court,  but  in  the  Circuit  Court,  upon  a  motion  in 
arrest  of  Judgment,  the  Judges  were  divided  in  opinion  as  to  whether,  if 
a  person  does  a  thing  which  at  the  time  is  no  offense  against  the  laws  of 
the  United  States,  he  is  liable  to  punishment  for  it  by  reason  of  subse- 
quent proceedings  in  bankruptcy. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court; 

The  question  presented  by  the  certificate  of  division  does  not  appear 
to  us  difficult  of  solution.  Upon  principle,  an  act  which  is  not  an 
offense  at  the  time  it  is  committed  can  not  become  such  by  any  subse- 
quent independent  act  of  the  party  with  which  it  has  no  connection. 
By  the  clause  in  question,  the  obtaining  of  goods  on  credit  upon  false 
pretenses  is  made  an  offense  against  the  United  States,  upon  the  hap- 
pening of  a  subsequent  event  not  perhaps  in  the  contemplation  of  the 
party,  and  which  may  be  brought  about  against  his  will  by  the  agency 
of  another.  The  criminal  intent  essential  to  the  conunission  of  a  pub- 
lic offense  must  exist  when  the  act  complained  of  is  done ;  it  can  not  be 
imputed  to  a  party  from  a  subsequent  independent  transaction.  There 
(640) 
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are  cases,  it  is  tme,  where  a  series  of  acts  are  necessary  to  oonstitate  an 
offense,  one  act  being  auxiliary  to  another  in  carrying  out  the  criminal 
design.  But  the  present  is  not  a  case  of  that  kind.  Here  an  act  which 
may  have  no  relation  to  proceedings  in  bankruptcy  becomes  criminal, 
according  as  such  proceedings  may  or  may  not  be  subsequently  taken, 
^ther  by  the  party  or  by  another. 

There  is  no  doubt  of  the  competency  of  Congress  to  provide,  by  suit- 
able penalties,  for  the  enforcement  of  all  legislation  necessary  or  proper 
to  the  execution  of  powers  with  which  it  is  intrusted.  And  as  it  is 
authorized  *'  to  establish  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,"  it  may  embrace  within  its  legislation 
whatever  may  be  deemed  important  to  a  complete  and  effective  bank- 
rupt system.  The  object  of  such  a  system  is  to  secure  a  ratable  distri- 
bution of  the  bankrupt's  estate  among  his  creditors,  when  he  is  unable 
to  discharge  his  obligations  in  full,  and  at  the  same  time  to  relieve  the 
honest  debtor  from  legal  proceedings  for  his  debts  upon  a  surrender  of 
his  property.  The  distribution  of  the  property  is  the  principal  object 
to  be  attained.  The  discharge  of  the  debtor  is  merely  incidental,  and 
is  granted  only  where  his  conduct  has  been  free  from  fraud  in  the  crea- 
tion of  his  indebtedness  or  the  disposition  of  his  property.  To  legislate 
for  the  prevention  of  frauds  in  either  of  these  particulars,  when  com- 
mitted in  contemplation  of  bankruptcy,  would  seem  to  be  within  the 
competency^  Congress.  Any  act  oonmiitted  with  a  view  of  evading 
the  legislation  of  Congress,  passed  in  the  execution  of  any  of  its  powers, 
or  of  fraudulently  securing  the  benefit  of  such  legislation,  may  properly 
be  made  an  offense  against  the  United  States.  But  an  act  committed 
within  a  State,  whether  for  a  good  or  a  bad  purpose,  or  whether  with  an 
honest  or  a  criminal  intent,  can  not  be  made  an  offense  against  the 
United  States  unless  it  have  some  relation  to  the  execution  of  a  power 
of  Congress  or  to  some  matter  within  the  Jurisdiction  of  the  United 
States.  An  act  not  having  any  such  relation  is  one  in  respect  to  which 
the  State  can  alone  legislate. 

The  act  described  in  the  ninth  subdivision  of  section  6182,  of  the 
Bevised  Statutes,  is  one  which  concerns  only  the  state  in  which  it  is 
oommitted ;  it  does  not  concern  the  United  States.  It  is  quite  possible 
that  the  framers  of  the  statute  intended  it  to  apply  only  to  acts  com- 
mitted in  contemplation  of  bankruptcy ;  but  it  does  not  say  so,  and  we 
oan  not  supply  qualifications  which  the  Legislature  has  failed  to  express. 

Our  answer  to  the  questions  certified  must  be  in  the  negative,  and  it 
will  be  so  returned  to  the  Circuit  Court. 
1  Dbfkicbs.  41 
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ATTEMPT— FBEPABATiONS  TO  COMMIT  CRIME  NOT  INDICTABLE. 

People  v.  Muhbat. 

[U  Cal.  159.] 
In  the  Supreme  Court  of  CdHfomta,  October  jTerm,  1869. 

1.  An  Attempt  to  b«  Indlotablo  must  be  manifested  by  aeU  which  would  end  in  the  eon- 
summation  of  the  particular  oilenie,  but  for  the  intervention  of  cireomBtanoes,  inde> 
dent  of  the  will  of  the  party. 

fi.  Oftse  in  Jadgmant — Prepamtiona  to  Oonunit  Qrlmo.— H .  was  indloted  for  attempt- 
ing to  contract  an  Incestnoua  manrlage.  It  waa  shown  tliat  he  had  declared  h&i  in- 
tention of  marrying  his  niece,  had  eloped  with  her,  and  had  sent  for  a  magistrate  to 
perform  the  ceremony.  JMd,  that  these  were  preparations  and  did  not  oonstitnte  an 
attempt 

Appeal  from  the  Court  of  SessionSt  Trinity  County. 

Indictment  for  an  attempt  to  contract  an  incestuous  marriage.  Defend- 
ant was  tried,  convicted,  and  sentenced  to  the  State  prison  for  one  year. 

He  appeals.    J.  Nedy  Johnaonj  for  the  appellant. 

Field,  C.  J.,  deliyered  the  opinion  of  the  court,  Copb,  J.,  and  Bald- 
win, J.,  concurring. 

The  evidence  in  this  case  entirely  fails  to  sustain  the  chaxge  against 
the  defendant  of  an  attempt  to  contract  an  incestuous  marriage  with  his 
niece.  It  only  discloses  declarations  of  his  determination  to  contract 
the  marriage,  his  elopement  with  the  niece  for  that  avowed  purpose,  and 
his  request  to  one  of  the  witnesses  to  go  for  a  magistrate  to  perform 
the  ceremony.  It  shows  very  clearly  the  intention  of  the  defendant, 
but  something  more  than  mere  intention  is  necessary  to  constitute  the 
offence  charged.  Between  preparation  for  the  attempt  and  the  attempt 
itself  there  is  a  wide  difference.  The  preparation  consists  in  devising 
or  arranging  the  means  or  measures  necessary  for  the  commission  of 
the  offence ;  the  attempt  is  the  direct  movement  toward  the  commis- 
sion after  the  preparations  are  made.  To  illustrate:  a  party  may  pur- 
chase and  load  a  gun,  with  the  declared  intention  to  shoot  his  neighbor ; 
but  until  some  movement  is  made  to  use  the  weapon  upon  the  person 
of  his  intended  victim,  there  is  only  preparation,  and  not  an  attempt. 
For  the  preparation,  he  may  be  held  to  keep  the  peace ;  but  he  is  not 
chargeable  with  any  attempt  to  kill.  So  in  tiie  present  case,  the  decla- 
rations, and  elopement,  and  request  for  a  magistrate,  were  preparatory 
to  the  marriage ;  but  until  the  officer  was  engaged,  and  the  parties  stood 
before  him,  ready  to  take  the  vows  appropriate  to  the  contract  of  mar- 
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riage,  it  can  not  be  said,  in  strictness,  that  the  attempt  was  made.  The 
attempt  contemplated  by  the  statute  must  be  manifested  by  acts  which 
would  end  in  the  consummation  of  the  particular  offence,  but  for  the 
intervention  of  circumstances  independent  of  the  will  of  the  party. 

Jtidgment  reversed  and  cause  remanded. 


FBEPABATIONS—ATTEBIPT  —  GOING  TO  A  PLACE  TO  COMMIT  CBIME. 

YoES  v.  State. 

[9  Ar](.  42.] 

In  the  Supreme  Court  of  ArJcaneae,  January  Term^  1848, 

Tbm  Hare  Vaot  of  »  Panioii  Qtoinm  to  »  Fl»oo  with  the  intention  to  Mesnlt  another 
will  not  snbjeot  him  to  the  penalty  of  snch  an  offense  nnleee  he  oarry  such  Intention 
Into  offset. 

Appeal  froin  Washin^n  Circuit  Court. 

Ennos  Toes  was  indicted  in  the  Washington  Circuit  Court  for  an 
assault  and  battery  upon  James  C.  Hughs.  He  was  tried  on  the  plea 
of  not  guilty,  at  the  May  term,  1847,  before  the  Hon.  Wh.  W.  Flotd, 
Judge,  convicted  and  fined  ten  dollars.  Pending  the  trial  he  took  a 
bill  of  exceptions,  from  which  it  appears:  — 

The  said  Hughs,  sworn  as  a  witness  for  the  State,  testified  that  on 
the  28th  day  of  July,  1848,  he  was  at  a  place  in  Washington  County, 
where  there  was  a  meeting  —  was  some  eighty  yards  from  the  meeting 
house,  when  the  defendant  came  up,  and  said  he  wished  to  speak  to 
him,  and  called  him  aside — he  followed  defendant  and  he  conversed 
for  some  time,  when  defendant  gave  witness  the  lie,  or  witness  gave 
him  the  lie ;  defendant  kicked  witness,  he  struck  defendant,  and  then 
they  fought.  Being  interrogated  thereto,  by  defendant's  counsel^ 
witness  denied  that  he  had,  on  the  same  evening,  after  the  fight,  at 
night  meeting,  told  one  Talk  that  when  defendant  gave  him  the  lie,  he 
threw  off  his  hat  and  attempted  to  collar  defendant  —  witness  was 
positive  that  he  had  told  Talk  no  such  thing. 

Another  witness  for  the  State  testified  that  he  was  present,  heard  de* 
fendantcall  Hughs  out — thought  defendant  was  in  an  ill-humor — 
presently,  he  heard  a  noise  like  a  kick,  looked  and  saw  Hughs  and 
defendant  fighting,  but  did  not  knew  which  commence^  the  fighting. 
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Another  witness  heard  defendant  say  to  Hughs,  ^'  Come  this  way,  I 
wish  to  speak  to  you,''  and  soon  afterwards  saw  them  fighting,  bat  did 
not  know  who  began  it. 

Talk,  witness  for  defendant,  testified,  that  on  the  evening  after  the 
fight,  at  night  meeting,  and  just  about  sundown,  said  Hughs  told  hun 
that  defendant  gave  him  (Hughs)  the  lie,  and  that  he  (Hughs)  threw 
off  his  hat  and  attempted  to  collar  defendant,  when  defendant  kicked 
him.  Witness  was  present  when  defendant  called  Hughs  out,  but  did 
not  know  which  commenced  the  fight. 

This  being  all  the  testimony,  the  State's  attorney  asked  the  court  to 
charge  the  jury  '^  that  if  they  believed,  from  the  evidence,  that  defend- 
ant went  to  the  meeting-house  yard,  and  called  Hughs  out  for  the  pur- 
pose of  having  a  dificulty  with  him,  they  must  find  defendant  guilty." 
Also,  ''if  the  jury  believed  from  the  evidence,  that  Hughs  made  a 
different  statement  about  the  difiSculty  to  Talk,  to  that  which  he  now 
makes,  they  will  not  disregard  Hughs'  testimony,  unless  they  believed 
the  different  statements  were  made  wUlfully  and  knowingly."  To  the 
giving  of  which  instructions,  the  defendant  objected,  but  the  court 
gave  them  and  he  excepted. 

Fowler  J  for  appellant.     WcUkins^  Attomey-Greneral. 

Johnson,  C.  J.  The  Circuit  Court  manifestly  erred"  in  giving  the 
first  instruction  asked  by  the  State.  The  instruction  is,  that  if  the 
jury  believe  from  the  evidence  that  the  defendant  went  to  the  meeting- 
house yard  and  called  Hughs  out  for  the  purpose  of  having  a  difiSculty 
with  him,  they  should  find  him  guilty.  A  crime  or  misdemeanor  con- 
sists in  a  violation  of  public  law,  in  the  commission  of  which  there 
must  be  a  union  or  joint  operation  of  act  and  intention  or  criminal 
negligence.^  The  mere  fact  of  going  to  a  place  with  the  intention  of 
doing  an  unlawful  act,  will  not  of  itself  subject  the  party  to  the  pun- 
ishment denounced  against  such  act,  unless  he  also  carries  his  inten- 
tion into  effect.  If  the  defendant  below  actually  made  an  assault  upon 
Hughs  in  pursuance  of  his  preconceived,  and  settled  intention,  then  it 
was  that  the  motives,  which  induced  him  to  go  to  the  place  where 
Hughs  was,  might  have  been  legitimately  inquired  into  in  aggravation 
of  the  fine,  but  could  not  under  any  state  of  case  have  furnished  con- 
clusive evidence  of  his  guilt.  No  valid  objection  is  perceived  to  the 
last  instruction.  But  for  the  error  in  giving  the  first,  the  judgment 
must  be  reversed. 

1  See  sec.  1  of  oh.  i4  of  the  Bev.  Stats. 
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assault— prepaillti0n8  not  sufficient  to  show  attempt. 

Young  v.  State. 

[7  Tex.  (App.)  76.] 
In  the  Court  of  Appeals  of  Texas^  1879. 

lKmr9  Preparatloxis  wUl  not  taflloe  to  render  a  person  gnilty  of  an  attempt  to  commit  an 
aaeaolt. 

Appsal  from  the  County  Court  of  Henderson.  Tried  below  before 
the  Hon.  W.  L.  Faulk,  County  Jud^e. 

Bobertaon  A  Finley^  for  the  appellant. 

Thomas  BaUj  Assistant  Attorney-General,  for  the  State. 

White,  J.  Properly  considered,  we  are  of  opinion  that  the  only 
material  question  involved  in  this  case  is  the  sufficiency  of  the  evidence 
to  sustain  the  judgment  of  conviction.  The  information  charged 
defendant  with,  and  he  was  found  guilty  of,  an  aggravated  assault, 
alleged  to  have  been  committed  with  a  gun,  -r-a  deadly  weapon. 

Without  attempting  to  detaU  the  statements  of  the  several  witnesses, 
we  will  give  in  substance  the  main  facts  as  testified  to  by  the  assaulted 
party  and  by  the  principal  witness  for  the  defence,  the  latter  having 
been  jointly  charged  in  the  information  with  appellant  in  the  commis^ 
sion  of  the  offense,  but  who,  before  this  trial  took  place,  had  been  tried 
and  acquitted. 

It  appears  that  Green  Wright,  the  assaulted  party,  had  heard  that 
the  defendant,  De  Witt  Young,  had  been  dogging  his  hogs,  and  he  went 
to  the  field  of  the  latter  to  see  him  about  it.  When  they  met,  Young 
was  on  horseback  inside  the  field,  and  Wright  remained  on  the  outside, 
the  fence  being  between  them.  A  wordy  altercation  ensued,  during 
which  Gus  Griffin,  who  had  been  hunting,  came  up  with  a  gun  in  his 
hands.  About  this  time,  defendant  cursed  Wright  (who  had  one  hand 
in  his  coat  pocket,  and  kept  it  there  during  the  difficulty),  and  Wright 
pushed  defendant  with  his  fist.  Defendant  attempted  to  get  hold  of 
Griffin's  gun ;  but  failing,  went  off  hurriedly,  saying,  '^  You  stay  here 
till  I  come  back,  and  d — n  you,  I  will  move  you."  Wright  and  Griffin 
then  separated,  Wright  saying  he  was  going  to  town  to  report  Young. 
Grifidn  started  on  towards  EdyDixey's  house,  and  before  reaching 
there  was  overtaken  by  defendant.  Young,  who  had  a  rifle  and  bag  of 
com.    Griffin  told  him  that  Wright  was  going  to  town  to  report  him. 

Shortly  after,  the  parties  were  sitting  on  the  gallery  of  £dy  Dizey's 
house,  talking  about  the  difficulty,  when  Wright  was  seen  coming  up 
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4p7  of  the  laws  of  1881,  entitled :  <'An  act  to  prevent  the  adulteration  of  food  or 
drugs."  Upon  the  trial  the  prosecution  was  compelled  to  and  did  elect  to  try 
the  defendant  on  so  much  of  the  charge  in  the  complaint  as  accused  the  defend- 
ant of  selling  the  article  in  question  as  a  drug,  and  upon  this  charge  the  de- 
fendant was  tried  and  convicted,  and  sentenced  to  pay  a  fine  of  ten  dollars.  The 
defendant's  counsel  claims  that  the  conylction  and  Judgment  entered  thereon 
Is  erroneous  and  illegal,  and  upon  his  argument  before  the  court  relies  upon 
four  diiferent  grounds  for  a  reversal  of  the  judgment:  1.  That  a  printed  volume 
called  the  United  States  FharmacopsBla,  was  improperly  received  in  evidence. 
2.  That  there  is  no  evidence  in  the  case  of  any  sale  of  cream  of  tartar  as  a  drug. 
8.  That  there  is  no  evidence  in  the  case  of  criminal  intent,  or  of  such  criminal 
negligence  as  in  law  supplies  the  place  of  the  criminal  intent.  4.  That  the  law, 
under  which  the  defendant  was  convicted,  is  unconstitutional  and  void.  One  of 
the  objects  of  the  complaint,  as  of  an  indictment,  is  to  inform  the  defendant  of 
the  accusation  made  against  him,  that  he  may  know  what  he  is  called  to  defend 
himself  against  and  be  prepared  on  his  trial  to  meet  it;  and  there  can  be  no 
question  that  where  the  evidence  fails  to  establish  the  charge  in  the  complaint^ 
the  defendant  should  be  acquitted;  and  it  is  also  true,  that  any  material  vari- 
ance between  the  materiiil  allegations  in  the  complaint  and  the  proof,  is  fatal  to 
a  conviction;  nor  can  a  defendant  be  charged  and  tried  for  one  offence  and  be 
convicted  of  another  and  entirely  different  offense.  I  consider  all  these  propo- 
sitions elementary  and  as  so  many  legal  axioms.  Did  the  defendant,  as  alleged, 
willfully  or  negligently,  sell  adulterated  cream  of  tartar  as  a  drug?  If  he  di  d,  he 
has  violated  the  law. 

As  appears  from  the  record,  in  my  judgment,  the  plain  uncontradicted  evi- 
dence establishes  the  following  facts :  1.  That  neither  the  article  in  question, 
nor  any  part  of  it,  was  composed  of  cream  of  tartar,  but  was  sold  under  that 
name.  2.  That  the  defendant  at  the  time  of  the  sale  was  not  a  druggist,  but 
was  a  grocer,  and  carried  on  a  business  pertaining  to  a  grocer.  8.  That  the 
defendant  did  not  sell  drugs  or  medicines  as  such  in  his  grocery  business. 

4.  That  the  defendant  did  not  manufacture  this  article  in  question,  but 
purchased  it  from  one  James  E.  Armstrong,  as  a  pure  article,  as  and  for 
the  best  in  the  market,  and  for  which  he  paid  the  highest  market  price. 

5.  That  the  defendant  tried  to  obtain  the  best  of  cream  of  tartar,  and  believed 
that  he  had  done  so.  6.  That  the  defendant  sold  the  cream  of  tartar  is  question 
in  the  regular  course  of  his  business  as  and  for  an  article  of  food. 

If  I  am  correct  in  supposing  that  all  the  foregoing  facts  are  clearly  established 
by  the  plain  uncontradicted  evidence  in  the  case,  then  it  follows,  in  my  judg- 
ment, that  the  conviction  of  the  defendant  was  clearly  wrong  for  the  following 
reasons:  There  was  a  fatal  variance  between  the  complaint  and  the  proof,  the 
complaint  alleging  the  defendant  sold  the  article  in  question  as  a  drug,  while  the 
evidence  clearly  eltabllshed  that  he  sold  it  as  an  article  of  food.  The  primary, 
if  not  the  only  object  of  the  law,  is  the  preservation  of  the  public  health,  and  it 
seeks  in  one  way  to  do  this  by  prohibiting  the  sale  of  adulterated  food  or  drugs 
for  the  use  of  man,  but  where  either  food  or  drugs  are  sold  for  other  and  dif- 
ferent purposes  and  uses,  the  object  of  the  law  is  not  contravened.  Now,  Dr. 
Chandler,  In  his  article  In  Johnson's  Cycloposdla  on  cream  of  tartar,  gives  some 
of  the  uses  of  the  same,  and  among  them  the  doctor  says  it  may  be  used  as  a 
mordant  for  dyeing.  If  I  understand  the  learned  counsel  for  the  People  aright, 
he  claims  that  if  the  complaint  had  charged  that  the  defendant  had  sold  this 
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cream  of  tartar  as  an  article  of  food,  which  It  is,  and  the  proof  established  that 
he  sold  it  as  and  for  a  mordant  for  dyeing,  that,  nevertheless,  he  conld  be 
properly  convicted  under  snch  a  complaint  for  a  violation  of  the  law,  for,  says 
the  learned  counsel  for  the  People,  cream  of  tartar  is  an  article  of  food,  and  In 
this  case  it  was  adulterated  and  sold  by  the  defendant;  and  that  this  would  be 
sufficient  to  sustain  a  conviction  under  the  law,  Irrespective  of  the  fact  that  the 
complaint  charged  the  sale  as  and  for  food  for  man,  while  the  proof  estab- 
lished that  he  sold  It  for  an  entirely  different  purpose,  to  wit,  as  and  for  a 
mordant  for  dyeing.  In  my  judgment,  the  rules  of  criminal  pleading  would  not 
sanction  a  conviction  under  such  circumstances,  but  the  variance  between  the 
allegation  and  the  proof  would  be  fatal  to  a  conviction. 

The  third  ground  urged  by  the  defendant's  counsel  why  the  judgment  should 
be  vacated  and  set  aside,  requires  a  construction  of  the  statute  under  which  the 
defendant  was  convicted.  So  far  as  the  letter  of  the  statute  is  concerned,  It  is 
made  a  crime  for  one  to  sell  adulterated  food  or  drugs  irrespective  of  his  in- 
tent; but  it  is  claimed  by  the  defendant's  counsel  that  a  fair,  just  construction 
of  the  act  not  only  requires  proof  of  the  sale  of  an  adulterated  article,  but  also 
that  the  sale  was  made  with  a  criminal  Intent,  or  under  circumstances  of  such 
negligence  as  in  law  supplies  the  place  of  criminal  intent ;  and  In  this  claim,  in 
my  judgment,  the  counsel  for  the  defendant  is  right.  Bishop,  in  his  admirable 
work  on  the  criminal  law,  in  section  287,^  says :  <<The  doctrine  which  requires 
an  evil  intent  lies  at  the  foundation  of  public  justice.  There  Is  only  one  crit- 
erion by  which  the  guUt  of  men  Is  to  be  tested.  It  is  whether  the  mind  is 
criminal.  And  ndlther  In  philosophical  speculation  nor  In  religious  or  moral 
sentiment  would  any  people,  in  any  age,  allow  that  a  man  should  be  deemed 
guilty  unless  his  mind  was  so.  It  is,  therefore,  a  principle  of  our  legal  system, 
as  probably  it  is  of  every  other,  that  the  essence  of  an  offense  is  the  wrongful 
intent,  without  which  It  can  not  exist."  But  he  holds  that,  under  some  circum- 
stances, the  negligent  manner  In  which  an  act  is  done,  may  be  so  gross  as  to 
supply  the  place  of  the  required  criminal  intent.  And  again,  at  sections  803 
804,  tiie  same  learned  commentator  on  the  criminal  law  says :  "AH  statutes  are 
to  be,  and  constantly  are,  interpreted  with  reference  to  the  unwritten  law,  by  the 
principles  of  which  they  are  limited  and  extended,  so  as  to  preserve  harmony  In 
our  judicial  system,  and  promote  j ustice . '*  Since  an  evil  intent  is  an  Indispensa- 
ble element  tn  every  crime,  any  mistake  of  fact  as,  happening  to  one  honestly 
endeavoring  to  discharge  all  legal  and  social  daties,  shows  the  act  complained  of 
to  have  proceeded  from  no  love  of  evil  in  the  mind«  takes  from  it  its  indictable 
quality.  A  mistake  of  fact,  neither  induced  nor  accompanied  by  a  fault  or 
omission  of  duly  excuses  the  otherwise  criminal  act  which  It  prompted.''  In 
my  judgment,  the  foregoing  legal  doctrine  enunciated  by  Bishop  in  his  book 
on  criminal  law,  la  unanswerable,  and  construing  and  interpreting  the  statute  In 
question  by  the  law  as  laid  down  by  Bishop,  it  follows  that  before  a  person  can 
be  convicted  of  a  crime  for  its  violation.  It  will  be  necessary  to  establish  either 
that  he  was  actuated  by  a  criminal  intent  or  was  guilty  of  such  negligence  in 
the  doing  of  the  act  as  will  supply  the  place  of  the  criminal  Intent. 

Does  the  evidence  returned  in  the  record  in  this  case,  show  such  criminal 
Intent  or  criminal  negligence  in  the  doing  of  the  act  charged,  as  to  constitute  a 
crime  and  the  defendant,  a  criminal?  There  is  no  positive  and  direct  evidence, 
^bowing  a  willful  and  intentional  violation  of  the  statute,  nor  does  there  seem 

i7thed. 


648 


ATTEMPTS* 


ing  decided  that  the  District  of  Alaska  was  not ''  Indian  country/^ 
and  that  the  act  of  June  80,  1884,^  regulating  the  trade  and  inters 
course  with  the  Indian  tribes,  was  not  in  force  therein,  Congress,  in  the 
general  appropriation  act  of  March  8,  1873,^  amended  section  1  of  the 
Alaska  act  of  June  27,  1868,'  so  as  to  extend  over  that  country  see- 
tions  20  and  21  of  said  act  of  June  80,  1884,  as  well  as  the  acts  relat* 
ing  ^*  to  customs,  commerce,  and  navigation." 

The  first  of  these  sections  provides,  among  other  things,  that,  if 
any  person  shall  introduce,  or  attempt  to  introduce,  any  spirituoua 
liquors  or  wine  into  the  Indian  country,  except  supplies  for  the  army, 
under  the  direction  of  the  war  departmei^t,  he  '^  shall  forfeit  and  pay  & 
sum  not  exceeding  $800/'  By  the  act  of  March  8,  1847,  said  section 
20  was  amended  so  that  upon  a  conviction  before  the  District  Court  of 
such  act  or  attempt,  the  party  should  be  punished  by  imprisonment  not 
exceeding  one  year.  The  section  was  again  amended  by  the  acts  of 
February  18,  1862,^  and  March  15,  1864.^  By  these  latter  amend- 
ments, the  maximum  punishment  for  a  violation  of  the  section  waa 
fixed  at  two  years'  imprisonment  and  $800  fine,  and  jurisdiction  was- 
given  to  the  Circuit  Court  as  well  as  the  District.  By  section  2  of  the 
Alaska  act,^  the  President  was  given  '*  power  to  restrict  and  regulate, 
or  to  prohibit  the  importation  and  use  of  fire-arms,  ammunition  and 
distilled  spirits  into  and  within  the  territory  of  Alaska." 

It  is  a  question  whether  this  provision,  so  far  as  distilled  spirits  are 
concerned,  was  not  superseded  and  repealed  by  the  extension  of  said 
section  20  over  Alaska  by  the  act  of  March  8,  1878.*^  This  section,  aa 
has  been  stated,  absolutely  prohibits  the  Introduction  of  spirituoua 
liquors,  which,  of  course,  includes  distilled  spirits,  into  Alaska,  except 
for  the  use  of  the  army,  by  permission  of  the  war  department.  With- 
out doubt,  as  to  the  executive  power  to  restrict  or  prohibit,  the  latter 
act  supersedes  the  earlier  one.  A  statute  power  in  the  President  to  re* 
strict  or  prohibit,  is  certainly  rendered  nugatory  by  a  subsequent  act 
which  absolutely  prohibits.  But  as  to  the  power  '*  to  regulate,"  wliich 
naturally  implies  the  power  to  permit,  the  case  is  not  so  clear.  Probably 
the  better  conclusion  is,  that  the  acts  should  be  construed  as  in  pari 
materia^  and  both  have  effect,  so  far  as  possible. 

Upon  this  construction  of  the  statutes,  the  law  concerning  the  intro* 
duction  of  spirituous  liquors  and  wine  into  Alaska  is,  that  such  intro- 
duction is  absolutely  prohibited,  subject  to  the  power  of  the  war 
department  to  permit  the  same  for  the  use  of  the  army,  and  the  power 
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of  the  Ptesident  to  pennit  the  mtroduction  of  distilled  spirits,  but  not 
wine,  for  any  purpose. 

It  is  doubtful  it  any  attempt  to  commit  an  offense  of  this  character 
Is  indictable  at  common  law ;  and  this  is  probably  the  reason  why  it 
was  made  so  specially  by  the  act  defining  the  crime.^ 

It  is  said  that  the  subject  of  attempt  to  commit  crime  is  ^'  less  under- 
stood by  the  courts,"  and  *^  more  obscure  in  the  text-books,"  than  any 
other  branch  of  the  criminal  law.*  And  certidnly  there  Is  none,  in  some 
resi>ects,  more  intricate  and  difiScult  of  comprehension.  It  is  ahnost 
impossible  to  comprehend  all  cases  of  attempt,  in  a  definition  that  does 
not  necessarily  run  into  a  mere  enumeration  of  instances*  It  is  easy 
to  say  that  there  must  be  a  combination  of  intent  and  act — an  intent 
to  commit  a  crime,  and  an  act  done  in  pursuance  of  such  intent,  which 
falls  short  of  the  thing  intended. 

There  are  a  class,  of  acts  which  may  be  fairly  said  to  be  done  in  pur- 
suance of  or  in  combination  with  an  intent  to  commit  a  crime,  but  are 
not,  in  a  legal  sense,  a  part  of  it,  and  therefore  do  not,  with  such 
intent,  constitute  an  indictable  attempt.  For  instance,  the  purchase  of 
a  gun  with  a  design  to  commit  murder,  or  the  purchase  of  poison  with 
the  same  intent. 

These  are  considered  in  the  nature  of  preliminary  preparations  — 
conditions,  not  causes —  and  although  co-existent  witii  a  guilty  intent, 
are  indifferent  in  their  character,  and  do  not  advance  the  conduct  of 
the  party  beyond  the  sphere  of  mere  intent.  They  are,  it  is  true,  the 
necessary  conditions  without  which  the  shooting  or  poisoning  could  not 
take  place,  but  they  are  not,  in  the  eye  of  the  law,  the  cause  of  either.' 

Dr.  Wharton  says,^  ^^  to  make  the  act  an  indictable  attempt,  it  must 
be  a  cause  as  distinguished  from  a  condition.  And  it  must  go  so  far 
that  it  would  result  in  the  crime  unless  frustrated  by  extraneous  cir- 
cumstances." Bishop  says,^  **It  is  plain  that  if  a  man  who  has  a 
wicked  purpose  in  Ms  heart  does  something  entirely  foreign  in  its  nature 
from  that  purpose,  he  does  not  commit  a  criminal  attempt  to  do  tifd  thing 
proposed.  On  the  other  hand,  if  he  does  what  is  exactly  adapted  to 
accomplish  the  eyil  meant,  yet  proceeds  not  far  enough  in  the  doing 
for  the  cognizance  of  the  law,  he  still  escapes  punishment.  Again,  if 
he  does  a  thing  not  completely,  as  the  result  discloses,  adapted  to 
accomplish  the  wrong,  he  may  under  some  circumstances  be  punish- 
able, whUe  under  other  circumstances  he  may  escape.  And  the  diflS- 
culty  is  not  a  small  one,  to  lay  down  rules  readily  applied,  which  shall 

1 1  WbarL  Or.  L.,  see.  177 ;  1  BUb.  Or.  L.,  Cr.  L.,  leo.  688, 0t  Mg.;  People  v.  Homy,  14 
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guide  the  practitioner  in  respect  to  the  circnmstances  in  which  the 
criminal  attempt  is  sufficient/' 

In  People  t.  Jfttrm^,^  the  defendant  was  indicted  for  an  attempt  to 
contract  an  incestuous  marriage  and  was  found  guilty.  From  the  evi* 
dence  it  appeared  that  he  intended  to  contract  such  marriage ;  that  he 
eloped  with  his  niece  for  that  purpose,  and  requested  a  third  person  to 
get  a  magistrate  to  perform  the  ceremony.  Upon  an  appeal,  the  judg- 
ment was  reversed.  Ciiief  Justice  Field,  delivering  the  opinion  of  the 
court,  said :  '^  It  (the  evidence)  shows  v^ry  clearly  the  intention  of  the 
defendant,  but  something  more  than  mere  intention  IsnecessHry  to  con- 
stitute the  offense  charged.  Between  preparation  for  the  attempt,  and 
the  attempt  itself,  there  is  a  wide  difference*  The  preparation  consists 
in  deviling  or  arranging  the  means  or  measures  necessary  for  the  com* 
mission  of  the  offense ;  the  attempt  is  the  direct  movement  towards  the 
commission  after  the  preparations  are  made ;  *  *  *  but  until  the 
officer  was  engaged,  and  the  parties  stood  before  him,  ready  to  take 
the  vows  appropriate  to  the  contract  of  marriage,  it  can  not  be  said,  in 
strictness,  that  the  attempt  was  made.  The  attempt  contemplated  by 
the  statute  must  be  manifested  by  acts  which  would  end  in  the  consum- 
mation of  the  particular  offense,  but  for  the  intervention  of  drcumstanoes 
Independent  of  the  will  of  the  party.'' 

In  the  case  under  consideration,  to  constitute  the  attempt  charged  in 
the  information,  there  must  have  been  an  intent  to  commit  the  crime  of 
introducing  spirituous  liquors  into  Alaska,  combing  with  an  act  done 
in  pursuance  of  such  intention  that  apparently,  in  the  usual  course  of 
events,  would  have  resulted  in  such  introduction,  unless  interrupted  by 
extraneous  circumstances,  but  which  actually  fell  short  of  such  result. 

But  it  does  not  appear  that  anything  was  done  by  the  defendant 
towards  the  commission  of  the  intended  crime  of  introducing  spirituous 
liquors  into  Alaska  but  to  oiTer  or  attempt  to  purchase  the  same  in  San 
Francisco.  The  written  order  sent  there  by  the  defendant  was  in  effect 
nothing  more  or  less  than  an  offer  by  him  to  purchase  the  one  hundred 
gallons  of  whisky ;  and  it  will  simplify  the  case  to  regard  him  as  being 
present  at  the  house  of  the  San  Francisco  firm,  at  the  time  his  order 
reached  them,  seeking  to  purchase  the  liquor  with  the  intent  of  commit- 
ting the  crime  of  introducing  the  same  into  Alaska.  But  the  case  made 
by  the  information  stops  here.  It  does  not  show  that  he  bought  any 
liquor.  Whether  he  changed  his  mind  and  countermanded  the  order 
before  the  delivery  of  the  goods,  or  whether  the  firm  refused  to  deal 
with  him,  does  not  appear. 

Now,  an  offer  to  purchase  whisky  with  the  intent  to  ship   it  to 
Alaska,  is,  in  any  view  of  the  matter,  a  mere  act  of  preparation,  of 
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irhich  the  law  takee  no  oognizanoe.  As  the  matter  then  stood,  it  was 
impossible  for  the  defendant  to  attempt  to  introduce  this  liquor  into 
Alaska,  because  he  did  not  own  or  control  it.  It  was  simply  an  attempt 
to  purchase— an  act  harmless  and  indifferent  in  itself,  whatever  the 
purpose  with  which  it  was  done.  But  suppose  the  defendant  had  gone 
farther,  and  actually  succeeded  in  purchasing  the  liquor,  wherein  would 
the  case  differ  from  that  of  the  person  who  bought  the  gun  or  poison 
with  intent  to  commit  murder,  but  did  not  subsequently  act  in  execution 
of  such  purpose?    In  all  essentials,  they  are  the  same* 

A  purchase  of  spirituous  liquor  at  San  Francisco  or  Portland,  either 
in  person  or  by  written  order  or  application,  with  intent  to  commit  a 
crime  with  the  same — as  to  dispose  of  it  at  retail  without  a  license  or 
to  a  minor,  or  to  introduce  it  into  Alaska — is  merely  a  preparatory 
act,  indifferent  in  its  character,  of  wliich  the  law,  lacking  the  omni* 
science  of  Deity,  can  not  take  cognizance. 

At  what  period  of  the  transaction  the  shipper  of  Uquor  to  Alaska 
is  guiify  of  an  attempt  to  introduce  the  same*  there  is  not  very  easily 
determined.  Certainly  the  liquor  must  first  be  purchased  —  obtained 
in  some  way — and  started  for  its  illegal  destination.  But  it  is  doubt- 
ful whether  the  attempt  or  the  act  necessary  to  constitute  it  can  be 
•committed  until  the  liquor  is  taken  so  near  to  some  point  or  place  of 
**  the  mainland,  Islands  or  waters  **  of  Alaska  as  to  render  it  conven- 
ient to  introduce  it  from  there  or  to  make  it  manifest  that  such  was 
the  present  purpose  of  the  parties  concerned. 

But  this  is  a  mere  suggestion ;  and  each  case  must  be  determined 
upon  its  own  circumstances. 

The  demurrer  is  sustained  to  the  second  count,  and  overruled  as  to 
the  first. 


attempt  to  mubder— delivering  poison  to  third  person. 

Stabler  v.  Commonwealth, 

[95  Pa.  St.  818.] 

In  the  Supreme  Court  of  Pennsylvania^  1880. 

^hm  lEarelMiTWT  of  FoIsob  to  a  Paraon,  and  soliciting  him  to  plaoe  it  in  tbe  spring  of 
a  certain  party,  Is  not  an  attempt  to  administer  poison  or  panlshable  as  snoh. 

Erbor  to  the  Court  of  Quarter  Sessions  of  Alleghany  County. 
Indictment  of  Alois  Stabler  for  an  attempt  to  administer  poison,  and 
solicitation  to  commit  felony. 
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The  first  count  charged  that  the  defendant  f elonionsly  did  attempt  to 
administer  a  certain  poison,  commonly  called  Paris  green  *  *  *  to 
one  Richard  F.  Waring  *  •  *  with  the  intent  to  commit  the  crime 
of  murder,  and  to  feloniously  kill  and  murder  the  said  Bichard  F. 
Waring,  etc. 

The  sixth  count  charged  that  defendant  did  falsely  and  wickedly 
solicit  and  invite  one  John  Neyer,  a  servant  of  the  said  Bichard  T. 
Waring,  to  administer  a  certain  poison  and  noxious  and  dangerous  sub* 
stance  commonly  called  Paris  green,  to  the  said  Bichard  F.  Waring, 
and  divers  other  persons  whose  names  are  to  said  inquest  unknown,  of 
the  family  of  the  said  Bichard  F.  Waring,  etc* 

There  having  been  no  ofilcial  notes  of  testimony  taken  on  the  trial  of 
the  case  in  the  court  below,  it  was  agreed  that  this  court  shall  treat  the 
following  as  being  all  the  testimony  bearing  on  the  first  count  of  the 
indictment:  — 

*'  The  only  witness  sworn  was  John  Neyer,  who  testified  that  he  had  a 
conversation  with  Alois  Stabler  over  a  year  before  the  information  was 
made  against  him,  in  which  Stabler  stated  his  grievance  against  Waring, 
and  stated  his  (Stabler's)  determination  to  be  revenged,  and  then  solic- 
ited Neyer  to  put  poison  in  Waring' s  spring,  so  th^t  he  and  his  family 
would  be  poisoned,  and  offered  the  mtness  a  reward  therefor,  and  gave 
him  directions  how  to  administer  the  poison,  and  gave  him  the  poison  to 
so  administer.  That  the  witness  refused  to  administer  the  poison,  and 
said  he  would  not  have  anything  to  do  with  it,  and  handed  the  poison 
back  to  Stabler.  That  the  witness  had  his  coat  off  when  the  two  were 
talking  together.  Three  or  four  days  after  this  conversation,  the  wit- 
ness, upon  putting  on  his  coat,  found  a  package  in  his  coat  pocket 
which  he  believed  was  the  same  package  that  Stabler  had  handed  him. 
That  the  witness  shortly  after  left  the  city  of  Pittsburg  and  went  to 
Toledo,  Ohio,  where  he  remained  several  months.  That  he  again  r^ 
turned  to  Pittsburg,  about  a  year  after  the  conversation  with  Stabler, 
and  then,  for  the  first  time,  told  a  party  about  what  had  taken  place, 
and  handed  this  party  the  package  of  poison. 

**That  the  witness  never  had  any  intention  of  administering  the 
poison,  and  never  did  anything  toward  it,  and  never  had  any  other  con> 
versation  with  Stabler  about  the  matter  except  the  one  stated." 

The  court,  Ewino,  P.  J.,  charged  the  jury:  — 

**  That  if  they  believed  the  testimony  of  John  Neyer,  and  found  that 
the  defendant,  Stabler,  in  a  conference  with  him  had  stated  his  grievance 
against  Waring,  and  his  determination  to  be  revenged,  and  solicited 
Neyer  to  put  poison  in  Waring's  spring  or  well,  so  that  he  and  his  family 
would  be  poisoned  thereby,  and  offered  him  a  reward  therefor,  giving 
him  directions  how  to  administer  the  poison,  and  gave  him  the  poison  to 
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80  administer,  whicli  having  been  handed  back,  was,  in  the  same  con- 
ference, put  by  Stabler,  the  defendant,  into  the  coat  pocket  of  Neyer, 
and  left  there,  expecting  and  believing  that  he  would  place  the  poison 
as  requested,  it  constituted  an  attempt,  and  they  might  find  the  defend- 
imt  guilty  on  the  first  count  of  the  indictment.'' 

The  jury  found  a  verdict  of  guilly  on  both  the  above  oounts.  The 
defendant  moved  for  a  new  trial,  and  in  arrest  of  judgment.  The  court 
overruled  both  motions,  and  pronounced  a  separate  sentence  on  each 
count.  No  complaint  was  made  of  the  conviction  on  the  sixth  count, 
but  the  defendant  took  this  writ  and  alleged  error,  inter  alia^  in  charging 
that  the  testimony  of  Neyer  was  sufiident  to  sustain  a  verdict  of  guilly 
on  the  first  count. 

W.  C.  Moreland^  and  Newton  C.  Cook^  for  plaintiff  in  error.  An 
attempt  to  commit  a  crime  is  an  endeavor  to  accomplish  it,  carried  be- 
yond mere  preparation,  but  falling  short  of  the  ultimate  design.  In  Kelly 
V.  (7ommontoeaZ^,^under  an  indictment  for  murder,  in  which  the  Common- 
wealth charged  that  the  crime  was  oonunitted  in  an  attempt  to  commitrape, 
Thompson,  C.  J.,  says:  ^'  An  attempt  is  an  ineffectual  offer  by  force. 
Acts  are  necessary  to  constitute  an  attempt.  It  should  be  actual,  not 
constructive.  The  intent  is  not  equivalent  to  an  act  demonstrative  of 
an  attempt.  The  proof  here  did  not  sustain  the  allegation.  The  act  of 
1860,^  under  which  the  indictment  was  drawn,  follows  the  statute  of  1 
Yictoria,^  which  has  received  the  construction  for  which  we  contend  :^ 
Whilst  it  is  true  that  foreign  cases  can  not  overrule  the  express  words 
of  a  Pennsylvania  statute,  it  is  equally  true  that  when  a  foreign  statute 
agrees  with  our  own,  and  such  statute  has  received  a  judicial  construc- 
tion, the  latter  will  be  accepted  as  some  authority  upon  the  true  inter- 
pretation of  the  statute,  and  wliat  is  intended  to  be  directed  or 
prohibited  by  it" 

The  case  of  People  v.  Bushy^  on  which  the  court  below;  relied,  was 
decided  on  a  statute  of  New  York,  differing  materially  in  some  of  its 
language  froiA  the  act  of  I860. 

John  S.  Bobbf  District  Attorney,  for  the  Commonwealth. 

Mbrcub,  J.,  delivered  the  opinon  of  the  court 

This  indictment  contains  six  counts.  A  conviction  was  had  on  the 
first  and  sixth,  and  sentence  was  pronounced  on  each  separately.  The 
first  charges  a  felonious  attempt  to  administer  poison  to  one  Waring, 
with  intent  to  oommit  the  crime  of  murder,  and  feloniously  to  kill  and 
murder  him ;  the  sixth,  with  wickedly  soliciting  one  Neyer  to  adminis- 
ter poison  to  said  Waring.    No  error  is  now  alleged  to  the  conviction 

1 1  Grant,  488.  eto.  «  Bef.  v-WiUlaau  and  BoM,10sr.A& 

t  MO.  8i,  Pamph.  I^ 408.  886;  «.  e.  1  Das.  Or.  Oaa.  40. 

<  eh.  85,  aeo.  8.  •4  HUl,  184. 
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and  Judgment  on  the  sixth  count.  The  oonviction  on  the  first  and  the 
judgment  thereon^  are  assigned  for  error.  This  count  is  framed  under 
section  82,  of  the  Act  of  81st  March,  1860.^  It  declares :  **'  If  any  per- 
son shall  attempt  to  administer  any  poison  or  other  destructive  thing, 
or  shall  attempt  to  cut  or  stab  or  wound,  or  shall  shoot  at  any  person, 
or  shall  by  drawing  a  tri^^r,  or  in  any  other  manner  attempt  to  dis- 
charge any  kind  of  loaded  arms  at  any  person,  or  shall  atttempt  to  drown, 
suffocate  or  strangle  any  person,  with  intent,  in  any  of  the  cases  af ore> 
said,  to  commit  the  crime  of  murder,  he  shall,  although  no  bodily  in- 
jury be  effected,  be  guilty  of  felony,  and  be  sentenced  to  pay  a  fine  of 
one  thousand  dollars  and  undergo  an  imprisonment  by  separate  or 
solitary  oonfinement,not  exceeding  seven  years." 

All  the  testimony  to  prove  the  first  count  was  the  evidence  of  Neyer. 
He  testified  to  a  conversation  which  he  had  with  Stabler  more  than  a 
year  before  the  information  was  made  against  him.  His  testimony  is 
substantially  this :  Stabler  stated  his  grievance  against  Waring  and  a 
determination  to  be  revenged.  He  solicited  witness  to  put  poison  in 
Waring*s  spring,  so  that  the  latter  and  his  family  would  be  poisoned, 
offering  him  a  reward  for  so  doing.  He  handed  witness  the  poison  and 
directed  bow  it  should  be  administered.  Witness  replied  he  would  have 
nothing  to  do  with  it,  and  handed  the  poison  back  to  Stabler.  While 
they  were  conversing,  the  coat  of  witness  was  off ;  on  putting  it  on, 
three  or  four  days  thereafter,  he  found  a  package  in  the  pocket,  and 
believed  it  to  be  the  one  that  Stabler  had  handed  him.  Soon  after  this, 
witness  left  the  State,  and  did  not  return  until  about  a  year  thereafter. 
He  then  for  the  first  time  related  the  conversation  to  a  person,  and 
handed  him  the  package  of  poison.  He  further  testified  that  be  never 
had  any  intention  of  administering  the  poison,  and  never  did  anything 
towards  it,  and  had  no  other  conversation  with  Stabler  about  the 
matter. 

Is  this  evidence  suflElcient,  within  the  meaning  of  the  statute,  to  prove 
an  attempt  on  the  part  of  Stabler,  to  administer  the  poison?  The  act 
recognizes  a  distinction  between  intent  and  attempt.  The  former  indi- 
cates the  purpose  existing  in  the  mind,  the  latter  an  act  to  be  committed. 
Merely  soliciting  one  to  do  an  act  is  not  an  attempt  to  do  that  act.^  In 
this  last  case  it  was  said :  ^^  In  a  high  moral  sense  it  may  be  true  that 
solicitation  is  attempt,  but  in  a  legal  sense  it  is  notl''  In  some  cases  it 
has  been  held,  although  a  solicitation  to  conmiit  a  misdemeanor  does  not 
constitute  aa  attempt  to  commit  the  misdemeanor,  yet  a  solicitation  to 
conmilt  a  felony  does  constitute  an  attempt  to  commit  the  felony.  This 
view  does  not  appear  to  have  been  adopted  in  Pennsylvania.    The  case 

1  For.  Dlg.840.  t  Bex.  v.  BaUeTpS  0.  A  P.S6B;  Snlth  v. 

Oommonwealtii,  54  Pa.  St.  SOO. 
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of  Keily  V.  CommonweaUhj^  was  an  indictment  for  murder,  charged  to 
have  been  committed  in  an  attempt  to  commit  a  rape.  It  was  held  « 
that  acts  were  necessary  to  constitute  an  attempt.  That  to  attempt 
to  commit  a  rape  was  an  ineffectual  offer  by  force  with  intent  to  have 
carnal  knowledge.  If  such  acts,  with  such  intent,  were  not  proved,  the 
prisoner  could  not  be  convicted  of  the  attempt,  that  it  should  be  an 
actual,  not  a  constructive  attempt.  An  intent  to  commit  fornication 
was  insufficient. 

In  the  present  case,  it  is  contended  that  putting  the  poison  into  the 
pocket  of  the  witness  was  an  act  sufficient  to  constitute  the  attempt,  it 
Stabler  expected  and  believed  it  would  be  used  as  he  had  requested. 
The  uncontradicted  evidence  is,  that  it  was  so  put  without  the  knowl* 
edge  of  the  witness,  and  after  his  positive  and  unqualified  refusal  to  use 
it.  He  swears  he  never  used  it,  or  attempted  to  use  it,  or  had  any  inten* 
tion  of  so  doing.  To  submit  to  the  j>uiy  to  find  that  Stabler  expected  and 
believed  that  the  witness  would  administer  it,  was  not  only  without  evi- 
dence but  against  the  evidence.  If,  however,  it  was  actually  delivered 
with  that  intent,  we  do  not  think  it  constituted  an  attempt  to  murder  under 
the  eighty-second  section  of  the  act  of  March  81, 1860.  This  section  is 
substantially  a  copy  of  the  third  section  of  the  act  of  1  Victoria.^  In  an 
indictment  under  that  act,  in  Regiria  v.  WtUiama^^  it  was  held  that  the 
delivery  of  poison  to  an  agent  with  directions  to  him  to  cause  it  to  be 
administered  to  another,  was  insufficient  to  establish  an  attempt  to 
murder. 

So  on  an  indictment  under  the  same  chapter,  for  attempting  to  dis* 
charge  loaded  fire-arms  at  a  person,  it  was  held  in  Begina  v.  Lewia^^ 
that  some  act  must  be  shown  to  prove  that  the  person  did  attempt  to 
discharge  the  fire-arms,  and  merely  presenting  them  is  not  sufficient. 
Upon  an  indictment  for  attempting  to  discharge  a  pistol  loaded  with 
powder  and  ball  with  intent  to  murder,  a  witness  testified:  ^'The 
prisoner  took  out  a  small  pistol  and  said:*  'I will  settle  you,'  or  ^I 
will  do  you,'  and  either  half  or  full  cocked  the  pistol,  and  pointed 
the  muzzle  at  my  brother,"  with  his  finger  on  the  trigger;  yet  it  was 
held  the  charge  of  felony  could  not  be  supported,  as  it  was  not 
proved  that  the  prisoner  drew  the  trigger.^  Pabke,  B.,  said: 
'^  Here  a  trigger  was  to  be  drawn,  and  it  was  not  drawn.  It  seems 
to  me  (he  object  of  this  act  was  to  punish  proximate  attempts, 
that  is,  those  attempts  which  immediately  lead  to  the  discharge  of 
loaded  arms/'  It  is  true,  in  People  y.  Buah^^  a  conviction  was  sus- 
tained for  an  attempt  to  commit  a  felony,  where  the  act  proved  was  as 

ll6raiit,484.  «9O.AP.0n. 
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remote  from  the  crime  intended  to  be  perpetrated,  as  the  act  proved  is 
in  the  present  case.  That  ruling,  however,  rests  on  a  statute  of  New 
York  which  contains  language  not  in  the  act  of  1  Victoria  dted,  nor  in 
our  own  statute.  It  has  the  additional  words,  ^'  and  in  such  attempt 
shall  do  any  act  toward  the  commission  of  such  offence."  In  giving 
construction  to  a  statute  containing  such  language,  a  conclusion  may 
well  be  reached,  that  would  be  forced  and  unjust  in  construing  our 
statute  which  is  so  different. 

The  conduct  of  the  plaintiff  in  error,  as  testified  to  by  the  witness, 
undoubtedly  shows  an  offense  for  which  an  indictment  will  lie  without 
any  further  act  having  been  committed.  He  was  rightly  convicted 
therefor  on  the  sixth  count.  We,  however,  think  all  that  occurred  at 
the  interview  with  the  witness  and  the  legal  inference  deducible  there- 
from, followed  by  no  other  act,  are  not  sufficient  to  justify  a  conviction 
for  an  attempt  to  commit  the  felony  as  charged.  The  act  proved  did 
not  approximate  sufficiently  near  to  the  commission  of  murder  to  estab- 
lish an  attempt  to  commit  it  within  the  meaning  of  the  statute.  The 
second  and  third  assignments  are  sustained,  and  on  the  first  count. 

Judgmentrevened. 
Stesbett,  J.,  dissents. 


BHEACH  OP  NEUTBALITY  LAW— PREPARATIONS  — OVEBT  ACTS 

NECESSARY. 

United  States  v.  Lumsden. 

[1  Bond,  5.] 

In  the  United  States  Circuit  Courts  Southern  District  ofOhio^  February^ 

1856. 

1.  Breach  of  Kentrality  Xaw — Ov«rt  aot  Keoessary.  —  A  Btetnte  (the  U.  S.  Keutnl- 
ity  aot)  which  punishes  the  beginning  or  setting  on  foot  or  providing  or  preparing  the 
means  tor  a  military  expedition  or  enterprise  tor  the  inyasion  of  a  coantry  with  whieh 
the  United  States  Is  at  peace,  is  not  violated  wlthoot  the  oemmlssion  of  an  overt  or  defl- 
niteact. 

S.  Here  Words  Written  or  Spoken,  though  indicative  of  the  strongest  desire  and  most 
determined  purpose  to  do  the  forbidden  acts,  will  not  constltate  an  offense.  • 

8.  If  the  Keane  Provided  were  prooared  to  be  used  on  the  conearrence  of  a  fature  con- 
tingent event,  no  liability  is  incnrred  under  the  statute.  If  the  intention  is  that  the 
means  provided  shall  only  be  used  at  a  time  and  under  circumstances  when  they  could 
be  used  without  a  violation  of  law,  no  criminality  attaches  to  the  act. 

ii  To  Provide  the  Keane  for  enoh  TTnlawfhl  Szpedition  or  enterpilse  implies  that 
such  means  must  be  actually  furnished  and  brought  together  for  a  criminal  purpose. 

Opinion  by  Lsayitt,  J. 


UIOTED  STATES  V.  LUM8DEN.  657 

The  evidence  in  this  case  being  closed,  after  a  very  protracted  ezami* 
nation,  it  is  my  duty  to  state  the  grounds  of  the  order  I  propose  to 
make.  And  I  may  premise,  that  sitting  as  an  examining  judge,  the 
sole  inquiry  is,  whether  the  evidence  offered  and  the  law  applied  to  it, 
make  oilt  such  a  probable  case  of  guilt  as  will  require  the  accused  per- 
sons to  answer  further  to  the  charge  exhibited  against  them.  In  stating 
the  conclusion  to  which  I  have  arrived,  it  is  not  my  purpose  to  notice  at 
length  all  the  facts  adduced  in  evidence,  or  the  numerous  points  made 
by  counsel,  in  the  extended  discussion  of  the  case.  The  duty  I  am  to 
discharge  is  purely  of  a  judicial  character,  and  will  be  performed  with- 
out any  reference  to  popular  opinion,  or  any  outside  pressure,  which  it 
is  alleged  has  been  brought  to  bear  on  the  case.  I  should  be  utterly  un- 
worthy of  the  position  I  occupy,  if  these  considerations  could  have  the 
slightest  Influence  on  my  action. 

It  is  undoubtedly  a  sound  and  well  settled  rule,  that  an  examining 
court  or  judge  will  not  require  clear  and  indubitable  proof  of  the  guilt 
of  accused  parties  to  justify  an  order  that  they  shall  answer  further  to 
the  charge  made  against  them.  Whether  thus  held,  or  whether  dis- 
charged unconditionally,  the  order  is  not  conclusive.  In  the  former 
case,  the  accused  is  remitted,  first,  to  a  grand  jury  for  an  inquiry  into 
the  facts ;  and  it  is  only  on  their  affirmation  of  the  charge,  by  the 
return  of  a  bill  of  indictment,  that  the  party  can  be  put  on  trial  before 
a  traverse  jury.  On  the  other  hand,  if  the  accused  party  is  discharged 
by  the  examining  officer,  it  is  no  bar  to  a  subsequent  prosecution  for 
the  same  charge.  If,  however,  after  a  full  examination  of  the  facts, 
the  court  or  judge  is  satisfied,  as  a  fair  legal  deduction,  that  no  crime 
has  been  committed,  it  is  his  duty  promptly  to  order  the  discharge  of 
the  party  accused.  It  is  the  right  of  the  party  at  once  to  be  relieved 
from  a  position  involving  a  suspicion  of  crime,  which  may  seriously 
affect,  not  only  his  social  standing,  but  his  pecuniary  interests.  And 
it  may  be  remarked  that  the  healthful  and  efficient  administration  of 
criminal  law  is  not  promoted  by  prosecutions  which,  in  the  last  resort, 
fail  to  produce  the  conviction  of  the  person  accused.  As  a  general 
rule,  such  futile  prosecutions  tend  more  to  the  encouragement  than  the 
repression  of  crime. 

The  affidavit  on  which  the  warrant  in  this  case  issued  was  made  on 
the  4th  of  January  last.  Twenty  persons  were  included  in  the  affidavit 
and  warrant,  of  whom  thirteen,  namely,  Samuel  Lumsden,  Joseph  W. 
Burke,  Edward  Eenefeck,  Bartholomew  O'Eeef e,  David  Reidy,  Michael 
Noonan,  James  Murphy,  James  0'£bdleron,  John  Hudson,  Thomas 
Tieman,  William  O.  Halpin,  Daniel  Campbell,  and  John  M.  C.  Mo- 
Oroarty,  were  arrested.  The  last  named  person,  on  the  motion  of  the 
<M)unsel  for  the  defence,  and  by  the  consent  of  the  counsel  for  the  pro- 
1  Dbtekcbs.  43 
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seculdon,  was  discharged  at  an  early  day  in  the  progress  of  this  exam* 
ination.  The  other  twelve  are  now  before  the  court.  They  are  all 
natives  of  Ireland,  but  naturalized  citizens  of  the  United  States. 

The  complaint  on  which  the  warrant  issued  was  sworn  to  by  John 
Powers,  a  citizen  of  the  United  States ;  and  sets  forth  that  the  persons 
named  therein,  **  on  or  about  the  28th  day  of  December,  1855,  at  the 
dty  of  Cindnnati,  in  the  Southern  District  of  Ohio,  and  at  divers  other 
times  and  places  within  said  district,  to  wit:  at  sun(lry  times  since  the 
1st  day  of  May,  1854,  and  at  the  city  of  Hamilton,  and  the  town  or  vil* 
lage  of  Cumminsville,  in  said  district,  did  begin  and  set  on  foot,  and 
did  provide  and  prepare  the  means  for  one  military  expedition  or  enter- 
prise, to  be  carried  on  from  thence  against  the  territory  and  people  of 
Great  Britain,  with  whom  the  United  States  were,  and  now  are,  at 
peace." 

It  is  a  fact  developed  in  the  progress  of  this  examination,  that 
although  the  affidavit,  on  which  the  warrant  is  based,  was  made  by 
Powers,  a  citizen  of  the  United  States,  the  Hon.  Charles  Bowcroft,  her 
Britannic  Majesty's  Consul  at  Cincinnati,  has  had  an  active  agency  in 
this  prosecution.  This  has  been  frankly  admitted  by  that  gentleman, 
in  the  presence  of  the  court.  He  has  advanced  a  large  amount  of  funds 
in  procuring  evidence  to  sustain  the  prosecution,  and  has,  in  other 
ways,  given  it  his  sanction  and  support.  This  has  been  made  the  occa- 
sion of  an  assault  on  Mr.  Bowcroft,  by  the  counsel  of  the  accused, 
characterized  by  great  bitterness  and  severity.  While  I  can  not  but 
regret  that  the  obligations  of  courtesy  were  not  more  closely  adhered 
to  by  counsel,  the  position  of  the  gentleman  named  in  relation  to  the 
prosecution  afforded  some  palliation,  certainly,  for  the  course  pursued, 
and  rendered  it  improper  for  the  court  to  interpose  for  his  protection. 
But  whether  he  has  or  has  not  transcended  his  legitimate  sphere  of  offi- 
cial duty  in  this  case,  is  not  a  question  for  the  consideration  of  the 
court ;  since  its  action  must  depend,  not  on  the  conduct  of  the  British 
Consul,  but  on  the  facts  in  evidence  and  the  law  applicable  to  thenu  * 

With  these  remarks,  I  proceed  to  the  inquiry,  whether  the  facts 
proved  establish  the  legal  probability  of  the  guilt  of  the  accused 
parties. 

The  charge  against  these  defendants  is  based  upon  section  6  of  the 
act  of  Congress  of  April  20,  1818.^  It  declares  '*  that  if  any  person 
shall,  within  the  territory  or  Jurisdiction  of  the  United  States,  begin  or 
set  on  foot,  or  provide  or  prepare  the  means  for,  any  military  expedition 
or  enterprise,  to  be  carried  on  from  thence  against  the  territory  or  do- 
minions of  any  foreign  prince  or  State,  or  of  any  colony,  district  or 
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people,  with  yrhom  the  United  States  are  at  peace,  any  person  so  offend- 
ing, shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined 
not  exceeding  three  thousand  dollars,  and  imprisoned  not  more  than 
three  years." 

In  the  progress  of  the  argument  frequent  references  were  made  to  the 
early  executive  and  legislative  history  of  the  country,  illustrative  of  its 
policy  respecting  the  preservation  of  its  relations  with  foreign  powers 
with  whom  we  were  at  peace.  In  the  year  1794,  during  the  second 
administration  of  Washington,  the  attention  of  Congress  was  earnestly 
called  to  this  subject,  by  the  arrogant  interference  with  our  national 
affairs  of  a  diplomatic  agent  of  the  French  government,  threatening  to 
disturb  our  amicable  relations  with  Great  Britain.  As  the  result  of 
this,  the  law  of  1794  was  enacted.  After  some  intermediate  l^slation 
on  this  subject,  the  act  of  1818  was  passed,  repealing  all  former 
laws,  and  embodying  in  it  most  of  the  provisions  of  the  previous  acts. 
Section  5  of  the  law  of  1794  was  transferred  to,  and  became  section  6, 
of  the  act  of  1818,  before  quoted. 

In  construing  this  section,  the  court  is  not  essentially  aided  by  pre- 
vious judicial  decisions.  Of  the  few  reported  cases  arising  under  it, 
none  seem  to  have  involved  the  precise  questions  now  before  the  court 
They  were  decided  with  reference  to  the  facts  in  proof,  but  these  facts 
were  of  such  an  unequivocal  character  as  to  leave  little  room  for  doubt 
that  that  they  were  overt  acts,  and  were  sufilcient  to  justify  the  conviction 
of  the  persons  implicated,  under  the  section  referred  to.  But  they  do 
not  furnish  an  answer  to  the  inquiry  arising  in  this  case,-  namely, 
whether  the  circumstances  in  proof  constitute  Uie  offenses  of  beginning, 
or  setting  on  foot,  or  providing  or  preparing  the  means  for,  a  military 
expedition  or  enterprise,  designed  to  invade  a  country  with  which  the 
United  States  is  at  peace. 

No  proposition  can  be  clearer  than  that  some  definite  act  or  acts,  of 
which  the  mind  can  take  cognizance,  must  be  proved  to  sustain  the 
charges  against  these  defendants.  Mere  words,  written  or  spoken, 
though  indicative  of  the  strongest  desire  and  the  most  determined  pur- 
pose to  do  the  forbidden  act,  will  not  constitute  the  offense.  It  is  true 
that  proof  of  declarations  of  this  nature,  previously  made,  is  admissible 
to  explain  or  determine  the  character  of  acts,  otherwise  ambiguous  or 
unintelligible ;  but  for  any  other  purpose  they  have  no  pertinency. 

The  language  of  the  section  is  clear  and  perspicuous ;  and  yet,  as  in 
most  statutory  enactments,  it  is  referred  to  judicial  discretion  to  deter- 
mine what  acts  shall  bring  a  party  within  its  prohibitions,  and  incur  the 
guilt  of  its  violation.  This  discretion,  however,  must  not  be  arbitrarily 
exerdsed,  but  it  is  to  be  controlled  by  known  and  well  settled  rules  of 
construction.    One  of  these  rules,  applicable  to  all  penal  statutes,  is, 
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that  they  most  be  construed  strictly,  and  not  be  so  ezteqded  in  their 
scope  as  to  include  cases  not  clearly  within  their  terms. 

In  the  case  of  the  United  States  v.  SvUivan  etal,,  to  wtuch  reference 
is  made  in  Wharton's  Criminal  Law,^  and  which  has  been  commented 
upon  by  several  of  the  counsel  in  this  case,  the  learned  Judge  Judson 
gives  a  very  clear  exposition  of  the  section  under  consideration. 
Adopting  his  views,  I  will  quote  some  passages  from  his  opinion.  It 
should  be  premised,  however,  that  the  facts  involved  in  the  case,  tried 
before  Judge  Judson,  are  not  given  by  Mr.  Wharton  in  his  ref- 
erence to  it ;  and  I  do  not  know  the  precise  case  before  the  court,  to 
which  the  views  stated  by  the  judge  were  intended  to  apply.  A  knowl- 
edge of  these  facts  would  doubtless  make  his  analysis  and  exposition  of 
the  section  more  satisfactory  and  intelligible.  I  will,  however,  give 
some  brief  extracts  from  the  elaborate  opinion  referred  to. 

In  the  first  place,  the  learned  judge  says :  *'  Before  the  jury  can  con- 
vict on  this  indictment,  it  must  be  proved  to  their  satisfaction  that  the 
expedition  or  enterprise  was  in  its  character  military;  or,  in  other 
words,  it  must  have  been  shown,  by  competent  proof,  that  the  design, 
the  end,  the  aim,  and  the  purpose  of  the  expedition  or  enterprise,  was 
some  military  service,  some  attack  or  invasion  of  another  x)eople  or 
country,  State  or  colony,  as  a  military  force."  This  remark  presup- 
poses that  some  proof  has  been  adduced  that  an  expedition  or  enterprise 
has  been  begun  or  set  on  foot,  and  is  intended  to  instruct  the  jury  in 
relation  to  what  must  be  its  character  and  purpose,  in  order  to  subject 
the  defendants  to  the  penalties  of  the  law.  He  then  proceeds:  '^  To 
constitute  a  misdemeanor  under  the  law  of  1818,  there  must  have  been 
hostile  intention  connected  with  the  act  of  beginning  or  setting  on  foot 
the  expedition."  In  a  subsequent  part  of  his  charge,  the  judge  defines 
the  terms  used  in  section  6  in  these  words:  ^^  The  word  expedition  is 
used  to  signify  a  march  or  voyage  with  martial  or  hostile  intentions. 
The  term  enterprise  means  an  undertaking  of  hazard,  an  arduous  at- 
tempt. Begin  is  to  do  the  first  act — to  enter  upon."  And  again: 
'^  To  set  on  foot  is  to  arrange,  to  place  in  order,  to  set  forward,  to  put 
in  the  way  of  being  ready.  Then,  to  provide  is  to  furnish  and  supply ; 
and  to  procure  the  means  is  to  obtain,  bring  together,  put  on  board,  to 
collect."  And  subsequently  he  remarks:  *' There  are  four  acts  de- 
clared to  be  unlawful,  and  which  are  proliibited  by  the  statute :  '  To 
begin  an  expedition,  to  set  on  foot  an  expedition,  to  provide  the  means 
of  an  enterprise,  and,  lastly,  to  procure  those  means.'  "  He  then  adds : 
^^As  an  illustration  of  what  has  been  said,  I  will  remark  that  to  pur- 
chase, charter,  repair,  or  fit  up  any  vessel  or  steamboat;  to  procure 
and  put  on  board  such  vessel  or  steamboat  powder,  ball,  fire-arms,  mili- 
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tary  stores,  ship  stores,  or  any  of  them,  to  be  used  in  any  place  in  con- 
trayention  of  and  with  intent  to  violate  this  act;  to  enlist,  engage 
verbally,  or  contract  with  men,  as  officers,  soldiers,  or  musicians,  to  go 
out  on  such  an  expidilion  as  I  have  defined — may  be  considered  as 
providing  and  procuring  the  means  of  a  military  expedition  or  enter- 
prise." 

No  authority  can  be  necessary  to  sustain  the  position  that  the  con- 
clusion of  guilt,  in  reference  to  any  of  the  four  alternative  acts  forbidden 
by  section  6,  follows  only  from  proof  of  some  distinctive,  substantive 
fact  looking  to,  and  having  for  its  object,  a  military  expedition  or  en- 
terprise against  a  country  with  which  our  relations  are  peaceful.  Even 
as  to  the  first  and  lowest  form  of  offense  designated  by  the  statute  — 
that  of  beginning  a  military  expedition  or  enterprise  —  it  must  be  sig- 
nalized by  some  overt  act.  It  is  true,  as  to  this  offense,  the  statute  is 
very  comprehensive  in  its  terms,  and  was  evidently  intended  to  strike  at 
the  first  inception  of  any  movement  which,  in  its  development,  might 
endanger  the  peace  of  tl|p  country.  Still,  the  beginning  to  do  a  thing 
imports  that  there  must  be  an  act  which  marks  such  banning.  It  is 
difficult  to  form  a  clear  conception  of  what  will  constitute  such  incep- 
tive act.  As  before  intimated,  it  requires  something  beyond  a  mere 
declaration  of  an  intention  to  do  it.  The  actual  enlistment  or  enroll-  • 
ment  of  men,  with  the  purpose  of  engaging  in  an  unlawful  military  ex- 
pedition or  enterprise,  is  clearly  within  the  scope  of  the  first  alternative 
of  section  6.  This  constitutes  a  substantive  fact  susceptible  of  proof ; 
and  being  proved,  would  justify  the  conclusion  of  legal  guilt.  It  is  not 
material,  in  this  case,  to  inquire  whether  the  overt  act  of  beginning  an 
unlawful  military  expedition  or  enterprise  may  not  be  consummated 
prior  to  an  actual  enlistment  or  enrollment  of  men,  by  some  act  of  a  less 
equivocal  character.  Probably  a  previously  concerted  movement  or 
arrangement,  with  a  distinct  reference  to  the  recruitment  of  men, 
would  be  sufficient  to  constitute  such  a  beginning.  And  if  this  was 
followed  up  by  the  desi^ation  of  a  plan  for  an  enlistment  or  enroll- 
ment, though  there  should  be  no  proof  that  any  were  actually  enlisted 
or  enrolled,  it  would  bring  the  parties  implicated  within  the  operation 
of  the  section  referred  to. 

But  in  the  view  I  have  taken  of  the  evidence  in  this  case,  it  is  quite 
unnecessary  to  consider  more  critically  and  minutely  the  import  and 
construction  of  section  6.  I  will  proceed,  therefore,  without  further 
reference  to  it,  very  briefly  to  notice  such  parts  of  the  evidence  before 
me  as  bears  on  the  question  of  g^t  of  these  defendants  in  reference  to 
the  charges  exhibited  against  them. 

And  in  the  first  place,  I  will  refer  to  the  documentary  or  written  and 
inrinted  proofs  before  the  court    These  have  been  put  in  evidence  by 
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the  prosecution,  and  it  has  been  strenuously  and  forcibly  insisted  that 
they  show  the  existence  of  societies  and  organizations  among  the  Irish 
population  of  this  country,  the  members  of  which  are  actuated  hy 
strong  hostility  to  the  government  of  Great  Britain,  and  avow  it  as 
their  purpose  and  desire  to  free  their  native  land  from  British  rule,  and 
eventually  to  establish  its  independence.  It  is  contended  that  in  the 
furtherance  of  this  design  movements  are  in  progress,  with'  which  these 
defendants  are  connected,  which  threaten  to  interrupt  our  peaceable 
relations  with  Great  Britain,  and  which  call  loudly  for  the  vigilant  en- 
f orcement  of  the  neutrality  laws  of  the  United  States. 

The  written  and  printed  evidence,  it  may  be  remarked,  contains  no 
proof  of  any  overt  act  in  violation  of  the  statute,  and  is  competent  so 
far  only  as  it  may  be  supposed  to  give  character  to  those  acts  of  the 
defendants  which  have  been  proved  by  the  oral  testimony.  It  is  com- 
petent in  the  light  of  admissions  and  declarations  by  which  the  defend- 
ants are  bound ;  and  viewed  in  this  aspect,  the  well  known  rule  applies 
that  it  must  be  taken  tc^ether,  and  those  pfirts  which  admit  of  an  in- 
terpretation favorable  to  the  defendants  must  be  considered,  as  well  as 
those  Justifjdng  the  implication  of  guilt. 

The  first  item  of  this  documentary  proof  is  the  book  containing  the 
constitution  and  minutes  of  the  proceedings  of  the  Robert  Enunet  Club 
of  Cincinnati,  which  is  a  branch  of  the  Irish  Emigrant  Aid  Association 
of  Ohio.  The  defendants  are  all  members  of  this  club.  It  is  a  secret 
society,  every  member  being  required  to  take  originally  an  oath  —  now 
a  promise — whereby  he  pledges  himself,  in  the  presence  of  God,  that 
he  '^  will  persevere  in  endeavoring  to  form  a  brotherhood  of  affection 
among  Irishmen  of  every  religious  persuasion,"  and  that  he  ''  will  also 
persevere  in  his- endeavors  to  uproot  and  overthrow  English  government 
in  Ireland."  Then  follows  an  obligation  to  the  effect  that,  under  no 
circumstances,  shall  the  member  disclose  the  doings  of  the  club,  or 
inform  on,  or  give  evidence  against,  any  one  belonging  to  it,  etc.  It  is 
also  in  evidence  that  the  club  have  secret  signs  or  pass  words,  by  which 
the  members  are  known  to  one  another,  and  by  which  they  obtain  ad- 
mission to  any  similar  society  elsewhere.  In  their  constitution  they 
avow,  as  one  purpose  of  the  organization,  the  subversion  of  the  British 
power  in  Ireland.  They  also  adopt  the  platform  of  the  Massachusetts 
society,  which  has  been  in  existence  something  more  then  a  year.  In 
that  platform  there  are  strong  expressions  of  hostility  to  England,  and 
of  a  desire  to  liberate  Ireland  from  her  power ;  and  it  avows  a  determin- 
ation to  pursue  a  course  of  action  '^  perfectly  consistent  with  our  duty 
and  obligations  to  America,  but  tending  to  insure  the  success  of  the 
cause  of  liberty  in  our  native  land.'*  One  of  of  the  resolutions  forming 
a  part  of  this  platform  recommends  a  convention  to  be  held  in  New  York 
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*'  for  the  purpose  of  carrying  out  a  united  system  of  action  throughout 
the  Union  and  the  colonies,  and  to  adopt  an  address  to  our  brethren  in 
Ireland  exhorting  them  to  be  of  good  cheer,  for  their  friends  in  Amer- 
ica are  up  and  doing,  and  that  they  shall  not  be  left  alone  in  the  strug- 
gle/' 

The  Cincinnati  club  was  organized  on  the  4th'  of  September  last,  and 
at  the  time  of  the  arrest  of  tJiese  defendants  numbered  seventy-three 
members.  By  the  constitution,  every  member,  upon  his  initiation,  is 
required  to  pay  one  dollar,  and  afterward,  twenty-five  cents  monthly. 

A  printed  address,  to  ''The  Irishmen  of  the  Buckeye  State,"  dated 
the  27th  of  September  last,  issued  in  behalf  of,  and  under  the  direction 
of  this  club,  has  been  read  in  evidence.  It  is  unnecessary  to  make 
quotations  from  it.  It  is  a  glowing  and  fervent  appeal  to  Irishmen  to 
co-operate  with  the  Enunet  Club  in  the  purposes  of  its  organization,  by 
the  formation  of  similar  clubs  throughout  the  State.  And  the  object  of 
these  is  avowed  to  be  the  achievement  of  the  liberty  and  independence 
of  Ireland.  It  does  not,  however,  propose  or  recommend  any  course  in 
Tiolation  of  the  neutrality  laws  of  the  Union.  It  was  evidently  written 
imder  the  influence  of  high  excitement,  and  its  style  is  somewhat  prurient 
and  hyperbolical;  but  it  does  not  advise  or  advocate  any  military 
movement  in  behalf  of  Ireland.  What  is  said  about  grasping  the  lib- 
erty of  that  country  with  **  a  strong  and  armed  hand,''  is  evidently  a 
mere  figure  of  speech,  and  has  no  reference  to  any  practical  military  ac- 
tion. Or  if  such  a  purpose  was  in  the  mind  of  the  writer,  he  has  failed 
to  indicate  any  time  at  which  it  is  to  be  fulfilled,  or  any  specific  action 
by  which  it  is  to  be  effects. 

The  address  and  resolutions  of  the  convention  of  the  delegates  of 
*^  'the  American-Irish  Aid  Society,"  held  at  New  York  on  the  4th  of 
December  last,  have  also  been  read  in  evidence,  and  referred  to  in  the 
argument.  Samuel  Lumsden,  one  of  the  defendants,  was  a  member  of 
that  convention,  as  a  delegate  from  the  Cincinnati  society,  and  acted  as 
one  of  its  vice-presidents.  The  defendants,  Halpinand  Eenefeck,  were 
also  present  as  delegates.  I  have  looked  over  the  published  account  of 
the  doings  of  that  convention ;  and  whatever  views  may  be  entertained 
of  the  utility  and  propriety  of  such  a  meeting,  nothing  appears  in  the 
proceedings  indicative  of  an  unlawful  purpose  to  invade  Ireland.  While 
there  are  some  expressions  warranting  the  inference  of  such  a  design, 
upon  certain  contingencies,  an  intention  to  violate  the  laws  of  the  United 
States  is  expUcitiy  disavowed.  One  of  the  resolutions  declares^* that 
the  first  duty  of  all  American  citizens,  whether  native  bom  or  natural- 
ized, of  whatever  political  opinions,  or  of  whatever  nationalities,  is  to 
faithfully  respect  all  their  obligations  of  citizenship,  arising  under  the 
laws  and  constitution  of  our  country." 
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But  it  is  quite  unnecessaiy  to  maltiply  references  to  these  published 
documents.  It  is  certain  that,  giving  them  a  construction  the  most  un- 
favorable to  these  defendants  and  to  the  objects  and  purposes  of  these 
associations  of  Irishmen,  they  do  not  establish  the  charge  exhibited 
against  them,  nor  fix  upon  them  the  guilt  of  any  violation  of  the  laws  of 
the  land.  They  prove  no  overt  act  of  military  movement  or  organ- 
ization, looking  to  an  invasion  of  Ireland,  and  bringing  them  within  the 
provisions  of  the  act  of  1818.  It  is  equally  dear  that  neither  the  book 
containing  the  record  of  the  constitution  and  the  proceedings  of  the 
Emmet  Club  of  Cincinnati,  nor  any  of  the  papers  offered  in  evidence, 
show  a  breach  of  any  of  the  criminal  laws  of  the  United  States.  What- 
ever may  be  thought  of  the  rightfulness  or  policy  of  secret  societies  or 
organizations,  under  our  form  of  government,  and  the  practice  of  en- 
forcing the  supposed  obligatious  of  their  members  by  solemn  appeals  to 
Deity,  whether  in  form  of  oaths  or  promises,  it  is  certain  there  is  no 
legal  prohibition  of  such  acts.  Neither  is  there  any  law.  State  oi: 
national,  forbidding  assemblies  of  the  people  for  any  lawful  purpose,, 
or  restricting  the  right  of  a  free  expression  of  opinion,  either  by  speak- 
ing or  writing. 

As  the  result  of  the  views  thps  indicated,  it  follows  that  these  written 
or  documentary  proofs  have  no  relevancy  to  the  case  upon  inquiry,  ex- 
cept as  they  may  give  character  to  the  oral  testimony  adduced.  And  I 
now  propose  very  briefly  to  consider  this  testimony,  and  to  state  the 
conclusions  to  which  it  leads.  To  facilitate  this  inquiry  the  evidence 
may  be  considered,  first,  as  applicable  to  the  charge  of  beginning  or 
setting  on  foot  a  miHtaiy  expedition  or  enterprise ;  and  second,  pro- 
curing or  providing  the  means  for  such  expedition  or  enterprise^ 

It  is  insisted  by  the  counsel  for  the  prosecution  that  the  charges  under 
both  these  divisions  are  sustained  by  the  evidence. 

Three  witnesses  have  been  sworn  and  examined  by  the  prosecution, 
whose  evidence  is  mainly  relied  on,  so  far  as  oral  proof  is  concerned. 
These  are  Powers,  Hughes,  and  Barber.  Powers  is  a  native  of  Pennsyl- 
vania. The  only  facts  stated  by  him,  material  to  notice,  are  that  he 
was  present  at  a  conversation  between  the  witness  Barber  and  Beidy, 
one  of  the  defendants,  near  the  comer  of  Western  Bow  and  Ninth 
Street,  in  Cincinnati,  in  which  Barber,  fdluding  to  the  fact  that  he  had 
paid  money  upon  his  enrollment  in  a  military  company,  said  that  the 
company  was  not  the  right  one,  and  that  he  had  been  imposed  on. 
Beidy  then  replied,  the  Washington  battalion  was  all  right,  and  was 
bound  to  go  to  Ireland.  This  witness  was  also  outside  of  the  house  in 
which  the  Hamilton  meeting  was  held,  and  could  hear  and  see  what  took 
place,  and  testifies  that  the  defendant  Burke  stated  the  object  to  be  to 
form  societies,  and  to  collect  aid  and  arms  to  uproot  and  overthrow  the 
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Brittoh  government  in  Ireland^  and  that  some  anns  and  men  had  already 
gone.  As  the  witness  Hughes  states  nothing  material,  it  is  not  neces- 
sary to  refer  specially  to  his  testimony. 

The  principal  witness  for  the  prosecntion  is  Barber.  He  is  before  the 
court  under  somewhat  peculiar  circumstances.  He  is  an  Irishman  by 
birth.  On  the  24th  of  October,  for  the  purpose,  as  he  says,  of  exposing 
the  doings  of  the  Emmet  Club,  if  he  found  its  purpose  unlawful,  he  be* 
came  a  member,  and  took  the  oath  prescribed,  and  got  possession  of  the 
secret  signs  and  passwords.  These  he  communicated  immediately  to 
Mr.  Bowcroft,  the  British  consul,  with  whom  he  conferred,  and  from 
whom  he  reoeiyed,  from  time  to  time,  the  sum  of  one  hundred  dollars* 
He  attended  nearly  all  the  meetings  of  the  club,  from  the  time  of  his  en- 
trance into  it  till  these  defendants  were  arrested.  He  made  notes  and 
memoranda  of  what  transpired  at  those  meetings,  which  he  has  used  on 
his  examination  to  refresh  his  memoiy.  This  witness  has  been  bitterly 
assailed  by  counsel,  and  denounced  as  utterly  unworthy  of  credit. 
Some  of  his  statements  on  the  stand  have  been  directly  contradicted, 
and  in  some  of  them  he  is  corroborated  by  the  minute  book  of  the  dub 
and  by  witnesses.  It  must  be  admitted  that  he  is  before  the  court  under 
circumstances  suited  to  create  strong  doubts  of  his  credibility.  It  is  not 
Important  to  inquire  whether,  in  so  far  as  he  has  mistated  any  facts  to 
which  he  has  sworn,  he  has  willfully  and  corruptly  falsified  the  truth, 
or  whether  from  some  cause  there  may  not  be  a  perversion  of  his  mental 
and  moral  powers,  as  the  result  of  which  he  views  some  subjects  through 
a  distorted  medium ;  and  thus  unconsciously,  it  may  be,  to  himself,  has 
received  erroneous  impressions  as  to  the  circumstances  about  which  he 
testifies.  However  this  may  be,  I  am  constrained  to  view  his  testimony 
with  caution  and  distrust. 

But  it  may  be  well  doubted  whether,  if  the  testimony  of  Barber  is  ac- 
credited, as  to  all  the  facts  he  states,  which  are  not  contradicted  by 
reliable  witnesses,  the  charge  against  the  defendants  is  sustained.  I 
will  advert  very  briefiy,  first,  to  such  parts  of  his  testimony  as  are  ap- 
plicable to  the  charge  of  beginning  or  setting  on  foot  a  military  expedi- 
tion or  enterprise,  premising,  as  already  stated,  that  nothing  short  of  a 
previously  concerted  agreement  or  arrangement,  or  for  an  actual  enroll- 
ment or  engagement  of  men,  for  the  purpose  of  a  military  invasion  of 
Ireland,  wUl  sustain  the  charge.  On  this  subject  the  substance  of  what 
Barber  states  is,  that  he  enrolled  himself  in  one  milittfiy  company,  con- 
nected with  the  Emigrant  Aid  Society,  called  the  Independent  Conohan 
Guards.  The  statement  concerning  this  enrollment  is  exceedingly  vague 
and  indefinite.  The  oiganization  of  this  company  was  never  perfected, 
nor  is  there  any  evidence  that  the  purpose  of  getting  it  up  was  an  expe- 
dition against  Ireland.    Barber  also  states  that  Captain  Tieman,  one  of 
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the  defendants,  asked  him  to  join  a  company  he  was  raising  to  go  to 
Ireland,  and  that  he,  Barber,  gave  Tieman  three  dollars  for  his 
initiation  fee,  and  five  dollars  toward  baying  his  uniform.  Barber 
also  states  that  Beidy  told  him,  Tieman' s  company  was  a  humbug 
and  would  never  go  to  Ireland,  but  that  his  would.  This  is  all 
the  evidence  that  I  am  now  able  to  recall,  relating  to  the  enrollment 
of  men.  And  it  may  as  well  be  stated  now  that  it  is  in  proof  by 
several  very  respectable  and  creditable  witnesses  that  the  companies 
to  which  Barber  refers  were,  or  had  been,  a  part  of  the  Ohio  militia 
and  had  no  connection  whatever  with  the  Emmet  Club,  and  that  the 
enrollment  of  which  Barber  testifies  had  no  reference  to  a  military  ex- 
pedition to  Ireland.  It  also  appears  that  not  more  than  two  of  the  mem- 
bers of  the  club  belonged  to  any  of  these  companies.  The  statements 
of  Barber,  therefore,  fail  to  make  out  the  proof  of  an  enrollment  of  men 
for  any  purpose  in  violation  of  the  laws  of  the  United  States.  As  the 
charge  of  beginning  a  military  expedition  or  enterprise  is  not  su&tained, 
the  second  alternative,  that  of  setting  on  foot,  f aUs  with  it,  since,  as 
already  stated,  that  imports  a  stage  in  the  proceeding,  resulting  from 
the  prior  act  of  beginning,  and  must  be  preceded  by  it. 

I  am  brought  now  to  the  consideration  of  the  inquiry,  whether  there 
is  proof  of  the  providing  or  procuring  the  means  of  a  military  expedi- 
tion or  enterprise.  And  I  may  state  here,  as  a  governing  rule  in  the 
application  of  the  evidence  on  tills  point,  that  any  providing  or  procure- 
ment of  means,  to  bring  the  party  within  the  penal  sanction  of  the  law, 
must  have  reference  to  the  use  of  such  means,  under  circumstances 
that  would  render  such  use'  criminal  in  the  eye  of  the  law.  If,  there- 
fore, the  proof  shows  that  means  were  procured,  to  be  used  on  the  oc- 
currence of  a  future  contingent  event,  no  liability  is  incurred  under  the 
statute.  The  test  of  the  criminality  of  the  act  is  the  intention ;  but  if  the 
intention  is  that  the  means  provided  or  procured  shall  only  be  used  at  a 
time,  and  under  circumstances  in  which  •  they  could  be  used,  without 
a  violation  of  any  law,  no  criminality  attaches  to  the  act. 

I  will  now  inquire  what  the  proof  on  this  point  is,  according  to 
the  statements  of  Barber,  and  on  the  supposition  that  his  testimony  is 
credible.  And  first,  I  may  remark,  that  this  witness  says,  on  his  cross- 
examination,  that  he  knows  of  no  money  paid,  or  arms  procured,  for 
the  purpose  of  a  military  invasion  of  Ireland.  But  it  is  insisted  that  he 
proves  a  number'  of  isolated  facts,  which,  when  brought  together,  sus- 
tain the  charge  of  providing  and  procuring  the  means  of  a  military  ex- 
pedition. I  will  advert  very  briefly  to  these  facts.  Barber  says,  Burke, 
one  of  the  defendants,  gave  him  a  subscription  paper  to  collect  money 
to  aid  in  purchasing  arms  or  guns  for  the  club  to  go  to  Ireland. 
Burke  had  previously  shown  him  a  shooting-iron,  saying  it  would  do 
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good  execution  \n  Ireland,  and  that  it  was  for  his  company,  the  Queen 
City  Cadets.  Barber  also  states  that  Eenefeck,  one  of  the  defendants, 
said  at  the  Cumminsville  meeting,  that  $5,000  could  easily  be  raised  for 
the  expedition,  and  that  100,000  Irishmen  would  look  well  in  the  morn- 
ing sun  on  Tlnegar  Hill.  He  also  states  that  at  a  meeting  of  the  Emmet 
Club,  on  the  9th  of  November,  Eenef eck  said  his  instructions  from  New 
York  were  to  take  arms  from  this  dty  to  Ireland,  and  that,  in  reply, 
Lumsden  remarked  that  there  was  no  use  in  that,  that  thejr  would  be 
furnished  with  arms  in  Ireland.  It  also  appears  from  Barber's  evidence 
that  at  one  meeting  of  the  club  a  proposition  in  regard  to  procuring 
arms  was  submitted  and  debated. 

It  does  not  appear,  however,  from  any  part  of  Barber's  statements, 
that  any  funds  were  ever  paid,  or  that  any  arms  were  ever  purchased. 
If  his  evidence  is  accredited,  there  was  a  good  deAl  of  talk  about  rais- 
ing money  and  procuring  arms,  but  nothing  was  ever  accomplished  in 
regard  to  those  objects.  The  facts  referred  to,  therefore,  do  not  prove 
the  charge  of  providing  or  procumig  any  means  for  a  military  expedi- 
tion or  enterprise. 

But  it  is  proved  by  Barber  (and  in  this  he  is  coroborated  by  the  min- 
ute book  of  the  club),  that  the  defendant,  Samuel  Lumsden,  at  the  con- 
vention in  New  York,  in  December  last,  offered  to  subscribe  $1,000  to 
a  fund  which  it  was  proposed  to  raise  in  aid  of  the  operations  of  those 
who  were  laboring  for  the  independence  of  Ireland.  The  minutes  of 
the  club  show  that  the  thanks  of  the  members  were  voted  to  Lumsden 
for  his  *'  munificent  offer ;"  and  it  is  argued  this  fact  not  only  impli- 
cates Lumsden  in  the  charge  of  providing  and  procuring  means  for  a 
military  enterprise  or  expedition  against  Ireland,  but  that  all  the  mem- 
bers who  voted  for  the  resolution  of  thanks  made  the  act  their  own, 
and  are  therefore  criminal.  I  remark,  in  the  first  place,  that  this  was 
a  mere  offer  to  contribute  money,  made,  probably,  upon  some  condi- 
tion which  has  not  been,  and  never  will  be,  complied  with,  and  which 
is  neither  legally  or  morally  binding  on  the  party  making  it.  Again, 
there  is  nothing  in  the  evidence  to  show  that  the  offer  of  the  $1,000  had 
any  reference  to  a  military  descent  on  Ireland,  or  any  other  unlawful 
purpose.  But  if/ it  were  a  criminal  act,  it  was  committed  in  another 
judicial  district,  and,  therefore,  without  the  jurisdiction  of  this  court* 
And  as  to  the  aflSrmation  of  the  act  by  the  vote  of  thanks,  whatever 
might  be  its  effect  in  a  civil  suit,  in  a  criminal  prosecution  it  can  not  be 
held  to  implicate  the  parties  thus  voting. 

Without  adverting  more  minutely  to  the  evidence  for  the  prosecu- 
tion, I  may  state,  as  the  result  of  my  deliberation  upon  it,  that  I  am  led 
to  the  conclusion  it  does  not  sustain  the  charge  against  these  defend- 
ants.   But  it  is  proper,  however,  in  order  that  the  whole  case  may  be 
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folly  presented,  that  I  should  refer  to  some  parts  of  the  evidence  ad- 
duced by  the  defence.  And  first,  I  refer  to  the  testimony  of  Michael 
M.  Keating,  who  says  that  he  was  one  of  the  founders  and  first  mem- 
bers of  the  Irish  Emigrant  Aid  Association,  and  *'its  object  was  to 
unite  old  and  new  Ireland  for  one  particular  purpose,  and  that  was  to 
get  up  an  American  Fontenoy,  in  the  event  of  trouble  between  America 
and  England,"  and  that  they  were  careful  to  do  nothing  that  would 
compromtbe  them  with  this  government,  or  this  government  with 
England.  This  witness  heard  Mr.  Hyde  make  a  stimulating  speech  to 
the  club,  in  regard  to  the  probability  of  a  difficulty  between  the  United 
States  and  England,  and  exhorting  the  members  to  be  ready  in  that 
event  to  aid  Ireland.  He  says,  also,  that  the  Emmet  Club  had  nothing 
to  do  with  any  military  organization  as  such. 

J.  J.  Bums,  a  witness  for  th^  defendants,  says  he  is  a  member  of  the 
Emmet  Club,  and  that  all  the  members  have  been  absolved  from  the 
obligation  of  their  oaths,  so  that  they  could  testify  freely  in  this  case. 
He  says  he  is  a  member  of  the  Methodist  Church,  and  that  there  Is 
nothing  in  the  principles  or  constitution  of  the  Emmet  Club  to  prevent 
a  member  of  any  Christian  church  from  belonging  to  it.  He  was  a  reg* 
ular  attendant  at  the  meetings  of  the  club.  The  club  has  no  connection 
with  any  military  company.  A  proposition  was  once  made  in  the  dab 
in  relation  to  arms,  but  the  president  ruled  it  out  of  order.  Nothing 
was  ever  said  in  the  club  about  the  present  difficulties  of  England  in 
the  Crimea,  or  about  taking  advantage  of  the  present  difficulties  between 
England  and  Russia. 

Edward  Dalton  testifies  that  at  the  Hamilton  meeting  Burke  did  not 
state  that  the  object  of  the  Irish  Society  was  to  raise  men  and  arms  for 
the  invasion  of  Ireland.  He  spoke  of  an  invasion  of  Ireland,  by  the 
Irish  of  this  country,  in  the  event  of  a  war  with  Great  Britain.  In 
this,  he  directly  contradicts  Barber. 

In  reference  to  the  witnesses  above  named,  it  may  be  remarked,  they 
are  before  the  court  without  impeachment,  and  without  any  reason  to 
suspect  the  truthfulness  of  their  statements.  The  witness.  Bums, 
especially,  from  his  manner  in  court,  seems  to  be  a  man  of  more  than 
ordinary  intelligence ;  and  it  is  not'  controverted  that  he  occupies  a 
highly  respectable  standing  in  this  community. 

If  the  statements  of  these  last  named  witnesses  are  entitled  to  cre- 
dence, the  proof  is  dear  that  the  club  or  assodation  with  which  these 
defendants  are  connected,  has  not  proposed  or  attempted  any  militazy 
movement,  designed  either  presently  or  prospectively,  for  a  descent  on 
Ireland.  The  impracticability  of  an  invasion  of  that  country  from  the 
United  States,  while  at  peace  with  G^at  Britain,  and  the  certainty  that 
any  such  attempt  would  result  in  nothing  but  disaster  to  those  engaged 
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in  it,  affords  a  presumption,  at  least,  that  it  was  not  seriously  contem- 
plated. And,  if  tliere  existed  in  the  minds  of  these  defendants  auy 
ulterior  purpose  of  such  hostile  demonstration  against  that  country,  it 
If  as  to  be  carried  out  only  upon  the  occurrence  of  a  state  of  war,  and 
would  therefore  involve  no  violation  of  law. 

I  have  thus  hastily  noticed  what  seem  to  be  the  material  parts  of  the 
evidence  submitted  to  the  court.  Many  facts  have  been  developed  by 
the  testimony,  which  are  not  important,  as  applicable  to  the  present 
inquiry.  That  inquiry  is  not  whether  these  defendants  harbor  feelings 
of  deep  rooted  hostility  to  England,  and  a  too  ardent  desire  for  the 
redress  of  the  idleged  wrongs  of  Ireland — not  whether,  as  the  result  of 
the  almost  proverbial  warmth  and  excitability  of  the  Irish  temperament, 
they  have  been  imprudent,  or  indiscreet  in  words  or  actions  —  not 
whether  their  efforts  to  excite  the  zeal  of  their  countrymen  in  the 
United  States  may  or  may  not,  in  its  results  and  developments,  prove 
beneficial  to  the  land  of  their  birth  —  but  whether,  from  the  evidence, 
there  is  reasonable  ground  for  the  conclusion  that  they  are  guilty  of 
the  specific  charges  against  them,  or  of  any  other  criminal  violation  of 
law. 

*  I  approve  cordially  of  the  policy  of  our  national  legislation,  for  the 
preservation  of  our  neutral  relations  with  foreign  countries,  with  which 
we  aro  at  peace*  It  had  its  origin  at  an  early  period  of  our  history, 
and  in  the  best  days  of  the  republic.  It  was  adopted  upon  the  recom- 
mendation of  Washington,  the  sanction  of  whose  great  name  is  quite 
suflAcient  to  commend  it  to  the  profoundest  regard  of  every  right- 
hearted  American  citizen.  It  has  its  basis  in  the  incontrovertible 
truth,  that  our  great  country  wiU  best  subserve  its  true  interests,  and 
attain  its  highest  glory,  by  avoiding  all  **  entangling  alliances  "  and 
hostile  conflicts  with  other  nations.  While  we  may  desire,  and  by  all 
legitimate  modes  of  action,  labor  for  the  political  regeneration  of  every 
oppressed  people,  and  the  universal  diffusion  of  the  principles  of  our 
free  government,  we  should  bear  in  mind  that  our  mission  is,  emphati- 
cally, one  of  peace.  We  are  not  called  upon  to  prodahn  and  enforce 
the  great  doctrines  which  lie  at  the  foundation  of  our  incomparable 
institutioiis,  at  the  cannon's  mouth,  and  *'with  garments  rolled  in 
blood."  It  should  rather  be  our  high  purpose  to  recommend  their 
recognition  and  adoption  by  other  nations,  by  our  elevated  and  enlight- 
ened course  of  action,  and  by  showing  with  what  scrupulous  regard  the 
rights  and  liberties  of  the  people  are  protected  and  maintained.  It  is 
thus  that  we  shall  successfully  demonstrate  the  great  truth,  that  man  is 
capable  of  self-government,  and  that  constitutional  liberty  is  above  all 
price.  Already,  our  example  has  produced  a  maiiced  influence  on 
other  nations.    And,  if  we  are  but  faithful  to  the  principles  of  the 
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great  fathers  and  founders  of  our  government — to  the  constitution,  a&. 
the  bond  of  our  Union,  and  the  best  guarantor  of  our  rights^  we  shall 
go  on  ^^  conquering  and  to  conquer,"  till  the  whole  earth  shall  benignly 
feel  the  effects  of  our  example.  On  the  other  hand,  if,  from  an 
unhallowed  lust  of  territorial  acquisition,  and  a  specious  zeal  for  the 
propagation  of  free  principles,  we  become  embroiled  in  dishonorable 
wars,  the  aid  of  prophecy  is  not  needed  to  announce,  with  sad  cer» 
tainty,  that  the  sun  of  the  republic  will  go  down  in  blood,  and  that  the 
end  must  be  the  establishment  of  that  most  abhorred  of  all  forms  of 
government  —  a  military  despotism. 

I  may  be  allowed  further  to  remark,  that  while  upon  the  evidence 
before  me,  and  the  law,  which  must  govern  my  action,  I  have  no  hesi- 
.  tancy  in  adopting  the  conclusion  that  these  defendants  must  be  dis- 
charged, I  am  not  insensible  to  the  fact,  that  some  of  the  developments 
made  in  the  progress  of  this  examination  are  of  a  character  suited  to 
attract  public  attention  to  them.  These  have  been  adverted  to,  and 
conmiented  upon,  by  the  counsel  for  the  prosecution,  with  great  im- 
pressiveness  and  force.  I  can  not  concur  with  them  in  the  position  they 
urge,  that  the  evidence  shows  there  was  'the  beginning  of  a  military 
movement  or  organization,  having  an  immediate  reference  to  the  invasion 
of  Ireland,  and  bringing  the  defendants  within  the  penalties  and  prohi- 
bitions of  the  statute.  Whatever  ulterior  purposes  they  may  have  had 
in  view,  there  is  a  lack  of  evidence  to  prove  any  overt  act  necessary  to 
constitute  the  offense  charged  upon  them.  Yet,  the  views  and  sugges- 
tions of  counsel,  in  reference  to  some  of  the  aspects  of  this  case,  are  oer-- 
tainly  entitled  to  great  consideration.  It  is  true  beyond  a  question, 
that  strenuous  and  concerted  efforts  have  been  made  in  several  of  the 
States  of  the  Union  to  organize  the  Irish  population  into  clubs,  the 
members  of  which  are  bound  by  a  solemn  oath  or  pledge  not  to  reveal 
their  proceedings,  or  under  any  circumstances  to  give  evidence  against 
those  who  are  initiated.  Already  a  national  convention,  consisting  of 
delegates  from  these  clubs,  has  been  held  in  the  city  of  New  York. 
The  avowed  purpose  of  these  movements,  I  am  aware,  is  to  produce 
unity  and  harmony  of  feeling  among  Irishmen,  and  prepare  them  for 
decisive  action  in  the  estabHdmient  of  the  independence  of  Ireland,  in 
the  event  of  a  rupture  of  the  present  peaceful  relations  existing  between 
this  country  and  Great  Britain.  And  doubtless,  from  a  motive  of  this 
kind,  many  Irishmen,  who,  as  adopted  citizens  of  the  United  States,  are 
loyal  in  feeling  to  our  government  and  institutions,  have  given  their 
sanction  to,  and  luded  in,  these  movements. 

Would  it  not  be  well  for  such  to  pause,  and  seriously  inquire,  whether 
great  mischief  may  not  be  concealed  beneath  this  plausible  assumption, 
and  whether  there  may  not  be  those  who  are  laboring  to  produce  excite- 
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ment  on  this  subject,  who  have  less  at  heart  the  restoration  of  Ireland's 
liberties,  than  the  promotion  of  their  own  interested  views  ?  Suppose  it 
be  true,  as  averred,  that  there  is  no  intention  to  violate  our  neutrality 
laws,  or  compromit  the  peace  of  this  country ;  yet,  is  there  not  reason 
for  the  apprehension  that  these  agitations  will  produce,  as  their  results, 
hostile  collisions  between  this  country  and  Great  Britain?  Can  it  be 
otherwise,  than  that  these  constant  and  exciting  appeals  to  the  national 
animosities  and  religious  prejudices  of  a  portion  of  the  Irish  population 
of  this  country,  are  suited  in  their  tendency,  if  not  in  their  design,  to 
involve  us  in  the  bloody  conflicts  of  war? 

I  censure  no  Irishman  for  sympathizing  with  his  native  land,  and  ar- 
dently desiring  the  restoration  of  the  rights  of  its  people ;  but  with  all 
candor  and  kindness,  I  would  suggest  that  these  feelings  ought  not  to 
be  indulged  at  the  hazard  of  the  interests  and  peace  of  the  country  of 
his  adoption.  That  country  has  freely  conferred  on  all  foreigners  the 
rights  of  citizenship,  and  extends  to  them  the  guaranties  of  its  constitu- 
tion and  laws.  In  return  for  these  privileges,  may  it  not  reasonably  be 
insisted  they  shfdl  in  all  respects  be  loyal  to  our  government?  There  can 
be  no  such  thing  as  a  divided  national  allegiance.  The  obligations  of 
citizenship  can  not  exist  in  favor  of  different  nationalities  at  the  same 
time.  The  foreigner  who  takes  the  oath  of  fidelity  to  our  government 
necessarily  renounces  his  allegiance  to  all  others ;  and  the  obligation 
thereby  incurred  abides  upon  him  so  long  as  he  remains  within  the 
limits  of  the  country,  and  enjoys  the  protection  of  its  laws.  And  it  is 
an  obligation  that  is  paramount  to  all  others,  and  demands  of  him  who 
assumes  it  a  course  of  conduct  that  shall  be  free  from  the  suspicion  of 
unfriendliness  to  the  institutions  and  interests  of  the  country,  which  he 
is  solemnly  pledged  to  defend. 

In  closing,  I  have  only  to  remark,  that  it  is  in  proof  that  several  of 
these  defendants  have  been  long  residents  of  this  city,  and  occupy  a 
highly  respectable  standing  in  this  community.  I  should  most  reluc- 
tantly adopt  the  conclusion,  that  in  the  transactions  in  which  they  have 
been  implicated,  they  were  moved  by  any  design  to  violate  the  laws  of 
the  country,  or  entertained  any  purpose  inconsistent  with  their  duty  and 
obligation  to  it,  as  adopted  citizens.  I  trust  there  will  be  no  future  de- 
velopments, which  will  present  the  charge,  from  which  they  are  now  re- 
lieved by  the  decision  of  this  court,  in  any  different  legal  aspect  from 
that  which  it  now  assumes.  But,  I  may  remind  them,  as  already  in- 
timated, the  order  for  their  discharge  for  this  complaint,  will  be  no  bar 
to  its  re-investigation,  if,  in  the  progress  of  events,  such  a  course  should 
be  deemed  necessary. 

The  defendants  are  discharged. 
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ATTEMPT  — CONSPIRACY  TO  COMMIT  ADULTERY. 

Shannon  t;.  Commonwealth. 

[14  Pa.  St.  226.] 
In  the  Supreme  Court  of  Pennsylvania. 

A  Oonflplnusy  batw—n  a  num  and  a  woman  to  commit  adultery  U  not  indictable. 

Erbob  to  the  Quarter  Sessions  of  Venuigo  County. 

The  plaintifls  in  error  were  indicted  below  for  a  conspiracy  to  com- 
mit adultery.  The  indictment  contained  ten  counts,  on  four  of  wliich  a 
noUe  prosequi  was  entered.  It  was  charged  in  the  first  count  that 
Shannon  and  Edna  Nugent,  wife  of  James  Nugent,  together  with  other 
evil  disposed  persons,  whose  names  to  the  inquest  are  as  yet  unknown, 
on  the  2dd  day  of  February,  1850,  wickedly,  etc.,  did  conspire,  etc., 
and  agree  together  to  commit  adultery,  to  the  great  damage  of  the  said 
James  Nugent,  etc.  In  the  second  count  it  was  charged  that  they  did 
then  and  tiiere  conspire  and  agree  together  to  commit  adultery,  omitting 
to  allege  a  combination  with  other  persons.  In  the  other  counts,  the 
charge  was  in  substance  as  in  the  first.  On  the  trial  a  verdict  of 
guilty  was  rendered.  Objections  made  to  the  indictment  were  urged 
on  a  motion  in  arrest  of  judgment,  before  his  Honor  Judge  Buffing- 
TON,  and  were  overruled. 

It  was  assigned  for  error,  that  the  court  erred  in  pronouncing  sen- 
tence upon  Edna  Nugent,  for  the  offense  laid  in  this  indictment.  1. 
Because  the  offence  is  not  laid  with  suflScient  certainty.  2.  Because 
the  offence  charged  in  the  indictment  is  unknown  to  the  laws  of  this 
Commonwealth. 

The  case  was  argued  by  A,  B,  McOaLmorU^  on  the  part  of  plaintiiEs 
in  error.  He  alleged,  inJter  dia^  that  five  of  the  six  counts  charge  that 
the  defendants  named  in  the  indictment,  with  other  persons  unknown, 
conspired.  The  remaining  count  omits  the  reference  to  other  persons, 
but  it  does  not  allege  that  the  parties  were  to  have  the  intercourse 
together. 

He  also  objected  that  the  mutual  agreement  of  a  man  and  woman  to 
have  illicit  intercourse  together,  is  not  a  conspiracy,  for  several  rea- 
sons, some  of  which  were :  1.  Because  such  an  agreement  wants  the 
vital  principle  of  a  conspiracy,  the  accumulation  of  power  for  purposes 
of  mischief  or  oppression.  2.  Because,  in  other  cases  of  conspiracy, 
the  unlawful  agreement  or  combination  is  an  aggravation  of  the  offense ; 
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l>at  the  agreement  chaiged  in  tliiB  indictment  is  a  necessary  element  of 
the  offence  of  adultery  itself.  It  is  a  constituent,  not  an  aggravation, 
d.  Because,  if  this  agreement  is  treated  as  a  conspiracy,  it  will  follow, 
in  consequence  of  the  doctrine  of  non  merger^  that  there  may  be  two 
oonyictions  for  every  act  of  adultery,  one  for  the  act  itself  and  one  for 
the  mutual  consent  necessary  to  commit  it. 
Brown^  for  the  Commonwealth. 
The  opinion  of  the  court  was  delivered  October  9th  by 
Gibson,  C.  J.  Of  the  impolicy  of  holding  a  tight  rein  over  the  doc- 
trine of 'conspiracy,  I  expressed  my  opinion  in  Mifflin  v.  Common* 
toeaUh^^  without  intending  to  intimate  that  it  should  be  suffered  to  run 
wild.  It  ought,  at  least,  to  appear  that  not  only  the  end  to  be  accom- 
plished, but  the  motive  for  it  was  wicked.  In  every  count  of  this 
indictment  the  combination  is  laid  to  be  an  agreement  to  commit  adul- 
tery, without  reference  to  time,  place,  or  circumstance.  The  sum  of 
the  charge  is  Joint  consent,  which  is  an  ingredient  in  every  fornication 
or  adultery ;  and  if  it  were  separately  a  substantive  offense,  parties  ao- 
qnitted  of  actual  connection,  might  be  put  on  trial  for  what  would  be, 
in  morals,  a  lower  d^ree  of  the  same  transgression.  The  statute  which 
made  it  a  temporal  offence,  contains  no  provision  for  splitting  it  into 
d^rees,  like  homidde,  to  give  the  prosecution  of  it  more  than  a  single 
chance  of  success.  If  consent  to  an  adultery  be  a  lower  degi*ee  of 
temporal  crime,  why  might  not  the  parties  to  it  be  found  guilty  of  it  on 
an  indictment  for  actual  ooonection?  Because,  it  may  be  said,  confed- 
eracy is  an  offence  of  a  different  stamp.  It  is  so  in  form,  but  not  in 
substance,  else  an  adultery  or  a  fornication  consummated,  would  con- 
sist of  distinct  and  different  crimes.  But  to  call  the  thing  by  different 
names  would  not  enable  the  Attorney-General  to  put  the  parties  twice 
in  Jeopardy  for  it.  If  confederacy  constituted  conspiracy,  without  re- 
gard to  the  quality  of  the  act  to  be  done,  a  party  might  incur  the  guilt 
of  it  by  havhig  agreed  to  the  passive  subject  of  a  battery,  which  did  not 
involve  him  in  a  breach  of  the  peace.  By  such  preconcerted  encoun- 
ters, it  has  been  said,  a  reputation  for  prowess  is  sometimes  purchased 
by  gentlemen  of  the  fancy.  In  the  same  way  there  might  be  a  con- 
spiracy to  commit  suicide  by  drowning  or  hanging  in  concert,  accord- 
ing to  the  method  of  the  Parisian  rotMB^  though  no  one  could  be 
indicted  of  the  felony  if  it  were  committed.  It  may  be  said,  such  con- 
sphracies  are  ridiculous  and  improbable.  But  nothing  is  more  ridiculous 
than  a  conspiracy  to  commit  adultery — were  we  not  bound  to  treat  it 
with  becoming  gravity,  it  might  provoke  a  smile — or  more  improbable 
than  that  the  parties  would  deliberately  postpone  an  opportunity  to 
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appease  the  most  nnnilj  of  their  appetites.  These  are  subtle  premises 
for  a  legal  conclasion ;  but  their  subtlety  is  in  the  aualysis  of  the  prin- 
ciple, not  in  the  mode  of  treating  it. 

It  is  impossible  to  lay  down  a  rule  for  all  cases ;  but  it  may  be  said 
that  where  consent  is  a  constituent  part  of  the  act  to  be  done,  as  it  is  in 
fornication  and  adultery,  a  party  acquitted  of  the  major  can  not  be  in- 
dicted of  the  minor.  If  it  were  an  integral  offense,  and  not  an  integral 
part  of  one,  he  might  otherwise  be  convicted  of  it,  though  he  had  been 
before  convicted  of  the  whole.  We  understand  that  this  plaintiff  in  error 
had  been  acquitted  of  actual  adultery ;  and  though  the  fact  is  m>t  found 
in  the  record,  it  shows  how  readily  an  Indictment  for  the  substance 
of  the  same  thing  in  another  form  might  be  made  a  means  of  oppres- 
sion. 

When  an  adulterous  enterprise  has  been  relinquished  —  and  it  ought 
like  every  other  criminal  design,  have  its  locus  penetentim — it  is  impos- 
sible to  believe  that  society  had  been  so  scathed  by  it,  as  to  admit  of  no 
propitiation  for  it  but  public  castigation.  It  has  been  said  by  unerring 
wisdom,  that  if  a  man  look  upon  a  woman  to  lust  after  her,  he  hath  com^ 
mitted  adultery  with  her  already;  bu^  God  alone  may  Judge  the 
offences  of  the  heart  Its  lust  is  not  the  adultery  which  the  statute  has 
bared  to  the  temporal  lash.  The  framers  of  it  knew  the  futility  of  at- 
tempting to  smother  the  instincts  of  our  nature,  or  to  cleanse  our 
thoughts  by  an  act  of  assembly.  Legislation  can  do  no  more  than  pro- 
tect the  public  or  an  individual  from  overt  acts ;  but  how  a  design,  aban- 
doned or  suppressed,  could  be  injurious  to  either,  has  not  been  disclosed. 
Doubtless  a  confederacy  to  dishonor  a  man  and  disgrace  his  family,  by 
debauching  his  wife,  would  be  indictable  at  the  outset ;  but  it  would  be 
more  guilty  in  its  object  and  mischievous  in  its  consequences,  than  an 
appointment  for  the  indulgence  of  a  passion  or  the  gratification  of  a  de- 
sire. Besides,  the  danger  from  the  uncertainty  of  the  evidence  would 
be  imminent.  The  purest  intimacy  is  sometimes  mistaken  for  an  in- 
trigue, which  is  always  a  mystery ;  and  the  reputation  of  many  a  virta- 
ous  wife  is  sacrificed  to  the  insinuations  of  an  enemy,  working  on  the 
credulity  of  a  suspicious  husband.  Would  it  mend  the  matter  much,  to 
make  the  grounds  of  such  suspicions  a  subject  of  public  investigationB? 
Decency  and  justice  require  that  such  investifi^ations  be  not  en- 
couraged. 

Judgment  reversed. 
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ATTEMPT— SOLICITATIONS   DO   NOT   AMOUNT  TO  — INTENT  WITH- 

OUT  OVEBT  ACT  NOT  PUNISHABLE. 

Smith  t;.  Commonwealth. 

[54  Pa.  St.  209.] 
In  the  Supreme  Court  of  Pennsylvania^  January^  1867. 

1.  Until  an  Owt  Aotis  Oommittod  tiie  law  does  not  pnnlsh  the  crimliua  intent. 

S.  SoUdtatioii  to  Ocmimit  a  OrinM  does  not  amount  to  an  attempt.  Therefore,  to  **  so- 
licit, incite  and  endeayor  to  persuade  "  a  married  woman  to  commit  fomioation  or 
adultery  is  not  indictable. 

Certiorari  to  the  Court  of  Qaarter  Sessions  of  Onion  County. 

This  was  a  prosecution  against  William  £•  Smith  for  soliciting  a 
woman  to  commit  adultery. 

The  bill,  which  was  found  September  20,  1864,  contained  two 
counts:  — 

1.  That  the  defendant  *^  with  force  and  arms,  intending  to  vitiate  and 
corrupt  the  morals  of  one  Rachel  Dorman,  a  married  woman  having  a 
husband  living,  and  to  stir  up  and  ezdte  in  her  mind  lewd  and  unchaste 
desires  and  inclinations,  on  the  day  and  year  aforesaid,  did  unlawfully 
and  wickedly  solicit  and  incite,  and  endeavor  to  persuade  the  said 
Rachel  Dorman  to  permit  and  suiter  him,  the  said  William  E.  Smith,  an 
unmarried  man,  then  and  there  wickedly  to  commit  the  crime  of  fomi^ 
cation  with  the  said  Rachel  Dorman,  to  the  great  displeasure  of  Al- 
mighty Gk)d,  to  the  great  damage  to  the  said  Rachel  Dorman,''  etc. 

2.  That  the  defendant  '^  with  force  and  arms,  intending  to  vitiate  and 
corrupt  the  morals  of  one  Rachel  Dorman,  she  being  a  married  woman 
and  having  a  husband  living,  and  to  stir  up  and  excite  in  her  mind 
lewd  fmd  unchaste  desires  and  inclinations,  on  the  day  and  year  afore- 
said, did  wickedly  and  unlawfully  solicit  and  incite  and  endeavor  to 
persuade  the  said  Rachel  Dorman,  she  being  a  married  woman  having  a 
husband  living,  then  and  there  feloniously  and  wickedly  to  commit  the 
crime  of  adultery  with  the  said  William  E.  Smith,  he  being  an  unmar- 
ried man  and  not  her  husband,  to  the  gieat  displeasure  of  Almighty 
Grod,  to  the  great  damage  of  the  said  Rachel  Dorman,"  etc*  The  de- 
f  endant  pleaded  not  guilty  and  was  convicted. 

A  motion  was  made  for  a  new  trial,  and  in  arrest  of  judgment,  on  the 
ground  that  the  indictment  did  not  charge  an  indictable  offense.  The 
court  below,  the  presiding  judge  dissenting,  overruled  the  motion,  and 
the  defendant  was  sentenced  to  pay  a  fine  of  one  dollar  and  the  costs. 
The  error  assigned  was  that  the  court  erred  in  pronouncing  sentence 
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upon  the  defendant,  because  the  indictment  did  not  charge  a  criminal 
offense  and  consequently  would  not  support  a  conviction. 

J,  C.  Bucher  and  W.  C.  Lawson^  for  plaintiff  in  error. 

TT.  Van  Geezer  and  Q.  F,  Miller ^  for  the  Commonwealth,  defendant 
in  error. 

The  opinion  of  the  court  was  delivered  May  18,  1867,  by 

Woodward,  C.  J.  An  attempt  to  commit  a  misdemeanor  is  a  misde- 
meanor, whether  the  offence  is  created  by  statute,  or  was  an  offence 
at  common  law.  These  were  the  words  of  Baron  Parke  in  the  case  of 
Bex  y.  Roderickj^  delivered  in  the  year  1887.  They  have  been  adopted 
by  the  compilers  on  criminal  law.^ 

Long  before  1887,  to  wit,  in  1801,  it  was  held  inthe  JS'tn^  v.  Higgins^^ 
that  to  solicit  a  servant  to  steal  his  master's  goods,'  is  a  misdemeanor, 
though  it  be  not  charged  in  the  indictment  that  the  servant  stole  the 
goods,  or  that  any  other  act  was  done,  except  the  soliciting  and  incit- 
ing. This  was  the  case  of  an  unsuccessful  soliciting  to  commit  a  felony, 
and  it  is  authority  for  nothing  more  than  that  such  solicitation  is  in* 
dictable  as  a  misdemeanor,  though  the  language  of  the  judges  and 
especially  of  Grose,  J.,  went  so  far  as  to  intimate  that  a  solicitation  to 
commit  a  misdemeanor  was  indictable.  ^'All  these  cases  prove,"  said 
the  learned  judge,  ^'  that  inciting  another  to  commit  a  misdemeanor  is 
itself  a  misdemeanor,  a  fortiori^  therefore  it  must  be  such  to  incite  an- 
other to  commit  felony." 

No  fault  can  be  found  with  his  conclusion  if  his  premises  be  true ; 
but  '^  all  these  cases,"  to  which  he  referred  himself,  were  cases  rather  of 
attempts  than  of  mere  solicitations  to  commit  misdemeanors.  Thus 
Rex  V.  Scoflddy^  was  an  attempt  by  a  man  to  set  fire  to  his  own  house  — 
at  that  time  the  burning  of  one's  own  house  being  only  a  misdemeanor 
in  England,  but  since  made  a  felony  by  statute.  The  act  done  in  that 
case  was  setting  a  lighted  candle  under  the  stairway,  and  the  question 
was  whether  the  intent  was  to  bum  the  house. 

And  in  Eexv.  Vaughn^^  the  defendant  attempted  to  bribe  the  Duke  of 
Grafton,  then  a  Cabinet  minister,  to  give  the  defendant  a  place  in 
Jamaica,  and  it  was  indicted  as  an  attempt.  The  King  v.  PlympUm^^ 
was  another  case  of  attempted  bribery — the  offer  of  money  to  a  mem- 
ber of  a  corporation  for  his  vote. 

Rex  V.  Johnson^''  another  of  the  authorities  relied  on  by  the  judges  in 
Higgin*8  Casey  was  nothing  less  than  subornation  of  perjury,  the  actual 
putting  of  money  into  a  chest  to  be  paid  to  a  witness  upon  the  event  of 
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a  verdict.  And  such,  indeed,  was  the  unreported  case  mentioned  by 
the  Judges  as  having  occurred  before  Baron  Adams,  at  Shrewbury, 
where  the  indictment  charged  an  attempt  to  suborn  one  to  commit 
perjury. 

These  were  the  cases  upon  which  HiggMa  CasBy  was  ruled,  and  no 
doubt  they  were  ample  authority  for  the  point  ruled  then,  but  do  they 
sustain,  or  tend  to  sustain  the  ohUer  dictum^  that  merely  inciting  another 
to  commit  a  misdemeanor  is  indictable?  That  depends  upon  another 
question,  whether  there  is  any  distinction  in  law  and  reason  between  an 
attempt  to  commit  a  crime  and  the  inciting  or  soliciting  another  to  com- 
mit  a  crime? 

Long  before  any  of  the  above  cases  were  ruled,  it  had  been  decided 
in  Pierson^B  Case^^  that  one  maybe  indicted  for  keeping  a  bawdy-house, 
but  a  bare  solicitation  of  chastity  is  not  indictable,  and  this  has  passed 
into  the  text  of  Hawkins,^  and  perhaps  of  other  writers  on  criminal  law. 
Here  the  distinction  betwixt  attempt  and  solicitation  is  shai'ply  drawn. 
Keeping  a  bawdy-house  is  an  organized  temptation  to  adultery,  and  a 
preparation  of  all  facilities  for  the  consummation  of  the  crime.  It  is  . 
an  attempt,  a  deliberate  effort  to  promote  the  crime,  of  the  most  unquali- 
fled  significance;  but  so  many  equivocal  words,  looks,  and  gestures 
might  be  construed  into  solicitation,  that  it  would  be  difficult  to  define 
the  crime  when  dependent  upon  such  evidence.  What  expressions  of 
the  face  or  double  entendres  of  the  tongue  are  to  be  adjudged  solicitar 
Hon?  What  freedoms  of  manners  amount  to  this  crime?  Is  every 
cyprian  who  nods  or  winks  to  the  married  men  she  meets  upon  the  side- 
walk indictable  for  soliciting  to  adultery?  And  could  the  law  safely 
undertake  to  decide  what  recognitions  in  the  street  were  chaste,  and 
what  were  lewd?  It  would  be  a  dangerous  and  difficult  rule  of  criminal 
law  to  administer. 

Where  an  act  is  done  which  unequivocally  tends  to  crime,  the  law  can 
lay  hold  of  it  and  punish  it,  either  as  a  consummate  crime  or  as  an  at- 
tempt at  crime,  as  for  instance,  renting  a  house  for  the  purposes  of 
prostitution,  as  in  the  C<ym,monwealth  v.  Harrington;^  but  until  some- 
thing has  been  done  which  may  be  called  an  overt  act,  it  seems  unrea» 
sonable  that  the  law  should  be  required  to  detect  and  punish  the 
criminal  intent.  This  court  said  so  with  great  emphasis  in  the  case  of 
Shannon  ar^d  Nugent  v.  Commonweaithj^  where  it  was  held  that  con- 
spiracy between  a  man  and  woman  to  commit  adultery  was  not  indicta*- 
ble.  Conspiracy  to  commit  adultery  looks  more  criminal  than  unsuc- 
cessful solicitation.    In  Regina  v.  Martin^^  Justice  Patteson  hit  the 

1  1  Salk.  tSi.  *  14  Pa.  St  226. 
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distinction  when  he  said :  '*  It  is  perfectly  clear  that  ereiy  attempt,  not 
every  intention,  but  every  attempt  to  commit  a  misdemeanor  is  a  mis- 
demeanor."    To  the  same  effect  are  the  cases  collected  in  Wharton's 
Criminal  Law,^  which  have  been  decided  under  the  statutes  that  exist 
in  several  States  for  the  punishment  of  attemj^ts  to  commit  crimes.    The 
attempt  can  only  be  made  by  an  actual  ineffectual  deed,  done  in  pur- 
suance of,  and  in  furtherance  of  the  design  to  commit  the  offense.    I 
would  have  supposed  that  the  case  of  Bex  v.  BuUer^^  would  have  fallen 
within  this  rule,  and  yet  it  was  held  there  that  a  count  was  not  good,  which 
charged  that  defendant ' '  did  attempt  to  assault  the  said  Sarah  Vernon  by 
soliciting  and  persuading  and  inducing  her  to  lie  down  upon  a  certain  bed 
in  the  dwelling-house  of  him,  the  said  J.  B.,  then  situate,  and  getting 
upon  the  body  of  her,  the  said  S.  Y.,"  etc.    This  was  soliciting  and 
persuading  with  overt  acts,  that  clearly  manifested  the  guilty  intent,  and 
if  solicitation,  with  such  indubitable  acts  be  not  indictable,  it  is  quite 
necessary  to  conclude  that  mere  solicitation  without  any  overt  act  is  not 
indictable.    It  is  easy  to  say  that  solicitation  is  an  attempt,  but  a  study 
of  the  cases  will  show  that  every  case  of  attempt  has  included  some- 
thing more  than  mere  solicitation,  and  the  slightest  reflection  will  per- 
suade any  observant  man  that  a  rule  of  law  which  should  make  mere 
solicitation  to  fornication  or  adultery  indictable  would  be  an  imprac- 
ticable rule,  one  that  in  the  present  usages  aud  manners  of  society  would 
lead  to  great  abuses  and  oppressions.    The  morality  of  the  law  can  not 
undertake  to  regulate  the  thoughts  and  intents  of  the  heart.    The  best 
it  can  do  is  to  punish  open  acts  of  lewdness  and  repress  indecent  as- 
saults.   For  the  rest  it  must  trust  the  people  to  the  refining  influences 
of  Christian  education. 

It  is  time  now  to  turn  to  the  case  upon  the  record.  It  is  an  indict* 
ment  in  two  counts,  both  of  which  charge  that  defendant  did  '^  solicit, 
incite  and  endeavor  to  persuade''  a  married  woman  to  commit  fornica- 
tion and  adultery.  These  are  the  efficient  words,  and  contain  the 
substance  of  the  charge.  There  are  plenty  of  adverbs  added,  but  they 
imply  only  legal  inferences  from  what  is  charged.  In  the  second  count 
the  offense  is  laid  as  '*  feloniously  "  done,  but  as  adultery,  even  when 
consummate,  has  never  been  treated  as  a  felony  in  Pennsylvania,  it  was 
nonsense  to  rank  solicitation  to  the  crime  higher  than  the  crime  itself. 
If  the  conviction  were  sustained  this  word  would  have  to  be  rejected  as 
surplusage. 

It  is  observable  that  no  assault  or  overt  act  is  charged  —  no  writing, 
or  picture,  or  indecent  exposure  of  person  is  alleged,  nothing  indeed 
is  suggested  but  mere  solicitation,  and  the  manner  of  this  is  not  even 
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hinted.  It  may  have  been  by  direct  request,  by  innuendo,  by  argn- 
ment,  founded  ha  has  sometimes  happened,  upon  scriptural  texts  and 
analogies,  or  it  may  have  been  by  gay  and  frivolous  anecdote  or 
appeal.  Possibly  nothing  was  said,  but  only  impure  thoughts  insinu- 
ated by  looks  or  gestures.  What  evidence  shall  be  sufficient  to  sustain 
such  a  charge?  Nothing  equivalent  to  an  attempt  is  alleged,  and,  of 
course,  the  evidence  would  fall  short  of  an  attempt,  and  what  would  it 
consist  of?  We  have  no  precedents  for  such  a  case,  and  as  precedents 
are  evidence  of  the  law,  the  lack  of  them  implies  that  the  law  has  never 
undertaken  to  redress  such  an  indefinite  offence  as  is  charged  here. 
The  authorities  to  which  I  have  adverted  yield  no  support  to  the 
indictment  unless  we  confound  leg^  distinctions  and  treat  everything 
which  may  be  considered  as  a  solicitation  of  chastity  an  attempt  upon 
chastity.  In  a  high  moral  sense  it  may  be  true  that  solicitation  is 
attempt,  but  in  a  legal  sense  it  is  not.  And  the  law  is  as  likely  to  be 
distorted  by  pressing  it  into  extravagant  reforms  of  the  manners  of 
men  and  women,  as  it  is  by  too  loose  an  administration. 

The  diligence  of  counsel  has  succeeded  in  finding  but  one  case,  that 
of  State  V.  Avery, ^  that  goes  to  support  the  indictment.  That  was  an 
information  in  the  nature  of  an  indictment  for  writing  and  sending  to  a 
married  woman  a  scandalous  letter,  inviting  her  to  an  assignation  for 
adulterous  purposes.  The  court  sustained  the  prosecution  as  for  a 
libel,  but  added,  arguendo^  that  if  the  letter  were  not  a  libel  it  was 
indictable  as  a  solicitation  to  commit  a  felony,  and  for  this  Higgine* 
Case  was  cited  and  relied  upon.  By  the  Connecticut  statute  adultery 
is  a  felony,  or  was  at  the  date  of  that  case.  That,  then,  in  principle, 
was  Higgina*  Case  over  again,  and  is  distinguishable  from  the  solicita- 
tion here,  which  was  not  to  commit  a  felony.  On  another  ground  it  is 
distinguishable  also,  for  the  sending  the  letter  was  an  overt  act  which 
might  be  considered  sufficient  to  raise  the  offence  to  an  attempt  to 
debauch  a  married  woman,  which  we  agree  is  indictable. 

Various  forms  of  malicious  mischief  have  been  held  indictable  in 
Pennsylvania,  and  gross  or  obscene  language  publicly  uttered  in  the 
streets  has  been  indicted,  but  in  all  such  cases,  tiie  overt  act,  not  the 
guilty  intent,  constituted  the  offense. 

Nothing  being  alleged  in  this  case  which  can  be  thought  to  amount 
to  an  attempt  upon  the  chastity  of  the  wife  of  the  prosecutor,  the 
judgment  is  reversed. 

Agnew,  J.,  dissented. 

1  7  Oonn.  967. 
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ATTEMPT— SOLICITATION  TO  COMMIT  A  CBIME  NOT   INDICTABLB. 

Cox  V.  People. 

[82  Dl.  191.] 

In  the  Supreme  Court  of  Illinois^  June  Term^  1876. 

L  A  Here  Solloitati<m  to  Ckmunit  a  Oxlsie  which  does  not  tend  to  *  breaoh  of  the  peaeo 
or  the  eorraption  of  the  body  polltlo  U  not  indictable. 

S.  A  Here  HfEort  by  Persiiaaloii  to  prodnoe  a  condition  of  the  mind  esaentUl  to  the 
oommlMion  of  the  crime  of  incest,  without  any  step  taken  towards  its  oommlselon,  is 
not  an  indictable  attempt  to  commit  a  crime. 

Writ  of  error  to  the  Circuit  Court  of  St.  Clair  County ;  the  Hon. 
William  H.  Sntdbb,  judge,  presiding. 

Mr,  MdrsJuUl  W.  Weir^  for  the  plaintiff  in  error. 

Mr,  CharleB  P,  Kniapely  and  Mr.  R.  A,  HcUbert^  for  the  People. 

Feb  Curiam.  The  indictment  contains  two  counts.  In  the  first,  the 
defendant  is  charged  with  incest ;  and  in  the  second,  he  is  charged  with 
an  assault  with  intent  to  commit  incest. 

The  verdict  of  the  jury  is:  **  We  the  Jury  find  the  defendant  guilty 
of  an  attempt  to  commit  incest  with  Carolina  Rider,  under  the  first 
count  of  the  indictment,  and  assess  his  punishment  at  imprisonment  in 
the  penitentiary  for  the  term  of  two  years.'' 

The  crime  of  incest  is  punishable,  if  it  be  by  a  father  cohabiting 
with  his  daughter,  by  confinement  in  the  penitentiary,  for  any  term  not 
exceeding  twenty  years ;  and  if  it  be  by  cohabiting  between  other  pei^ 
sons,  within  the  degree  of  consanguinity  within  which  marriages  are 
declared  by  law  to  be  incestuous  and  void,  by  confinement  in  the  peni* 
tentiary  for  a  term  not  exceeding  two  years.^ 

And  by  another  section  of  the  criminal  code,  *'  whoever  attempts  to 
commit  any  offence  prohibited  by  law,  and  does  any  act  towards  it,  but 
fails,  or  is  intercepted  or  prevented  in  its  execution,  where  no  express 
provision  is  made  by  law  for  the  punishment  of  such  attempt,  shiJl  be 
pimished,  when  the  offence  thus  attempted  is  a  felony,  by  imprisonment 
in  the  penitentiary  not  less  than  one  nor  more  than  five  years ;  in  all 
other  cases  by  fine  not  exceeding  $300,  or  by  confinement  in  the  county 
jail  not  exceeding  six  months."  ^ 

It  is  not  claimed,  nor  is  there  any  express  provision  made  by  the 
criminal  code  for  the  punishment  of  an  attempt  to  commit  incest,  so 
that  the  defendant's  case  is  brought  within  this  section,  if  he  is  liable  at 
all.  The  evidence  shows,  simply,  an  unsuccessful  solicitation  to  com- 
mit the  offencie,  and  the  question,  therefore,  is,  does  a  bare  solicitation 
constitute  an  attempt,  within  the  meaning  of  the  section? 

~  ""  L.  1874,  p.  876,  seOB.  106, 157.  >  B.  L.  1874,  p.  898,  Bec  87S. 
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Whartoni  in  discussing  whether  solicitations  to  commit  crimes  are  in- 
dependently  indictable,  in  the  second  volume  of  his  work  on  Criminal 
Law^  in  section  2691,  says:  *'Thej  certainly  are,  «  «  «  when 
their  object  is  to  provoke  a  breach  of  the  public  peace,  as  is  the  case 
with  challenges  to  fight  and  seditious  addresses.  They  are  also  indicta- 
ble when  their  object  is  interference  with  public  Justice,  as,  where  re- 
sistance to  the  execution  of  a  judicial  writ,  is  counseled,  or  perjury  is 
^*  advised,  or  the  escape  of  a  prisoner  is  encouraged,  or  the  corruption  of 

I .  a  public  officer  is  sought.    •    •    *    But  if  the  offence  be  not  consum- 

^  mated,  and  if  it  be  not  of  such  a  character  that  its  solicitations  tends  to 

a  breach  of  the  peace,  or  the  corruption  of  the  body  politic,  the  ques- 
S:  tion  whether  the  solicitation  is  by  itself  the  subject  of  penal  prosecution, 

must  be  answered  in  the  negative."  ^ 
We  are  of  the  opinion  that  this  is  the  better  view  of  the  law,  although 
^  there  are  respectable  authorities  holding  a  diilerent  rule ;  and  reading 

. ;  the  section  quoted  in  the  light  of  it,  the  words :  '*  Whoever  attempts  to 

jr,  commit  any  offence  prohibited  by  law,  and  does  any  act  towards  it," 

must  be  construed,  in  cases  like  the  present,  to  mean  a  physical  act,  as 
contradistinguished  from  a  verbal  declaration ;  that  is,  it  must  be  a  step 
,s  taken  towards  the  actual  commission  of  the  offence,  and  not  a  mere 

;^:  effort,  by  persuasion,  to  produce  the  condition  of  mind  essential  to  the 

commission  of  the  offence. 
.  We  are,  therefore,  of  opinion  there  was  error,  both  in  giving  instruc- 

tions at  the  instance  of  the  People,  and  in  refusing  those  asked  by  the 
defendant,  for  which  the  judgment  should  be  reversed,  and  the  cause 

■ 

^  remanded. 

Judgment  reversed. 


ATTBMFTS— INTENT  WITHOUT  ACT— RAPE. 

Eellt  t;.  Commonwealth. 

[1  Grant's  Gas.  484.] 
In  the  Supreme  Court  of  Pennsylvaniaf  1858, 

Ajotm  ajf  y •oeaaary  to  Oonstltate  aa  Att«mpt,andanattmiipttooommitanp6Uaa 
ineflectuAl  offer  by  f oroe  to  haye  canuU  connection.  An  intent  not  eridenoed  by  acts  U 
not  enough. 

Erbob  to  the  Court  of  Oyer  and  Terminer  of  Allegheny  County. 
James  M.  Kelly,  John  Richards,  and  Daniel  Denny  were   Jointly 
indicted  in  the  Oyer  and  Terminer  of  Allegheny  County,  at  the  Octo- 

1  7tb  ed.  1  See,  alao,  Smith  v.  Cool,  B4   Pa.  St» 
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ber  Sessions  of  1857,  for  the  murder  of  Henry  Weisseman,  on  the  7th 
of  October,  1857.  On  application,  the  court  granted  a  separate  trial 
to  the  several  prisoners.  Kelly  was  first  tried,  and  conricted  January 
16,  1858,  of  murder  in  the  first  degree,  and  afterwards  sentenced  to  be 
hanged.  Richards  was  acquitted,  and  Denny  found  guilty  of  man- 
slaughter. 

Kelly's  counsel  having  carried  his  case  up  by  writ  of  error,  argument 
was  had  thereon  at  the  next  term  of  the  Supreme  Court  at  Harnsburg, 
May  7,  1858.  The  judgment  of  the  court  was  rendered  on  the  15th  of 
July  following,  reversing  the  court  below,  and  granting  the  prisoner  a 
new  trial,  for  the  reasons  given  in  the  following  opinion :  — 

The  main  facts  of  the  case  were  these :  The  three  prisoners  met  on 
the  evening  of  October  7,  1857,  in  the  borough  of  Lawrenceville. 
They  drank  ale  together  at  the  tavern  of  a  Mrs.  Fox.  They  also  bought 
whisky  at  M' Grady's  tavern.  Near  midnight  they  went  to  the  house  of 
the  deceased,  Henry  Weisseman,  a  couple  of  miles  distant,  occupied  by 
himself  and  his  daughter,  Wilhelmina.  They  entered  the  house,  and 
the  room  where  the  deceased  and  his  daughter  slept  together  in  one  bed. 
On  hearing  them  in  the  room,  deceased  jumped  out  of  bed  and  asked 
what  they  wanted.  They  inquired  for  the  girl.  A  scufile  ensued  in  the 
dark  room  between  deceased  and  one  of  tlie  prisoners.  Wilhelmina 
sprang  out  of  bed,  and,  seizing  a  bar  of  iron,  struck  the  person  engaged 
with  her  father.  The  person  struck  cried  out,  '*  Oh,  my,"  and  struck 
the  girl  in  return.  The  prisoners  then  left  the  room,  but  soon  returned 
and  another  scuffle  ensued.  Wilhelmina  having  given  deceased  the  bar 
of  iron  to  defend  himself,  fled  for  assistance.  When  leaving,  she  was 
caught  by  one  of  the  party,  but  struck  him  with  a  pump  iron,  and 
escaped.  She  returned  shortly  with  assistance,  and  found  her  father 
alone,  lying  on  the  floor,  with  his  skull  fractured,  of  which  he  died  in  a 
few  hours  after.  One  of  the  witnesses  on  the  part  of  the  Common* 
wealth  testifled  that  he  heard  Kelly  say  to  John  Richards  next  day,  that 
he  had  struck  the  old  man  with  a  bar  of  iron,  and  was  afraid  he  had 
killed  him.  The  Conmionwealth  pressed  for  a  conviction  of  murder  in 
the  flrst  degree,  charging  that  the  killing  was  in  an  attempt  to  commit  a 
rape,  and  also  that  it  was  a  premeditated  murder. 

The  defence  was,  that  the  prisoners  visited  the  house  for  the  purpose 
of  fornication  only,  and  that  the  killing,  if  done  by  Kelly,  was  without 
premeditation,  or  any  intent  to  take  life.  It  was  shown  that  Kelly  had 
visited  the  girl  before,  that  her  character  was  that  of  a  prostitute,  and 
that  she  was  at  that  time  pregnant,  though  unmarried,  and  had  been 
treated  for  syphilis.  The  points  raised,  and  other  facts  of  any  impor* 
tance,  can  be  gleaned  from  the  opinion. 

Howard  and  Snowden^  for  plaintiff  in  error. 
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CoUier  and  MiUerj  for  the  CommonweaHh. 

The  opinion  of  the  Commonwealth  was  delivered  July  15,  1858,  by 

Thompson,  J.  The  Commonwealth  claimed  a  conviction  on  this  in- 
dictment for  murder  in  the  first  degree,  upon  two  grounds.  First,  that 
the  killing  was  in  an  attempt  to  commit  a  rape  on  the  person  of  the 
daughter  of  the  deceased.  Second,  that  it  was  a  willful,  deliberate  and 
premeditated  killing. 

The  charge  of  the  court  is  before  us,  under  and  by  virtue  of  the  pro- 
Tisions  of  the  Act  of  Assembly  of  1856,  allowing  writs  of  error  in  crim- 
inal cases,  and  is  brought  up  on  a  bill  of  exceptions.  The  bill  is  sealed 
At  the  end  of  the  charge,  and  although  it  sets  forth  that  ^'  the  counsel 
for  the  defendant  ask  the  court  to  seal  a  bill  of  exceptions  to  the  charge 
of  the  court  on  the  points  submitted,"  we  must  either  take  it,  that  the 
whole  charge  is  intended  as  such  answer,  or  that  it  is  sent  up,  so  that 
by  examining  the  whole,  we  may  discover  what  were  properly  the 
answers  to  the  points.  At  all  events  the  charge  is  before  us ;  and  we 
think  it  our  duty,  in  a  case  of  such  penal  consequences  involving  the 
life  of  the  prisoner,  to  see  that  he  has  had  a  trial  according  to  law. 

We  will  conduct  this  examination  according  to  the  classification  of 
the  grounds  we  have  indicated,  although,  unfortunately  for  the  cause  of 
order  and  clearness,  this  was  not  fully  observed  in  the  court  below. 

The  first  ground,  namely,  that  the  murder  was  perpetrated  in  an  at- 
tempt to  commit  a  rape,  which  is  capital,  if  made  out  without  regard  to 
any  specific  intent  to  kill,  was  pressed  on  the  attention  of  the  jury,  in 
the  charge  of  the  court,  and  recurred  to  in  various  parts  of  it,  witiiout 
separating  and  distinguishing  it  from  the  second  ground,  and  without 
instructions  to  the  Jury  to  consider  them  consecutively,  and  as  distinct 
subjects  of  inquiry ;  so  that  it  is  impossible  now  to  tell  upon  which 
branch  of  the  case  the  prisoner  was  convicted ;  or  whether  or  not  upon 
both,  or  upon  a  union  of  the  two,  the  one  requiring  no  specific  intent  to 
kill,  if  the  alleged  attempt  was  made  out,  and  the  other,  according  to 
the  statute,  only  to  be  held  as  made  out  on  clear  proof  that  it  was  a 
**  wilful,  deliberate  and  premeditated  killing."  The  case  called  for  the 
^greatest  care  on  the  part  of  the  court,  to  prevent  the  last  ground  from 
being  prejudiced  by  flie  absence  of  a  specific  intent  to  kill,  not  neces- 
sary to  be  found  in  the  first,  if  the  jury  did  not,  under  the  charge, 
convict  on  the  first.  This  consideration  did  not  seem  sufficiently,  in 
the  hurry  of  trial,  to  have  attracted  the  attention  of  the  court. 

In  dealing  with  this  first  ground,  we  think  the  court  presented  the 
case  more  strongly  against  the  prisoner  than  was  warranted  by  the  evi- 
dence or  the  law.  An  attempt  to  commit  a  rape,  in  which  killing 
occurs,  is  necessarily  an  overt  act,  indicating  the  intent  and  purpose  of 
the  assault*  of  which  clear  proof,  sufficient  to  place  the  fact  beyond  a 
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reasonable  doubt,  shotild  be  given.  A  mere  intention  to  commit  ilie 
offence  is  nothing,  unless  accompanied  by  acts  directed  towards  its  ac- 
complishment. The  killing,  to  constitute  the  crime  of  murder,  without 
the  specific  intent  to  take  life,  must  be  clearly  shown  by  the  prosecution 
to  have  occurred  in  the  performance  of  such  acts  as  should  establish  the 
independent  substantive  crime. 

It  seems  that  the  unlawful  entry  of  the  prisoner  and  his  associates 
into  the  house  of  the  deceased,  took  place  on  the  night  of  the  occur- 
rence, near  midnight.  They  were  all  young  men,  and  it  would  appear 
from  the  evidence,  had  been  drinking.  When  first  heard,  the  deceased 
said,  '*  They  were  drunken  men."  When  it  was  discovered  they  were 
in  the  room  in  which  the  deceased  and  his  daughter  were  in  bed  together, 
the  former  jumped  out  of  bed  and  asked  what  they  wanted.  Then  one 
of  the  party  inquired  if  the  girl  was  iu  the  house,  to  which  the  de- 
ceased answered,  they  should  call  and  see  her  at  another  time,  and 
something  was  said  about  drinking  whisky,  but  by  whom  the  witness 
could  not  remember.  She  says  that  they  then  took  hold  of  her  father, 
and  she  jumped  out  of  bed,  and  with  a  bar  of  iron  struck  one  of  the 
party  engaged  with  her  father  on  the  arm  so  severely,  as  to  draw  from 
him  an  exclamation  indicative  of  pain,  after  which,  it  seems,  she  re- 
ceived a  blow  on  the  arm  from  the  same  person,  which  felled  her. 
There  was  no  other  attempt  made  upon  her  then,  as  we  learn,  and  the 
prisoner  and  his  associates  left  the  room,  and  the  deceased  and  the 
witness  again  returned  to  bed.  Thus  far  there  was  certainly  no  attempt 
on  the  girl ;  nor  would  it  have  been  such  as  is  necessary  to  constitute 
the  crime,  if  the  effort  had  been,  as  alleged,  for  there  was  scarcely  a 
shadow  of  proof  of  it,  to  get  the  deceased  out  of  the  room  with  an  in- 
tent to  return  again  to  the  girl.  This  would  only  have  been  a  medi- 
tated attempt  at  most — not  an  actual  one.  We  learn  from  the  charge 
of  the  court,  for  it  does  not  appear  in  the  paper-books,  that  the  prisoner 
and  his  associates  returned  to  the  room.  A  scuffle  again  ensued  be- 
tween the  deceased  and  one  of  the  party.  Before  it  began,  the  witness 
says  she  put  into  the  hands  of  deceased  a  bar  of  iron,  and  with  another 
piece  in  her  hand  fled  out  of  the  house  to  call  assistance.  That  on 
going  out,  one  of  the  party  caught  her  by  the  leg,  but  she  defended 
herself,  and  he  let  her  go.  That  when  she  returned,  she  found  the  de* 
ceased  l3dng  on  the  floor  with  his  skull  fractured,  of  which  he  soon 
died,  and  the  intruders  gone. 

In  all  this  where  is  the  evidence  of  attempted  rape?  The  fatal  blow, 
according  to  the  testimony  of  the  girl,  was  given  in  her  absence.  Noth- 
ing like  an  attempt  had  occurred  before  she  left  the  house  —  not  even 
anything  indicative  of  such  design,  we  should  say,  and  the  parties  were 
gone  before  she  returned.    The  court,  in  the  outset  of  charge,  had  di^ 
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tincdy  sabmitted  to  the  jtuy  the  questioii,  whether  the  prisoner  had 
killed  the  deceased,  and  ^>  if  in  attempt  to  perpetrate  a  rape  upon  his 
daughter,  he  is  guilty  of  murder  in  the  first  degree  ;**  And  on  this  in- 
quiry, and  as  evidence,  they  direct  the  jury  to  consider  '*  for  what  pur- 
pose the  prisoner  and  his  confederates  go  to  that  house  that  nig^t? 
Was  it  for  fornication  or  rape?  This  last  case  can  be  answered 
by  referring  to  the  evidence;  of  this  you  will  judge.*'  At  this  point 
the  court  direct  the  jury  to  the  evidence  of  the  acts  of  the  prisoner  and 
his  associates ;  the  entry  into  the  house,  and  accompanying  facts,  and 
asks  them  '*  if  they  see  anything  like  fornication  or  consent  '*  to  sexual 
intercourse?  From  this,  the  question  of  whether  the  intent  to  commit 
a  rape  was  not  the  motive  for  entry  and  the  motive  for  killing  was  pre- 
sented to  the  jury ;  and  if  so,  it  is  declared  to  be  a  case  of  murder  in 
the  first  degree.  The  court  manifestly  in  all  this  substitutes  '^  intent  ** 
for  ^^  attempt.''  If  murder  be  committed  with  an  intent  afterwards  to 
commit  a  rape,  and  the  attempt  is  never  made,  the  party  would  be  an- 
swerable in  the  first  degree  only  for  the  willful,  deliberate,  and  premedi- 
tated killing,  but  not  for  murder  in  the  attempted  rape.  The  attempt 
is  not  equivalent  to  an  act  demonstrative  of  an  attempt.  The  girl  testi- 
fied to  no  attempt  on  her  person  indicative  of  any  such  intent,  and  she 
is  the  only  witness,  unless  it  be  what  is  said  by  her,  about  being  caught 
as  she  fied.  But  in  this  she  proved  no  demonstration  towards  the 
coomiission  of  the  crime.  Even  if  she  had  proved  it,  it  does  not 
appear  that  the  prisoner  caught  her,  and  if  he  did  not,  he  is 
not  to  be  affected  by  the  act  of  another,  unless  a  common  purpose 
to  do  the  act  attempted  was  shown  to  exist  between  that  other  and  the 
prisoner ;  it  is  only  in  such  cases,  that  the  act  of  one  shall  be  deemed  the 
act  of  all.  The  court  should  have  instructed  the  jury  that  acts  are  nec- 
essary to  constitute  an  attempt,  and  that  an  attempt  to  commit  a  rape  is 
an  ineffectual  offer  by  force,  with  intent  to  have  carnal  connection. 
If  such  acts,  with  such  intent,  were  not  proved  in  the  case,  then  the 
prisoner  could  not  be  convicted  on  this  branch  of  it.  On  the  contrary, 
the  court  submitted  all  the  acts  of  thepiisoner  tothejury,  tofindif 
they  chose,  an  intent  to  commit  a  rape,  which,  if  found,  was  to  transform 
acts  indifferent,  or  at  most  equivocal  in  regard  to  the  girl,  into  an  actual 
attempt  upon  her,  and  thus  to  change  the  whole  inquiry,  on  the  ques- 
tion of  intentional  killing ;  for  if  it  was  perpetrated  in  an  attempt  to  com- 
mit a  rape,  it  would  be  murder  in  the  first  degree,  as  we  have  said, 
without  regard  to  whether  the  killing  was  by  design  or  accident.  This 
shows  the  importance  of  great  care  in  laying  the  law  down  on  the  ques- 
tion of  an  attempt  It  should  be  an  actual,  not  a  constructive  one. 
If  the  entry  into  the  house  of  deceased  had  been  shown  to  have  been 
burglarious  with  the  design  to  oonunit  a  rape,  and  the  breaking  and 
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entry  were  pursuant  to  such  design,  it  might  have  been  considered  under 
such  circumstances,  evidence  of  an  attempt.  But,  to  constitute  such, 
the  specific  intent  to  commit  the  crime  must  have  existed  at  the  moment 
of  breaking  and  entering — not  formed  afterwards  —  for  if  so,  the 
breaking  could  not  be  construed  an  attempt,  as  it  had  not  this  character 
in  the  minds  of  the  prisoner  and  his  associates,  at  the  moment  of  doing 
the  act. 

Juc^rment  reversed. 


ATTEMPT  —  BENTINQ  HOUSE  OF  ILL-FAME. 

BBocfKWAT  v.  People.^ 

[2  HiU,  559.] 

In  the  Supreme  Court  of  New  Tork^  May^  1842. 

Thm  Bfmtfnr  of  a  H6a«e  to  a  Woman  of  lU-Aune  with  intent  that  it  shall  be  kept  aa 
a  house  of  prostitution,  is  not  an  offense  punishable  by  Indictment  at  common  law. 
though  it  be  so  kept  afterwards. 

Erbor  to  the  Mayor's  Court  of  the  city  of  Albany,  where  Brockway 
was  found  guilty  under  an  indictment  charging  him  with  having  demised 
his  house  in  the  city  of  Albany  to  be  kept  as  a  common  bawdy  house, 
and  that  it  was  so  kept.  It  appeared  on  the  trial,  that  the  prisoner  en- 
tered into  a  contract  with  one  Julia  Ann  McEinney,  dated  January 
80,  1841,  by  which  he  agreed  to  give  her  a  quit  claim  deed  of  a  cer* 
tain  house  and  lot  of  ground  in  Albany  on  the  80th  of  January,  1857, 
in  consideration  of  which  she  agreed  to  pay  him  $5,000,  in  installments 
of  $6  per  week,  until  the  time  appointed  for  executing  the  deed ;  she 
in  the  meantime  to  have  possession  of  the  premises.  It  was  also 
agreed  that  in  case  the  said  Julia  should  fail  to  fulfill  the  contract  on  her 
part,  the  said  Brockway  might  re-enter  upon  the  premises  the  same  as 
if  occupied  by  the  former  as  a  tenant,  and  the  tenancy  had  expired- 
Evidence  was  given  on  the  part  of  the  prosecution  tending  to  prove  that 
the  house  was  in  fact  let  to  be  kept  as  a  brothel,  and  that  the  contract 
was  a  mere  contrivance  of  the  prisoner  to  avoid  criminal  responsibility. 
It  further  appeared  that  Julia  took  possession  of  the  house  immediately 
after  the  execution  of  the  contract,  and  had  ever  since  kept  it  as  a 
house  of  iU-f  ame.  Among  other  items  of  proof  to  establish  the  latter 
fact,  the  district-attorney  proposed  evidence  of  general  reputation  that 
the  character  of  the  house  was  bad.    The  prisoner's  counsel  objected, 

1  And  see  Ross  v.  Com.,  2  B.  Hon.  418  (1841). 
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but  the  court  received  the  evidence.  The  court  cnarged  the  jury, 
among  other  things,  that  if  they  were  satisfied  the  contract  in  question 
was  made  for  the  purpose  of  evading  the  consequences  of  an  open  letting 
of  the  premises,  they  would  be  Justified  in  finding  that  Julia  Ann 
McEanney  was  a  tenant  of  the  prisoner ;  and  that  if  they  believed  the 
house  was  kept  with  the  knowledge  of  the  latter  as  a  house  of  public 
prostitution  he  was  guilty  of  the  offence  as  charged  in  the  indictment. 
The  prisoner's  counsel  excepted.  The  jury  found  a  verdict  of  guilty, 
upon  which  judgment  was  rendered,  and  the  prisoner  sued  out  a  writ  of 
error. 

J,  Koonj  for  the  plaintiff  in  error. 

JJ.  Q.  WhecUon^  district  attorney,  for  the  people. 

Nelson,  C.  J.  It  will  be  admitted  by  all,  that  the  act  of  renting  a 
dwelling-house  to  be  kept  for  purposes  of  public  prostitution,  is,  in 
itself,  highly  indecent  and  immoral,  evincing  a  mind  deeply  depraved 
and  profligate.  Indeed,  the  act  is  so  characterized  by  the  common 
law,  which  denounces  the  contract  as  illegal  and  void.  But  I  can  not 
say  that  it  constitutes  a  criminal  offence  punishable  by  indictment. 
Wo  have  no  statute  on  the  subject ;  and  I  have  been  unable  to  find, 
after  a  good  deal  of  search,  any  precedent'  or  authority  in  the  English 
common  law  which  would  warrant  me  in  sustaining,  as  I  am  certainly 
inclined  to  do,  the  conviction  in  this  case.  The  present  indictment  is 
probably  the  first  experiment  of  the  kind  in  this  State,  though  the 
offence  charged  must  have  been  of  no  uncommon  occurrence  in  our 
principal  cities  and  towns,  even  conceding  the  morals  of  their  inhabit- 
ants to  be  as  exemplary  as  those  of  like  places  in  other  States  and 
counties.  The  Legislature  have  repeatedly  acted  upon  this  and  kindred 
subjects,  for  the  purpose  of  a  more  effectual  suppression  of  vice  and 
immorality ;  but  have  not  noticed  the  particular  case  before  us.^  It  is 
true  that  the  act  for  which  the  prisoner  was  convicted  in  this  case,  has 
been  held  to  be  a  misdemeanor  in  a  sister  State ;  *  but  the  indictment  there 
was  sustained  upon  the  principle  of  the  case,  of  Eing  v.  PhillipSy^  where 
it  was  held,  that  an  endeavor  to  provoke  another,  by  letter,  to  commit 
the  misdemeanor  of  sending  a  challenge  to  fight  a  duel,  was  of  itself  a 
misdemeanor.  The  latter  case  is  in  many  particulars  analogous  to  the 
one  under  consideration ;  as  the  renting  of  a  house  for  the  purposes  of 
prostitutipn  may  be  said,  in  one  sense,  to  encourage  and  aid  the  lessee 
in  the  commission  of  a  misdemeanor.  But  the  act  of  renting,  as  tend- 
ing  to  this  result,  is  certainly  more  remote  and  indirect,  than  the  send- 
ing of  an  irritating  and  provoking  message  to  another  for  the  express 
purpose  of  inducing  him  to  return  a  challenge.    In  one  case,  the  means 

iSMl  n.  S.  6i(HM7,  CM  6d.);Bl«oS  TtL  I  OommonwMlthv.HaiTi]ictoii,SPlok.ML 
nSMCSt.  *6SMt46A. 


688  ATTEMFT8. 

are  farniBhed  by  which  the  party  is  enabled  to  perpetrate  the  crime ; 
wliile  in  the  other,  the  act  tends  directly  and  immediately  to  its  ac- 
complishment. Woold  an  armorer  who  should  f ornish  weapons  for  a 
hostile  meeting  between  persons  about  to  engage  in  a  duel  be  guilty  of 
a  misdemeanor?  Or  would  the  like  consequences  result  to  a  cabinet- 
maker who  should  provide  furniture  for  a  house  of  ill-fame  with  full 
knowledge  t)f  the  purposes  for  which  it  was  obtained?  It  can  not  be 
pretended  that  either  would  be  adjudged  guilty  of  a  crime ;  and  yet  the 
same  reasons  exist  for  sustaining  a  conviction  in  these  cases,  as  in  the 
one  under  consideration.  The  act  of  sending  a  challenge  or  of  en- 
deavoring to  excite  and  provoke  a  challenge,  is  indictable  as  a  misde- 
meanor, because  it  tends  directly  and  immediately  to  a  breach  of  the 
peace ;  but  it  is  not  every  harsh  and  irritating  word  or  speech,  though 
in  a  measure  tending  to  this  result,  that  constitutes  an  offense.  Thus, 
it  is  no  crime  to  call  a  man  a  liar  or  a  knave,  for  the  reason  that  the 
use  of  these  epithets  is  too  remotely  dangerous  to  the  public  peace  to 
become  the  subject  of  indictment.^  Neither  Is  every  act  done  for  the 
promotion  of  vice  and  immorality,  or  tending  to  that  end,  the  subject  of 
criminal  cognizance,  even  when  the  immorality  itself  is  indictable  at 
common  law  or  by  statute.  The  tendency  of  the  act  complained  of 
must,  at  least,  be  such  as  directly  and  immediately,  if  not  necessarily, 
leads  to  the  commission  of  the  criminal  immorality. 

The  public  are  pretty  well  guarded  against  the  offence  of  keeping 
houses  of  ill-fame.  The  keepers  of  them  are  subject  to  indictment  at 
common  law,  and  may  be  proceeded  against  as  disorderly  persons  under 
the  statute.  Individuals  in  the  habit  of  resorting  to  such  places  may 
also  be  punished  as  disorderly  persons.  The  landlord  of  a  house  let 
for  purposes  of  prostitution,  can  not  recover  his  rent.^  Nor  can  a  mer- 
chant or  artisan  collect  the  price  of  articles  furnished  under  the  expect- 
ation of  being  paid  out  of  the  profits  of  prostitution.^  Nor  can  a 
housekeeper  recover  the  price  of  lodgings  let  with  like  expectations.^ 

In  the  absence  of  any  precedent  or  authority  in  the  common  law 
either  in  England  or  this  State,  and  for  the  reason  that  so  many  statute 
r^ulations  and  judicial  decisions  have  been  made  having  for  their  ob- 
ject the  suppression  of  the  offense  out  of  which  this  indictment  has 
grown,  without  even  hinting  at  the  principal  offense  charged,  I  prefer 
leaving  it  to  the  Legislature  to  declare  its  criminality,  if  deemed  expedi- 
ent to  impress  that  character  upon  the  act ;  and  our  opinion  is,  therefore, 
that  the  judgment  should  be  reversed. 

BnoNSON,  J.,  concurred  with  the  Chief  Justice. 

1  Beg.  V.  Langlej* S  Ld.  Baym.  lOSO;  f.  o.  and  oasei  then  cited;  Girardy  v.  Blohaid- 
6  Mod.  U4 ;  1  Bast,  on  Or.  S78.  ion,  1  Bep.  IS. 

I  Lloyd  V,  Johnaon,  1  Boa.  A  PnU.  840,  Ml,  •  Boury  v.  Bornet,  1  Oampb.  Stt. 

«  1  Selw.  N.  P.  68. 
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NON-ABELITY  TO  COMMIT  CRIME  —  MISTAKE 

State  v.  Swails. 

* 

[8  Ind.  524.1 
In  the  Supreme  Court  of  Indiana^  November^  1866. 

1.  To  Oonstitato  the  Orlme  of  Shootinv  with  Ikitent  to  oommit  murder,  the  abllltf 
as  well  as  the  Intent  to  commit  the  crime  most  be  present. 

S.  Oase  In  Judgment.  A.  ilred  at  B.  at  the  distance  of  forty  feet  with  Intent  to  mnrder 
him,  A.  beliCTing  that  the  gun  was  loaded  with  powder  and  ball  while  in  fact  it  was 
loaded  only  with  powder  and  a  light  cotton  wad.  Held,  that  A.  was  not  gollty  of  as- 
sault with  intent  to  oommit  murder. 

Appbal  from  Decatur  Circuit  Court, 

Per  Cubiah.  Indictment  for  shooting  at  one  Lee,  with  intent  to 
commit  murder.    Trial  by  Juiy,  and  verdict  of  acquittal. 

The  only  question  raised  is  upon  an  instruction  given  to  the  jury. 
The  instruction  is  in  these  words :  — 

**  If  you  believe  from  the  evidence  that  at  the  time  the  defendant 
fired  the  gun  at  said  Lee,  it  was  not  charged  with  anything  but  powder 
and  a  light  cotton  wad,  — Swails  being  at  distance  of  forty  feet  from 
Lee  at  the  time,  and  that  at  that  distance  the  life  of  Lee  was  not  at 
all  endangered  or  put  in  jeopardy  by  the  act  of  Swails  in  discharging 
fhe  gun  at  him,  in  consequence  of  the  manner  in  which  it  was  loaded ; 
fhe  defendant  can  not  be  convicted,  although  he  may  have  thought 
that  the  gun  was  properly  loaded  with  powder  and  ball,  and  although 
he  may  have  intended  to  murder  Lee.'* 

The  State  excepted ;  and  under  our  peculiar  statute  allowing  her  to 
except  and  appeal,  not  for  the  purpose  of  affecting  the  particular  case, 
but  as  a  guide  to  the  lower  courts  in  future,  she  brings  the  case  to  this 
oourt.^  The  instruction  given  was  substantially  correct.  It  is  true 
that  the  law  aims  to  punish  the  intent.  That  Swails,  in  this  case  had  a 
felonious  intent,  can  not  be  doubted.  But  he  lacked  the  ability  and  the 
means  to  carry  the  intent  into  execution.  To  constitute  an  assault, 
the  intent  and  the  present  ability  to  execute,  must  be  conjoined. 

Thus,  in  this  case,  there  was  the  intent  but  not  the  power.  Had  the 
gun  been  loaded  with  ball  or  any  other  destructive  missile,  the  offense 
charged  would  have  been  complete.  Such  shooting  with  a  gun  prop- 
erly loaded,  would  be  one  or  another  grade  of  crime,  according  to  the 
TesuH.  To  shoot  at  and  miss  Lee  would  have  been  an  assault  with 
intent  to  murder.    To  shoot  and  wound,  an  assault  and  battery  with  the 

8  BeT.  Stats.,  p.  877,  sec.  119. 
1  Defkncks.  44 
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like  intent.    To  shoot  and  kill  would  have  been  murder.    But  to  shoot 

at  the  distance  of  forty  feet,  with  an  ordinary  charge  of  powder  and 

wad,  no  matter  under  what  supposition  or  with  what  intent,  was  not 

either  of  these  grades  of  crime.    The  present  ability  to  accomplish  the 

felonious  purpose  was  wanting. 

The  appeal  ie  dismisied. 


ATTEMPT— ASSAULT— POINTING  UNLOADED  PISTOL— ABSENCE  OF 

INTENT  TO  INJUBE. 

McEat  V.  State. 

[44  Tex.  48.] 

In  the  Supreme  Court  of  Texas. 

L  Fointlnff   an 'Unloaded  Pl«tol  at  Another  withoat  an  aotnal  intent  to    de 
phTBioal  injury  is  not  an  assault. 

8.  To  Oonatitnte  an  Assault  tliere  must  be  an  aotnal  intent  to  do  a  physical  injury ;  and 
fear  on  the  part  of  the  prosecutor,  can  not  make  it  an  assault  if  the  intent  is  absent. 

BoBBBTS,  C.  J.  The  charge  of  the  court  which  presents  the  main 
{ Bsae  in  the  case,  is  as  follows :  — 

*'  If  the  Jury  believe,  from  the  evidence,  that  the  defendant  pointed 
an  unloaded  pistol  at  Daniel  Duke  (within  shooting  distance,  if  the 
pistol  had  been  loaded),  with  intent  to  frighten  him,  at  the  same  time 
ordering  him  to  kneel  down,  and  that  the  said  Duke,  not  knowing  that 
the  said  pistol  was  not  loaded,  was  made  to  feel  afraid,  and  caused  to 
kneel  down,  the  defendant  is  guilty  of  an  assault.'* 

This  charge  was  given  at  the  instance  of  the  district  attorney,  the 
facts  in  proof  being  substantially  in  correspondence  with  it.  The 
defendant's  counsel  asked  three  charges,  to  wit:  That  if  the  pistol  was 
not  loaded,  or  if  defendant  could  not  shoot  Duke  with  it,  or  if  he  did 
not  intend  to  shoot  him,  he  could  not  be  convicted ;  which  were  all 
refused  by  the  court.  The  defendant  was  found  guilty  of  a  simple 
assault,  and  fined  twenty-five  dollars.  He  moved  for  a  new  trial 
because  of  the  refusal  of  these  charges,  and  that  the  verdict  was  not 
warranted  by  the  evidence,  as  well  ajs  on  other  grounds,  which  being 
overruled,  he  gave  notice  of  appeal. 

This  charge  above  set  out,  and  the  refusal  of  the  counter  chaises,  are 
the  main  matters  deserving  notice  on  the  appeal. 

This  charge  makes  an  apparent  attempt  to  commit  a  battery  by 
McKay,  which  produces  the  feeling  of  shame  or  fear  in  the  mind  ci 
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Duke,  an  assault.  This  is  believed  to  be  erroneous,  because  the  pistol 
of  McKay  being  unloaded,  it  was  impossible  for  him  to  have  committed 
a  battery  upon  the  person  of  Duke,  and  because  the  actual  injury  in 
mind,  such  as  shame  or  fear,  suffered  by  Duke,  which  was  caused  by 
the  apparent  attempt  of  McKay  to  commit  a  battery  on  his,  Duke's 
person,  is  not  a  legal  injury  that  constitutes  an  assault,. it  being  shown 
that,  by  the  means  used,  McKay  did  not  have  the  ability  to  commit  a 
battery. 

These  propositions,  it  is  believed,  can  be  maintained  by  a  due  con- 
sideration of  the  provisions  of  our  penal  code,  that  define  and  explain 
the  offences  of  assault  and  of  assault  and  battery,  wliich  will  lead  to 
three  important  conclusions,  having  reference  to  this  case:  — 

1.  That  there  is  a  marked  difference  between  the  legal  injury  result- 
ing from  the  act  and  intent  of  the  assailant,  in  the  attempt  to  commit  a 
battery,  and  in  the  actual  injury  of  shame  or  fear,  in  the  mind  of  the 
assailant,  that  may  have  been  intended  and  produced  by  the  act  of  the 
assailant. 

2.  To  effect  the  legal  injury  indictable  as  an  assault,  the  assailant 
must  have  the  ability  to  conmiit  a  battery  by  physical  violence  on  the 
person  by  the  means  used. 

8.  The  actual  injury  of  shame  or  fear  in  the  mind  of  the  assailed  is 
not  a  necessary  element  in  the  offence  of  an  assault,  and  the  legal 
injury  can  exist  as  well  without  it  as  with  it,  and  when  shown  to  have 
been  produced,  it  is  pertinent  in  the  case  only  as  matter  of  aggravation 
to  the  legal  injury. 

An  assault  is  an  attempt  to  commit  a  battery.  The  variation  in  the 
terms  contained  in  the  definition  are  only  different  modes  in  stating  the 
same  thing.  The  definition  is,  that  ''  any  attempt  to  commit  a  battery 
or  any  threatening  gesture  showing  in  itself,  or  by  words  accompany- 
ing it  in  an  immediate  intention,  coupled  with  the  ability  to  commit  a 
battery,  is  an  assault." 

Thus  it  is  necessary  to  understand  precisely  what  it  takes  to  consti- 
tute a  battery.  The  definition  is,  '^the  use  of  any  unlawful  violence 
upon  the  person  of  another,  with  intent  to  injure  him,  whatever  be  the 
means  or  degree  of  violence  used,  is  an  assault  and  battery." 

This  definition  makes  it  necessary  that  two  things  should  concur — 
one  physical,  the  other  mental — an  act,  an  intent  accompanying  it  on 
the  part  of  A.,  when  he  oonmiits  a  battery  on  B.,  each  of  which  requires 
a  particular  examination  separately. 

As  to  the  physical  act  done  by  A.,  let  it  be  supposed  that  A.  strikes 
B.  a  blow  with  a  stick  on  the  head,  and  wounds  him  by  a  bruise  that  is 
painful;  it  is  the  blow  given  by  A.,  and  not  the  wound  left  on  the 
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head  of  B.,  that  constitates  the  physical  act  that  is  meant  in  the  fint 
part  of  the  definition,  by  the  expression,  *'  use  of  violence  upon  the 
person  of  another.'*  Violence  upon  the  person,  as  here  used, 
means  the  force  upon  the  person,  referring  to  the  act  of  A.  in 
using  it  on  the  person,  and  not  to  the  intended  effects  on  B.  on  receiv- 
ing it  on  his  person ;  for  the  existence  of  the  pain,  or  shame,  or  other 
disagreeable  emotion  of  the  mind,  on  the  part  of  B.  as  the  effect  or 
result  of  the  blow  on  his  person  is  wholly  immaterial,  and  need  not  be 
proved^  and  when  proved  in  any  case,  is  proved  only  ajs  an  aggravation 
of,  and  not  as  a  necessaiy  fact  to  the  complete  establishment  of  the 
battery.  The  means  used  by  A.  to  exert  the  force  on  the  person  of 
B.  may  be  anything  capable  of  producing  physical  force,  as  the  hand, 
the  foot,  a  stick,  a  rock  thrown  by  him,  or  a  bullet  shot  out  of  a  gun 
or  pistol  by  him,  so  ajs  to  take  effect  on  the  person,  however  slight 
Hence,  it  is  described  in  the  books  by  the  expression,  '^  the  least  touch- 
ing of  the  person  of  another,'*  the  word  touching  having  reference  to 
the  act  of  A.  that  took  effect  on  the  person  of  B.,  and  not  to  the  bodily 
or  mental  sensation  of  B.  produced  by  it,  further  than  it  did  not  touch 
him.  The  case  above  supposed,  presupposes  and  evinces  that  A.  has 
had  the  physical  capacity  to  do  the  act,  and  also  embraces  the  additional 
element  that  he  intended  to  do  it,  or  that  in  the  act  of  doing  it,  he 
intended  doing  something  else,  which  was  done  so  negligently  or  care- 
lessly, or  recklessly  as  to  be  tantamount  in  law  to  the  intention  to  do 
what  he  did ;  otherwise,  the  act  would  be  purely  accidental,  and  there- 
fore not  culpable. 

In  addition  to  the  physical  act  done  by  A.,  with  the  accompanying 
intention,  direct  or  indirect,  as  just  specified,  it  must  also  be  done 
'*  with  intent  to  injure"  B.  in  order  to  render  the  battery  unlawful 
This  injury  intended  by  A.,  the  assailant,  may  be  to  the  mind  of  B.  as 
well  as  to  his  person.  Our  criminal  code  provides  that  ^^the  injuiy 
intended  may  be  either  bodily  pain,  constraint,  a  sense  of  shame  or 
other  disagreeable  emotion  of  the  mind." 

It  is  not  to  be  understood,  however,  that  the  effects  upon  the  body 
and  mind  here  enumerated  as  examples  embrace  all  of  the  effects  that 
may  be  intended  by  A.,  the  assailant,  to  be  produced  on  the  body  or 
mind  of  B.,  by  the  act  of  A.,  in  committing  a  battery  upon  him.  For 
in  the  same  article  it  is  said,  *'  when  an  injury  is  caused  by  violence  to 
the  person,  the  intent  to  injure  is  presumed,  and  it  rests  witii  the  person 
inflicting  the  injury  to  show  the  accident  or  innocent  intention."  Thus, 
in  a  battery,  when  A.  has  used  physical  force  upon  the  person  of  B., 
the  combined  intention  to  do  the  act  and  to  injure  him  by  doing  it,  thus 
embracing  all  of  the  intents  necessary  to  complete  the  offenses,  what* 


m'kay  v.  state.  693 

ever  thej  may  be,  is  presumed  in  law  as  against  A.,  unless  it  be  shown 
that  the  act  done  by  him  was  purely  accidental,  or  that  the  intention 
with  which  the  act  was  done  by  A.  'was  innocent. 

As  in  a  case  of  homicide,  the  act  of  killing  being  proved,  the  mali- 
cious intent  is  presumed,  and  the  legal  injury  is  held  to  be  consummated, 
whatever  may  be  the  one  of  thousands  of  motives  that  mighthave  prompted 
the  act,  or  whether  any  motive  or  specific  intent  can  be  discovered 
or  not,  unless  some  evidence  can  be  adduced  establishing  a  mitigation, 
excuse,  or  defence. 

In  assault  and  battery,  the  necessary  act,  to  wit,  the  '*  use  of  violence 
upon  the  person  of  another,"  is  easily  understood.  But  the  necessary 
*^  intent  to  injure  him  '*  is  not  so  easily  explained  by  an  affirmative 
description.  Still,  the  necessary  act  being  proved,  the  necessary  intent 
to  injure  is  known  to  exist  as  a  legal  necessity,  whether  we  can  discover, 
understand,  or  explain  it  or  not,  so  that  the  two  concurring  will  consti- 
tute the  legal  injury  of  assault  and  battery,  unless  it  be  shown  that  the 
act  was  accidental  or  the  intention  was  innocent.  It  may,  therefore,  be 
said  that,  practically,  in  legal  contemplation,  the  proof  of  the  neces- 
sary act  either  is  or  carries  with  it  the  proof  of  the  necessary  intention 
to  injure,  so  as  to  constitute  the  legal  injury,  unless  it-  is  rebut- 
ted by  evidence  showing  that  the  legal  presumption  should  not  be  in- 
dulged, which  may  not  be  by  showing  an  absence  of  intention  to  injure, 
but  by  showing  that  the  intention  was  innocent  with  which  the  act  was  done. 

TMs  provision  for  presuming  an  intent  from  the  proof  of  the  act  per- 
Tades  the  whole  criminal  law,  and  is  found  prescribed  in  our  criminal 
code  as  follows :  — 

''Art.  1654.  The  intention  to  commit  an  offence  is  presumed  when- 
ever the  means  used  is  such  as  would  ordinarily  result  in  the  commission 
of  the  forbidden  act.  *" 

''Art.  1655.  On  the  trial  of  any  criminal  action,  when  the  facts 
have  been  proved  which  constitute  the  offence,  it  devolves  on  the 
accused  to  establish  the  facts  or  drcumstances  on  which  he  relies  to 
excuse  or  justify  the  prohibited  act  or  omission."  ^ 

The  term  "  intent  to  injure^'  as  part  of  the  definition  of  an  assault 
and  battery,  like  the  word  malice  in  that  of  murder,  can  not  be  described 
in  its  full  scope  and  meaning  by  an  afltanative  description  only ;  and 
hence  it  is  necessary  to  give  an  explanation  of  it  so  as  to  embrace  any 
and  eveiy  intent  with  which  the  act  of  violence  upon  the  person  of  an- 
other is  committed  which  is  not  shown  to  be  an  innocent  intent,  thus 
giving  a  negative  ajs  well  as  an  affirmative  description  of  what  is  meant, 
both  of  which  is  done  in  our  code.^ 

1  Pato.  Dig.  899, 400.  s  Pato.  Dig.,  art.  S18& 
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Still,  it  is  not  necessary  in  assault  and  battery  that  any  of  the  actoal 
injuries  that  are  expressly  mentioned  in  the  code  shonld  be  felt  or  ex- 
perienced in  body  or  mind  by  B.,  the  party  assailed,  as  the  resolt  of  the 
act  of  A.  making  the  blow  on  the  person  of  B.,  but  the  assault  and 
battery  and  legal  injury  are  complete  if  A.  intended  any  such  injury  in 
striking  the  blow,  and  the  law  makes  him  intend  the  injury  of  some 
sort,  unless  the  act  is  accidental  or  intent  is  innocent,  and  is  so  shown 
to  be. 

It  follows  necessarily,  then,  that  what  A.  did,  and  intended  to  do,  as 
proved  or  presumed,  is  what  the  law  regards  as  the  test  of  the  legal 
injury  in  determining  whether  or  not  the  offence  of  unlawful  assault 
and  battery  has  been  committed,  and  not  the  fact  of  the  pain,  or  con- 
straint, or  sense  of  shame  or  other  disagreeable  emotions  of  the  mind 
of  the  parly  upon  whose  person  the  force  has  been  used  by  the  assail- 
ant. For  tiie  law  regards  the  least  touching  of  the  person  of  another, 
unless  accidentally  or  innocently  done,  an  injury  to  society — to  the 
State  — whether  the  individual  touched  has  thereby  suffered  the  actual 
injury,  either  in  body  or  mind,  intended  by  the  assailant  or  not. 

An  assault  by  A.  upon  B.  embraces  all  the  elements  of  an  assault  and 
battery  on  him,  with  the  single  exception  of  the  want  of  completeness 
in  the  performance  of  the  act  commenced  by  A.,  to  be  done  which,  if 
completed,  would  have  been  a  battery. 

An  assault  is  an  attempt  to  commit  a  battery ;  and  *'  an  attempt  is, 
according  to  common  legal  understanding,  an  intent  to  do  a  thing  com-  i 

bined  with  an  act  which  falls  short  of  the  thing  intended. ' '  ^    The  ci^ao-  j 

ity  to  do  the  violence  upon  the  person  by  the  means  used  is  equally  im-  j 

plied  and  necessary  in  assault  as  in  a  battery ;  and  the  actual  suffering 
of  pain,  constrdnt,  shame,  or  other  disagreeable  emotion  of  the  mind, 
on  the  part  of  the  individual  assailed,  is  equally  unnecessary  as  an  inde* 
pendent  fact,  and  its  non-existence,  if  proved  or  admitted  in  any  case, 
would  not  be  a  full  defence  to  an  action,  either  dvil  or  criminaL  This 
attempt  is  fully  described  in  our  code,  so  as  to  embrace  every  supposa- 
ble  mode  of  assault,  as  follows:  '*  Any  threatening  gesture,  showing  in 
itself,  or  by  words  accompanying  it,  an  immediate  intention,  coupled 
with  the  ability  to  conmiit  a  battery,  is  an  assault. ''  It  must  be  noticed 
that  this  does  not  say  *'  intention,  coupled  with  the  ability  to  conmiit  '* 
an  injury  on  the  individual,  but  *'  intention  coupled  with  the  ability  to 
commit  a  battery  '*  on  him,  which  embraces  the  abOity  and  the  inten- 
tion to  use  violence  upon  the  person  of  the  individual,  and  also  the  in- 
tention to  thereby  inflict  injury  of  body  or  mind  on  him,  as  heretofore 
explained  as  being  either  proved  or  presumed. 

1 1  BUh.  Ozim.  L.,  MO.  (M». 


m'kat  v.  state.  695 

Nor  does  it  say  any  threatening  gesture,  showing  in  itself,  or  by  words 
accompanying  it,  an  immediate  intention,  coupled  with  an  apparent 
ability  to  conmiit  a  battery,  substituting  in  law,  the  appearance  of  an 
assault  for  an  assault  in  fact.  To  prevent  such  a  construction,  the 
code  provides  that  *'  by  the  terms  '  coupled  with  an  ability  to  conmiit,' 
as  used  in  article  476,  is  meant:  1.  Thatthe  person  making  ttie  assault 
must  be  in  such  a  position  that.  If  not  prevented,  he  may  inflict  a  bat- 
tery  on  the  person  assailed.  2.  That  he  must  be  in  such  distance  of 
the  person  so  assailed  as  to  make  it  within  his  power  to  commit  the  bat- 
tery by  the  use  of  the  means  with  which  he  attempts  it.'*  And,  lest  that 
should  not  be  plain  enough,  it  is  added  that  *'  it  follows  that  one  who  is 
at  the  time  of  making  an  attempt  to  conmiit  a  battery  under  such  re- 
straint as  to  deprive  him  of  the  power  to  act,  or  who  is  at  so  great  a 
distance  from  the  person  assailed  as  that  he  can  not  reach  his  person  by 
the  use  of  the  means  with  which  he  makes  the  attempt,  is  not  guilty  of 
an  assault.*'  And  still  not  satisfied  with  that,  it  is  added  that  '*  point- 
ing an  unloaded  gan,  or  the  use  of  any  like  means  with  which  no  injury 
can  be  inflicted,  can  not  constitute  an  assault." 

The  word  injury,  as  used  in  this  last  sentence,  means  the  legal  injury 
produced  by  an  intentional  use  of  force  on  the  person  of  another,  and 
not  the  actual  injuiy  of  pain,  or  constraint,  or  shame,  or  other  disagree- 
able emotions  of  the  mind  in  the  person  assailed.  For,  if  the  legal  in- 
jury or  violence  to  the  person  was  Inflicted  by  the  means  used,  it  would 
not  be  material  that  it  should  produce  the  actual  injury  of  the  body  or 
mind,  such  as  shame,  fear,  and  the  like,  provided  any  injury  was  in- 
tended. The  word  injury  is  used  in  these  two  different  senses  in  ex- 
planation of  this  offence,  from  which  arises  the  only  obscurity  or 
uncertainty  attending  the  subject;  but  all  which,  it  Is  believed,  is  sus- 
ceptible of  an  easy  explanation  in  harmony  with  the  principles  that  have 
been  announced.  For  instance,  *^  when  an  injury  is  caused  by  violence 
to  the  person,  the  intent  to  injure  is  presumed,  and  it  rests  with  the  per- 
son inflicting  the  injuiy  to  show  the  accident  or  innocent  intention.'' 
Here,  it  is  tiie  legal  injury  that  is  caused  by  the  violence  to  the  person 
dan  from  which  tke  intention  to  commit  the  actual  injury  of  the  body 
or  mind  of  the  person  assailed  is  presumed. 

And  again,  **  any  means  used  by  the  person  assaulting,  as  by  spitting 
in  the  face  or  otherwise,  which  is  capable  of  inflicting  an  injury,  comes 
within  the^efinition  of  an  assault,  or  an  assault  and  battery,  as  the  case 
may  be."  Here  it  is  used  in  the  sense  of  a  legal  injury,  caused  by 
physical  violence  used  or  attempted  on  the  person,  as  it  is  in  the  article 
last  quoted.  This  is  so  inferred  from  the  example  given  of  physical 
force,  as  spitting  in  the  fiice,  as  well  as  those  given  in  the  preceding 
article,  all  of  which  as  enumerated  are  appropriate  means  for  inflicting 
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physical  force  upon  the  person,  and  none  of  them  that  are  enumerated 
are  appropriate  means,  such  as  words,  threats,  hostile  appearances,  or 
the  like,  caLcolated  to  produce  a  moral  or  mental  force  upon  the  mind  of 
the  person  assailed. 

Threats  and  hostile  appearances  would  often  be  as  appropriate  means 
of  produchig  the  actual  injury  of  constraint,  shame,  or  other  disagree- 
able emotions  of  the  mind,  as  blows  with  the  hand,  and  frequently  more 
so,  and  it  is  hardly  to  be  supposed  that  they  would  have  been  omitted 
in  the  very  careful  enumeration  of  the  means  that  could  be  used  in  com- 
mitting an  assault,  or  assault  and  batteiy. 

In  this  view  of  the  provisions  of  the  code,  it  is  not  intended  to  lay 
down  authoritatiye  rules,  as  applicable  to  other  cases  coming  under  the 
articles  reviewed,  which  are  not  directly  applicable  to  this  case,  but  to 
present  general  views  preparatory  to  the  proper  consideration  of  the 
main  question  here  now,  which  is.  What  is  the  legal  effect  of  the  pistol 
being  unloaded? 

Now,  to  apply  these  principles,  so  far  as  applicable,  as  deduced 
from  our  penal  code,  to  the  facts  of  this  case,  and  to  the  charge  of  the 
court  thereon.  McKay  pointed  an  unloaded  pistol  at  and  threatened 
to  shoot  Duke,  ordering  him  to  get  on  his  knees,  which  he  did.  This 
was  an  act  in  itself,  and  coupled  with  words  showing  an  intention  to 
shoot  him,  with  the  intent  to  put  him  under  constraint,  and  to  produce 
shame  or  other  disagreeable  emotion  of  his  mind.  It  was  clearly  an 
apparent  assault,  and  to  Duke,  who  was  doubtless  ignorant  that  the 
pistol  was  unloaded,  it  was  calculated  to.  and  did  excite  fear,  and  a 
reasonable  apprehension  of  death  or  serious  bodily  injury,  and  was  so 
intended  by  McKay.  It  falls  short  of  an  assault  under  our  code, 
because  it  is  expressly  declared  therein  that  pointing  an  unloaded  gun 
at  a  person  can  not  be  an  assault,  giving  the  reason,  in  the  same  con- 
nection, that  it  is  a  means  with  which  no  injury  can  be  inflicted,  and 
it  might  be  added,  that  the  person  pointing  the  gun,  knowing  it  to 
be  unloaded,  could  not  possibly  intend,  then,  to  shoot  the  person 
pointed  at. 

The  injury  that  such  an  act  can  not  produce  is  the  legal  injury  of 
physical  violence  to  the  person  of  the  individual  pointed  at,  in  contra- 
distinction to  the  actual  injury  of  him  by  constraint,  shame,  or  other 
disagreeable  emotion  of  the  mind,  which  latter  injury  it  most  assuredly 
could,  and  generally  would,  be  almost  certain  to  produce.  If  it  had 
been  intended  to  make  this  actual  injury  of  constraint  or  fear,  when 
produced  by  any  adequate  means,  the  test  of  the  criminality  of  the  act 
producing  it,  surely  the  Legislature  would  not  have  picked  out  the 
pointing  of  a  gun,  though  unloaded,  as  the  one  to  exempt,  as  a  means 
that  could  not  produce  it,  which  act,  above  all  others,  most  commonly 
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produces  that  effect,  when  it  is  not  known  by  the  person  pointed  at  to 
be  unloaded.  Yet  it  is  so  declared,  without  qualification,  condition,  or 
exception,  that  ^*  pointing  an  unloaded  gun  can  not  constitute  an 
assault.'* 

Seriously  threatening  a  man  to  kill  him,  done  in  anger,  is  well  cal- 
culated to  produce  the  same  effect,  generally  in  a  lighter  degree  only, 
and  it  is  not  enumerated  as  one  of  the  means  that  can  produce  the 
legal  injury  that  is  indictable  as  an  assault.  Both  together,  pointing 
the  unloaded  pistol  and  the  threats,  as  in  this  case,  would  not  alter 
the  nature  of  the  actual  injury  of  coAstraint  or  fear,  or  disagreeable 
emotion,  but  could  only  increase  it  in  degree,  which  increase  is  only  a 
matter  of  aggravation,  and  can  not  be  made  a  distinct  ground  of  legal 
injury,  when  neither  the  pointing  the  unloaded  pistol  nor  the  threats, 
separately,  can  amount  to  a  legal  injury.^  As  the  acts  and  words  of 
McKay  put  Duke  under  constraint,  it  may  amount  to  false  imprison- 
ment, which  may  be  accomplished  by  threats  and  various  other  means 
not  amounting  to,  and  do  not,  therefore,  necessarily  include  an  assault.^ 
When  '*  words  are  used,  which  are  reasonably  calculated  to  produce 
and  do  produce  an  act  which  Is  the  immediate  cause  of  death,  it  is 
homicide,'*  committed  by  the  person  using  them,  and  is  then  of  such 
serious  consequence  that  the  law  takes  notice  of  the  words  as  constitut- 
ing the  cause  of  the  death.^  There  is  no  provision  giving  such  or 
similar  effect  to  mere  words  in  the  minor  offences,  such  as  assault. 

Whether  pointing  an  unloaded  gun  or  pistol  is  an  assault,  when  the 
person  pointed  at  is  ignorant  of  the  fact  of  its  being  unloaded,  has  long 
been  a  mooted  question,  which  has  been  decided  both  ways  by  the 
oourts,  in  both  England  and  America,  and  as  a  question  at  common 
law,  in  reference  to  all  of  the  decided  cases  bearing  upon  it,  civil  and 
criminal,  it  is  one  of  dlflSculty,  that  has  often  been  liable  to  changes  of 
opinion  and  decisions,  as  may  be  seen  by  reference  to  the  numerous 
cases  cited  in  the  elaborate  brief  of  the  attorney-general  in  this  case,  for 
the  definite  settlement  of  which  long-continued  conflict,  it  may  be  pre* 
sumed,  it  was  positively  and  unqualifiedly  declared  in  the  penal  code, 
that  ^'  pointing  an  unloaded  gun,  or  the  use  of  any  like  means,  with 
which  no  injury  can  be  inflicted,  can  not  constitute  an  assault,"  which 
would  be  imperative  on  this  court,  had  all  the  decisions,  both  in  England 
and  America,  been  one  way,  and  that  against  this  rule.  Instead  of  being 
vasdllating,  and  conflicting  as  they  have  been. 

Mr.  Bishop,  in  his  most  valuable  work  on  criminal  law,  says :  — 

*'An  assault  is  any  unlawful  physical  force,  partly  or  fully  put  in 

1  See  Orim.  Code,  from  arte.  S187  [476]  to  •  Peso.  Dig.,  art  S169  {908}, 

SU8  [486],  both  inclaslTe,  Paao.  Dig.  *  Paso.  Dig.,  art  »07  [646]. 
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motion,  which  creates  a  reasonable  apprehension  of  inunediate  physical 
injury  to  a  homan  being/'  ^ 

In  the  explanation  of  the  different  parts  of  the  definition,  he  says,  in 
reference  to  the  peril  or  fear:  ^^There  is  no  need  that  the  parly  assailed 
be  pat  in  actual  peril,  if  only  a  well  founded  apprehension  of  danger  is 
created,"  for  the  suffering  is  the  same  in  one  case  as  in  the  other,  and 
the  breach  of  the  public  peace  is  the  same.  He  then  gives  the  point- 
ing an  unloaded  pistol  ajs  an  instance,  and  says:  ^^ There  must  be,  in 
such  cases,  some  power,  actual  or  apparent,  of  doing  bodily  harm,  but 
apparent  power  is  sufficient/' 

This  makes  an  apparent  force  sufficient  if  it  creates  a  well  grounded 
apprehension  of  peril  in  the  party  assailed,  and  is  believed  to  be  con- 
trary to  the  provisions  of  our  code  in  two  respects,  to  wit,  the  apparent 
force  is  made  tantamount  to  the  actual,  and  the  well  grounded  appre- 
hension of  peril  on  the  part  of  the  assailed  is  made  one  of  the  elements 
of  assault,  whereas,  by  our  code,  if  on  the  part  of  the  assailant,  the  act 
coupled  with  the  necessery  intent  to  injure,  as  proved  or  presumed,  is 
sufficient,  it  is  immaterial  whether  or  not  fear  of  danger  or  well  grounded 
apprehension  of  peril  is  created  on  the  assailed,  or  even  whether  he  was 
aware  of  the  attempt  or  not. 

If  the  pistol  had  been  loaded,  and  otherwise  in  condition  to  shoot 
when  it  was  intentionally  pointed  at  Duke,  within  a  distance  that  it 
could  take  effect  if  discharged,  the  manifestation  of  anger,  and  the 
threats  of  McKay  would  have  constituted  extraneous  and  affirmative  evi- 
dence of  an  express  intention  to  Injure,  necessary  and  sufficient  to 
make  the  assault  complete.  So,  too,  the  pointing  the  pistol  alone,  under 
like  circumstances  if  loaded,  without  the  manifestation  of  anger  and 
the  threats,  would  of  itself  carry  with  it  the  presumption  of  the  neces- 
sary intention  to  injure.  Such  act  intentionaUy  done  by  McKay  would 
have  put  in  imminent  danger  the*  life  of  Duke,  who  had  given  him  no 
just  cause  to  do  it,  and  it  is  difficult  to  imagine  how  it  could  be  possible 
to  show  McKay's  intention  in  doing  such  an  act  to  be  innocent. 

But,  on  the  other  hand,  the  pistol  being  unloaded,  the  pointing  of  it 
was  not  an  act,  nor  the  commencement  of  an  act,  that  could  possibly 
have  resulted  in  a  battery  by  such  a  use  of  it,  and,  therefore,  the  act 
necessary  as  an  ingredient  in  an  assault  was  totally  wanting.  For  the 
error  in  the  charge  of  the  court,  the  judgment  is  reversed  and  the  cause 
rema 

Bevened  and  remanded. 

1  VoL  S»  MO.  88. 
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ATTEMPT    TO  COBCmT    FELONY— BURGLABY— IMPOSSIBILITY   BY 

ACT  OF  THIBD  PABTY. 

B.  V.  MgPhebson. 

[8  Jnr.  (K.  8.)  623.] 
In  the  English  Court  of  Oriminod  Appeal^  Baster  Termy  1857. 

Attempt  to  Oommlt  V«lony— Bnrfflaxy— Ooods  to  Obtain  whlob  House  waa 
Jfaitared  Prevloiuily  Bomoved.— M.  was  iadloted  for  breaking  and  entering  a 
dwelling- house,  and  stealing  certain  speoiiled  goods.  At  the  trial  it  was  shown  that, 
before  IL  broke  into  the  honse,  the  goods  had  been  taken  by  an  earlier  borglar,  but 
there  were  other  goods  there  belonging  to  the  prosecutor.  The  jury  found  (he  prisoner 
not  gnUty  of  the  felony  charged,  but  guilty  of  breaking  and  entering  the  dwelling-house 
of  the  prosecutor,  and  attempting  to  steal  his  goods  therein.  H$id,  that  there  was  ne 
**  attempt"  to  steal  the  goods  charged,  and  the  yerdiot  could  not  be  sustained. 

The  following  case  was  reserved  by  the  Recorder  of  Manchester : 
^*  Andrew  McPherson  was  tried  before  me  at  the  Manchester  City  Ses- 
sions on  the  28th  of  February,  1857,  on  an  indictment  for  breaking  and 
entering,  on  the  19th  of  Febniary,  1857,  the  dwelling-honse  of  Mark 
Fowler,  at  Manchester,  and  stealing  therein  eight  silver  spoons  and  other 
spoons,  one  dress,  one  umbrella,  two  waistcoats,  two  brooches,  and  one 
pair  of  stays,  his  property,  of  the  value  of  £10.  The  prisoner  pleaded 
not  guilty.  At  the  latter  end  of  January,  the  prosecutor  went  to  spend 
some  time  in  the  country.  The  house  in  Manchester  was  locked  up  and 
left  without  any  person  in  it.  His  wife  came  over  to  Manchester  gen- 
erally once  a  week  to  see  that  all  was  safe,  and  the  last  time  she  was 
there,  before  the  19th  of  February,  was  on  Wednesday,  the  11th.  The 
house  was  then  all  right,  and  all  the  articles  mentioned  in  the  indict- 
ment safe,  and  in  the  places  where  she  had  left  them.  On  the  19th  of 
February,  a  little  after  five  o'clock  in  the  evening,  the  prisoner  and  an- 
other man  with  him  were  standing  at  the  front  door  of  the  prosecutor's 
house.  The  prisoner  was  next  to  the  door,  which  he  unlocked,  opened, 
and  went  into  the  house,  and  pushed  the  door  to  behind  him.  The  wit- 
ness who  saw  this  went  directly  to  a  Mr.  Lord,  who  lived  next  door 
but  one  to  the  prosecutor,  and  he  went  instantly  to  the  prosecutor's 
house.  The  door  was  not  fastened.  He  pushed  it  open  and  went  in, 
and  saw  the  prisoner  coming  down  stairs,  and  called  out  to  him, 
*  Hallo  I  what  are  you  doing  there?'  On  his  calling  out,  the  other 
man,  who  had  entered  with  the  prisoner,  came  out  of  the  kitchen, 
rushed  forcibly  past  the  witness  in  the  lobby,  got  out  at  the  front  door 
and  escaped.  The  prisoner  ran  down  the  stairs,  and  made  for  the  back 
door.  The  witness  followed,  and  caught  hold  of  his  coat-lap.  Just  ajs  he 
got  out  of  the  door ;  the  prisoner's  ooat-lap  slipped  through  his  handi 
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but  he  followed,  and  the  prisoner  fell  aboat  eighty  yards  from  the  house, 
and  the  witness  secured  him.  Upon  the  prisoner  nothing  whatever  waa 
found  except  a  skeleton  key,  with  which  he  had  unlocked  the  prosecu- 
tor's door.  The  man  who  came  out  of  the  kitchen  had  nothing  in  his 
hand,  and  nothing  had  been  taken  out  of  the  kitchen.  On  examining 
the  house  after  the  prisoner  was  taken,  the  rooms  upstairs  were  all  in 
confusion ;  things  were  very  much  upset,  drawers  broken  open,  and  to 
such  an  extent,  both  there,  and  in  the  parlor  down  stairs,  as  to  make  it 
quite  impossible  that  all  this  could  have  been  done  by  the  prisoner  and 
his  companion  between  the  time  that  they  entered  the  house  and  the 
time  when  they  were  disturbed  by  Lord,  which  could  not  have  been  more 
than  from  two  to  three  minutes.  All  the  articles  mentioned  in  the  in- 
dictment  were  missing,  and  all  of  them,  with  the  exception  of  the  um- 
brella, which  was  taken  from  the  parlor,  had  been  taken  from  different 
rooms  upstairs ;  and  the  jury  were  of  opinion  that  all  the  articles  men- 
tioned in  the  indictment  had  been  stolen  from  the  house  by  some  person 
or  persons,  whom  they  could  not  say,  before  the  time  when  the  prisoner 
so  broke  and  entered  it  as  aforesaid.  There  were  other  goods  and  chat- 
tels of  the  prosecutor  still  remaining  in  the  house,  which  the  prisoner 
might  have  taken.  The  jury,  by  their  verdict,  found  that  the  prisoner 
was  not  guilty  of  the  felony  charged,  but  that  he  wasg^ty  of  breaking 
and  entering  the  dwelling-house  of  the  prosecutor,  and  attempting  to 
steal  his  goods  therein.  The  question  for  the  opinion  of  the  court  is, 
whether  this  verdict  can  be  supported  on  this  indictment,  none  of  the 
articles  named  in  the  indictment  having  been  in  the  prosecutor's  house 
at  the  time  it  was  so  broken  and  entered  by  the  prisoner.  Sentence  is 
deferred.    The  prisoner  remains  in  gaol." 

No  counsel  appeared  for  the  prisoner. 

Taylor^  for  the  prosecution.  The  question  is,  whether,  under  the 
ninth  section  of  the  14th  and  15th  Victoria,^  the  prisoner  can  be  con- 
victed of  attempting  to  commit  the  particular  felony  charged  in  the 
indictment.  The  jury  have  found  that  he  was  guilty  of  breaking  and 
entering  the  dwelling-house  of  the  prosecutor,  and  attempting  to  steal 
his  goods  therein.  [Colbbidob,  J.  Yon  must  not  confound ' '  attempt ' ' 
with  '^  intention.''  Cockbubn,  C.  J.  If  you  charge  a  man  with  steal- 
ing or  attempting  to  steal  certain  specified  articles,  you  can  not  con- 
vict him  of  stealing  or  attempting  to  steal  other  goods.]  Suppose  a 
man  was  indicted  for  stealing  a  £5  note  from  the  person  of  another,  and 
it  turns  out  that  there  is  nothing  in  that  other's  pocket,  could  he  not 
be  convicted  of  attempting  to  steal  from  the  person?  [Cockbubn,  C.  J. 
There  is  a  diif  erence  between  an  attempt  and  an  intention.  There  can 
be  no  attempt  asportare  if  there  is  nothing  to  carry  away.    If  a  man 

1  ch.  100. 
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intends  to  commit  marder  and  goes  to  the  place  where  he  believes  his 
intended  victim  to  be,  with  the  intention  of  killing  him,  bat  does  not 
find  him,  he  can  make  no  attempt ;  he  merely  attempts  to  carry  an 
intention  into  effect.]  An  attempt  to  commit  a  felony  ejusdem  generis 
with  that  charged  in  the  indictment  is  within  the  statute.  Here  there 
was  a  breaking  and  entering,  and  attempting  to  commit  a  larceny. 

CocKBURN,  C.  J.  I  am  of  opinion  that  this  conviction  can  not  be 
sustained.  The  prisoner  was  indicted  for  breaking  and  entering  a 
dwelling-house,  and  stealing  therein  certain  specified  chattels ;  and  the 
jury  have  found  that  although  the  prisoner  broke  and  entered  with  the 
intention  of  stealing,  yet  before  he  did  so  somebody  else  had  been  and 
taken  the  articles  named  in  the  indictment.  Now,  by  a  recent  statute, 
it  is  provided  that  a  person  may  be  convicted  of  an  attempt  if  the 
proof  falls  short  of  the  complete  offence.  The  word  *^ attempt"  has 
a  very  distinct  meaning  from  **  intent.'*  An  attempt  is  that  which,  if 
it  had  succeeded,  would  be  the  offence  in  question.  In  this  case  such 
an  attempt  never  could  have  resulted  in  the  actual  completion  of  the 
offence,  because  the  juiy  find  that  the  articles  specified  in  the  indict- 
ment had  been  previously  removed.  The  prisoner  might  have  been 
convicted  of  an  attempt  to  commit  the  offence  charged  in  the  indict- 
ment if  the  specified  articles  had  been  in  the  house ;  but  as  they  were 
not  there,  although  he  broke  in  with  the  intent,  he  could  not  be  con* 
victed  of  the  attempt  to  steal  them. 

The  other  members  of  the  court  concurred. 

Conviction  quashed. 


ATTEMPT  ^LARCENY  — TO  BE  INDICTABLE  MUST  HAVE  ENDED  IF 

UNINTERRUPTED  IN  COMMISSION  OF  ACT. 

Bbo.  v.  Collins. 

[9  Cox,  478 ;  2  B.  &  H.  Lead.  Cr.  Cas.  478.] 
In  the  English  Court  for  Crown  Cases  Reserved^  1864. 

1.  To  Oonatitate  an  Attempt,  there  most  be  saoh  a  beginning  as,  if  anintermpted,  would 
end  in  the  oompletion  of  the  act. 

%  Att«mFtS2i«  to  Steal —VothlaiT  boiiur  in  Pookot.  —  0.  was  indicted  for  attempting 
to  commit  a  felony  by  putting  hii  hand  into  A.'b  pocket  with  intent  to  steal  the  property 
there.  The  OTidence  was  that  he  had  put  his  'hand  in  A.'s  pocket,  bnt  there  was  no 
proof  that  there  was  anything  in  the  pocket,  fl'eld,  that  the  prisoner  donld  not  be  oon- 
Tieted  of  the  attempt  charged. 

The  following  case  was  reserved  by  the  Deputy  Assistant  Judge  in 
the  Middlesex  Sessions :  — 

The  prisoners  were  tried  before  me  at  the  Middlesex  Sessions  on  an 
Indictment  which  stated  that  they  unlawfully  did  attempt  to  commit  a 
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certain  felony ;  that  is  to  saj,  they  did  there  put  and  place  one  of  tfad 
hands  of  each  of  them  into  the  gown  pocket  of  a  certain  woman, 
whose  name  is  to  the  jurors  unknown,  with  intent,  the  property  of  the 
said  woman  in  the  said  gown  pocket  then  being,  from  the  person  of 
the  said  woman  to  steal,  etc.  The  evidence  showed  clearly  that  one 
of  the  prisoners  put  his  hand  into  the  gown  pocket  of  a  lady,  and  that 
the  others  were  all  concerned  in  the  transaction.  The  witness  who 
proved  the  case  said,  on  cross-examination,  that  he  asked  the  -lady 
if  she  had  lost  anything,  and  she  said,  ''No.'*  For  the  defence  it 
was  contended  that  to  put  a  hand  into  an  empty  pocket  was  not  an 
attempt  to  commit  a  felony,  and  that,  as  it  was  not  proved  afSrmatlvely 
that  there  was  any  property  in  the  pocket  at  the  time,  it  must  be  taken 
that  there  was  not ;  and,  as  larceny  was  the  stealing  of  some  chattd, 
if  there  was  not  any  chattel  to  be  stolen,  putting  the  hand  in  the  pocket 
could  not  be  considered  as  a  step  toward  the  completion  of  the  offence. 
I  declined  to  stop  the  case  upon  this  objection ;  but  as  such  cases  are 
of  frequent  occurrence  I  thought  It  right  that  the  point  should  be 
determined  by  the  authority  of  the  Court  of  Criminal  Appeal.  The 
Jury  found  all  the  prisoners  guilty ;  and  the  question  upon  which  the 
opinion  of  your  lordships  is  respectfully  requested  is  whether  under 
the  circumstances  the  verdict  is  sustainable  in  point  of  law.  The 
prisoners  are  in  custody  awaiting  sentence.  This  case  was  argued  on 
the  4th  of  June,  1864,  before  Cockbubn,  C.  J.,  Williams,  J.,  Mabtdt, 
B.,  Cbohpton,  J.,  and  Bkamwell,  B. 

Poland^  for  the  prisoners. 

There  is  no  doubt  that  the  prisoners  would  be  punishable  under  the 
Vagrant  Acts  as  suspected  persons,  frequenting  a  street  with  intent  to 
commit  felony ;  but  the  offence  laid  in  the  indictment  is  not  made  out; 
for  there  was  no  property  in  the  lady's  pocket. 

Mabtin,  B.    It  never  was  proved  that  there  was  no  property  there. 

Cbompton,  J.  It  is  important  to  notice  how  the  indictment  was 
framed.  The  prisoner's  are  charged  with  putting  their  hands  into  the 
pocket  *'  with  intent  the  property  of  the  said  woman,  in  the  said  gown 
pocket  then  being,  from  the  person  of  the  said  woman  to  steaL" 

Poland.  In  Begina  v.  McPherson^'^  the  prisoner  was  indicted  for 
breaking  and  entering  a  dwelling-house  and  stealing  therein  certain 
goods  specified  in  the  indictment,  the  property  of  the  prosecutor.  At 
the  time  of  the  breaking  and  entering,  the  goods  specified  were  not  in  the 
house,  but  there  were  other  goods  there  the  property  of  the  prosecutor. 
The  Jury  acquitted  the  prisoner  of  the  felony  charged,  but  found  him 
guilty  of  breaking  and  entering  the  dwelling-house  of  the  prosecutor, 

1  Dewt.  A  B.  0. 0. 197. 
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and  attempted  to  steal  his  goods  therein*  This  court,  however,  held 
that  the  conviction  was  wrong,  as  there  was  no  attempt  to  commit  the 
*^  felony  charged  *'  within  the  meaning  of  the  14  and  15  Victoria.^  In 
the  coarse  of  the  aigoment  of  that  case  Bramwell,  B«,  says  :^  *'  The  ar- 
gument that  a  man  putting  his  hand  into  an  empty  pocket  might  be  con- 
victed of  attempting  to  steal  appeared  to  me  at  first  plausible ;  but  sup- 
pose  a  man  believing  a  block  of  wood  to  be  a  man  who  was  his  deadly 
enemy,  struck  it  a  blow  intending  to  murder,  could  he  be  convicted  of  at- 
temirting  to  murder  the  man  he  took  it  to  be?  *'  Again  Cockbum,  C. 
J. ,  in  delivering  judgment,  says :  ^  *'  The  word  attempt  clearly  conveys 
with  it  the  idea  that  if  the  attempt  had  succeeded,  the  offence  charged 
would  have  been  committed  and,  therefore,  the  prisoner  might  have 
been  convicted  if  the  things  mentioned  in  the  indictment  or  any  of  them 
had  been  there ;  but  attempting  to  commit  a  felony  is  clearly  distinguish- 
able from  intending  to  commit  it."  This  case  is  the  same  and  it  is  sub- 
mitted there  is  a  clear  distinction  between  the  intent  to  steal  (for  which 
the  prisoners  were  punishable  under  the  Vagrant  Act)  and  an  attempt 
to  steaL  If  the  goods  had  not  been  specified  as  '^  in  the  said  gown 
pocket  then  being,''  an  indictment  might,  perhaps,  have  been  framed 
which  would  have  been  supported  by  the  evidence. 

Brahwkll,  B.  Did  not  the  prisoner  furnish  evidence  against  himself 
by  putting  his  hands  into  the  pocket?  Can  you  not  infer  something 
from  that? 

Poland.  It  was  a  mere  voyage  of  discovery.  As  in  the  case  of  the 
log  of  wood  an  intent  to  murder  would  not  be  an  attempt  to  murder ;  so  in 
the  case  of  an  empty  pocket  an  intent  to  steal  would  not  amount  to  an 
attempt  to  steaL  In  Rex  v.  /Scudder,^  on  an  indictment  for  administering 
a  drug  to  a  woman  to  procure  abortion,  she  not  being  quick  with  child, 
it  appeared  from  the  evidence  that  the  woman  was  not  with  child  at  all ; 
whereupon  it  was  held  by  the  twelve  judges  that  the  conviction  was 
wrong,  although  it  was  proved  that  the  prisoner  thought  she  was  with 
child,  and  gave  her  the  drug,  with  intent  to  destroy  the  child. 

CocKBuitN,  C.  J.  The  prisoner  had  a  double  purpose,  first,  to  as- 
certain if  there  was  anything  in  the  pocket ;  secondly,  to  take  it  if  there 
was. 

Mabtin,  B.  He  attempted  to  steal  something  but  was  foiled  because 
there  was  nothing. 

Metcalfe  J  for  the  Crown.  Where  an  intent  is  shown,  any  overt  act, 
coupled  therewith  will  amount  to  an  attempt.  There  would  be  no  such 
overt  act  in  shooting  at  a  log ;  it  would  be  altogether  a  mistake.  This 
case  would  be  more  like  shooting  at  a  person  in  chain-armor. 

1  oh.  100,  MO.  0.  *  Dean.  A  B.  0. 0.  al  p.  Ml. 

i  Dean.  A  B.  0. 0.  at  p.  SOL  *Z  Oar.  A  P.  605 ;  1  Koody  0.  C.  S16. 
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CocKBXTBNy  C.  J.  No;  this  case  would  have  resembled  shootiiig  at 
a  man  in  chain-armor  if  there  had  been  a  purse  tied  in  the  lady's 
pocket.  There  must  be  an  attempt,  which  if  successful  constitutea  the 
full  offence.  Suppose  a  man  were  to  go  into  a  house  without  breaking 
and  entering  it  with  intent  to  steal  and  were  to  find  the  house  empty, 
could  he  be  convicted? 

Metcalfe.  It  is  submitted  that  he  could  be  if  it  were  a  place  where 
goods  are  usually  deposited. 

Cbompton,  J.  Suppose  a  man  were  to  buy  a  pistol  with  intent  to  rob 
and  murder  another  in  a  lane,  and  the  man  who  was  to  be  murdered 
never  came,  the  intent  would  not  be  enough  without  the  attempt 

CocKBUBN,  C.  J.  We  are  of  opinion  that  this  conviction  'can  not  be 
supported  and  in  so  holding  it  is  necessary  to  observe  that  from  the 
case  submitted  to  us,  the  question  of  whether  there  was  anything  in  the 
pocket  of  the  woman  which  might  have  been  the  subject  of  larceny  if 
the  prisoner  had  not  been  interrupted  does  not  appear  to  have  been  left 
to  the  jury.  The  question  we  are  asked  seems  to  be  whether  an  at- 
tempt at  larceny  can  be  conunitted  by  a  person  putting  his  hand  into 
another's  pocket  for  the  purpose  of  committing  a  larceny,  there  being 
at  the  time  nothing  in  the  pocket.  Now,  we  are  far  from  saying  that  if 
the  question  whether  there  was  anything  in  the  pocket  had  been  laid  be- 
fore the  jury,  there  was  not  evidence  upon  which  they  might  have 
found  in  the  affirmative ;  but  that  question  not  having  been  put  we  are 
of  opinion  that  assuming  the  fact  to  be  that  there  was  nothing  in  the 
pocket  of  the  woman  the  offence  could  not  be  committed.  The  ques- 
tion might  have  been  submitted  to  the  jury  and  they  might  have 
found  that  there  was  something  in  the  woman's  pocket,  but  that  not 
having  been  done,  the  conviction  can  not  be  sustained 

Canvidian  quashed. 


MAILINQ  OBSCENE  LITERATURE— GIVING  INFORMATION— NO  SUCH 

PERSON  IN  EXISTENCE. 

U.  S.  v.  Whittdbr. 

[7Cent.  L.  J.  61]. 

In  tJie  United  States  Circuit  Court  for  the  Eastern  District  of  Missouri^ 

1878. 

The  Prisoner  was  Indicted  ander  a  statnte  for  sending  throngh  the  mall  a  leUer  giving 
information  of  a  prohibited  character,  e.ff.,  aa  to  where  artidee  to  prevent  conception 
coQld  be  procured.  The  letter  was  sent  hj  the  prisoner  addressed  *<  Miss  Nettie  Har- 
lan,** in  answer  to  one  from  snch  alleged  person,  who  was  in  fact  only  a  detective  seek* 
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ing  to  daooy  the  priMB«r  Into  fimitliliig  eridenoe  against  himaoU.  Meid,  that  aa  then 
wiaa  noanoh  peraon  as  **Mia8  Kettle  Harlan/*  the  priaoner  did  not  give  Information  ol 
the  kind  prohibited  to  her  and  waa  not  guilty. 

This  is  an  indiotment  founded  on  an  act  of  Congress,  approved  July 
12,  1865,  which  provides  that:  ^' Every  obscene,  lewd,  or  lascivious 
book,  pamphlet,  pictore,  paper,  wilting,  print,  or  other  publication  of 
an  Indecent  character,  and  every  article  or  thing  designed  or  intended 
for  the  prevention  of  conception  or  procuring  of  abortion,  and  every 
article  or  thing  intended  or  adapted  for  any  indecent  or  immoral  use, 
and  every  written  or  printed  card,  circular,  book,  pamphlet,  advertise- 
ment, or  notice  of  any  kind  giving  information,  directly  or  indirectly, 
where  or  how,  or  of  whom,  or  by  what  means,  any  of  tiie  hereinbefore 
mentioned  matters,  articles  or  things  may  be  obtained  or  made,  and 
every  letter  upon  the  envelope  of  which,  or  postal  card  upon  which,  in* 
.decent,  lewd,  obscene,  or  lascivious  delineations,  epithets,  terms  or 
language  may  be  written  or  printed,  are  hereby  declared  to  be  noiH 
mailable  matter,  and  shall  not  be  conveyed  in  the  mails,  nor  delivered 
from  any  post-ofllce,  nor  by  any  letter-carrier ;  and  any  person  who  shall 
knowingly  deposit  or  cause  to  be  deposited,  for  mailing  or  delivery,  any 
thing  declared  by  tliis  section  to  be  non-mailable  matter,  and  any  per- 
son who  shall  knowingly  take  the  same,  or  cause  the  same  to  be  taken 
from  the  mails,  for  the  purpose  of  circulating  or  disposing  of,  or  aiding 
in  the  circulation  or  disposition  of  the  same,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  for  each  and  every  offense,  be  fined  not  less 
tliaa  one  hundred  dollars  nor  more  than  five  thousand  dollars,  or  im- 
prisoned at  hard  labor  not  less  than  one  year  nor  more  than  ten  years, 
or  both,  at  the  discretion  of  the  court/'  ^ 

The  indictment  charges,  in  substance,  that  there  was  delivered  to  the 

defendant,  in  the  dty  of  St.  Louis,  on  -—  etc.  (naming  the  time),  a 

certain  written  letter,  contained  in  an  envelope,  in  the  words  following, 

namely :  — 

«« Butler,  Ga.,  Nov.  14th,  1877. 
^*Db.  Whxttieb: 

*^  Can  yon  furnish  me  an  absolutely  sure  way  to  prevent  conception  ? 
IHiat  will  it  cost?  Howcanlgetit?  What  is  the  price  of  your  ^  Mar- 
riage Guide  ? '  Address, 

^'Miss  Nbttib  G.  Hablan, 

"Butler,  Ga.*' 
Which  letter  on  the  envelope  was  addressed  thus :  — 

**  Dr.  Whittier, 

"St.  Louis,  Mo. 

"  No.  617  St  Charles  Sf 

il9Stata.atLaig«,90. 
1  DnrmroBs.  45 
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The  question  before  the  court  arises  on  a  motion  by  the  defendant  tx> 
quash  the  indictment,  and,  for  the  purpose  of  determining  the  law  of  the 
case,  the  parties  have  agreed  that  the  facts  in  respect  to  the  aUegataoiia 
in  the  indictment  are  as  hereinafter  stated,  and  that  these  facts  are  to 
be  considered  by  the  court  in  the  motion  to  quash  the  indictment,  sftil 
they  were  alleged  in  it,  namely :  That  ihe  letter  described  in  the  indict- 
ment, as  having  been  written  by  Miss  Nettie  G.  Harlan,  at  Bntlet, 
Georgia,  was  in  fact  written  by  Robert  W.  McAfee,  who  then  was,  and 
still  is,  the  agent  of  a  society  known  as  The  Society  for  the  Suppress 
sion  of  Vice,  and  that,  in  the  acts  done  by  him,  as  herein  set  out,  he 
was  acting  as  such  agent;  that  there  is  no  such  person  as  Nettie  6. 
Harlan ;  that  by  and  with  the  consent  of  the  United  States  postal  offi- 
cers, the  said  letter  was  enclosed  in  a  sealed  envelope,  addressed  as  in 
the  indictment  described,  having  a  three-cent  postage  stamp  upon  the 
face  thereof,  and  said  envelope,  upon  its  face,  was  post-marked,  ''Bat-, 
ler,  Georgia,  November  14th ; ''  that  said  letter  was  not  mailed  as  post- 
marked,  at  Butler,    Georgia,    but   was  post-marked  at  St.  Louis, 
Missouri,  with  a  marking  stamp  furnished  said  McAfee  by  the  Secret 
Service  of  the  United  States  Post-offlce  Department,  and  that  said  post- 
mark was  affixed  by  the  said  McAfee  with  the  said  marking  stamp  so 
furnished,  in  the  presence,  and  with  the  consent,  of  the  said  officers ; 
that  thereupon  said  letter  in  said  envelope  so  sealed,  post-marked, 
addressed  and  stamped,  was  by  said  McAfee,  delivered  to  the  officers 
of  the  St.  Louis  post-office,  and  by  them  placed  in  the  mail,  and,  in  dae 
course  of  mail,  was  delivered  by  James  Haran,  a  letter-carrier,  of  the 
postal  service  of  the  United  States,  from  the  post-office  in  St.  Louis,  at 
the  office  of  the  defendant,  in  the  city  of  St.  Louis,  No.  617  St.  Charles 
Street,  and  that  the  same  was  there  received  by  a  person  having  charge 
of  said  office ;  that  said  letter  was  written  and  sent  in  the  manner  afore- 
said for  the  purpose  of  procuring  information  whether  the  defendant 
was  engaged  in  the  business  of  sending  through  the  mail  non-mailable 
matter,  and  information,  also,  as  to  where,  how  and  by  whom,  or  by 
what  means,  the  matters,  articles  and  things  declared  by  the  acts  of 
Congress  as  non-maUable,  were  being  obtained. 

It  is  further  stipulated,  for  the  purpose  of  the  motion  to  quash  the  in- 
dictment, that  the  letter  charged  in  the  indictment  as  having  been  written 
in  reply  to  the  said  letter  of  Miss  Nettie  G.  Harlan,  by  the  defendant,  was 
by  the  defendant  deposited  or  caused  to  be  deposited,  in  the  St.  Louis 
post-office,  and  the  same  was  never  sent  to  Butler,  Georgia,  nor  delivered  to 
Miss  Nettie  G.  Harlan,  but  the  said  letter  was  taken  out  of  the  said  St. 
Louispost-office  by  the  postal  officers,  or  said  McAfee,  for  the  purpose, 
^  solely,  of  procuring  information  aforesaid,  and  detecting  the 
~  gailly,  of  carrying  on  the  businesii  of  knowingly  deposit- 
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ing,  or  causing  to  be  deposited,  non-mailable  matter  in  the  United  States 
mail.  The  allegation  in  the  indictment  is  that  the  defendant  answered 
the  letter  which  he  received,  porporting  to  be  from  Miss  Nettie  G.  Har- 
lan, and  deposited  his  answer,  contained  in  an  envelope,  in  the  post- 
office  at  St.  Lonis,  and  that  the  letter  thus  written,  and  deposited  by 
the  defendant  in  the  post-office,  is  in  the  words  following,  namely :  — 

''M%88  Nettie  Q.  HarUm,  BuOer^  Ga. 

^'  I  have  what  you  desire.  It  is  perfectly  safe,  sure  and  healthful,  and 
can  be  easily  used.  The  price  is  $10,  sent  by  express  only  on  receipt 
of  price.    Price  of  ^  Marriage  Guide '  is  fifty  cents. 

*^  Bespectfully, 

"C.  WHTrriEB,  M.  D." 

The  indictment  then  proceeds  to  aver  that  said  letter  was  knowingly 
deposited  by  the  said  defendant  in  the  post-office  at  St.  Louis,  and  then 
and  there  gave  information  in  the  manner  and  form  aforesaid,  that  a  cer- 
tain article  or  thing  designed  and  intended  for  the  prevention  of  con- 
ception —  a  more  particular  description  of  which  said  article  said  jurors 
are  unable  to  give — might  be  obtained  from  him,  the  said  Clarke 
Whittier,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

On  the  indictment,  as  thus  framed,  in  connection  with  the  foregoing 
facts,  which  it  is  stipulated  shall,  for  the  purpose  of  this  motion,  be  con- 
sidered as  a  part  of  the  indictment  with  the  same  effect  as  if  they  had 
been  alleged  therein,  a  motion  is  made  to  quash ;  and  the  question  which 
counsel  desire  to  have  decided  is,  whether,  if  these  facts  appear  as  they 
are  alleged  and  agreed  to  exist,  the  prosecution  can  be  sustained,  under 
tins  statute,  for  the  offense  charged  in  the  indictment. 

Mr.  BUea  (District  Attorney)  and  Itr.  EUia,  for  the  United  States. 

Mr.  Dyer  and  Mr.  Wagner  ^  for  the  defendant. 

Dillon,  Circuit  Judge.  The  question  submitted  has  ghren  the  court 
some  difiiculty.  Certain  propositions  and  principles  will  aid  in  its  cor- 
rect decision. 

1.  Statutes  creating  crimes  will  not  be  extended  by  judicial  inter- 
pretation to  cases  not  plainly  and  unmistakably  within  their  terms.  If 
this  rule  is  lost  sight  of,  the  couria  may  hold  an  act  to  be  a  crime  when 
the  Legislature  never  so  intended.  If  there  is  a  fair  doubt  whether  the 
act  charged  in  the  indictment  is  embraced  in  the  criminal  prohibition, 
that  doubt  is  to  be  resolved  in  favor  of  the  accused.^ 

1  V.  8. 9.  Morrta,  U  Pet.  6B4;  V.  S. «.  WUtberger,  5  Wheat  76;  U.  S.  v.  Sheldon.  1  Wheat 
SU;  V.  a  9.  OUTton,  S  Dmon,  819. 
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2.  Congress,  lias,  it  is  conceded,  no  power  to  make  criminal  tiie  amng 
of  means  to  prevent  conception,  orto procure  abortion,  etc.,  In  theeer- 
eral  States.  That  power  belongs  to  the  respective  States.  Bat  Congress 
bas  plenary  power  over  tlie  mails  and  postal  service,  and  may,  nndonblp 
edly,  declare  what  shall  not  be  m^able  matter,  and  punish  violatioaot 
its  criminal  enactments  in  this  regard.  The  protection  of  the  poblic 
morals  la  snch  cases  is  incidental  to  the  protection  of  the  mails.^  The 
statute  apon  which  this  Indictment  Is  founded  must  be  conetmed  with 
reference  to  this  limitation  upon  the  Federal  fnnotion  and  the  supposed 
Federal  parpose  Id  the  enactment  of  the  statute.  Congress  meant  by 
the  legislation  to  preveut  the  malls  fron  being  used  to  transfer  matter 
corrupting  to  the  public  morals.* 

8.  Where  persons  are  suspected  of  being  engaged  in  Uie  violatdon  of 
criminal  laws,  or  of  intending  to  commit  an  offense,  it  is  allowable  to 
resort  to  detective  measures  to  procure  evidence  of  such  fact  or  Inten- 
tion. Many  frauds  upon  the  postal,  revenue,  and  other  laws  are  of 
such  a  secret  nature  that  they  can  be  efleotnally  discovered  in  no  other 
way.  Accordingly,  there  have  been  numerous  convictions  upon  evi- 
dence procured  by  means  of  what  are  called  decoy  letters  —  that  is, 
letters  prepared  and  mailed  on  purpose  to  detect  the  offender,  and  Itis 
no  objection  to  the  conviction,  when  the  prohibited  act  has  been  done, 
that  it  was  discovered  by  means  of  letters  specially  prepared  and  mailed 
by  the  officers  of  the  govermnent,  and  addressed  to  a  person  who  bad 
no  aotnal  existence.  The  books  contain  many  oases  where  such  con- 
victions have  been  sustained.^ 

There  is  a  class  of  cases  in  respect  of  larceny  and  robbery,  In  which  it 
is  held  that,  where  one  person  procures,  or  originally  Induces  the  com- 
mission of  the  act  by  another,  the  person  who  does  the  aot  cannot  be 
convicted  of  these  particular  crimes,  although  ho  supposed  he  was  tak- 
ing the  property  without  the  consent  or  against  the  will  of  the  owner.* 

The  reason  is  obvious,  viz. :  The  taking  in  such  cases  Is  not  against 
the  will  of  the  owm  r,  which  Is  the  very  essence  of  the  offense,  and 
hence  no  offense,  in  the  eye  of  the  law,  has  been  committed. 

The  offender  may  be  as  morally  guilty  as  if  the  owner  had  not  t 
sented,  but  a  necessary  ingredient   of  legal  guilt  ia  wanting.     This  Is 
striMogly  shown  by  j^fx  v.  J/cZJanjW,*  where  "  Salmon,  McDanioL  J 

IV.  B.  V.  Botts,  11  niutchr.  Ms;  Re 
JftOkaon,  C  8.  Sup.  OC,  Oct.  'rorm,  1377. 

■  Ba  jRokion,  mpra. 

•  U,  S.  f.  OotUnjhBm,  2  i;]alrhf,  470;  R.  .-, 
Batbbaoe,  9  Moodr,  Bin,  u.  <■  ,  car.  A  M. 
SM;  B.  V,  QuiatT,  1  i.Mr.  &  li,  tni;  R. 
V.  WUUMi»,n.l96:B.  1'  Monet, 1  C.  A  li. 
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otliera  conspired  to  piooiiTe  two  penons,  ignor&Qt  of  the  design,  to  rob 
Sftlmon  oa  the  hightraj,  in  order  that  the;  might  obtain  the  reward  at 
that  time  glvea  for  prosecatlng  oftenders  for  highw&y  robbery.  Salmon, 
accordingly,  went  to  a  partlcolar  place  fixed  upon,  with  aome  money 
and  the  two  men  who  were  proonred,  being  led  there  by  one  of  the  con- 
qiirators,  robbed  him,  and  they  were  afterwards  prosecated  and  oon- 
Ticted,  bnt  the  oonspiiat^  being  afterwards  detected,  tiie  oonaplrators 
were  indicted  as  acceasoriea  before  the  fact  to  the  robbery,  and,  the 
faota  being  found  by  a  special  verdict,  the  case  was  argued  before  all 
the  jndges,  who  held  that  the  taking  of  Salmon's  money  was  not  a  lar- 
ceny, being  done  not  only  witb  his  consent,  but  by  his  procurement." 
Bat  this  principle  must  be  limited  to  the  oases  where  the  consent  will, 
as  a  matter  of  law  neutralize  the  otherwise  criminal  quality  of  the 
act."  ^  Thos  where  a  prosecution  was  founded  on  an  act  of  the  Z/egis- 
latore,  imposing  a  penalty  on  any  one  who  should  deal  or  traiBc  with  a 
aolave  without  awrittentioketorpermitfrom  the  owner,  it  was  held  that 
the  offense  ia  consummated,  although  the  trading  was  done  by  the  slave 
in  pursuance  of  instructions  of  the  owner,  and  in  his  presence,  wtLcn 
ttM  accused  was  ignorant  of  such  instructions  and  presence.  The 
reason  is  that,  "  like  Eggingtan's  C(ue,'tbi8  is  a  contrivance  to  detect 
tlie  offender."  s 

The  facts  in  the  case  now  under  consideration  show  that  the  defend- 
ant is  as  morally  guUty  as  if  the  letter  he  was  answering  had  been  writ- 
ten by  apenoH  seeking  the  proUbited  information  and  not  by  adetective. 
ButI  am  of  the  opinion  that  these  facts  do  not  clearly  bring  the  case 
within  the  particular  clause  of  the  statnte  on  which  the  indictanent  Is 
founded.  The  indictment  cliarges  that  the  defendant  knowingly  de- 
posited in  tiie  mail  a  letter  giving  information  where,  how,  and  of  whom 
an  article  or  thing  designed  and  intended  to  prevent  conception,  could 

^  be  procured.    This  was  in  answer  to  a  fictitious  letter  of  inquiry.    The 

letter  written  and  miUled  by  defendant  was  addressed  to  a  person  who 

'  had  no  existence.     On  its  face  it  did  not  show  that  it  was  within  the 

prohibited  statute.  If  it  had  been  suffered  to  go  through  the  maO  to 
tlie  place  to  uhli'))  it  was  addressed,  it  would  not  have  been  called  for, 

rbeen  si-nt  to  the  Dead  Letter  Office,  and  could  not  have  given 
|K4i  tiie  probibited  information.    The  defendant  donbtiess  in- 
^     the  inliibited  infonnatioa,  bat  the  statute  does  not  apply 
'  intruded  by  the  writer  to  ^ve  snch  information,  but 
lally'  giving  the  information."    If  a  letter  of  inquiry, 
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seeldDg  the  prohibited  infonnation,  had  been  written  by  an  actual  per- 
son, although  under  a  feigned  name,  an  answer  in  reply,  giving  such 
information,  vould  present  a  case  distinguishable,  it  would  seem,  from 
the  one  under  consideration. 

I  place  my  judgment  in  this  case  upon  the  single  groond  that  the  sealed 
letter  written  by  the  defendant,  addressed  to  a  persos  who  had  no  exis- 
tence, and  which,  on  its  f  ace,gaTe  no  information  of  the  prohibited  char- 
acter,  and  which  is  brought  within  the  atatnte  only  by  the  flctitions  lett^ 
of  inquiry,  writtea  by  a  detective,  is  not  the  "giving  of  information" 
within  the  meaning  of  the  statute.  At  aU  events,  it  la  not  certain  that 
Congress  intended  to  punish  such  an  act,  and,  therefore,  upon  the  prin- 
ciple above  mentioned,  that  criminal  statutes  are  not  to  be  extended  by 
judicial  coDStruction  to  cases  not  clearly  and  aomistskably  within  their 
terms,  my  judgment  is  that  this  prosecution,  on  the  admitted  facts, 
can  not  be  susttdned.  It  is  a  case  of  clear  moral  guilt,  but  not  of  a 
legal  criminality. 

There  is  no  legal  crime  committed,  although  the  defendant  did  not 
know  of  the  fact  which  deprived  his  act  of  its  criminal  quality.'  In  this 
respect  the  case  falls  within  the  principle  strikingly  illustrated  by  Bex 
V.  McDaniet,  above  referred  to. 

In  order  to  prevent  misconception  of  the  decision  now  made,  it  msy 
be  proper  to  add  that  we  only  decide  the  narrow  and  single  point  that 
the  letter,  written  and  deposited  by  the  defendant,  did  not  g^ve  the  pro- 
hibited information,  and  hence  is  not  within  the  statute.  It  would  pre- 
sent a  different  case  for  consideration  If  tlie  letter,  written  and 
deposited  by  the  defendant,  had  been  capable,  into  whosesoever  hands 
it  mi^t  have  fallen  or  come,  of  imparting  the  prohibited  information. 

We  do  not  decide  that  decoy  letters  can  not  be  need  to  detect  per> 
sons  engaged,  or  suspected  to  be  eng^ed,  in  violating  criminal  laws,  but 
recognize  the  doctrine  that  such  letters  may  be  so  used.  We  only  de- 
cide thatthe  defendant,  by  his  answer  to  the  decoy  letter,  dldnot,nnder 
the  special  oircomstances  of  the  case,  bring  himself  within  the  criminal 
prohibition  of  the  act  of  Congress. 

It  would  alao  present  a  different  case  if  the  letter  of  inquiry  hml  been 
written  by  some  person  actually  seeking  the  probibited  iuformstioD  foi 
immoral  purposes,  although   written  under 

defendant  had  mailed  aucb  a  letter  as  lie  actually  wrote  and  deposilwl  •*> 
this  case.     Congress  has  not,  and  probably  can  not,  make  the  I 
in  wbich  it  is  claimed  the  defendant  is  engaged,  viz.,  of  famlBllinB^ 
whoever  may  apply  therefor  the  means  of  preventing  ( 
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procure  abortion,  etc.,  illegal  and  punish  the  same;  but  the  State  of 
Missouri  may  do  so.  If  the  State  has  dpne  so,  and  the  defendant  is 
suspected  of  being  engaged  in  the  illegal  business,  undoubtedly  decoy 
letters  maybe  used  for  the  purpose  of  discovering  his  violation  of  the 
law,  as  the  cases  above  cited  show*  And  if,  in  answer  to  a  decoy  let- 
ter, the  prisoner  deposits  in  the  mail  any  written  or  printed  card,  cir- 
cular, etc.,  which  on  its  face  gives  information  of  the  prohibited 
character,  there  is  nothing  in  this  decision  which  precludes  us  from 
holding  such  a  case,  if  it  should  arise,  to  be  within  the  act  of  Congress. 
On  the  admitted  facts,  I  am  of  opinion  for  the  reason  above  given,  that 
prosecution  can  not  be  maintained. 

Tbbat,  J.,  concurring. 

The  questions  involved  in  this  case  are  extremely  difficult  of  solution. 
It  is  necessaiy  to  discriminate  with  care,  on  the  one  hand,  between  the 
offense  charged  against  the  postal  laws  and  the  modes  of  proving  the 
the  same,  and  on  the  other  hand,  the  offense  stricken  at  by  State  statutes, 
and  the  moral  wrong  and  outrages  implied  in  the  vocation  or  business 
denounced. 

The  sense  of  indignation  against  such  vocation  or  conduct  should  not 
permit  a  violation  by  the  courts  of  established  rules  of  law  or  an  unlawful 
ezerdse  of  jurisdiction,  nor  the  countenance  of  unlawful  contrivance 
to  induce  or  manufacture  crime.  The  postal  system  is  designed  by 
statute  for  obvious  reasons,  to  observe  and  enforce  the  sanctily  of  pri- 
vate correspondence.  Severe  penalties  are  denounced  against  all  who 
intercept  letters,  etc.,  with  a  view  of  prying  into  their  secrets.^ 

Section  8,893,  as  amended,^  under  which  these  indictments  are  found, 
prohibits  the  conveyance  through  the  mails,  or  delivery  from  any  post- 
office,  or  by  any  letter  carrier,  of  any  printed  circular,  or  notice  of  any 
kind,  giving  the  inhibited  information  directly  or  indirectly.  It  then 
proceed  as  follows:  *'And  any  person  who  shall  knowingly  deposit  or 
cause  to  be  deposited,  for  mailing  or  delivery  any  such  non-mailable 
matter,  and  any  person  who  shaU  knowingly  take  the  same,  or  cause 
the  same  to  be  taken  from  the  mails,  for  the  purpose  of  circulating  or 
disposhig  of,  or  of  aiding  in  the  circulation  or  disposition  of  the  same, 
shall  be  deemed  guilty,''  etc. 

Thus  the  section  provides  for  two  classes  of  offenders,  viz. :  Those 
who  deposit  knowingly  for  mailing  or  deliveiy  such  non-mailable  matter, 
and  also  those  who  knowingly  take  the  same  from  the  mails  for 
the  purpose  stated.  The  various  acts  of  Congress  in  pari  maJberia  must 
be  considered  in  connection  with  constitutional  limitations.    It  is  for 

1  Sao.  88n»  BeT.  StaU.  U.  S.,  p.  788.  *  VoL  19,  p.  90.  oh.  186. 
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certain  felony ;  that  is  to  say,  they  did  there  pnt  and  place  one  of  the 
hands  of  each  of  them  into  the  gown  pocket  of  a  certain  woman, 
whose  name  is  to  the  jurors  unknown,  with  intent,  the  property  of  the 
said  woman  in  the  said  gown  pocket  then  being,  from  the  person  of 
the  said  woman  to  steal,  etc.  The  evidence  showed  clearly  that  one 
of  the  prisoners  put  his  hand  into  the  gown  pocket  of  a  lady,  and  that 
the  others  were  all  concerned  in  the  transaction.  The  witness  who 
proved  the  case  said,  on  cross-examination,  that  he  asked  the  -lady 
if  she  had  lost  anything,  and  she  said,  *'No.''  For  the  defence  it 
was  contended  that  to  put  a  hand  into  an  empty  pocket  was  not  an 
attempt  to  conmiit  a  felony,  and  that,  as  it  was  not  proved  afltenativdy 
that  there  was  any  property  in  the  pocket  at  the  time,  it  must  be  taken 
that  there  was  not ;  and,  as  larceny  was  the  stealing  of  some  chattel, 
if  there  was  not  any  chattel  to  be  stolen,  putting  the  hand  in  the  pocket 
could  not  be  considered  as  a  step  toward  the  completion  of  the  offence. 
I  declined  to  stop  the  case  upon  tins  objection ;  but  as  such  cases  are 
of  frequent  occurrence  I  thought  it  right  that  the  point  should  be 
determined  by  the  authority  of  the  Court  of  Criminal  Appeal.  The 
jury  found  all  the  prisoners  guilty ;  and  the  question  upon  which  the 
opinion  of  your  lordships  is  respectfully  requested  is  whether  under 
the  circumstances  the  verdict  is  sustainable  in  point  of  law.  The 
prisoners  are  in  custody  awaiting  sentence.  This  case  was  argued  on 
the  4th  of  June,  1864,  before  Cockbubn,  C.  J.,  Williams,  J.,  Mabtdc, 
B.,  Cbompton,  J.,  and  Bsamwkll,  B. 

Poland^  for  the  prisoners. 

There  is  no  doubt  that  the  prisoners  would  be  punishable  under  the 
Vagrant  Acts  as  suspected  persons,  frequenting  a  street  with  intent  to 
commit  felony ;  but  the  offence  laid  in  the  indictment  is  not  made  out ; 
for  there  was  no  property  in  the  lady's  pocket. 

Mabtin,  B.    It  never  was  proved  that  there  was  no  property  there. 

Cbompton,  J.  It  is  important  to  notice  how  the  indictment  was 
framed.  The  prisoner's  are  charged  with  putting  their  hands  into  the 
pocket  '<  with  intent  the  property  of  the  said  woman,  in  the  said  gown 
pocket  then  being,  from  the  person  of  the  said  woman  to  steaL" 

Poland.  In  Begina  v.  McPhersony^  the  prisoner  was  indicted  for 
breaking  and  entering  a  dwelling-house  and  stealing  therein  certain 
goods  specified  in  the  indictment,  the  property  of  the  prosecutor.  At 
the  time  of  the  breaking  and  entering,  the  goods  specified  were  not  in  the 
house,  but  there  were  other  goods  there  the  property  of  the  prosecutor. 
The  jury  acquitted  the  prisoner  of  the  felony  charged,  but  found  him 
guilty  of  breaking  and  entering  the  dwelling-house  of  the  prosecutor, 
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and  attempted  to  steal  his  goods  therein.  This  conrt,  however,  held 
that  the  conyictlon  was  wrong,  as  there  was  no  attempt  to  commit  the 
**  felony  charged  **  within  the  meaning  of  the  14  and  15  Victoria.^  In 
the  course  of  the  argument  of  that  case  Bramwell,  B.,  says  :^  ^^  The  ar- 
gument that  a  man  putting  his  hand  into  an  empty  pocket  might  be  con- 
victed of  attempting  to  steal  appeared  to  me  at  first  plausible ;  but  sup- 
pose a  man  believing  a  block  of  wood  to  be  a  man  who  was  his  deadly 
enemy,  struck  it  a  blow  Intending  to  murder,  could  he  be  convicted  of  at> 
tempting  to  murder  the  man  he  took  it  to  be?  **  Again  Cockbum,  C. 
J. ,  in  delivering  judgment,  says :  ^  *^  The  word  attempt  clearly  conveys 
with  it  the  idea  that  if  the  attempt  had  succeeded,  the  offence  charged 
would  have  been  committed  and,  therefore,  the  prisoner  might  have 
been  convicted  if  the  things  mentioned  in  the  indictment  or  any  of  them 
had  been  there ;  but  attempting  to  commit  a  felony  is  clearly  distinguish- 
able from  intending  to  commit  it."  Tlds  case  is  the  same  and  it  is  sub- 
mitted there  is  a  clear  distinction  between  the  intent  to  steal  (for  which 
the  prisoners  were  punishable  under  the  Vagrant  Act)  and  an  attempt 
to  steaL  If  the  goods  had  not  been  specified  as  *Mn  the  said  gown 
pocket  then  being,''  an  indictment  might,  perhaps,  have  been  framed 
which  would  have  been  supported  by  the  evidence. 

Braicwbll,  B.  Did  not  the  prisoner  furnish  evidence  against  himself 
by  putting  his  hands  into  the  pocket?  Can  you  not  infer  something 
from  that? 

Poland,  It  was  a  mere  voyage  of  discovery.  As  in  the  case  of  the 
log  of  wood  an  intent  to  murder  would  not  be  an  attempt  to  murder ;  so  in 
the  case  of  an  empty  pocket  an  intent  to  steal  would  not  amount  to  an 
attempt  to  steaL  In  Bex  v.  Sctidder^^  on  an  indictment  for  administering 
a  drug  to  a  woman  to  procure  abortion,  she  not  being  quick  with  child, 
it  appeared  from  the  evidence  that  the  woman  was  not  with  child  at  all ; 
whereupon  it  was  held  by  the  twelve  judges  that  the  conviction  was 
wrong,  although  it  was  proved  tliat  the  prisoner  thought  she  was  with 
child,  and  gave  her  the  drug,  with  intent  to  destroy  the  child. 

CocKBtjRN,  C.  J.  The  prisoner  had  a  double  purpose,  first,  to  as- 
certain if  there  was  anything  in  the  pocket ;  secondly,  to  take  it  if  there 
was. 

Mabtin,  B.  He  attempted  to  steal  something  but  was  foiled  because 
there  was  nothing. 

Metcalfe^  for  tiie  Crown.  Where  an  intent  is  shown,  any  overt  act, 
coupled  therewith  will  amount  to  an  attempt.  There  would  be  no  such 
overt  act  in  shooting  at  a  log ;  it  would  be  altogether  a  mistake.  This 
case  would  be  more  like  shooting  at  a  person  in  chain-armor. 

1  oh.  100,  MO.  0.  s  Dearf.AB.  0. 0.atp.M8. 
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certain  felony ;  that  is  to  say,  they  did  there  pot  and  place  one  of  ths 
hands  of  each  of  them  into  the  gown  pocket  of  a  certain  woman, 
whose  name  is  to  the  jnrors  unknown,  with  intent,  the  property  of  the 
said  woman  in  the  said  gown  pocket  then  being,  from  the  person  of 
the  said  woman  to  steal,  etc.  The  evidence  showed  clearly  that  one 
of  the  prisoners  put  his  hand  into  the  gown  pocket  of  a  lady,  and  that 
the  others  were  all  concerned  in  the  transaction.  The  witness  who 
proved  the  case  said,  on  cross-examination,  that  he  asked  the  «lady 
if  she  had  lost  anything,  and  she  said,  **No.''  For  the  defence  it 
was  contended  that  to  put  a  hand  into  an  empty  pocket  was  not  an 
attempt  to  commit  a  felony,  and  that,  as  it  was  not  proved  afltenatively 
that  there  was  any  property  in  the  pocket  at  the  time,  it  must  be  taken 
that  there  was  not ;  and,  as  larceny  was  the  stealing  of  some  chattel, 
if  there  was  not  any  chattel  to  be  stolen,  putting  the  hand  in  the  pocket 
could  not  be  considered  as  a  step  toward  the  completion  of  the  offence. 
I  declined  to  stop  the  case  upon  this  objection ;  but  as  such  cases  are 
of  frequent  occurrence  I  thought  it  right  that  the  point  should  be 
determined  by  the  authority  of  the  Court  of  Criminal  Appeal.  The 
Jury  found  all  the  prisoners  guilty ;  and  the  question  upon  which  the 
opinion  of  your  lordships  is  respectfully  requested  is  whether  under 
the  circumstances  the  verdict  is  sustainable  in  point  of  law.  The 
prisoners  are  in  custody  awaiting  sentence.  This  case  was  argued  on 
the  4th  of  June,  1864,  before  Cockbubn,  C.  J.,  Williaiib,  J.,  Mabtim, 
B.,  Cbompton,  J.,  and  Bramwbll,  B. 

Poland^  for  the  prisoners. 

There  is  no  doubt  that  the  prisoners  would  be  punishable  under  the 
Vagrant  Acts  as  suspected  persons,  frequenting  a  street  with  intent  to 
commit  felony ;  but  the  offence  laid  in  the  indictment  is  not  made  out; 
for  there  was  no  property  in  the  lady's  pocket. 

Mabtin,  B.    It  never  was  proved  that  there  was  no  property  there. 

Cbompton,  J.  It  is  important  to  notice  how  the  indictment  was 
framed.  The  prisoner's  are  charged  with  putting  their  hands  into  the 
pocket  '^  with  intent  the  property  of  the  said  woman,  in  the  said  gown 
pocket  then  being,  from  the  person  of  the  said  woman  to  steaL" 

Foland*  In  Begina  v.  McPheraorij^  the  prisoner  was  indicted  for 
breaking  and  entering  a  dwelling-house  and  stealing  therein  certain 
goods  specified  in  the  indictment,  the  property  of  the  prosecutor.  At 
the  time  of  the  breaking  and  entering,  the  goods  specified  were  not  in  the 
house,  but  there  were  other  goods  there  the  property  of  the  prosecutor. 
The  jury  acquitted  the  prisoner  of  the  felony  charged,  but  found  him 
guilty  of  breaking  and  entering  the  dwelling-house  of  the  prosecutor, 
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and  attempted  to  steal  his  goods  therein*  This  conrt,  however,  held 
that  the  conviction  was  wrong,  as  there  was  no  attempt  to  commit  the 
**  felony  charged  **  within  the  meaning  of  the  14  and  15  Victoria.^  In 
the  coarse  of  the  argument  of  that  case  Bramwell,  B.,  says  :^  ^^  The  ar- 
gument that  a  man  putting  his  hand  into  an  empty  pocket  might  be  con- 
victed of  attempting  to  steal  appeared  to  me  at  first  plausible ;  but  sup- 
pose a  man  believing  a  block  of  wood  to  be  a  man  who  was  his  deadly 
enemy,  struck  it  a  blow  intending  to  murder,  could  he  be  convicted  of  at- 
tempting to  murder  the  man  he  took  it  to  be? ''  Again  Cockbum,  C. 
J. ,  ia  delivering  judgment,  says :  ^  * '  The  word  attempt  clearly  conveys 
with  it  the  idea  that  if  the  attempt  had  succeeded,  the  offence  charged 
would  have  been  committed  and,  therefore,  the  prisoner  might  have 
been  convicted  if  the  things  mentioned  in  the  indictment  or  any  of  them 
had  been  there ;  but  attempting  to  commit  a  felony  is  clearly  distinguish- 
able from  intending  to  conmiit  it."  This  case  is  the  same  and  it  is  sub- 
mitted there  is  a  dear  distinction  between  the  intent  to  steal  (for  which 
the  prisoners  were  punishable  under  the  Vagrant  Act)  and  an  attempt 
to  steaL  If  the  goods  had  not  been  specified  as  *'  in  the  said  gown 
pocket  then  being,"  an  indictment  might,  perhaps,  have  been  framed 
which  would  have  been  supported  by  the  evidence. 

Braicwbll,  B.  Did  not  the  prisoner  furnish  evidence  against  himself 
by,  putting  his  hands  into  the  pocket?  Can  you  not  infer  something 
from  that? 

Pdland,  It  was  a  mere  voyage  of  discovery.  As  in  the  case  of  the 
log  of  wood  an  intent  to  murder  would  not  be  an  attempt  to  murder ;  so  in 
the  case  of  an  empty  pocket  an  intent  to  steal  would  not  amount  to  an 
attempt  to  steaL  In  Bex  v.  Sctidder^^  on  an  indictment  for  administering 
a  drug  to  a  woman  to  procure  abortion,  she  not  being  quick  with  child, 
it  appeared  from  the  evidence  that  the  woman  was  not  with  child  at  all ; 
whereupon  it  was  held  by  the  twelve  Judges  that  the  conviction  was 
wrong,  although  it  was  proved  that  the  prisoner  thought  she  was  with 
child,  and  gave  her  the  drug,  with  intent  to  destroy  the  child. 

CocKBURN,  C.  J.  The  prisoner  had  a  double  purpose,  first,  to  as- 
certain if  there  was  anything  in  the  pocket ;  secondly,  to  take  it  if  there 
was. 

Mabtin,  B.  He  attempted  to  steal  something  but  was  foiled  because 
there  was  nothing. 

Metcaiffef  for  the  Crown.  Where  an  intent  is  shown,  any  overt  act, 
coupled  therewith  will  amount  to  an  attempt.  There  would  be  no  such 
overt  act  in  shooting  at  a  log ;  it  would  be  altogether  a  mistake.  This 
case  would  be  more  like  shooting  at  a  person  in  chain-armor. 

1  oh.  100,  MO.  0.  s  Dearf.AB.  0.0.  atp.M8. 

S  Doors.  A  B.  0. 0.  at  p.  Ml*  *  8  Oar.  A  P.  0QB;  1  Moody  0.  0.  SU. 
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attempt  ^illboal  sale— non-delivebt  of  qoods* 

Pulse  v.  State. 

[5  Humph.  108.1 

In  ths  Supreme  Court  of  TenneMee,  Sejpkimber  Term^  1844. 

ZU«ffal  tele — DellTttry  of  Goads  Z]it«roopl«d«  •- A  ttalnte  made  it  niefil  and  Indlot- 
able  to  Mil  tpirltB  to  a  iIato.  P.  aold  a  ilave  a  barrel  of  whlaky,  whioh  wma  lBt«r» 
oopttdbofoiettWMdell?«rtdtotlieatov«.  IMd.  that  P.  was  not  ladlettfito. 

Pol&e  was  indicted  in  the  Circidt  Court  of  Jefferson  County  for  selling 
one  quart  of  whiskey,  to  a  slave  without  the  permission  of  the  master  of 
said  slave.  The  case  was  tried  at  the  April  term,  1843,  by  Judge 
BoBEBT  M.  AiiDXBSoiiy  and  a  Juiy. 

It  appeared  that  Pulse  had  sold  abarrel  of  whiskey  to  fhe  slave  without 
the  consent  of  his  master,  and  had  employed  an  agent  to  deliver  it  to 
him.  The  whisky  was,  however,  intercepted  before  it  was  delivered. 
The  Judge  charged  the  Jury  that  a  sale  without  delivery  would  complete 
the  offense  created  by  the  act  of  1842 ;  that  the  Legislature  intended  by 
the  passage  of  the  act  to  cut  up  by  the  roots  all  traffic  with  slaves  in  in- 
toxicating liquors,  and  that  this  object  would  be  best  promoted  by  this 
construction  of  the  statute. 

The  Jury  found  tiie  defendant  guilty,  and  a  motion  for  a  new  trial 
having  been  overruled,  the  defendant  was  sentenced  to  be  imprisoned 
one  week,  and  fined  five  dollars.    From  this  Judgment  he  appeided. 

CockCy  for  the  plaintiff  in  error.    Attorney-General,  for  the  State. 

TuBUET,  J.,  delivered  the  opinion  of  the  court. 

Elijah  Pulse  was  indicted  and  convicted  of  the  offence  of  sdling 
spirituous  liquors  to  a  slave.  Upon  the  trial,  it  appeared  that  he  had 
contracted  to  sell,  but  had  not  delivered  the  spirits  to  the  slave ;  and 
the  question  is,  whether  such  contract  of  sale,  which  is  not  completed 
by  delivery,  is  indictable.  It  is  contended  that  it  is ;  that  the  statute 
of  1842,^  prohibits  the  sale  of  spirituous  liquors  to  a  slave,  and  makes 
such  sale  an  indictable  offense ;  that  a  delivery  is  not  necessary  to  con- 
stitute a  valid  sale,  but  that  upon  a  contract  to  sell  for  a  price  agreed 
upon,  the  sale  is  good  and  may  be  enforced  upon  the  payment  or  tender 
of  the  consideration,  though  no  delivery  has  been  made.  This  reason- 
ing is  true  in  the  abstract,  but  to  apply  it  to  the  one  under  considera-^ 
tion,  would  be  reductio  <id  absurdwn;  the  principle  is  only  applicable  to 
cases  of  legal  contract,  which  can  be  enforced  in  courts  of  Justice* 

iclLUL 
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Here  there  is  no  such  contract  because  (1st),  it  is  made  with  a  slave 
who  has  no  power  to  contract ;  and  (2d)  it  is  made  in  direct  violation  of 
the  provisions  of  the  statute ;  it  is,  theref  ore,  void  and  no  contract  at 
all.  Again:  The  evil  intended  to  be  suppressed  by  the  statute,  was 
the  consumption  of  spirits  by  slaves  to  the  detriment  of  thehr  moral 
character,  and  the  danger  of  the  peace  of  the  community.  A  contract 
of  sale  without  a  delivery  could  by  no  possibilitjr  be  attended  with  such 
evils,  nor  any  other  within  the  meaning  and  purview  of  the  law.  But 
lastly,  the  statute  provides,  that  the  offense  shall  be  indictable,  though 
the  spirits  sold  be  not  drunk  nor  intended  to  be  drunk  at  the  place 
where  sold.  How  could  they  be  drunk,  or  be  intended  to  be  drunk,  at 
the  place  where  sold  or  drank  without  a  delivery,  one  can  not  under- 
stand. 

Upon  the  whole  view  of  the  case,  then,  we  are  of  the  opinion,  that  it 
is  the  fair  and  legal  construction  of  the  statute,  that  a  contract  to  sell 
spirits  to  a  slave,  which  is  not  completed  by  delivery,  is  not  indictable 
under  its  provisions.  Judgment  reversed  and  the  case  remanded  for  a 
new  trial. 


ATTEMPT  —  SOLICITATIONS — ABSON. 

McDadb  V.  People. 

[29  Mich.  50.] 
In  ihe  Supreme  Court  of  Michigan. 

In  a  Statate  whloh  Pyovid«a  that  "ervry  penon  who  shaU  mi  fln  to  any  build- 
Inf ,  •  •  •  or  to  any  other  malarUd  with  Intent  to  cause  any  bnlldlBf  to  be  burned, 
or  BhaU.  by  any  other  means,  attempt  to  oanse  any  bnlldlng  to  be  burned/'  the  words, 
"  by  any  other  means  '*  mnst  be  oonstmed  to  mean  by  any  other  means  of  a  like  nature ; 
and  an  attempt  to  cause  a  building  to  be  burned  by  soliciting  a  third  person  to  setflre  to 
it,  and  furnishing  him  with  the  materials,  is  not  within  the  statute. 

Ebbob  to  Alpena  Circuit.  * 

AtJcineon  A  HawHey^  for  plaintiff  in  error. 

Byron  D.  BaS,  Attomey-Gkneral»  for  the  People. 

Gbaves,  C.  J.  This  is  a  writ  of  error  to  the  Circuit  Court  for  flie 
county  of  Alpena.  The  plaintiff  In  error  was  convicted  and  sentenced 
to  the  State  prison  upon  the  following  charge,  as  embodied  in  the  sec- 
ond count  of  the  information  filed  against  him  by  the  prosecuting 
attorney;  — 

^^And  said  prosecuting  attorney  further  gives  said  court  to  under- 
stand and  be  informed  that  heretofore,  to  wit:  On  the  first  day  of  May, 
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in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-two, 
at  the  city  of  Alpena,  in  said  county,  Patrick  McDade  did  wiUfolly, 
feloniously  and  maliciously  solicit  and  invite  one  Patrick  Blaney,  un- 
lawfully and  feloniously  to  set  fire  to  and  bum  a  certain  building,  to 
wit,  the  warehouse  there  situate  of  Lorenzo  M.  Mason,  Charles  E. 
Mason  and  Benjamin  F.  Luce,  and  did  then  and  there,  for  the  purpose 
aforesaid,  furnish  said  Blaney  with  a  large  quantity  of  oil,  to  wit,  one 
pint,  and  a  large  quantity  of  matches,  to  wit,  ten  matches,  towards  the 
commission  of  said  offense,  whereby  and  by  means  of  the  premises,  the 
said  Patrick  McDade  did  attempt  to  cause  said  building  to  be  burned, 
contrary  to  the  statute  in  such  case  made  and  provided/' 

It  was  claimed  in  the  court  below,  and  is  now  insisted  upon  here,  that 
the  facts  set  forth  in  this  court  do  not  constitute  in  law  an  indictable 
offense.  The  charge  in  the  information  was  framed  under  section  7557,^ 
which  reads  as  follows :  — 

('Every  person  who  shall  set  fire  to  any  building  mentioned  in  the 
preceding  sections ''  (and  a  warehouse  is  such  buOding),  or  to  any 
other  material,  with  intent  to  cause  any  such  building  to  be  burned, 
or  shall  by  any  other  means  attempt  to  cause  any  building  to  be  burned, 
shaU  be  punished  by  imprisonment  in  the  State  prison  not  more  than 
fifteen  years,  or  by  fine  not  exceeding  one  thousand  dollars  and  impris- 
onment in  the  county  jail  not  more  than  one  year.'* 

On  returning  to  the  information,  it  will  be  observed  that  the  count  on 
which  the  conviction  was  had  contains  no  averment  that  Blaney,  the 
person  alleged  to  have  been  solicited  to  oonunit  the  act  of  setting  fire, 
took  any  step  towards  the  execution  of  that  act,  or  did  any  act  what- 
ever which  might  inculpate  the  plaintiff  in  error  as  accessory. 

The  charge  in  the  information  is  made  to  rest  entirely  at  last  upon 
McDade's  conduct  in  soliciting  Blaney  to  bum  the  warehouse.  The 
additional  circumstance  introduced,  that  he  also  furnished  oQ  and 
matches,  is  not  such  an  one  as  can  be  considered  an  essential  ingredient 
of  the  substantive  offense  intended  to  be  set  forth.  The  addition  of 
this  fact  in  no  manner  helps  to  fill  up  the  measure  required  by  the  stat- 
ute, and  the  charge  would  be  as  valid  without  it  as  with  it.  If  the  pro- 
vision relied  on  will  support  such  a  charge  as  that  actually  made,  it 
would  equally  well  support  one  based  on  the  solicitation,  and  not  at- 
tended by  the  incidents  introduced  as  to  the  furnishing  of  oil  and 
matches. 

The  question,  then,  is,  whether  this  law  wiQ  warrant  a  charge  based 
on  solicitation.  It  is  a  well  settled  general  rule,  and  one  especially  ap- 
plicable in  the  interpretation  of  statutes  which  define  crimes  and  legn- 

1  0omp.L. 
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late  their  punishment,  that  general  words  are  to  be  restrained  to  the 
matter  with  which  the  act  is  dealing,  and  that  if  it  be  dealing  with  spe- 
cific things  or  particular  modes  only,  the  general  words  must  be  limited 
to  such  things  or  modes,  except  when  it  is  apparent  that  the  L^islature 
intended  by  the  general  words  to  go  further.^ 

This  rule  is  now  iuTOk^  to  show  that  the  statute  in  prescribing  what 
should  constitute  an  indictable  attempt  to  cause  a  building  to  be  burned, 
contemplated  the  employment  of  some  physical  means,  and  not  merely 
the  soliciting  of  a  third  person  to  set  the  fire.  The  counsel  for  the 
plaintiff  in  error  argues  that  the  previous  members  of  the  section  deal 
with  the  phjTsical  act  of  firing  the  building  itself  or  of  firing  some  other 
material  with  the  intent  that  the  building,  as  a  consequence,  shall  be 
^burned,  and  that  the  succeeding  general  expression  counted  on  by  the 
prosecution,  *'  or  shall  by  any  other  means  attempt  to  cause  any  build* 
ing  to  be  burnt,"  must  be  understood  as  intending  some  means  of  the 
same  nature,  some  physical  act,  either  personally  by  the  party  himself, 
or  through  another  directed  to  the  end  sousrht. 

The  attomey-general  argues  that  the  first  and  specific  portion  of  the 
section  covers  eveiy  possible  direct  and  Indirect  mode  of  attempt  to 
cause  a  building  to  be  burnt,  excepting  an  attempt  consunmiated  by 
solicitation,  and  that,  therefore,  in  order  to  give  the  general  clause  in 
the  latter  part  of  the  section  any  meaning  and  operation,  it  is  indispen- 
ble  to  read  it  as  explicitly  applying  to  the  single  fact  of  malicious  solio* 
itation  to  bum. 

Without  pausing  to  adduce  illustration  to  impugn  this  position  of  the 
prosecution,  touching  the  scope  of  the  specific  provisions,  it  is  sufift- 
cient  to  say  that  it  can  not  be  maintained  that  the  particular  clauses  in 
the  first  part  of  the  section  include  eveiy  possible  mode,  other  than  that 
consisting  of  personal  solicitation  in  which  a  person  may  set  about  the 
burning  of  a  building. 

The  application  of  means  directly  to  the  building,  and  the  application 
of  means  directly  to  some  other  material,  certainly  do  not  exhaust  the 
physical  agencies  which  are  possible  in  attempts  to  cause  buildings  to 
be  burnt.  Both  branches  of  the  passage  preceding  the  general  clause 
relate,  and  are  confined,  to  cases  where  fire  is  actually  set,  and  it  needs 
no  nice  reasoning  to  show  that  a  person  may  fall  short  of  his  object, 
and  employ  physical  means  of  the  same  nature  and  in  the  same  direc- 
tion, in  attempting  to  cause  the  burning.  The  argument,  then,  against 
the  position  of  the  plaintiff  in  error,  fails. 

1  Am.  Trans.  Co.  v.  Hoora,  0  Mleli.  168;  «.  State,  90 Ohio.  7»  Daggttt «.  St»tei4  Oonii. 

Httwkint  «.  The  Great  Western  By.  Oo.,  17  00;  Chegamy  v.  The  Mayor^  8  Kerr,  810;  1 

Id.  678 ;  ICatter  of  the  Tloknor  Estate,  18  Id.  Blsh.  Or.  L.,  sec  148 ;  Dwarrls,  08L 
44;  Phmipsv. Poland,  L.  B.  1 0.  P.  804;  HaU 
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Passing  this  topic,  we  oome  to  other  views  which  deserve  notice. 

The  spedfio  provisions  of  the  section  expressly  refer  to  the  kind  of 
buildings  mentioned  in  preceding  sections,  while  the  general  clause 
which  follows  uses  the  general  expression,  **  any  building,"  and  there- 
fore does  not,  like  the  earlier  definite  clause,  distinctly  and  expressly 
confine  itself  to  a  special  and  determinate  class  of  buildings.  Now,  we 
can  not  suppose  the  Legislature  meant,  by  this  general  phrase,  to  go 
beyond  the  objects  intended  to  be  protected  by  the  earlier  and  definite 
provisions,  and  make  an  attempt  to  cause  *^  any  building  "  to  be  burnt, 
whatever  its  value  or  character  or  use,  an  offense  liable  to  be  punished 
by  imprisonment  in  the  State  prison  for  fifteen  years.  It  is  very  obvi- 
ous that  this  expression,  *^any  building,'*  should  be  limited,  and  read 
as  agreeing  with  the  specification  immediately  preceding,  namely: 
**  any  building  mentioned  in  the  preceding  sections.'* 

We  find,  then,  that  in  one  respect  at  least,  this  general  clause  must 
submit  to  limitation ;  and  that  the  Legislature  must  have  intended  that 
it  should  be  construed,  in  so  far,  at  any  rate,  in  subjection  to  the  rule 
before  quoted.  In  framing  this  portion  of  the  law,  we  must  accord- 
ingly conclude  the  Legislature  were  not  minded  to  employ  terms  which 
by  tiiemselves  and  ^part  from  precedent  matt^,  were  suited  to  exactly 
express  the  sense  intended.  On  the  contrary,  they  were  satisfied  in 
using  general  expressions,  which  would  be  liquidated  by  Judicial  expo- 
sition according  to  the  established  rules  of  interpretation  and  construc- 
tion. 

This  circumstance  is  not  without  its  influence,  when  we  are  seeking 
what  the  Legislature  expected  from  Judicial  consideration.  Becurring 
to  the  view  presented  by  the  attorney-general,  it  will  be  perceived  to 
have  a  bearing  not  as  yet  noticed.  According  to  his  oonstroction  of 
this  general  clause,  it  could  only  apply,  and  hence  was  intended  only  to 
apply,  to  an  attempt  by  solicitation.  Now,  the  language  found  in  the 
act  is  very  inappropriate  for  such  a  purpose,  and  it  seems  scarcely  pos- 
sible to  suppose  that  if  the  Legislature  had  meant  to  reach  *  ^solicitation,  * ' 
and  that  only,  it  would  have  chosen,  in  order  to  effectuate  their 
object,  the  phrase,  **  any  other  means." 

The  more  reasonable  conclusion  is  altogether  at  variance  with  the 
view  of  the  prosecution,  and  in  substantial  accordance  with  that  of  the 
plaintiff  in  error.  If  the  object  of  the  Legislature  had  been*  as  claimed 
by  the  prosecution,  it  would  have  been  manifested  in  the  use  of  suitable 
and  explicit  terms.  Such  terms  were  familiar,  and  a  resort  to  them 
would  not  have  multiplied  words.  In  other  cases,  when  procurement  or 
solicitation  have  been  contemplated  as  the  things  to  be  forbidden  and 
made  criminal,  the  Legislature  have  employed  terms  plainly  adapted  to 
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denote  the  purpose,  and  yeiy  different  from  the  expression  used  in  this 
law.^ 

On  the  whole,  it  is  deemed  to  be  very  dear  that  in  using  this  phrase, 
*^  any  other  means,''  the  Legislature  did  not  have  it  in  mind  and  did 
not  design  to  denote  and  identify  a  mere  invitation  to  bum ;  and  look- 
ing at  the  enactment  in  connection  with  the  provisions  associated  with 
it,  and  considering  the  subject-matter  and  general  spirit,  and  the  rec- 
ognized rule  of  interpretation  already  noticed,  I  think  we  are  under  the 
necessity  of  holding  that  this  statute  was  intended  to  require  some  phys- 
ical fact,  even  in  cases  marked  by  express  invitation,  and  can  not  be 
satisfied  without  some  such  act  coknmitted  in  person  or  throi:^h  another, 
reaching  far  enough  to  amount  to  the  commencement  of  the  causation.^ 

^*  The  attempt  to  cause ''  must  be  by  some  act  of  the  same  general 
nature  as  the  acts  before  mentioned ;  that  is,  some  physical  act,  and 
sufficiently  proximate  to  the  result  to  be  caused,  as  to  stand  either 
as  the  first  or  some  subsequent  step  in  the  actual  endeavor  to  really 
bring  about  or  accoipplish  such  result.  It  must  amount  to  something 
jnore  than  a  preparation  for  an  attempt  to  cause.  The  specific  provi- 
sions in  the  fore  part  of  the  section  require  a  {^ysical  act  of  causation 
very  near  to  the  effect,  and  I  can  discover  no  ground  in  the  subject  or 
in  the  arrangement  of  phraseology  for  exempting  the  general  clause 
irom  the  rule  of  law  before  stated,  by  which  generals  are  subordinated 
by  the  sense  of  preceding  and  connected  particulars.  If  correct  in  this, 
it  follows  that  the  count  on  which  the  conviction  was  allowed  alleged  no 
crime  in  law,  and  that  the  judgment  and  verdict  must  be  set  aside,  and 
the  plaintiff  in  error  be  discharged  from  further  prosecution  on  this  in- 
formation. 

Caxpbbix,  J.,  concurred. 

CooLET,  J.  I  have  not  been  able  to  concur  in  the  view  taken  by  my 
Inrethren  of  the  statute  under  which  the  information  was  filed.  The 
statutes  provide  for  the  punishment  of  **  every,  person  who  shall  set 
fire  to  any  building  mentioned  in  the  preceding  sections,  or  to  any  other 
material  with  intent  to  cause  any  such  building  to  be  burned,  or  shall 
by  any  other  means  attempt  to  cause  any  building  to  be  burned ; "  that 
is  to  say,  it  provides  for  the  punishment  of  every  person  who  shall 
himself  set  a  fire  with  the  intent  specified,  or,  on  the  other  hand,  as  I 
understand  it,  shall  make  the  same  attempt  by  any  other  means  what- 
soever. Instead  of  discovering  in  this  statute  an  intent  that  its  opera- 
tion shall  be  confined  to  cases  in  which  the  accused  party  has  resorted 
to  physical  means  to  originate  the  fire  himself,  it  seems  to  me  that 

1  Com.  L.,  86Cts.  7779, 7808, 7804.  •  Bag.  v.  WUllanu,  1  Den.  0.  0.  88;  B«s* 

V.  E«gletoii,88  B.  L.  A  B.  640. 
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the  purpose  is  manifest  to  make  its  scope  as  general  as  possible,  and  it 
can  not  be  denied  that  in  this  case,  if  the  facts  charged  in  the  informa- 
tion are  true,  the  prisoner  did  resort  to  means  to  cause  the  building  to 
be  burned.  But  even  on  the  view  of  the  statute  taken  by  my  brethren, 
I  should  think  the  case  within  it.  Furnishing  a  confederate  with  com- 
bustibles to  begin  a  fire  with  is  as  much  a  resort  to  phjrsical  means 
for  the  purpose  as  would  be  the  planting  of  a  torpedo  with  one's  own 
hands,  with  the  intent  that  it  shall  explode  and  cause  a  fire. 
CHBiSTZAHcr,  J.,  did  not  sit  in  this  case.' 


SUICIDE  — ATTEMPT  TO  COBfMIT,  NOT  ATTEMPT  TO  COlfMIT   MUB- 

DEB. 

B.  V.  BUBGESS. 
[L.  &  C.  369.1 

In  the  English  Court  for  Crown  Cases  Beserved^  1862. 

An  Attempt  to  Commit  Suiolde  is  not  panUhable  as  an  attempt  to  commit  nmrder. 

The  following  case  was  stated  by  the  assistant  judge  of  the  Court  of 
Quarter  Sessions  for  the  County  of  Middlesex. 

The  prisoner  was  tried  before  me,  at  the  Quarter  Sessions  of  the 
Peace  for  Middlesex,  on  an  indictment  which  charged  that  she  *'  on  the 
16th  of  September,  1862,  unlawfully  and  willfully  did  attempt  and 
endeavor  to  commit  a  certain  felony,  that  is  to  say,  that  she  the  said 
Elizabeth  Burgess  on  the  day  and  year  aforesaid  unlawfidly  and  will- 
fully did  attempt  and  endeavor  feloniously,  willfully  and  of  her  malice 
aforethought  to  kill  «nd  murder  herself,  the  said  EUzabeth  Burgess^ 
against  the  form  of  the  statute  in  such  case  made  and  provided.'*  To 
this  indictment  she  pleaded  guilty. 

Before  passing  sentence,  it  was  suggested  that  Courts  of  Quarter 
Sessions  had  no  longer  jurisdiction  over  the  offense  by  reason  of  the 
passing  of  the  statute  24  and  25  Victoria.^ 

The  eleventh,  twelfth,  thirteenth  and  fourteenth  sections  of  that  stat* 
ute  relate  to  attempts  to  commit  murder  by  different  specified  methods ; 
and  the  fifteenth  section  enacts  that  ^*  whosoever  shall,  by  any  means 
other  than  those  specified  in  the  preceding  sections,  attempt  to  commit 
murder,  shall  be  guilty  of  felony,  and  be  liable  to  be  kept  in  penal 
servitude  for  life/' 

1  oh.ioa 
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By  the  5  and  6  Victoria,^  Coarts  of  Quarter  Sessions  are  prohibited 
from  dealing  with  any  felony  in  respect  of  which  sentence  of  transpor- 
tation for  life  can  be  passed  upon  a  person  not  preyiously  convicted  of 
felony. 

By  the  20  and  21  Victoria,^  penal  servitude  is  substituted  for  trans- 
portation. 

Sentence  was  respited ;  and  the  prisoner  was  committed  to  the  House 
of  Correction  for  the  county,  where  she  now  is. 

I  have  to  pray  the  judgment  of  this  honorable  court,  whether  the 
above  conviction  can  in  point  of  law  be  sustained. 

This  case  was  argued  on  the  15th  of  November,  1862,  before 
Pollock,  C.  B.,  Wiqhtman,  J.,  Willl^ms,  J.,  Chaniobll,  B.  and  Mel- 
lob,  J. 

Besley^  for  the  prisoner.  The  question  here  is,  whether  an  attempt 
to  commit  self-destruction  is  an  attempt  to  commit  murder  within  the 
24  and  25  Victoria,'  or,  in  other  words,  whether  the  common-law  mis- 
demeanor of  attempting  to  commit  suicide  is  merged  in  any  of  the 
felonies  created  by  that  act.  If  that  is  so,  the  Court  of  Quarter  Ses- 
sions had  no  jurisdiction  to  try  this  offense ;  since,  by  the  5  and  6 
Victoria,^  that  court  can  not  try  any  person  for  any  felony  which  is 
punishable  by  transportation  beyond  the  seas  for  life,  and  by  the  24 
and  25  Victoria,^  any  attempt  to  commit  marder  is  a  felony  punishable 
by  penal  servitude  for  life,  which  punishment  is,  by  the  20  and  21  Vic- 
toria,^ equivalent  to  transportation  for  life. 

Wiluamb,  J.  The  indictment  does  not  charge  a  felony,  but  a  mis- 
demeanor. 

Besley.  That  is  so.  There  is  no  such  misdemeanor  remaining  at 
common  law.  In  Bex  v.  Cross^^  it  was  held  that,  where  a  statute  makes 
an  offense  felony  which  was  before  only  a  misdemeanor,  an  indictment 
will  not  lie  for  it  as  a  misdemeanor. 

WiLUAjffs,  J.  Your  objection  in  fact  is  that  the  indictment  discloses 
no  existing  offense,  and  that  it  would  be  bad  in  any  court. 

Poland,  for  the  Crown.  It  is  submitted  that  the  24  and  25  Vic* 
toria^  does  not  extend  to  attempts  to  murder  oneself ;  and  that  the 
indictment  charges  a  misdemeanor  at  common  law ;  since  the  words 
'^against the  form  of  the  statute,''  may  be  rejected  as  surplusage. 
Murder  prima  Jauie  means  the  murder  of  another,  and  not  suicide.  The 
crime  of  fdo  de  se  is  treated  of  apart  from  murder  in  all  the  text* 
books.    It. will  be  found  separately  discussed  in  Hawkins'  Pleas  of  the 
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Crown,^  Hale's  Fleas  of  the  Crown,^  Blackstone's  Commentaries,^  and 
last  edition  of  the  latter  work  by  Stephen.^ 

In  Blackstone's  Commentaries  it  is  said  that  the  name  of  murder  (as 
a  crime)  was  anciently  applied  only  to  the  secret  killing  of  another. 
So  in  Blount's  Law  Dictionary^  a  fdo  de  ae  is  defined  to  be  ^'  he  that 
commits  felony  by  murdering  himself,"  and  murder  is  described  as  ^*  a 
willful  and  felonious  killing  another  upon  prepensed  malice,  whether 
secretly  or  openly.  Englishmen  or  foreigners,  living  under  the  King's 
protection."  The  definition  ^ven  in  Deacon's  Digest  of  Criminal 
Law  is  to  the  same  effect  In  Cowell's  Law  Dictionary,®  murder  is 
abo  said  to  be  the  willful  and  felonious  killing  another  upon  prepensed 
maUce.  In  Jervis  on  Coroners,"^  it  is  said  that  it  is  not  necessary  to  use 
the  word  ^'  murdravU  "  in  an  inquisition  for  suicide. 

Pollock,  C.  B.  That  is  because  there  is  no  such  offense  in  law  as 
self-manslaughter. 

Williams,  J.  There  are  no  degrees  in  self-destructioiu  If  a  man 
feloniously  kill  himself,  it  must  be  self-murder.  The  presentment 
there  states  that  the  man  feloniously  killed  himself,  and  that  is  equiva- 
lent to  saying  that  he  murdered  himself. 

Poland,  No  doubt,  that  is  the  true  explanation  of  the  passage.  In 
Bex  v.  Ward^^  it  was  held  that  the  crime  offdo  de  ae  was  not  murder 
within  the  12  Caroline  n.,'  which  contained  a  pardon  of  all  offenses 
except  murder.  TomZiea  v.  Etheringtonf^  is  to  the  same  effect.  The 
Legislature  uses  the  term  fdo  de  8e,  when  speaking  of  self-murder.  The 
crime  is  so  described  in  the  4  George,  IV.^  The  word  murder  is  not 
used  throughout  that  statute.  In  Begina  v.  BuseeU  ^  it  was  held  that 
the  7  George  IV.  ,^  although  it  applied  to  accessories  before  the  fact  to 
murder,  did  not  apply  to  accessories  before  the  fact  to  suicide. 

WiOHTMAic,  J.  The  case  of  an  accessory  before  the  fact  to  suicide 
raised  this  difficulty,  that  at  common  law  he  could  not  be  tried  because 
his  principal  could  not.  BusaeU^s  Case^^  only  decided  that  the  7 
George  IV.,^  did  not  extend  to  make  those  triable  who  could  not  have 
been  tried  before  the  statute. 

Besley^  in  reply.  The  cases  that  have  been  cited  on  the  other  side 
are  not  in  point.  In  Bex  v.  Dyson  ^  it  was  held  that,  if  a  man  encour- 
ages another  to  murder  himself,  and  is  present  aiding  and  abetting  him 
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whQe  he  does  so,  sach  person  is  guilty  of  murder.  Begina  v.  Alisonji 
is  to  the  same  effect. 

Cur.  adv.  wiU. 

The  judgment  of  the  court  was  delivered,  on  the  22d  of  Novembar, 
1862,  by 

PoLLooK,    C.  B.    We   are    all  of  opinion   that   the   Jurisdiction 

of  the  Quarter  Sessions    is  not   taken  away    by   the  24  and    25 

Victoria,^  and  that  attempting  to  commit  suicide  is  not  attempting  to 

commit  murder  within  that  statute.    If  it  were,  it  would  follow  that 

any  one  attempting  to  commit  suicide  by  wounding  himself  must  be 

indicted  for  the  offense  of  wounding  with  intent  to  commit  murder, 

which  until  very  recently  was  punishable  with  death.    There  is  a  vast 

difference  between  inflicting  a  wound  on  another  and  inflicting  a  wound 

on  oneself  with  that  intent.    My  brother  Wiohtman,  wishes  me  to  say 

that  he  concurs,  on  the  ground  that  this  was  not  an  attempt  to  commit 

murder  within  the  statute. 

Conviction  affirmed. 


attempt  to  commit  8uicidb  not  indictable. 
Commonwealth  v.  Dennis. 

[105  Mass.  162.] 

In  the  Supreme  Judicial  Court  of  MasaachusettSy  October  Ternij  1870. 

An  Attonipt  to  Oommlt  Bnloldo  li  not  indictable. 

Indictment  for  attempting  to  commit  suicide.  In  the  Superior  Courtt 
before  the  Jury  were  impaneled,  the  defendant  flled,  and  Dennt,  J., 
overruled  a  motion  to  quash  the  indictment,  for  the  reason,  among  others, 
that  it  did  not  set  forth  any  crime  punishable  by  the  laws  of  the  Common- 
wealth.  On  the  trial  the  defendant  was  found  guilty  and  alleged  ex- 
ceptions. 

J7.  L.  Parker y  for  the  defendant. 

C.  AUen^  Attorney-General,  for  the  Commonwealth. 

Colt,  J.  lathis  Commonwealth,  the  whole  matter  of  punishments 
for  all  attempts  to  commit  an  offense  prohibited  by  law,  when  no  express 
provision  is  otherwise  made  has  been  subject  to  revision  by  statute. '  The 
degi%eof  punishment  for  the  attempt  is  measured  by  the  character  of 
the  offense  attempted  and  the  punishment  attached  to  it ;  all  offenses 

180.AP.418.  toh.loa  '  Q«n.Stata.,cb.l08,MO.a. 
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punishable  by  death,  imprisonment,  and  fine  are  included,  and  are  alone 
included ;  and  it  is  provided  that  in  no  case,  where  the  offence  is  puniali- 
able  by  imprisonment,  shall  punishment  for  the  attempt  exceed  one-half 
of  the  greater  punishment  which  might  have  been  inflicted  if  the  offense 
attempted  had  been  committed.  The  attempt  to  commit  suicide  is  thus 
left  without  punishment,  because  the  act  itself  could  never  be  punished 
by  any  of  the  modes  stated. 

By  a  well  established  rule  of  the  construction  of  statutes,  the  common 
law  is  held  to  be  repealed  by  implication,  when  the  whole  subject  has 
been  revised  by  legislation.^  This  rule  requires  us  to  look  to  the  statute 
alone  for  the  punishment,  if  any,  affixed  to  the  act  here  indicted.  If  it 
is  not  there  made  punishable,  it  is  enough,  whatever  the  reason  which 
induces  its  omission.  The  end  of  punishment  is  the  prevention  of 
crime,  and  it  may  have  been  thought  at  least  impolitic  to  punish  an  at- 
tempt to  do  that  which  is  itself  dispunishable,  where  the  direct  effect  of 
the  penalty  must  be  to  increase  the  secrecy  and  efficiency  of  the  means 
employed  to  accomplish  the  end  prepared. 

An  attempt  to  conmiit  suicide  is  therefore,  not  indictable  in  this  Com- 
monwealth. The  case  of  Commonwealth  v.  Botoen,^  does  not  conflict 
with  this.  There  the  prisoner  was  indicted  for  advising  another  to  kill 
himself,  and  the  advice  was  acted  upon  in  his  presence.'  The  Jury  must 
have  found,  under  instructions,  that  the  advice  was  influential,  and  the 
defendant  was  properly  convicted  as  principal  It  can  make  no  differ- 
ence in  principle,  whether  the  hand  of  the  victim,  or  the  hand  of  another 
agent  is  employed,  if  the  act  be  done  in  the  presence  of  the  person 

charged  and  at  his  instigation. 

Exceptions  sustained. 


NOTES. 

{  227.  Mere  Prepcurstlons  not  Punishable  as  Attemx>tB.  —  Preparations  to 
commit  a  crime  are  not  Indictable;  nor  are  they  << attempts"  to  commit  the 
crime  within  the  law.  **  Suppose/'  said  Lord  ABmasB,  C.  B.,  in  £.  v.  Meredith^* 
**  Suppose,  for  Instance,  that  a  man  Intended  to  commit  the  misdemeanor  men- 
tioned by  Mr.  Oreaves  (to  carnally  know  a  child  between  the  ages  of  ten  and 
twelve),  and  was  to  take  his  horse  and  ride  to  the  place  where  the  child  was, 
that  would  be  a  step  towards  the  commission  of  the  offense,  but  would  not  be 
indictable." 

In  B,  V.  Eoffleton^^  Maulx,  J.,  said :  <<  What  is  an  attempt?  Most  it  not  be 
a  proximate  attempt?    Does  a  man  intending  to  murder,  attempt  to  do  so  If  ha 

1  Commonwealth  v.  Oooley,  10  Pick.  87;  *  18  Hem.  866. 

Commonwealth  v.  Marshall,  11  Pick.  8S0;  •  6  C.  A  P.  680  (1888). 
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buys  a  dagger  and  poison,  but  nses  neither  the  one  nor  the  other;  U  a  man 
intends  to  commit  an  oifense  at  a  distant  place,  getting  into  a  railway  train,  or 
patting  on  his  shoes,  or  shaving  himself  in  the  morning,  would  not  be  an  at- 
tempt to  do  so.  *  *  *  The  mere  intention  to  commit  a  misdemeanor  is  not 
criminal.  Some  act  is  required;  and  we  do  not  think  that  all  acts  towards 
committing  a  misdemeanor  are  indictable.  Acts  ultimately  leading  towarda  the 
commission  of  the  offense  are  not  to  be  considered  as  attempts  to  commit  it, 
but  acts  immediately  connected  with  it  are."  **  There  is  a  great  difference," 
saidBiACKBUBN,  J.,  in  R,  ▼.  Cheeseman^^  '*  between  preparations  antecedent  to 
the  commission  of  an  offense,  as  in  the  case  of  merely  going  to  buy  a  gun 
wherewith  to  commit  a  murder,  which  I  do  not  think  would  be  eyidence  of  ia 
attempt  to  commit  a  murder,"  and  counsel  said :  <<  A  man  may  get  a  rifle  made 
in  America  wherewith  to  shoot  some  one  in  England,  or  a  burglar  may  procure  a 
picklock  to  be  made,  but  without  some  extrinsic  eyidence  the  procuring  a  rifle 
or  a  picklock  is  no  evidence  of  an  attempt  to  murder  or  to  break  into  a  house." 
Said  JsBvis,  C.  J.,  in  S.  v.  Bobertaf*  **  merely  walking  towards  a  place  with  in* 
tention  to  conmiit  a  murder  there,  would  not  be  indictable." 

In  S.  V,  Taylor^*  Pollock,  C.  B.,  said :  **  It  was  clear  that  every  act  com- 
mitted by  a  person  with  a  view  of  committing  a  felony  was  not  within  the 
statute,  as,  for  instance,  buying  a  box  of  lucifer  matches  with  intent  to  set  Are 
to  a  house.  The  act  must  be  one  immediately  and  directly  tending  to  the 
execution  of  the  principal  crime,  and  committed  by  the  prisoner  under  such 
circumstances  that  he  has  the  power  of  carrying  his  intention  in  execution.  If 
two  persons  were  to  agree  to  commit  a  felony,  and  one  of  them  were,  in  execu- 
tion of  his  share  in  the  transaction,  to  purchase  an  instrument  to  be  used  in 
the  course  of  the  felonious  act,  that  would  be  a  sufficient  overt  act  in  an  indict- 
ment for  conspiracy,  but  not  in  an  indictment  of  this  nature.  But  the  facts 
proved  in  this  case  were  sutBcient  to  warrant  them  In  flndlng  the  prisoner 
guilty,  if  they  thought  that  he  intended  to  set  Are  to  the  stack." 

The  Jury  returned  as  a  verdict  that  they  were  not  satisfied  that  the  prisoner 
Intended  to  set  fire  to  the  stack,  but  that  they  thought  the  prisoner  intended  to 
€xtort  money  from  the  prosecutor  by  his  conduct.  His  Lordship  accordingly 
4lirected  a  verdict  of  not  guilty  to  be  entered,  but  ordered  the  prisoner  to  be 
-detained  upon  a  charge  of  demanding  property  with  menaces;  and  after  con- 
sulting with  CocKBXTBN,  C.  J.,  cxprcsscd  an  opinion  that,  assuming  the  flndlng 
•of  the  Jury  upon  the  facts  proved  to  be  correct,  the  prisoner  was  liable  upon 
«uch  a  charge  under  the  7th  William  IV.  and  I  Victoria.*  An  indictment  was 
accordingly  preferred  before  the  gnftid  jury,  which  they  found  against  the 
prisoner,  and  to  which  he  pleaded  guilty. 

Therefore  going  to  a  place  to  assault  another  without  more  is  not  a  crime.* 
nor  is  merely  preparing  for  the  assault.*  And  going  towards  a  place  where  a 
felony  is  to  be  committed  in  order  to  assist  in  carrying  off  the  property,  will 
not  make  a  man  a  principal,  if  he  was  at  such  a  distance  at  the  time  of  the 
taking  as  not  to  be  able  to  assist  in  it.^ 

1  9  Ooz,  108  (ISOi).  •  Tom  ••  BUM,  9  Ark.  4i  (1S48). 
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S  228.  Preparations— Blsamy. — To  prepare  to  be  married  a  second  time — 
the  first  wile  being  alive  —  as  by  sending  lor  a  clergyman,  etc.,  is  not  an  attempt 
to  commit  bigamy.^ 

§  229.  Preparations— Forgery*—  So  merely  making  a  note  in  the  name  of 
another  without  intent  to  delrand  him,  is  not  indictable.  Uttering,  however, 
shows  such  intent.' 

§  280.  Prepcurations — Illegally  Selling  Liquor. — To  order  liqnor  to  be  sent 
to  one  for  the  purpose  ol  introducing  it  into  another  country,  is  not  an 
«  attempt  '*  to  introduce  it  there,  but  simply  preparations  to  do  so,  which  are  not 
indictable.* 

§281.  Preparations  —  Attempt  to  Dlsobarge  Xxsaded  Arms. — In  JS.  v. 
Mcumford,*'  M.  sent  a  tin  box  containing  three  pounds  ol  gunpowder  and  two 
detonators  which  were  intended  to  ignite  the  gunpowder  when  any  person 
opened  the  box,  and  so  destroy  him,  to  B.  It  was  held  that  this  was  was  not 
an  attempt  to  discharge  loaded  arms  at  B.,  within  the  statute. 

§  281a.  Breach  ol  Neutrality  Iawb.— So  mere  prei>arations  without  overt 
acts  will  not  bring  one  wittiin  the  neutrality  laws.^ 

$282.  OflloerB— Giving  Lease  Contrary  to  Law  Indictable — Voting 
for  Illegal  LecMe.  —  In  FwpU  v.  Wood^^  it  was  held  that  the  act  ol  the  mayor  and 
council  ol  New  York,  in  giving  a  lease  of  lands  belonging  to  the  corporation  for 
a  larger  term  than  ten  years  was  contrary  to  the  city  charter,  and  indictable; 
but  that  merely  voting  in  favor  ol  a  resolution  directing  the  comptroller  ol  the 
city  to  lease  city  land  lor  more  than  ten  years,  was  not  a  crime.  *'  It  will  be 
seen,"  said  Mullen,  J.,  **  that  it  is  not  alleged  in  this  count  that  any  lease  had 
been  made ;  the  averment  is  that  the  defendants  did  violate  and  evade  the  pro- 
visions of  said  act  by  voting  for,  and  passing,  a  resolution  in  due  form,  directing 
the  comptroller  to  lease  the  asylum.  By  the  statute  the  oflehoe  is  the  giving  of 
the  lease ;  the  offence  in  the  indictment  is  the  voting  lor  a  resolution  authorizing 
the  proper  officer  to  make  a  lease.  Penal  statutes  are  to  be  strictly  construed ^ 
in  other  words,  the  offence  with  which  the  accused  is  cliarged  must  be  brought 
plainly  within  the  letter  and  spirit  ol  the  statute.  Can  it  require  argument  to 
demonstrate  that  the  passing  by  the  common  council,  with  the  i^proval  of  the 
mayor,  of  a  resolution  that  a  lease  be  executed  by  the  comptroller,  is  not  the 
giving  ol  a  lease?  It  is  said  by  the  counsel  lor  the  People,  that  all  the  delend* 
ants  could  do  toward  giving  the  lease,  was  to  pass  the  resolution  in  question- 
That  may  be,  but  in  order  to  convict  them  under  the  statute,  the  lease  must  be 
made.  The  making  is  the  very  essence  ol  the  offense,  and  if  no  lease  has  been 
made,  then  the  statute  has  not  been  violated,  and,  of  course,  no  offence  com- 
mitted. The  counsel  for  the  People  suggested,  also,  that  this  resolution,  ap- 
proved by  the  mayor,  was  a  lease,  within  the  principle  decided  by  the  Supreme 
Court  in  this  district,  in  the  case  of  Lowher.    It  was  held  in  that  case  that  in 

1  People  V.  Mnrrar,  14  Oal.  169  (18S9).  «  7  0.  A  P.  942. 

S  Fox  V,  People,  96  111.  71  (1880).  »  U.  S.  v,  Lamsden,  1  Bond,  6  (1866). 

*  U.  8.  9.  Stephens,  8  Grim.  L.  Uag.  686  •4  Park.  144  (1868). 
(188B). 
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case  of  a  resolation  by  the  common  council  to  purchase  certain  real  estate 
Lowher,  the  comptroller,  whose  duty  it  was  to  complete  the  purchase,  but 
which  he  refused  to  do,  had  no  discretion  whether  he  would  obey  the  order  of 
the  common  council.  I  have  the  opinion  of  the  learned  Justice  in  the  case  of 
Lowher  before  me.  In  it  he  says:  'The  heads  of  departments  do  not  hold 
their  places  independent  of  the  legislation  of  the  common  council,  and  when 
such  legislation  is  not  in  violation  of  law,  they  have  no  right  or  power  to  refuse 
obedience  to  such  legislation,  because  they  may  deem  it  unwise  or  improvident. 
On  the  contrary,  they  are  only  in  the  legitimate  discharge  of  their  duties  when 
they  comply  with  the  legislative  directions  of  the  common  council,  not  passed 
in  violation  of  law.'  I  fully  concur  with  the  learned  justice  in  these  views. 
If  sound,  they  dispose  of  the  position  assumed  by  the  counsel  for  the  People. 
The  comptroller  Is,  according  to  the  opinion  in  the  case  of  Lowher,  required  to 
obey  those  resolutions  and  ordinances  of  the  common  council  which  they  have 
authority  to  pass.  But  he  is  not  bound  to  obey  those  which  they  have  not  au- 
thority to  pass.  If,  then,  the  defendants  could  not  make  a  lease  for  more  than 
ten  years,  and  H  the  resolution  required  the  comptroller  to  make  a  lease  for  a 
longer  time,  he  was  not  bound  to  obey,  nor  could  the  court  compel  him  to  exe- 
cute such  a  lease.  If  the  comptroller  had  executed  the  lease  in  obedience  to  the 
resolution  in  question,  I  entertain  no  doubt,  but  he  would  have  been  liable  to 
indictment  for  a  misdemeanor,  and  that  the  offense  of  the  defendants  would 
thus  have  been  perfected.  How  can  this  resolution  be.  called  a  lease,  when  it 
was  not  intended  as  such,  but  contemplated  an  Instrument  thereafter  to  be 
drawn  which  should  be  a  lease.  Again,  by  the  city  charter,  the  common  coun- 
cil.and  mayor  could  not  make  a  lease ;  that  power  is  conferred  on  the  comp- 
troller, and  the  resolution  conforms  to  the  charter,  and  leaves  the  execution  of 
th(  lease  to  the  otBcer  who  alone  could  rightfully  make  it.  Does  this  resolution 
partake  in  any  respect  of  the  form  or  nature  of  a  lease?  Does  the  resolution 
create  a  term  in  favor  of  the  asylum?  Does  it  give  possession,  or  the  right  of 
possession?  Does  it  contain  any  agreement  to  let  or  pay  rent,  or  any  condition 
on  which  the  estate,  if  there  was  one,  should  be  terminated?  Could  the  cor- 
poration maintain  an  action  on  this  resolution  for  the  rent?  In  short,  could 
either  the  asylum  on  the  one  hand,  or  the  cori>oration  on  the  other,  maintain 
any  action  or  proceeding  on  this  resolution,  as,  and  being,  a  lease  of  these 
premises  in  question?  It  seems  to  me  not.  And  if  not,  then  no  lease  for  a  term 
of  more  than  ten  years  has  been  granted,  and  of  course,  no  offense  committed. 
If  I  am  right  In  holding  that  the  actual  giving  of  a  lease  is  necessary  to  render 
the  defendants  liable  under  the  clause  of  section  41  above  referred  to,  it  is  Just 
as  essential  to  render  them  liable  under  the  clause  constituting  the  other  offence 
of  making  leases  otherwise  than  by  public  auction.  I  must  hold,  therefore> 
that  the  second  count  of  this  indictment  is  bad,  for  the  reason  that  it  does  not 
allege  or  show  that  any  offense  has  been  committed  by  the  defendants,  or  either 
of  them,  within  the  true  intent  and  meaning  of  sections  40  and  41  of  the  act  of 
1857." 

{  288.  Attempt  to  Murder  —  Delivery  of  Poison  to  Asr«nt»— The  mere  de* 
livery  of  poison  to  a  person  and  soliciting  him  to  put  it  where  another  will  take 
it  is  not  an  attempt  to  administer  poison.^  So,  in  England  the  delivery  of  poison 
to  an  agent  with  directions  to  him  to  cause  it  to  be  administered  to  another  haa 

1  Stadler  v.  Com.,  96  Pa.  St.  818  (1880). 
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been  held  not  to  be  an  <*  attempt  to  poison  "  wltbin  a  statute,  In  the  princlpaL  In 
S.  ▼.  WUUamB,^  Ann  Williams  and  John  Bees  were  Indicted  for  attempting  to 
administer  poison  to  Thomas  Vanghan.  It  appeared  that  the  two  prisoners 
cohabited  together,  the  female  prisoner  being  a  daughter  of  Mary  Vanillin; 
and  that,  in  the  month  of  May,  1844,  the  prisoners  procured  some  arsenic,  and 
gave  It,  in  a  paper  to  a  man  named  Klchard  Edwards,  informing  him  that  it  was 
poison,  and  that  they  wanted  to  kill  Vanghan  and  his  wife ;  and  they  gave  direc- 
tions to  Edwards  to  keep  the  arsenic  in  the  palm  of  his  hand,  and  go  to 
Yanghan's  house,  which  was  two  or  three  miles  distant,  and  then  call  for  a  pint 
of  beer,  which  he,  Edwards,  and  the  Vanghans  were  to  drink  together,  and  after 
having  done  so,  he  (Edwards)  was  to  call  for  another  pint  of  beer,  and  take  an 
opportunity  of  slipping  the  arsenic  into  it  undiscovered  by  the  Vaughans  to 
whom  he  was  to  hand  it,  that  they  might  drink  it  and  be  poisoned.  The  pris- 
oners gave  Edwards  5d.  for  his  services,  and  told  him,  that  if  he  succeeded  he 
should  never  want,  for  all  in  the  Vaughan's  house  belonged  to  the  prisoner  Ann 
Williams.  It  further  appeared  that  Edwards  immediately  proceeded  to  the 
house  of  the  Taughans,  and  gave  up  the  poison  to  them,  and  told  them  all  that 
had  passed.  Edwards  was  a  man  of  apparently  rather  weak  Intellect,  but  gave 
his  evidence  in  a  very  clear  and  collected  manner,  and  was  certainly  perfectly 
aware  that,  if  he  had  done  as  he  was  directed,  he  must  have  destroyed  the 
Vaughans.  VMUctt  guOtn. 

BoLFE,  B.,  respited  the  Judgment,  in  order  to  consult  the  Judges  on  the 
point,  whether  the  foregoing  facts  warranted  the  conviction  of  the  prisoners  for 
an  attempt  to  administer  poison;  for  if  Edwards  had  administered  the  poison, 
he  would  have  been  sole  principal  felon,  and  the  prisoners  would  have  been  ac- 
cessaries before  the  fact.  The  question,  therefore,  was,  whether  the  delivery 
of  poison  to  an  agent,  with  directions  to  him  to  cause  it  to  be  administered  to 
another,  under  such  circumstances  that,  if  administered,  the  agent  would  be 
the  sole  principal  felon,  was  an  attempt  to  administer,  within  the  third  section 
of  the  statute  1  Victoria.*  In  the  ensuing  term  the  case  was  considered  by  the 
llfteen  Judges  who  held  the  conviction  wrong. 

{  284.  Intaiit  not  Uidiotable — Tbere  must  Be  an  Aot.  —  «<  In  order  to  con- 
stitute the  attempt,  there  must  appear  to  be  more  than  the  mere  design  or  inten- 
tion to  commit  the  offense.  There  must  have  been  some  ineffectual  act  or  acts 
towards  Its  accomplishment.'*  *  *<An  attempt  can  only  be  made  by  an  actual  in- 
effectual deed  done  in  pursuance  of  and  in  furtherance  of  the  design."  * 

{  285.  Intent  without  Aot— Adultery. — And  so  soliciting  one  to  commit 
adultery  Is  not  indictable.^ 

In  MiU9  V.  StatBf^  the  defendants  were  convicted  under  the  following  In- 
dictment, viz.,  <<that  Bull  Miles  and  Amanda  Overton,  not  sustaining  the  rela- 
tion of  man  and  wife,  wickedly  agreed  and  conspired  together  to  leave  and  did 
leave  the  county  of  Bandolph,  for  the  purpose  of  illicit  sexual  intercourse 
between  them."  On  appeal  It  was  held  that  a  demurrer  should  be  sustained. 
**  The  indictment,"  said  Bbickbll,  C.  J.,  **  is  framed  on  the  supposition  that  the 

1  1  0.  A K.  689  (1844).  •  Smith  v.   Oom.,  64  Pa.  St  209  (1887); 

s  eh.  86.  Shannon  v.  Com.,  14  Fa.  St  SM. 
•  People  V.  Lawton,  66  Barb.  184  (1867).  •  68  Ala.  890  (1877). 

4  cionL  V.  Uhl,  6  Gratt  706  (1849). 
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consent  of  a  man  or  a  woman  to  commit  adnlteiy  or  fornication  is  a  conspiracy 
to  commit  a  mlsdemeanori  and,  thereforci  Indictable.  We  know  of  no  author- 
ity for  such  a  proposition;  nor  so  far  as  we  can  discover  was  it  ever  before 
asserted  except  in  ShoHfum  y.  CanmwniweaUhf^Bnd  then  it  recelYed  nnqnallfled 
disapprobation.  80  long  as  the  parties  have  proceeded  no  further  than  to  con* 
sent  and  agree,  the  offence  rests  in  mere  intention,  and  a  criminal  intent  mnst 
be  accompanied  by  an  act  in  f nrtherance  of  it  before  it  Is  the  subject  of  indict- 
ment." 


§386.  Intent  Witboat  Act — Assanlt.  —  Therefore,  an  indictment  which 
alleges  that  <<  C."  with  a  certain  pistol  then  and  there  loaded  with  gunpowder 
and  one  leaden  buUet  which  he  said  C.  in  his  right  hand  then  and  there  held, 
then  and  there  did  attempt  feloniously  to  maim,  disfigure,  disable  and  kill  one 
B.,"  etc.,  is  insul&clent  in  not  alleging  an  act  done  by  C.  in  the  attempt  to  com- 
mit the  offense.* 


S  287.  Intent  Without  Act — Cheating.  —  At  common  law  an  Intent  to  cheat 
Is  not  indictable.*  An  indictment  that  charges  simply  that  the  prisoner,  «  did 
attempt  and  endeavor  fraudulently,  falsely  and  unlawfully  to  obtain  from  A.,  a 
large  sum  of  money  with  Intent  to  cheat  and  defraud  A,"  shows  no  oftense.* 

{  288.  Intent  Without  Act — Inoeet. — And  to  solicit  another  to  commit  the 
crime  of  Incest  is  not  indictable.* 

§  289.  Intent  Without  Act — Bape.  —  80  an  Intent  to  commit  rape  not  car- 
ried out  by  acts  is  not  a  crime.* 

§240.  Intent  Without  Act  —  Indecent  Prints. — Therefore,  a  possession  of 
indecent  prints  with  intent  to  publish  them  is  not  a  crime.  Lord  Campbell, 
C.  J.  "  The  mere  intent  can  not  constitute  a  misdemeanor  when  unaccom- 
panied with  any  act."  Colbbidob,  J.  <<  The  law  will  not  take  notice  of  an 
Intent  without  an  act.    Possession  is  no  such  act."  ^ 

§  240a. Intent  Without  Act  ^Counterfeit  Coin.— 80  having  coun- 
terfeit coin  in  possession  with  Intent  to  utter  it  as  good  is  no  offense.* 

§241.  Intent  Without  Act — Nulaanoe— House  of  ni-fama. — To  rent  a 
liouse  to  another  intending  that  it  shall  be  used  as  a  house  of  Ill-fame  Is  not  a 
crime  at  common  law.* 


1uPa.8t.s2s. 

s  Com.  «.  Clark,  6  Qrstt.  075  (1848). 

•  Com.  «.  Horse,  S  Maas.  188  (1806). 

«  B.  V.  Hanh,  8  Cox,  970  (1849).  In  azga- 
iag  thla  ease,  BUaa,  for  the  prlaoner,  said: 
"'Theindletment  ttatas  aa  attempt  to  com* 
nit  a  fraad,  but  it  does  not  show  that  the 
fraud  was  a  misdemeanor;  and  to  make  the 
attempt  an  indictable  offense,  it  most  clearly 
appear  that  it  was  a  misdemeanor  which 
the  defendant  attempted  to  commit." 
Parke, B.,  •'That  is,  that  he  attempted  to 
obtain  the  money  by    false   pretenses." 


Bliss.  "Tes,  or  that  the  cheat  was  of  a 
pabllo  nature.  A  mere  cheat  is  not  indicts, 
ble."  B.  9.  Wbeatley,  SBnrr.  1126 ;  B.  v.  Lara, 
6T.B.  Ofi5;  B.  v.  Mason,  2  T.  B.681.  Pol- 
lock, O.  B., "  We  all  tbink  the  objections 
well  founded." 

•  Ooz  9.  People,8SIll.  191  (1876). 

•  KoUy    V.  Com.,   1   Grant's    Cas.    484 
(1808). 

'  Dogdale  ▼.  Queen,  1  El.  A  Bl.  480  (1808). 
«  B.  V. Heath,  B.  A.  B.  184  (1810);  B.  «. 
Stewart,  B.  A  B.  288  (1814). 

•  Brockway  v.  People,  9  HUl,  850  (1842). 
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{  242.  Intent  witboat  Act — Nnlaanoe — Prostitute* — ^A  verdict  that  the 
prisoneria  woman,  '"was  frequently  seen  sauntering  about,  and  endeavoring 
to  maintain  herself  by  whoring,"  entitles  her  to  an  acquittal  on  a  charge  of 
vagrancy,  for  it  finds  that  she  was  endeavoring  to  do  something  wrong,  and  not 
that  she  did  it,  an  immoral,  but  not  an  unlawful  act.^ 

§248.  Intent  without  Act  — Paeelng  Oounterteit  Notes. — An  indictment 
f^hich  charges  merely  an  intention  to  pass  counterfeit  bank-notes,  knowing  them 
to  be  counterfeit,  without  charging  any  act,  can  not  be  sustained.  **  It  is  true,'* 
said  the  court,  <<  that  It  is  the  intention  which  constitutes  the  offense.  But  that 
intention  must  at  least  in  part  be  evidenced  by  some  act  of  the  party.'*  * 

f  244.  Intent  without  Aot  —  Possession  of  Forged  Bills.  —  So  the  posses- 
sion of  forged  bills  with  intent  to  pass  them  is  not  an  offense  at  common  law.*- 

{  245.  Intent  without  Aot — Treason*  —  So  in  U,  S,  v.  Pryor^^  it  was  held 
that  an  Indictment  for  treason  in  adhering  to  the  enemy  could  not  be  supported 
by  proof  of  the  prisoner  going  from  the  enemy  to  the  shore  for  the  purpose  of 
peaceably  procuring  provisions  for  them,  as  this  conduct  rested  in  intention 
which  Is  not  punishable  by  our  law. 

§  246.  Attempt  —  Non-ability  to  Commit  Grime.  —  And  to  convict  of  an  at> 
tempt  to  conunit  a  crime,  the  ability  to  commit  it  as  well  as  the  Intent  to  do  so 
must,  as  a  general  rule,  be  present.    Therefore  — 


§  247.  Attempt — Assault— Non-ftlxUity  to  Oommit.^  To  constitute  an  In* 
dictable  attempt  to  shoot  a  person  or  assaulting  him  with  intent  to  kill,  it  is 
necessary  that  the  weapon  used  should  have  been  capable  of  doing  the  injury 
intended.^  To  constitute  an  assault  with  a  gun  or  pistol,  the  weapon  must  be 
presented  within  the  distance  at  which  it  may  do  execution.*  So  discharging  a 
gun  loaded  with  powder  and  wadding  only  at  a  person  so  txt  away  that  no  in- 
Jury  could  result  is  not  punishable  as  shooting  with  intent  to  wound.*  To  go 
no  further  than  to  raise  and  point  an  uncocked  pistol  is  not  an  "  attempt "  to 
discharge  a  pistol  with  intent  to  kill.*  To  sustain  an  indictment  for  an  assault 
with  intent,  it  must  be  shown,  that  the  accuaed  had  ability  to  commit  a  battery.* 
Where  A.  discharged  a  gun  at  B.  at  such  a  distance  that  the  shot  only  rattled 
against  his  back,  and  could  do  him  no  injury,  it  was  held  that  A.  could  not  be 
convicted  of  shooting  with  intent  to  kill.^*  Where  the  accused,  holding  a  cocked 
pistol  by  his  side,  but  making  no  attempt  to  present  or  discharge  it,  came  up 
to  A.  and  said  "  I  am  now  ready  for  you,*'  whereupon  A.  seized  him  by  the  col- 
lar and  pushed  him  back  some  thirty  feet,  when  the  accused  struck  him  with 
the  pistol,  extricated  himself,  and  retired,  it  was  held  that  the  conduct  of  the 

1  state  V.  Onster,  65  K.  0. 8S9  (1871).  •  McKay  v.  State,  44  Tex.  43;  Turner  v. 

s  State  V.  Penn,  1  Oar.  L.  Bepoe.  017  State,  4S  Ala.  8S5  (1S6B). 
(1816) .  V  Henry  v.  State,  18  Ohio,  82  (1SI9). 

.8  oom. «.  Morse,  9  Mate.  138  (1806).  «  MilUgaa  «.  People,  5  Park,  a  O.  loa 

«  8  Waah.  0.  O.  984  (1814).  (1861). 

*  State  «.  Kapper,  6  Not.  118  (1870) ;  State  •  Smith  v.  State,  82  Tex.  608  (1870) ;  Vaoff- 

V.  SwaUa,  8  Ind.  684  (1856).  ban  v.  State,  8  S.  AM.  668  (18A4). 

10  B.  V.  Abraham,  1  Oox«  208  (18i6) . 
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accused  did  not  amount  to  an    "  attempt  to  commit  a  battery  **  within  the 
Texas  statute.^ 

In  B,  ▼.  LewUf^  L.  was  indicted  for  attempting  to  discharge  at  A.  a  loaded 
blnnderbnss.  It  appeared  that  L.,  on  a  refusal  by  A.  to  give  him  np  some  title 
deeds,  said:  ''Then  yon  are  a  dead  man,"  and  unfolding  his  great  coat  which 
he  wore,  took  out  a  blunderbuss,  but  was  not  able  to  point  It  at  A.  before  he 
was  seized.  The  weapon  was  found  to  be  loaded,  but  the  flint  had  dropped 
out.  The  court  told  the  Jury  that  .to  sustain  the  indictment  there  must  be 
something  more  than  the  mere  presenting  of  the  blunderbuss,  and  that  some 
act  must  be  shown  to  have  been  done  by  the  prisoner  to  satisfy  the  Jury  that  he 
did,  in  fact,  attempt  to  discharge  the  blunderbuss.    He  was  acquitted. 

In  B,  ▼.  Carr,*  the  prisoner  was  tried  before  Mr.  Justice  Holbotd,  at  the 
Old  Bailey  January  Sessions,  In  the  year  1819,  on  an  indictment  for  willfully, 
maliciously  and  molawfully  priming  and  leveling  a  blunderbuss,  loaded  with 
gunpowder  and  leaden  shot,  and  attempting,  by  drawing  the  trigger,  to  dis- 
charge the  same  against  William  Billlngsley,  with  intent  to  murder  him.  There 
were  two  other  counts,  one  charging  the  intent  to  be  to  disable  William  Bill- 
lngsley, and  the  other  to  do  him  some  grievous  bodily  harm.  It  appeared  in 
evidence  that  William  Billlngsley  had  loaded  the  blunderbuss  with  gunpowder 
and  leaden  shot,  and  had  primed  it  a  fortnight  before  the  offense  was  com- 
mitted, but  had  not  examined  it  afterwards.  At  the  time  when  the  prisoner 
leveled  the  blunderbuss  and  pulled  the  trigger,  the  flint  struck  Are,  but  the 
flash  was  of  the  flint  only,  and  not  of  any  priming.  The  blunderbuss,  as  loaded 
originally  by  Billlngsley,  was,  after  the  prisoner's  apprehension,  accidentally 
discharged  at  the  poUce  ofllce,  no  fresh  priming  having  been  put  in.  The  Jury 
found  the  prisoner  guilty,  but  they  at  the  same  time  added  that  the  blunder- 
buss was  not  primed  at  the  time  when  the  prisoner  drew  the  trigger.  A  doubt 
having  been  suggested  whether  the  piece  was  then  completely  loaded,  so  as  to 
bring  the  case  within  the  statute,*  the  learned  Judge  reserved  that  question  for 
the  opinion  of  the  Judges.  In  Hilary  Term,  1819,  the  Judges  met  and  consid- 
ered this  case.  A  majority  of  the  Judges  considered  the  verdict  of  the  Jury  as 
equivalent  to  a  finding  by  them  that  the  blunderbuss  was  not  so  loaded  as  to 
be  capable  of  doing  mischief  by  having  the  trigger  drawn;  and  if  such  was  the 
case,  they  were  of  opinion  in  point  of  law,  that  it  was  not  loaded  within  the 
meaning  of  the  statute,  and  accordingly  recommended  a  pardon  to  be  applied 
for. 

In  JB.  V.  Lovely*  the  prisoner  was  indicted  for  maliciously  shooting  at  one 
Chlnnock  with  intent.  The  prisoner,  according  to  the  evidence,  had  flared  a  gun 
into  a  room  in  Chlnnock's  house,  where  he  supposed  Chlnnock  was,  but  it  turned 
out  that  in  point  of  fact  Chlnnock  was  In  another  part  of  the  house,  where  he 
could  not  by  possibility  be  reached  by  shot  from  a  gun  so  fired.  Upon  this, 
the  learned  Judge  interposed,  and  asked  the  prosecutor's  counsel  whether  the 
indictment  could  be  supported?  A  inan  could  scarcely  be  said  to  be  shot  at, 
who  was  not  near  the  house  when  the  gun  was  fired.  Singlaket  for  the  prose 
cution,  cited  B,  v.  BaUeift*  where  the  comnumder  of  a  ship,  who  had  fired  into 
another  ship,  was  said  to  have  fired  at  every  individual  in  her.  OuiunET,  B. 
That  case  is  iperfeetly  distinguishable  from  the  present;   cannon  shot  fired 
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Into  a  ship  more  or  less  endangers  every  Indlvidnal  in  it.  Every  part  of  the 
ship  may  be  penetrated  by  cannon  shot;  bnt  that  can  not  be  said  of  shot  fired 
from  a  gnn  into  a  room  where  it  is  proved  no  individual  then  was. 

NotguOiif. 
In  B,  V.  Cfamblet^  the  prisoner  was  indicted  for  an  attempt  to  shoot  Edward 
Edwards.  The  testimony  was  as  follows.  Bosina  Evans  said:  "  I  am  servant 
to  Mr.  James  Gamble,  who  lives  at  Mortlake.  The  prisoner  is  his  grandson. 
On  Sonday  evening,  the  24th  of  llarch,  about  half  past  seven,  I  was  alone  In  the 
honse,  when  the  prisoner  knocked  at  the  door  and  asked  to  see  Mr.  Gamble. 
I  told  him  he  would  not  be  in  till  eight,  and  the  prisoner  said  he  would  wait. 
He  came  into  the  parlor  and  went  straight  to  the  wall  without  sitting  down. 
He  soon  turned  round  towards  me,  and  I  saw  then  that  he  had  a  mask  on.  He 
said  if  he  could  put  a  shilling  or  so  in  my  way  he  wonld  do  so,  and  asked  me  to 
show  him  the  way  to  Mr.  Gamble's  bed-room.  I  said  I  would  not.  He  then 
said  if  I  made  a  row  ottiers  outside  would  come  to  his  assistance,  but  I  did  not 
see  any  one  outside.  He  then  took  a  candle  and  went  upstairs  in  Mr.  Gamble's 
bed-room,  and  I  went  out  to  get  assistance.  When  I  returned  the  prisoner  had 
gone.  Edward  Edwards  said:  I  saw  the  prisoner  leave  Mr.  Gamble's  premises 
and  Jump  over  the  back  fence.  I  ran  alter  him,  and  called  to  him  to  stop.  He 
said  he  would  not  stop  till  he  was  forced.  He  jumped  over  a  gate  and  then 
turned  round  again  and  presented  a  pistol  at  my  face,  and  puUed  the  trigger. 
I  heard  the  dick  of  the  pistol  when  he  presented  it  at  me  and  pulled  the  trigger. 
The  pistol  was  afterwards  forced  from  him.  The  recorder,  upon  examining  the 
pistol,  said  that  it  was  evident,  from  its  construction,  that  the  priming,  if  there 
ever  were  any,  could  not  have  fallen  out,  and  as  it  had  been  decided  by  a 
majority  of  the  judges  in  B.  v.  CaiTf*  that  a  person  can  not  attempt  to  discharge 
a  pistol  if  it  had  no  priming  in  it,  there  was  no  case  to  go  to  the  jury." 

NotgvtUif, 
In  B.  V.  Baker,*  it  appeared  from  thtf  evidence  that  the  pistol  flashed  in  the 
pan,  but  with  a  very  faint  flash,  not  more  than  would  be  produced  by  the  strik- 
ing of  the  flint  and  steel;  it  was  afterwards  examined,  and  found  to  be  loaded 
with  gunpowder  and  a  piece  of  lead.  It  was  admitted  by  the  witnesses  that 
there  must  have  been  a  very  small  quantity  of  priming  In  the  pan,  if  any  at  all. 
Huddle$U>n  addressed  the  jury  for  the  prisoner,  and  argued  that  the  prisoner 
could  not  be  convicted  unless  they  were  satisfied  that  the  pistol  was  in  such  a 
state  that  it  would  go  off;  and  that  the  evidence  was  that  there  was  no  priming 
and  that  the  light  seen  by  the  witness  was  produced  by  the  fiint  alone;  and 
that  under  no  circumstances  could  the  pistol  have  gone  off  in  that  state.  He 
also  contended,  that,  even  if  they  thought  the  prisoner  had  made  an  assaolt 
upon  the  prosecutor,  they  might  find  him  guilty  of  that,  as  the  charge  was  one 
which  included  an  assault.  Bckfb,  B.  (in  summing  up).  You  must  consider 
whether  the  pistol  was  in  such  a  state  of  loading  that,  under  ordinary  drcum- 
stances,  it  would  have  gone  off,  but  that  from  some  accidental  cause,  the  nature 
of  which  we  can  not  discover,  it  in  fact  did  not  go  off.  The  statute  under  which 
the  prisoner  is  indicted  *  will  then  apply,  for  unless  the  statute  were  held  to 
apply  to  cases  of  this  kind,  as  well  as  to  those-in  which  fire-arms  are  actually 
discharged,  it  would  be  absurd.  The  question  for  your  consideration  is,  was 
the  priming  and  loading  of  the  pistol  such,  that  in  the  natural  and  ordinary 
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course  of  things,  it  would  have  gone  off?  If  yon  think  it  was,  yon  must  find 
the  prisoner  guilty.  The  learned  counsel  for  the  prisoner  contends,  that  you 
may  find  the  prisoner  guilty  of  a  common  assault,  but  that  I  think  you  can  not 
do.  If  presenting  a  pistol  at  a  person,  and  pulling  the  trigger  of  it,  is  an 
assault  at  all,  certainly  in  the  case  where  the  pistol  is  loaded,  it  must  be  taken 
to  be  an  attempt  to  discharge  the  pistol  with  intent  to  do  some  bodily  injuiy; 
that  is,  it  must  amount  to  the  offense  laid  in  one  or  other  of  the  counts  of  the 
indictment,  according  as  you  are  of  opinion  the  Intention  of  the  prisoner  was. 
There  does  not  seem  to  be  any  middle  kind  of  intent  that  can  be  suggested. 

Verdiet^  not  gwOty. 
In  Vaughan  ▼.  Statet^  in  deciding  that  a  charge  of  shooting  with  intent  to 
kUl  can  not  be  sustained  when  it  is  not  proved  that  the  gun  was  so  loaded  as 
to  be  capable  of  doing  the  mischief  intended,  Tbatchbb  J.,  said:  '<  A  dispute 
had  arisen  between  the  defendant  below  and  his  neighbors,  about  the  right  of 
the  latter  to  use  a  part  of  his  lands  as  a  highway  for  travel.  Upon  the  day  men- 
tioned  in  the  indictment,  certain  boys,  returning  from  school,  undertook  this 
road,  not  without  some  design,  as  tJiey  themselves  confess,  to  annoy  the  de- 
fendant below.  They  were  pursued  by  the  defendant  who,  when  at  the  dis- 
tance of  sixty  yards  from  one  of  the  boys;  who  was  then  getting  over  a  fence, 
discharged  his  gun.  The  boy,  against  whom  the  gun  is  alleged  to  have  been 
discharged,  was  uninjured;  and  no  marks  of  shot  could  be  discovered  in  the 
immediate  neighborhood  of  the  place  where  he  was  at  the  time.  Subsequently, 
marks  of  shot  were  found  in  some  bushes,  and  traced  to  a  sapling,  in  a  some- 
what different  direction  from  that  which  the  boy  had  occupied,  and  were  dis- 
covered to  be  small  birdnahot.  There  was  other  testimony  that  went  to  j>rove 
that  the  bird-shot  were  most  probably  the  contents  of  the  gun  which  was 
discharged.  If  they  were  not  so,  there  is  no  evidence  that  the  gun  contained 
anjrthing  more  than  a  charge  of  powder.  It  has  been  held,  in  cases  decided 
under  statutes  similar  to  our  own,  that  it  must  appear  that  the  fire-arms  were 
loaded  so  as  to  be  capable  of  doing  the  mischief  intended.  If  loaded  with 
powder  and  wadding  only,  but  if  fired  so  near  an  individual,  and  in  such  a  di- 
rection, that  it  would  probably  kill  him,  it  would  come  within  the  statute. 
But  it  would  be  absurd  to  say  that  the  dischaiging  a  gun,  even  loaded  with  ball, 
at  so  great  a  distance  as  could  not  possibly  effect  injury  to  the  person  against 
whom  it  was  directed,  evinced  an  intention  to  kill;  and  the  same  may  be  said 
of  anything  else  wherewith  the  gun  may  be  loaded.  There  was  evidence  before 
the  Jury,  of  experiments  having  been  made  with  the  gun  used  by  the  defend- 
ant, that  went  to  show  that  at  the  same  distance  at  which  he  stood  from  the  boy 
when  the  gun  was  discharged,  and  with  a  charge  of  the  same  kind  of  bird-shot, 
the  gun  was  incapable  of  taking  life.  Now,  as  a  man's  motives  and  intentions 
are  to  be  inferred  from  the  means  which  he  uses,  and  the  acts  which  he  does, 
we  are  inclined  to  the  belief  that  no  serious  damage  was  intended  by  the  de- 
fendant, but  that  his  object  was  rather  to  alarm  than  to  injure." 

f  948.  Attempt— ''LoflMled  Arm"— Onn  not  Able  to  be  DiflObarged  — 
Pistol.  — A  pistol  that  can  not,  pn  account  of  defective  priming,  go  off  is  not  a 
''loaded  arm  "  within  the  English  statute.* 
In  Segina  v.  James,*  it  was  held  that  it  was  not  an  assault  to  point  at  another 
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a  gun  not  so  loaded  as  to  be  able  to  be  discharged.  The  indictment  was  un- 
der a  statute  as  to  <<  loaded  arms.'*  On  the  trial  it  was  proved  by  the  prosecn- 
tor,  Godwin,  that  he  went  to  demand  possession  of  a  hodse  and  fonnd  one  B. 
attempting  to  distrain  for  rent  there,  and  that  he,  the  prosecutor,  had  some 
words  with  prisoner,  who  was  also  there,  when  the  latter  pointed  a  rifle  at  him, 
and  he  both  heard  and  saw  the  cock  of  the  rifle  fall  on  the  steel  and  open  the 
pan;  bat  there  was  no  flash  and  no  spark.  The  rifle  was  then  wrested  from  the 
prisoner,  and  there  was  a  small  quantity  of  gunpowder,  apparently  qnlte  damp, 
sticldng  to  the  pan.  It  was  farther  proved  that  the  prosecutor  attempted  to  fire 
the  rifle,  having  ascertained  that  there  was  a  charge  in  it,  but  it  would  not  go  off, 
but  on  its  being  primed  with  dry  powder  it  did  go  off.  Tendal,  C.  J.  (to  the 
Jury) .  '<  I  am  of  opinion  that  this  was  not  a  loaded  arm  within  the  statute,  and 
that  the  prisoner  can  neither  be  convicted  of  the  felony  nor  of  the  assault.  It 
is  only  an  assault  to  point  a  loaded  pistol  at  any  one,  and  this  rifle  is  proved  not 
to  be  so  loaded  as  to  be  able  to  be  discharged."  80  in  Bex  v.  Harrls^^  the  in- 
dlc^ment  was  under  the  same  statute.  The  prosecutor  had  been  appointed  a 
special  constable  to  arrest  the  prisoner  on  a  charge  of  riot.  The  warrant  was 
read  to  the  prisoner,  when  he  drew  a  pistol  (which  was  loaded  to  within  half  an 
inch  of  its  muzzle  with  gunpowder,  paper  and  two  ill-shaped  balls)  and  pointed 
it  at  the  head  of  the  prosecutor  within  four  inches  of  his  ear  and  pulled  the 
trigger.  The  lock  went  down,  and  the  prosecutor  saw  a  single  spark  proceed 
from  it.  No  mischief  was  done,  and  the  pistol  was  taken  from  the  prisoner. 
There  was  no  priming  found  in  the  pan,  but  it  was  proved  that  this  might  have 
dropped  out  in  the  struggle  to  take  the. pistol  from  the  prisoner.  In  his  de- 
fence, the  priBoner  said  that  the  pistol  was  kept  loaded  for  the  protection  of  his 
house  which  had  been  robbed,  but  that  to  prevent  his  children  from  doing 
themselves  mischief  with  it,  he  always  kept  a  piece  of  paper  in  the  pan,  and 
another  piece  of  paper  twisted  tightly  and  run  into  the  touch  hole  so  as  to  pre- 
vent its  being  fired.  The  prisoner's  son  was  called  to  prove  that  the  pistol  had 
been  in  this  state  the  day  before.  Pattbbon,  J.  (in  summing  up).  "U 
you  think  that  the  pistol  had  its  touch  hole  plugged,  so  that  it  could  not  by 
possibility  do  mischief,  I  think  that  the  prisoner  ought  to  be  acquitted,  because 
I  do  not  think  that  a  pistol  so  circumstanced  ought  to  be  considered  as  loaded 
arms  within  the  meaning  of  this  act  of  Parliament."  WhiUey^a  Ccue,'*  was 
similar.  The  prisoner  was  charged  with  shooting,  under  the  above  statute,  at 
A.  B.  The  evidence  was  that  A.  B.,  being  a  watcher  of  game,  was  at  a  dose 
belonging  to  Mr.  Farrand,  near  Beingley,  about  one  o'clock  In  the  morning; 
that  he  advanced  towards  a  wall,  the  height  of  wliich  was  four  feet  six  inches 
on  one  side,  and  five  feet  on  the  other,  and  which  divided  the  close  he  was  in 
from  another  close;  that  as  he  approached  it,  he  saw  a  man  in  the  other  close 
crouching  down  under  the  wall ;  that  he  advanced  up  close  to  the  wall,  and  then 
walked  along  by  the  side  of  it;  that  the  man,  whom  he  saw  crouching  on  the 
other  side  did  the  same;  that  he  then  looked  over  the  wall  and  addressed  the 
man  on  the  other  side  by  name,  adding:  <<I  know  thee!"  that  the  num  on 
the  other  side  instantly  raised  a  gun  which  was  in  his  hand,  to  his  shoulder, 
and  leveled  it  at  him;  that  he  stooped  to  avoid  it;  that  the  gun  went  off,  and 
the  charge  (whatever  it  was)  struck  a  hairy  cap  which  he  had  on  his  head  and 
singed  the  hair  ^  the  cap  was  produced.  It  was  further  proved  that  the 
watcher  had  on  one  occasion  given  evidence  against  the  prisoner:  and  that  the 
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prisoner,  haying  been  fined  a  guinea,  had  more  than  once  threatened  that  he 
would  settle  accounts  with  him  when  they  met  together  at  night  in  Mr.  Far- 
land's  grounds.  It  was  also  proved,  that  the  prisoner,  after  his  apprehension, 
said,  *<  I  did  it,  and  I  rued  it  the  Instant  I  had  pulled  the  trigger."  When  the 
prisoner  was  apprehended,  he  was  in  bed  and  his  clothes  were  off;  he  dressed 
himself;  and  after  he  was  dressed,  the  constable  searched  his  pockets  and 
found  a  small  bag  of  shot;  but  it  was  not  proved  that  the  trousers  in  which 
the  shot  were  found  were  the  same  that  the  prisoner  had  on  when  the  gun 
was  fired,  and  the  constable  could  not  say  whether  or  not  there  were  any  other 
trousers  in  the  same  room.  Sir  G,  Lewin,  for  the  prisoner,  objected  that  there 
was  no  evidenee  to  show  that  the  gun  was  loaded  with  shot,  or  any  of  the  de- 
structive materials  charged  in  the  indictment.  He  cited  Bex  v.  Weston,^  and 
Bex  V.  EUchen,*  and  contended  that  those  were  much  stronger  cases  against 
the  prisoner  than  the  present,  and  yet  the  judges  had  great  doubts  whether 
there  was  in  them  any  evidence  to  go  to  the  jury ;  that  in  those  cases  there  were 
X>ositive  circumstances,  such  as  actual  wounds  and  the  surgeon's  opinion  of 
the  cause  of  the  wounds  from  which  the  fact  of  the  gun  being  loaded  with  de- 
structive ingredients  might  be  inferred.  CotUngkam  and  Ashmoref  for  the 
prosecution,  contended  that  the  circumstance  alone  of  a  man  being  out  for  the 
purpose  of  poaching,  afforded  a  sufficient  presumption,  that  the  gun,  if  loaded 
with  powder,  was  also  loaded  with  shot;  but  that  the  prisoner's  own  expres- 
sion —  <<  I  did  it  and  rued  it  the  moment  I  pulled  the  trigger,,'  was  ground 
enough,  if  it  stood  alone,  for  sending  it  to  a  jury. 

Sir  Q,  Lewin^  in  reply,  urged  that  in  criminal  cases  there  could  be  no  pre- 
jBumption  against  a  prisoner  not  founded  on  direct  evidence;  that  failing  that, 
the  legal  presumption  was  in  favor  of  innocence.  Further,  that  it  was  quite 
consistent  with  the  case  as  it  stood;  that  the  prisoner  might  not  have  had  time 
to  complete  the  loading  of  his  gun,  or  tliat  he  might  have  drawn  the  shot  and 
fired  off  the  powder  to  scare  away  the  watcher,  with  a  view  to  his  own  escape; 
that  the  cap  being  singed  only,  favored  this  suggestion,  inasmuch  as  if  the  gun 
had  been  loaded  with  any  destructive  materials,  it  would  have  been  cut  or  torn 
or,  at  all  events,  would  have  borne  other  marks  of  violence,  which  was  not  the 
case.  Pattbson,  J.,  was  strongly  of  the  opinion  that  the  objection  ought  to 
prevail;  and  after  consulting  Aldebson,  J.,  he  directed  an  acquittal. 

§  249.  Attempt  to  Commit  Abortion  —  Woman  not  Pregnant.  -^  8o  on  an 
indictment  for  administering  a  drug*  to  a  woman  to  procure  abortion,  if  it 
appear  that  the  woman  was  not  with  cliild  at  all,  the  prisoner  must  be  acquitted 
though  he  thought  she  was,  and  intended  to  destroy  the  child.* 


§250.  Adminieterinff  "Noxious  Thing" — Harmleoe  Compound. — So  a 
person  is  not  guilty  of  administering  a  '<  noxious  thing  "  with  intent  to  injure 
and  annoy  another  when,  unknown  to  him,  the  thing  is  harmless.* 

§251.  Burglary  —  No  Goods  in  House. — Where  a  person  broke  into  the 
house  of  another  to  steal  his  goods,  but  the  goods  had  previously  been  removed, 
it  was  held  that  he  was  not  guilty  of  attempting  to  steal  the  goods.^ 
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§  252.  Larceny —PioUnff  Pooket^Mottainff  In  Pooket. — Where  a  person 
put  his  hand  in  a  person's  pocket  intending  to  steal  his  parse,  bat  there  was  no 
parse  there,  it  was  held  that  he  coold  not  be  convicted  of  an  attempt  to  steal  tbe 
parse.^  In  2  East's  Fleas  of  the  Crown,*  there  is  this  passage :  **  One  had  his  keys 
tied  to  the  strings  of  his  purse  in  his  pocket,  which  Elisabeth  Wilkinson  attempted 
to  take  from  Mm,  and  was  detected  with  the  parse  in  her  hand,  bat  the  strings  of 
the  parse  still  hang  to  the  owner's  pocket  by  means  of  the  keys.  This  wis 
ruled  to  be  no  asportation;  the  parse  coald  not  be  said  to  be  carried  away,  for 
it  still  remained  fastened  to  the  place  where  it  was  before."  *  So,  where  A.  had 
his  parse  tied  to  his  girdle,  and  B.,  in  attempting  to  rob  him,  in  the  straggle 
the  girdle  broke,  and  the  parse  fell  to  the  groand,  B.  not  having  previoosly 
taken  hold  of  it,  nor  picking  it  up  afterwards,  it  was  raled  to  be  no  taking. 
In  the  conference  npon  Cheny*B  Case,  above  referred  to.  Eyre,  B.,  mentioned  a 
case  before  him  where  goods  in  a  shop  were  tied  to  a  string  which  was  fastened 
by  one  end  to  the  bottom  of  the  connter.  A  thief  took  np  the  goods  and  carried 
them  towards  the  door  as  far  as  the  string  woald  permit,  and  was  then  stopped. 
This  was  held  not  to  be  a  severance,  and  consequently  no  felony.  In  a  New 
York  case^where  a  boy  attempted  to  steal  a  hat  from  a  store-door,  which  the 
owner,  suspecting,  had  previously  tied  down,  he  was  held  not  guilty  of  larceny.* . 

§  258.  Mailing  Obeoene  Literature  —  Person  Addroosod  not  in  Bzlst- 
enoe.  —  A  person  is  not  guilty  of  sending  through  the  mails  literature  «  giving 
information  "  of  an  indecent  and  prohibited  character  where  the  answer  is  seat 
in  answer  to  a  fictitious  letter  of  inquiry.^ 

§  258a. Attempt  —  Malioloaisly  Throwing  Stone  at  Ballrood  Oar  with 

Intent  to  Injure  Person  Thereon — No  Person  in  Oar  Struck. — In  B,  v. 
Courty*  the  prisoner  was  indicted  for  feloniously,  willfully,  and  maliciously, 
casting  and  throwing  a  stone  against,  into,  at,  and  upon  a  certain  tender  then 
being  used  upon  the  Midland  Bailway,  with  intent  to  endanger  the  safety  of 
certain  persons  then  being  upon  suoh  engine  and  tender;  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

There  were  other  counts  in  the  indictment,  charging  the  prisoner  with  throw- 
ing the  stone  against,  etc.,  a  certain  **  tender  and  engine,'*  and  against  cer- 
tain carriages. 

The  evidence  was,  that  the  prisoner,  while  standing  on  a  bridge,  threw  a 
stone  over  the  parapet  wall,  while  a  train  was  passing  underneath,  the  stone 
fell  upon  the  tender  of  the  engine.  It  appeared  that  there  was  no  person 
on  the  tender  at  the  time;  the  engine  and  stroker  being  upon  the  engine.  At 
the  close  of  the  case  for  the  prosecution, 

Bupert  Kettle,  for  the  prisoner,  objected  that  no  offense  had  been  proved 
within  the  terms  of  the  statute  under  which  the  prisoner  was  indicted.  The 
statute,^  enacts  that  '*  if  any  person  shall  willfully  and  maliciously  cast,  throw, 
or  cause  to  fall,  or  strike  against,  into  or  upon  any  engine,  tender,  carriaifpe 
or  truck  used  upon  any  railway,  any  wood,  stone,  or  other  matter  or  thing, 

^  B.  V.  Oolliiu,  0  Ooz,  478  (1878).  *  IT.  S.  v.  Whlttier,  7  Cent.  L.  J.  510878)  ; 

s  p.  656.  approved  in  U.  S.  v.  Ealtmeyerp  16  Fed.  Bep. 

s  W  i]kinBon*8  Oaae,  1  Hale,  606.  760  (188S). 

4  Pl)iUip*8  Case,  4  Oity  HaU    Bee  177  «  6  Cox.  200  (1868). 

(1810).  r  u  and  lA  Viot.,  eh.  19,  see.  7. 
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with  intent  to  endanger  the  safety  of  any  person  being  in  or  npon  snch  engine, 
tender,  carriage,  or  truck,  every  snch  offender  shall  be  guilty  of  felony." 
The  statute,  therefore,  contemplates  a  state  of  facts  when  a  stone  or  other 
thing  is  thrown  against  any  engine,  tender,  carriage  or  truck,  and  strikes  It,  and 
when,  at  the  time  it  so  strikes,  there  is  some  person  or  persons  upon  the 
engine,  tender,  or  other  carriage  so  struck.  Here  the  tender  was  the  carriage 
struck,  and  there  was  no  person  upon  it  at  the  time,  the  engineer  and  stroker 
being  upon  the  engine.  It  could  not  be  said,  therefore,  that  the  prisoner  had 
struck  the  tender  with  intent  to  endanger  the  safety  of  any  person  being  in  or 
upon  such  tender.    The  offense,  therefore,  does  not  fall  within  the  act. 

Huddleston  and  Scotland  for  the  prosecution,  contended  that  the  words 
<'  cast "  and  "  thrown  against "  met  the  present  case,  and  it  was  not  necessary 
in  order  to  be  within  the  words  of  the  statute,  that  the  stone  or  other  imple- 
ment used,  should  actually  come  in  collision  with  the  part  of  the  train  in  which 
any  persons  were.  The  word  ''  against "  must  be  taken  to  include  **  at."  It 
was  sufDoient  if  the  stone  waa  cast  or  thrown  at  the  time  with  intent  to  endan- 
ger the  safety  of  any  person  in  the  train,  although  it  actually  struck  the  tender 
or  other  part  of  the  train  in  which  no  person  happened  to  be  at  the  time.  The 
Intent  was  a  question  for  the  jury.  Even  if,  to  satisfy  the  statute,  it  was  nec- 
essary that  the  stone  should  actually  strike  the  train,  it  was  immaterial  whether 
the  persona  in  the  train,  to  endanger  whose  safety  the  act  was  done,  were  on 
the  engine,  tender,  carriage,  or  truck. 

KeUlBt  ^  reply:  The  worda  ''cast,"  ''thrown"  and  "against,"  were  not 
capable  of  the  construction  contended  for,  as  the  subsequent  words  "into  "  or 
*  upon  "  clearly  limited  the  section  to  the  case  of  an  actual  striking.  And  to 
say  that  the  statute  applied  to  the  case  of  striking  a  tender,  no  person  being 
thereon,  was  directly  in  the  teeth  of  the  words  of  the  section. 

CBOiffPTON,  J.,  said  that  he  thought  the  objection  must  prevail,  as  whatever 
might  be  the  intention  of  the  Legislature,  the  words  of  the  section  were  clearly 
limited  to  the  case  of  anything  thrown  upon  an  engine  or  carriage  containing 
persons  therein.  He  would,  however,  consult  Mr.  Justice  Colbbxdgb  sitting  in 
the  other  court. 

The  learned  judge  having  retired  for  that  purpose,  said,  on  his  return,  that 
Mr.  Justice  Coleridob  agreed  with  him  in  opinion  that  the  objection  was  well 
sustained,  and  that  no  offense  within  the  statute  being  established,  the  pris- 
oner was  entitled  an  acquittal. ' 

Vertttetf  not  guiUy, 

S  264.  Pereonatlxiff  Voter  ^Attempt — Party  Personated  not  In  flbdat- 
enoe.—  In  B.  v.  Tannetf^  the  prisoner  was  tried  b^ore  Mr.  Baron  Wood,  at  the 
Spring  Assizes  for  the  County  of  Kent,  in  the  year  1818,  on  an  indictment  charg- 
ing him  with  willfully  and  knowingly  personating  and  falsely  assuming,  the 
name  and  character  of  Peter  McCann,  a  person  entitled  to  prize  money  for  and 
in  respect  of  his  services  performed  on  board  of  a  ship  of  His  Ifajesty,  called 
the  Tremendous,[in  order  to  receive  such  prize  money,  with  intent  to  defraud 
the  commissioners  and  governors  of  the  Royal  Hospital  for  seamen  at  Green- 
wich, against  the  form  of  the  statute  in  that  case  made  and  provided.  There 
was  another  count  in  the  indictment  the  same  as  the  above,  with  this  variance 
only,  viz. :  it  stated  Peter  McCann  as  a  person  supposed  to  be  entitled,  etc.,  and 

^  B.  A  B.  883  (1818). 
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for  services  supposed  to  be  performed,  etc.  It  appeared  by  the  Tremendous' 
prize  list  and  the  master  book  of  the  Tremendous,  produced  by  the  proper 
ofBcers  of  Greenwich  Hospital,  that  there  was  a  person  of  the  name  of  Peter 
McCarn  entitled  to  prize  money;  but  no  person  of  the  name  of  Peter  McCann. 
The  learned  judge  doubted,  whether  on  this  variance  in  the  name  he  ought  not 
to  have  directed  an  acquittal ;  and  reserved  this  point  for  the  consideration  of 
the  judges.  He  desired  the  jury  to  say,  whether  the  prisoner  meant  to  person- 
ate  Peter  McCann;  and  they  found  he  did,  and  returned  the  verdict  of  guilty. 
The  judgment  was  respited  to  take  the  opinion  of  the  judges  on  the  point  re- 
served. In  Easter  term,  1818,  the  judges  met  and  considered  this  case.  They 
were  of  opinion,  that  the  "  personating  "  must  apply  to  some  person  who  had 
belonged  to  the  ship,  and  that  the  indictment  must  charge  the  personating  of 
some  such  person;  as  that  was  not  the  case  here,  they  held  the  conviction 
wrong. 

§  255.  Attempt— iBtemiptlon  before  Ck>mpletlon  of  Act.  ^  Where  a  per- 
son intending  to  commit  a  crime  is  interrupted  before  he  does  or  completes  the 
act  he  is  not  guilty  of  attempting  to  commit  a  criminal  act.    Therefore  — 

§  266. Betting — Horse  Baoe  whioh  Does  not  'Oome  OfL — To  bet  on 

a  horse  race,  where  the  race  does  not  come  ofi,  is  not  indictable  as  gaming.^ 

§  257.  Burglary  — Intemiptlon. — Where  persons  who  had  agreed  to  and  in- 
tended to  break  into  a  house,  went  there,  but  before  they  had  broken  In 
became  alarmed  and  fled,  they  were  held  not  guilty  of  attempting  to  commit 
bnrglary.' 

§  258.  Oonoealinsr  Birth  of  Child — Interruption.— In  B,  v.  SneUt*  Sarah 
Snell  was  indicted  for  endeavoring  to  conceal  the  birth  of  her  child.  She  was 
found  going  across  a  yard  towards  a  privy  with  a  bundle,  and  was  stopped. 
The  bundle  contained  the  body  of  a  child.  Gurmbt,  B.,  said  the  prisoner  could 
not  be  convicted,  the  offense  not  being  completed.  The  body,  under  the  stat- 
ute, must  be  buried  or  otherwise  disposed  of,  to  bring  the  case  within  the  act. 
Here  she  was  interrupted  in  the  act  probably  of  disposing  of  the  child,  bat  the 
act  was  incomplete.    She  was  acquitted. 

§  259 .  Illegal  Sale — Interroption. — And  where  a  statute  prohibited  persons 
from  selling  spirits  to  a  slave,  but  the  prisoner  sold  a  barrel  of  spirits  to  a  slave, 
but  before  it  was  delivered  the  negotiation  was  interrupted  and  abandoned,  lie 
was  adjudged  not  guilty  of  an  attempt.* 

§  260.  Attempt  to  £011 —Interruption.  —  B,  v.  Delaney,^  tried  in  Ireland,  in 
1888,  and  reported  in  the  Irish  Law  TYmea,  was  a  case  where  the  prisoner,  intending 
to  shoot  a  judge,  desisted  when  he  saw  that  the  judge  was  protected,  and  that  he 
was  watched.  The  indictment  was  (1)  for  that,  on  the  11th  of  November,  1888, 
having  in  his  possession  certain  loaded  arms — to  wit,  a  pistol  called  a  revol- 
ver— he  unlawfully,  maliciously,  and  feloniously  did  place  his  hand  upon  same, 
and  endeavor  to  draw  same  from  his  pocket,  and  did  thereby  attempt  to  dto- 


1  Dobkins  «.  State,  2  Hnmph.  424  (1841). 
S  R  V.  McOann,  28  U.  0.  Q.  B.  014  (1869). 
•  2  M.  A  Bob.  44  (1867) . 
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charge  same  at  the  Right  Hon.  Jamea  Anthony  Lawson,  with  intent  felonlonsly 
to  kill  and  mnrder  him  against  the  form  of  the  statnte,  etc. ;  (2)  that  on  the 
day  in  the  year  aforesaid,  he  unlawfully,  mallcionsly  and  feloniously  did  attempt 
to  discharge  a  certain  loaded  flre-arm,  to  wit—  a  pistol  called  a  revolver — then 
beingloaded  with  gunpowder  and  ball,  at  and  against  the  Bight  Hon.  James 
Anthony  Lawson,  with  intent  to  commit  murder,  against  the  form  of  the  stat- 
ute, etc. ;  and  (8)  that  on  the  day  in  the  year  aforesaid,  he  unlawfully  and 
feloniously  did  procure  and  place  In  the  pocket  of  his  coat  a  certain  loaded 
pistol  called  a  revolver,  loaded  with  gunpowder  and  ball,  and  being  so  possessed 
of  same  did  proceed  up  and  towards  the  Bight  Hon.  James  Anthony  Lawson, 
and  did  place  his  hand  on  said  revolver,  and  endeavor  and  proceed  to  draw 
same  from  his  said  pocket  in  order  to,  and  with  intent  to,  discharge  same  at 
and  against  the  said  Bight  Hon.  James  Anthony  Lawson,  and  did  thereby  at- 
tempt and  intend  feloniously  to  kill  and  murder  the  said  Bight  Hon.  James 
Anthony  Lawson.  The  prisoner  having  pleaded  not  guilty,  the  Solicitor-Gen- 
eral then  opened  the  case  for  the  prosecution,  stating  the  facts  as  follows  t  On 
November  11, 1882,  Judge  Lawson  left  his  house  in  Fitzwilliam  Place  about  flve^ 
minutes  past  five  o'clock,  on  foot,  accompanied  by  his  son,  a  young  lad,  and 
followed  on  the  same  side  on  which  he  was  proceeding  himself  by  two  police 
constables  of  the  B  Division,  Lalor  and  Brennan,  who  wore  plain  clothes.  On 
the  opposite  side  of  the  street  there  walked  two  police  constables  in  aid,  named 
Charles  McDonnell  and  George  Darker,  men  who  had  not  been  engaged  in  police 
service  before,  and  probably  for  that  reason  were  not  known  to  people  like  the 
prisoner.  The  prisoner  was  believed  to  be  a  working  carpenter,  and  on  that 
evening — it  was  a  foggy  and  drizzly  evenings  he  was  observed  by  a  man, 
who  would  be  produced,  to  be  loitering  for  over  half  an  hour  in  the  neighbor- 
hood of  Fitzwilliam  Square,  through  which  Judge  LaWson  was  to  pass.  He 
was  identilied  by  a  cabman  upon  the  rank  on  the  northeast  comer  of  Fitz- 
william Square,  who,  in  fact,  bid  the  prisoner  <<good  evening,"  and  received  no 
answer.  He  observed  him  loitering  in  the  dark  without  any  conceivable  reason 
except  that  he  was  lying  in  ambush  for  the  learned  Judge.  Mr.  Justice  Lawson 
and  his  son»  followed  by  the  two  constables  behind,  passed  down  Fitzwilliam 
Square  and  along  the  east  side  of  Merrion  Square,  crossed  at  the  end  of  Lower 
Mount  Street,  and  then  walked  along  Merrion  Square  north.  The  two  consta- 
bles in  aid  as  he  termed  them,  kept  to  the  opposite  side  of  the  square^  that  was 
the  garden  side,  and  as  they  came  up  to  about  No.  11,  the  prisoner  passed  Mc- 
Donnell and  Darker  on  the  side  they  were  on,  and  as  he  passed  he  touched  one 
of  them,  M'Donnell,  upon  the  sleeve,  and  said  to  him,  **  It's  all  right,"  or  some 
thing  to  that  effect.  M'Donnell  did  not  know  him  before,  neither  did  Darker, 
and  he  (the  Solicitor-General)  would  ask  the  jury  to  infer  that  the  prisoner  did 
not  know  them.  He  might  have  known  the  other  constables  who  were  follow- 
ing immediately  behind  the  Judge,  Uthough  they  were  in  plain  clothes;  but  he 
did  not  know  or  suspect  that  the  other  two  parties  who  were  on  the  other  side 
of  the  road  had  anything  to  do  with  the  personal  protection  of  the  learned 
judge.  M'Donnell,  when  he  went  past,  instantly  gave  a  command  to  Darker, 
who  dropped  behind,  and  they  proceeded  in  that  order,  keeping  an  eye  on  the  pris- 
oner in  front  of  M'Donnell  until  they  came  to  the  comer  of  Clare  Street,  Judge 
Lawson  and  his  son  crossed  over  from  Merrion  Square  to  the  comer  of  Clare  Street, 
to  the  opposite  side  of  that  which  he  had  been  on  in  Merrion  Square,  and  the  two 
Metropolitan  police  after  him,  proceeding  that  way  down  until  they  almost 
reached  Kildare  Street  Club.    In  the  meantime  the  prisoner  at  the  bar  and  two 
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constables  in  aid  crossed  to  the  north  side  of  Clare  Street,  and  proceeding  on 
the  opposite  side  from  the  judge,  that  is  to  say,  both  parties  changed  from  the 
sides  on  which  they  were  when  crossing.  When  they  got  the  length  of  Kildare 
Street  Clnb  House,  the  prisoner  got  ahead,  wheeled  to  the  left,  and  crossed 
over  at  a  rapid  pace,  coming  up  in  front  of  the  Judge  at  a  point  almost  under 
the  bay  window  of  the  club.  M'Donnell  followed  instantly,  and  saw  him  thrust 
his  hand  into  his  breast  pocket  as  he.  faced  the  Judge,  whereupon  he  instantly 
knocked  him  down.  Falling  on  top  of  him,  he  observed  that  the  prisoner  had 
his  hand  on  the  butt  of  a  pistol  and  a  struggle  then  ensued  for  the  possession 
of  the  weapon,  which  Darker,  who  had  meantime  come  to  his  assistance,  took 
from  Delaney.  It  was  a  formidable  weapon,  a  revolver  of  extraordinary  size 
and  power,  loaded  in  six  chambers.  On  the  way  to  the  police  station  the  pris- 
oner threw  away  a  small  parcel,  which  was  immediately  picked  up,  and  was 
found  to  contain  seven  other  revolver  catridges,  exactly  similar  to  those  in  the 
revolver.  Bef erring  back  to  the  incident  in  Merrion  Square,  when  he  had 
spoken  to  M'Donnell  passing,  he  (the  Solicitor-General)  would  suggest  this,  the 
man  did  not  premeditate  a  murder  of  this  kind  without  the  complicity  of  other 
*  persons,  and  the  man  who  was  told  off  for  the  purpose  of  assassination  was, 
very  probably,  told  at  the  same  time  that  there  would  be  other  persons  who 
would  give  him  aid  if  necessary.  In  his  (the  Solicitor-General's)  mind  it  was 
as  plain  as  the  sun  at  noonday  that  this  man,  having  seen  Judge  Lawson's  reg- 
ular guard  following  him,  and  being  dogged  himself,  on  the  opposite  side  of 
the  street,  by  these  two  men  whom  he  knew  not,  took  it  for  granted  that  they 
were  persons  sent  to  assist  him,  and  he  gave  them  this  signal  that  it  would  be 
all  right.  The  idea  of  aid  being  at  hand  was  not  unlikely,  for  before  the  man 
crossed  the  street  and  went  in  front  of  the  judge,  he  met  another  man  to  whom 
he  spoke.  A  tram  car  came  up  afterwards,  almost  immediately,  and  was  hailed 
by  this  unknown  man.  It  slowed,  but  did  not  stop.  Whether  that  man  went 
in  the  tram  or  not  they  did  not  know." 

After  hearing  this  statement,  the  court  held  that  the  indictment  was  not  sos* 
tained,  ssid&  nolle  prosequi  was  entered. 

In  J?.  V.  Broion,^  B.  was  indicted  for  attempting  to  discharge  a  loaded  pistoi 
at  S.  with  intent  to  murder  him.  B.  having  a  grudge  against  S.  went  to  S.'s 
house  when  he  was  observed  to  draw  a  pistol  from  his  pocket,  by  a  third  per- 
son who  snatched  it  away.  It  was  held  that  B.  was  possibly  not  guilty  of  an 
attempt  within  section  14  of  24  and  25  Victoria :  '  ''  Whoever  shall  by  drawing 
a  trigger  or  in  any  other  mcmner  attempt  to  discharge  any  kind  of  loaded  arms 
at  any  person  with  intent  to  commit  murder.**  And  was  certainly  not  within 
section  16  of  the  same  statute  which  punishes  everyone  "who  by  any  means 
other  than  those  specified  in  any  of  the  preceding  sections  of  this  act  attempts 
to  commit  murder.'* 

§  261.  Attempt  to  Oommlt  Arson.  —  To  solicit  another  to  set  fire  to  a 
house  is  not  attempting  to  set  fire  to  a  building  <*by  any  other  means,"  within 
the  Michigan  statute.* 

§  261a.  Attempt  to  Commit  Assatdt  with  Intent  to  Rape. — There  is  no 
such  offense  as  an  attempt  to  commit  an  assault  with  Intent  to  rape.^ 

1  15  Cox,  199  (1883).  «  McDade  v.  People.  29  Mich.  50. 

>  eh.  100.  «  Brown  v.  State,  7  Tex.  ( App.)  669  (18S0). 
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§  262.  Attempt  to  Oommlt  Bhnbraoery.  —  To  attempt  to  commit  embraceiy 
is  not  a  crime  known  to  the  law.^ 

§  268.  Attempt  to  Oommlt  Forgery.  -^  In  Cunningham  v.  State,^  the  defend- 
ant was  Indicted  and  convicted  of  an  attempt  to  comimlt  forgery.  In  the  Su- 
preme Court  the  judgment  was  reversed  because  the  Indictment  did  not  state 
who  was  to  be  defrauded  by  the  forgery.  And  on  the  subject  of  attempts 
PettoNi  C.  J.y  who  delivered  the  opinion  of  the  court  spoke  as  follows:  **  J. 
F.  Cunningham  was  convicted  in  the  Circuit  Court  holden  for  the  first  district 
of  Hinds  County,  of  an  attempt  to  commit  the  crime  of  forgery,  on  an  indict- 
ment charging  that  he,  the  said  J.  F.  Cunningham,  on  the  19th  day  of  August, 
1872,  with  force  and  arms,  in  the  first  district  of  Hinds  County,  designing  and 
endeavoring  to  commit  the  crime  of  forgery,  feloniously  did  then  and  there  re- 
ceive and  take  possession  of  a  certain  box,  containing  a  large  number  of  fraud- 
ulent printed  papers,  purporting  to  be  blank  warrants  of  the  Auditor  of  Public 
Accounts  of  the  State  of  Mississippi,  and  a  false,  forged  and  counterfeit  seal, 
purporting  to  be  the  ofllclal  seal  of  said  auditor,  which  said  box  and  its  said 
contents  he,  the  said  J.  F.Cunningham,  did  then  and* there  receive  and  take 
possession  of  as  aforesaid,  towards  the  commission  of  said  crime,  but  was 
then  and  there  intercepted  and  prevented  in  the  execution  of  the  same ;  and 
that  the  said  Cunningham,  by  receiving  and  taking  possession  of  said  box  and 
its  said  contents,  as  aforesaid,  feloniously  did  there  and  then  attempt  and  en- 
deavor to  forge  and  counterfeit  a  large  number  of  Instruments,  purporting 
to  be  warrants  of  said  auditor  with  Intent  to  Injure  and  defraud. 

«  To  this  indictment  the  defendant  interposed  a  demurrer,  which  was  over- 
ruled by  the  court;  and,  upon  the  plea  of  not  guilty,  the  case  was  submitted  to 
•the  jury,  who  found  the  defendant  guilty  as  charged,  whereupon  the  court  pro- 
nounced the  judgment  from  which  this  writ  of  error  is  prosecuted.  Various 
errors  are  here  assigned  in  the  judgment  of  the  court  below,  of  which  we  deem 
it  necessary  to  notice  only  those  which  question  the  validity  of  the  Indictment^ 
the  propriety  of  the  action  of  the  court  in  the  admission  of  evidence,  and  in 
giving  and  refusing  Instructions  to  the  jury.  This  Is  an  Indictment  for  an  at- 
tempt to  forge  auditor's  warrants  on  the  State  treasury.  This  doctrine  of  at- 
tempt to  commit  a  substantive  crime  Is  one  of  the  most  Important,  and  at  the 
same  time  most  intricate,  titles  of  the  criminal  law.  It  is  truly  remarked  by 
Mr.  Bishop,  In  his  valuable  work  on  criminal  law,  that  there  is  no  title,  in- 
deed, less  understood  by  the  courts,  or  more  obs<;ure  in  the  text-books,  than 
that  of  attempt  to  commit  a  crime,  and  an  act  toward  its  consummation.  So 
long  as  an  act  rests  In  bare  Intention,  it  is  not  punishable ;  but.  Immediately 
where  an  act  is  done,  the  law  judges  not  only  of  the  act  done,  but  of  the  intent 
with  which  it  was  done;  and  If  accompanied  with  an  unlawful  and  maliclons 
intent,  though  the  act  itself  would  otherwise  have  been  innocent,  the  intent 
being  criminal,  the  act  becomes  criminal  and  punishable.*  The  word  attempt 
signifies  both  the  act  and  the  Intent  with  which  the  act  is  done.  The  intent 
gives  Qolor  to  the  act,  to  the  extent  of  making,  under  the  circumstances,  an  act 
indictable  or  not,  according  as  the  intent  is  greater  or  less  in  evil.*  And  in  con- 
sidering technical  attempts,  the  jury  may  take  into  view  the  nature  of  the  act 
jtf  matter  of  evidence,  to  determine  the  particular  intent  with  which  it 

1  state  V.  Balei,  S  Kev.  268  (ISM).  >  Bum.  Cr.  (ed.  1896), p.  48. 

i  48  MlM.  686  (1874).  *  1  Blih.  O.  L.,  sec  684. 


744 


ATTEBfPTS. 


done.i  With  reference  to  the  forging  an  auditor's  warrant  on  the  State  trea«- 
nry,  section  2594  of  the  code  of  1871  provides  that  If  any  person  shall  falselj 
or  fraadulently  make,  forge  or  alter  any  writing,  being,  or  pretending  to  be,  an 
auditor's  warrant  on  the  State  treasury,  with  intent  to  defrand  the  State,  he 
shall  be  deemed  guilty  of  forgery.  And  section  2887  of  the  same  code,  under 
which  this  Indictment  was  framed  for  an  attempt  to  commit  this  offence,  pro 
vided  that  every  person  who  shall  design  and  endeavor  to  commit  any  offence, 
and  shall  do  any  overt  act  towards  the  commission  of  the  same,  but  shall 
fall  therein,  or  shall  be  prevented  from  committing  the  same,  on  conviction 
thereof  shall  be  punished  as  provided  by  the  statute. 

<'  It  is  insisted  by  counsel  for  plaintiff  that  the  receiving  and  taking  possession 
of  the  box,  as  charged  in  the  indictment,  is  not  an  overt  act  towards  the  forg- 
ing of  the  auditor's  warrants  within  the  meaning  of  the  statutes. 

"An  overt  act  is  one  which  manifests  the  intention  to  commit  the  crime.*  The 
indictment  charges  that  the  plaintiff  received  the  box  designing  to  commit  the 
act  of  forgery.  The  word  designing  clearly  indicates  the  intention  with  which 
the  box  was  received,  containing  the  means  well  adapted  to  the  consummation 
of  the  forgery  charged.  If  the  definition  of  an  overt  act,  as  above  given,  be  cor- 
rect, the  reception  and  possession  of  the  box  taken  by  the  plaintiff  containing 
the  means  so  well  adapted  to  effectuate  the  purpose  charged  to  have  been 
intended,  manifest  the  intention  to  commit  the  crime  of  forgery,  and  was  an 
overt  act  toward  the  commission  of  the  offense,  in  the  contemplation  of  the 
statute.  The  indictment,  however,  would  have  been  more  perfect,  had  it 
charged  that  the  defendant  received  and  took  possession  of  the  box  with  the 
knowledge  that  It  contained  a  large  number  of  fraudulently  printed  papers, 
purporting  to  be  blank  warrants  of  the  Auditor  of  Public  Accounts  of  the  State 
of  Mississippi,  and  also,  a  forged  and  counterfeit  seal,  purporting  to  be  the 
official  seal  of  said  auditor.  The  attempt  charged  in  this  indictment  can  be 
made  only  by  an  actual  ineffectual  deed,  done  In  pursuance  and  in  furtherance 
of  the  design  to  commit  the  substantive  crime  of  such  an  attempt,  it  is  an 
essential  ingredient  that  there  should  be  such  a  beginning  as,  if  not  interrupted, 
would  end  in  the  completion  of  the  act.'  An  attempt  may  be  immediate,  as  an 
assault  for  instance,  but  it  very  commonly  means  a  remote  effort,  or  indirect 
measures  taken  with  intent  to  effect  an  object.*  The  taking  the  impression  of 
the  key  of  a  storehouse,  with  the  intent  subsequently  to  enter,  is  an  attempt  to 
commit  larceny,  though  the  act  was  not  consummated." 

§  264.  Attempt  to  Commit  Larceny — Bobbery.  —  One  can  not  be  convicted 
of  an  attempt  to  commit  larceny  where  the  evidence  shows  an  attempt  to  com- 
mit robbery.* 

§  265.  Attempt  to  Ck>mmit  Statutory  Misdemeanor. — An  attempt  to  com- 
mit a  statutory  misdemeanor  Is  not  Indictable.' 

§  266.  Attempt  to  Oonmilt  Soioide.  — An  attempt  to  commit  suicide  Is  not 
indictable  at  common  law  or  by  statute  of  Massachusetts  or  England. ^ 


1  1  BIsh.  Or.  L.,  860.  665. 
S  2  BouY.  L.  D.  267. 

*  Wharton's  Am.  Or.  L.,  seo.  2702. 

*  People  V.  Baih.  4  Hill,  135. 


»  Stote  V.  Craft,  72  Mo.  466  (1880) . 
«  Wliitesides  v.  State,  11  Lea,  474  (1883). 
T  Com.  V.  Dennis,  105  Masa.  162  (1870) ;  B» 
9.  Burgess,  L.  A  0.  250  (1802). 
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§  366a.  Attempt  to  Suborn  Perjury.  —  In  People  v.  ThomaSf^  the  defendant 
was  indicted  for  attempting  to  suborn  perjury.  In  the  Supreme  Court  it  was 
said:  ** The  demurrer  to  the  information  should  have  been  sustained.  The  in- 
formation neither  gives  the  legal  appellation  of  any  crime  nor  states  iacts 
necessarily  constituting  a  crime.  '  Attempting  to  suborn  perjury  *  is  not  the 
generic  name  of  any  class  of  offenses.  There  is  nothing  stated  to  indicate  that 
the  act  of  defendant  would  have  resulted  in  a  subornation  of  a  witness  if  it  had 
not  been  frustrated  by  extraneous  circumstances,  or  that  the  testimony  which 
defendant  tried  to  have  given  was  material  to  the  issue,  or  that  he  did  not  be- 
lieve it  to  be  true,  or,  indeed,  what  was  the  testimony  he  asked  any  person  to 
give.'* 

S  267.  Attempt  — Crime  Aotually  Committed.  —  Under  the  Missouri  Code, 
no  person  can  be  convicted  of  an  attempt  to  commit  a  crime  where  the  evi- 
dence shows  that  the  crime  was  actually  committed.* 

S  268.  Attempt ^Aaeaalt  With  Intent  to  Murder.'^  There  is  no  such 
offdnse  as  an  "  attempt  to  commit  an  assault  with  intent  to  murder." ' 

§  269.  Attempt  -^  Indtulnff  Another  to  Bell  Uquor  Illegally  —  Porohaser.  — 
In  Commonwealth  v.  WiUardf*  it  was  held  that  the  purchaser  of  spirituous  liquor 
sold  in  violation  of  a  statute  was  not  indictable  as  inducing  a  person  to  commit 
a  crime.  The  question  came  before  the  Supreme  Court  as  to  the  committal  of  a 
witness  for  contempt  in  refusing  to  answer  a  question  on  the  ground  that  it 
would  criminate  him.  "  The  witness  objected  to  testifying,"  said  Shaw,  C.  J.» 
**  on  the  ground  that  as  the  selling  of  spirituous  liquors,  without  being  a  physi- 
cian or  apothecary  licensed  for  that  purpose,  was  made  a  misdemeanor  by  the 
statute,  to  purchase  of  such  person  necessarily  implied  an  inducement  held  out  to 
commit  such  misdemeanor,  and  that  to  induce  another  to  commit  a  misde- 
meanor, is  an  offence  punishable  at  common  law,  to  which  the  witness  would 
be  exposed.  But  the  court  are  of  the  opinion,  that  the  witness  would  not  be 
liable  to  any  prosecution  as  such  purchaser,  and  therefore  would  not  criminate 
himself  or  expose  himself  to  punishment  by  such  a  purchase.  No  precedent 
and  no  authority  has  been  shown  for  such  a  prosecution,  and  no  such  prosecu- 
tion has  been  attempted  within  the  knowledge  of  the  court,  although  a  similar 
law  has  been  in  force  almost  from  the  foundation  of  the  government,  and  thou- 
sands of  prosecutions  and  convictions  of  sellers  have  been  had  under  it,  most 
of  which  have  been  sustained  by  the  testimony  of  buyers.  That  such  a  prose- 
CDtion  is  unprecedented,  shows  very  strongly  what  has  been  understood  to  be 
the  law  upon  this  subject.   • 

« It  is  difficult  to  draw  any  precise  line  of  distinction  between  the  cases  in 
which  the  law  holds  it  a  misdemeanor  to  counsel,  entice  or  induce  another  to 
commit  a  crime,  and  where  it  does  not.  In  general,  it  has  been  considered  as 
applying  to  cases  of  f olonyi  though  it  has  been  held  that  it  does  not  depend 
upon  the  mere  legal  and  technical  distinction  between  felony  and  misdemeanor. 
One  consideration,  however,  is  manifest  in  all  the  cases,  and  that  is,  that  the 
offense  proposed  to  be  committed,  by  the  counsel,  advice  or  enticement  of 
another,  is  of  a  high  and  aggravated  character,  tending  to  breaches  of  the 

1  68  Cal.  482  (1688) .  *  White  v.  State.  »  Tax.  608  (18B8). 

i  SUte  V.  WUte,85  Ho.  600  (1886).  <  tt  Pick.  476  (1888). 
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peace  or  other  great  disorder  and  violence,  being  what  are  usually  co  jsideied 
mala  in  8e  or  criminal  In  themselves,  in  contradistinction  to  mcUa  proMbUaf  or 
acts  otherwise  indifferent  than  as  they  are  restrained  by  positive  law.  All  the 
cases  cited  in  support  of  the  objection  of  the  witness  are  of  this  description. 
Sex  V.  HigginSf^  was  a  case  where  the  accused  had  solicited  a  servant  to  steal 
his  master's  goods,  and  it  was  held  to  be  a  misdemeanor.  The  crime,  if  com- 
'  mitted  pursuant  to  such  a  solicitation,  would  have  been  a  felony.  Bex  v. 
PhUttpa,*  was  a  manifest  attempt  to  provoke  another  person  by  a  letter  to  send 
a  challenge  to  fight  a  duel.  For  although  the  direct  purpose  of  the  letter  of  the 
defendant  was  to  induce  the  other  party  to  send  a  challenge,  which  is  technically 
a  misdemeanor,  yet  the  real  object  was  to  bring  about  a  deed,  which  is  a  high 
and  aggravated  breach  of  the  public  peace,  and  where  it  results  in  the  death  of 
ei^er  party  is  clearly  murder.  It  was  averred  to  be  done  with  an  intent  to  do 
the  party  bodily  harm  and  to  break  the  king's  peace,  and  such  intent  was  con- 
sidered a  material  fact  to  be  averred  and  proved. 

«A  case  depending  upon  asimiliar  principle  in  our  own  books,  is  that  of  Com' 
monwealth  v.  Harrington^*  in  which  it  was  held  that  to  let  a  house  to  another, 
with  an  intent  that  it  should  be  used  and  occupied  for  the  purposes  of  prosti- 
tution, with  the  fact  that  it  was  so  used,  was  a  misdemeanor.  The  keeping  of 
such  a  'disorderly  house  has  long  been  considered  a  high  and  aggravated  offence, 
criminal  in  itself,  tending  to  general  disorder,  breaches  of  the  public  peace,  and 
of  common  nuisance  to  the  community.  It  is  In  cases  of  this  character  only, 
that  the  principle  has  been  applied ;  but  we  kno^  of  no  case  where  an  act  which 
previously  to  the  statute,  was  lawful  or  indifferent,  is  prohibited  under  a  small 
specific  penalty,  and  where  the  soliciting  or  inducing  another  to  do  the  act,  by 
which  he  may  incur  the  penalty,  is  held  itself  to  be  punishable.  So  eh  a  case, 
perhaps,  may  arise  under  peculiar  circumstances,  in  which  the  principle  of  law, 
which  in  itself  is  a  highly  salutary  one  will  apply;  but  the  court  are  all  of  opin- 
ion that  it  does  not  apply  to  the  case  of  one,  who,  by  purchasing  spirituous 
liquor  of  an  unlicensed  person,  does,  as  far  as  that  act  extendsi  indace  that 
other  to  sell  In  violation  of  the  statute.  There  is  another  view  of  the  subject, 
which  we  think  has  an  important  bearing  .on  the  question,  if  it  is  not  indeed 
decisive.  The  statute  imposes  a  penalty  upon  any  person  who  shall  sell.  But 
every  sale  implies  a  purchaser;  there  must  be  a  purchaser  as  well  as  a  seller, 
and  this  must  have  been  known  and  understood  by  the  Legislature.  Now,  if  it 
were  intended  that  the  purchaser  should  be  subject  to  any  penalty,  it  is  to  be 
presumed,  that  it  would  have  been  declared  in  the  statute,  either  by  imposing 
a  penalty  on  the  buyer  In  terms,  or  by  extending  the  penal  consequences  of  the 
prohibited  act,  to  all  persons  aiding,  counseling  or  encouraging  the  principal 
offender.  There  being  no  such  provision  in  the  statute,  there  is  a  strong  impll- 
cation,that  none  such  was  intended  by  the  Legislature." 

§  270.  Attempt — Mistake.  —  InB,  FembUtonf*  it  was  held  that  a  person 
who  threw  a  stone  at  another  but  missed  him,  and  broke  a  window  which  he 
did  not  see  or  know  about  was  not  guilty  of  **  unlawfully  and  maliciously  break- 
ing a  window."  The  judgments  were  as  follows:  Lord  Colbridgb,  C.  J. 
"  I  am  of  opinion  that  this  conviction  must  be  quashed.  The  facts  of  the 
case  are  these.    The  prisoner  and  some  other  persons  who  had  been  drink- 

lSEMt.6.  >  8  Pick.  96. 

>  6  East.  464.  «  13  Cox,  607. 
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Ing  In  a  public  house  were  tamed  ont  of  it  at  about  11  p.  m.  for  being 
disorderly,  and  they  then  began  to  fight  in  the  street  near  the  prosecutor's 
window.  The  prisoner  separated  himself  from  the  others,  and  went  to 
the  other  side  of  the  street,  and  picked  up  a  stone,  and  threw  it  at  the 
persons  he  had  been  fighting  with.  The  stone  passed  over  their  heads,  and 
broke  a  large  plate  glass  window  in  the  prosecutor's  house,  doing  damage 
to  an  amount  exceeding  £5.  The  jury  found  that  the  prisoner  threw  the 
stone  at  the  people  he  had  been  fighting  with,  intending  to  strike  one  or 
more  of  them  with  it,  but  not  intending  to  break  the  window.  The  question 
is  whether  under  an  indictment  for  unlawfully  and  maliciously  committing  an 
injury  to  the  window  in  the  house  of  the  prosecutor  the  proof  of  these  facts 
alone,  coupled  with  the  finding  of  the  jury,  will  do?  Now  I  think  that  is  not 
enough.  The  indictment  is  framed  under  the  24  and  25  Victoria.^  The  act  is 
an  act  relating  to  malicious  injuries  to  property,  and  section  51  enacts  that 
whosoever  shall  unlawfully  and  maliciously  commit  any  damage,  etc.,  to  or 
upon  any  real  or  personal  property  whatsoever  of  a  public  or  private  nature, 
for  which  no  punishment  is  hereinbefore  provided,  to  an  amount  exceeding 
£5,  shall  be  guilty  of  a  misdemeanor.  There  is  also  the  fifty-eighth  section 
which  deserves  attention.  '  Every  punishment  and  forfeiture  by  this  act  Im- 
posed on  any  person  maliciously  committing  any  offense,  whether  the  same  be 
punishable  upon  indictment  or  upon  summary  conviction,  shall  equally  apply 
and  be  enforced,  whether  the  offense  shall  be  committed  from  malice  conceived 
against  the  owner  of  the  property  in  respect  of  which  it  shall  be  committed,  or 
otherwise.'  It  seems  to  me  on  both  these  sections  that  what  was  intended  to  be 
provided  against  by  the  act  is  the  willfully  doing  an  unlawful  act,  sn.6.  that  the 
act  must  be  willfully  and  intentionally  done  on  the  part  of  the  person  doing  it, 
to  render  him  liable  to  be  convicted.  Without  saying  that,  upon  these  facts, 
if  the  jury  had  found  that  the  prisoner  had  been  guilty  of  throwing  the  stone 
recklessly,  knowing  that  there  was  a  \7indow  near  which  it  might  probably  hit, 
I  should  have  been  disposed  to  Interfere  with  the  conviction,  yet  as  they  have 
found  that  he  threw  the  stone  at  the  people  he  had  been  fighting  with,  intend- 
ing to  strike  them  and  not  intending  to  break  the  window,  I  think  the  convic- 
tion must  be  quashed.  I  do  not  intend  to  throw  any  doubt  on  the  cases  which 
have  been  cited  and  which  show  what  is  sufficient  to  constitute  malice  in  the 
case  of 'murder.  They  rest  upon  the  principles  of  the  common  law,  and  have 
no  application  to  a  statutory  offense  created  by  an  act  in  which  the  words  are 
carefully  studied."  Blackburn,  J.  « I  am  of  the  same  opinion,  and  I  quite 
agree  that  it  is  not  necessary  to  consider  what  constitutes  willful  malice  afore- 
thought to  bring  a  case  within  the  common-law  crime  of  murder,  when  we  are 
construing  this  statute,  which  says  that  whosoever  shall  unlawfully  and  mali- 
ciously conunit  any  damage  to  or  upon  real  or  personal  property  to  an  amount 
exceeding  £5,  shall  be  guilty  of  a  misdemeanor.  A  person  may  be  said  to  act 
maliciously  when  he  willfully  does  an  unlawful  act  without  lawful  excuse.  The 
question  here  is  can  the  prisoner  be  said,  when  he  not  only  threw  the  stone  un- 
lawfully, but  broke  the  window  unintentionally,  to  have  onlawf  ally  and  mali- 
ciously broken  the  window.  I  think  that  there  vnis  evidence  on  which  the  Jury 
might  have  found  that  he  unlawfully  and  maliciously  broke  the  window,  if  they 
had  found  that  the  prisoner  was  aware  that  the  natural  and  probable  conse- 
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qnence  of  Mb  throwing  the  stone  was  that  It  might  break  the  glass  window,  on 
the  principle  that  a  man  must  be  taken  to  intend  what  was  the  natural  and 
probable  conseqaence  of  his  acts.  But  the  jury  have .  not  found  that  the 
prisoner  threw  the  stone,  knowing  that,  on  the  other  side  of  the  men  he  was 
throwing  at,  there  was  a  glass  window  and  that  he  was  reckless  as  to.  whether 
he  did  or  did  not  break  the  window.  On  the  contrary,  they  have  found  that  he 
did  not  intend  to  break  the  window.  I  think,  therefore,  that  the  conviction 
must  be  quashed. 

FiGOTT,  B.    I  am  of  the  same  opinion. 

Lush,  J.  I  also  think  that  on  this  finding  of  the  jury  we  have  no  alternative 
but  to  hold  that  the  conviction  must  be  quashed.  The  word  "maliciously" 
means  an  act  done  either  actually  or  constructively  with  a  maliciouB  intention. 
They  might  have  found  that  he  did  intend  actually  to  break  the  window  or  con- 
structively to  do  so,  as  that  he  knew  that  the  stone  might  probably  break  it 
when  he  threw  it.    But  they  have  not  so  found.    Cubasbt,  B.,  concurred. 

ConvieUon  quathed. 

§  271.  Attempt  to  Murder  —  Remote  Oauae.  —  Where  a  woman  jumps  out 
of  a  window  for  the  purpose  of  avoiding  the  violence  of  her  husband  and  sus- 
tains dangerous  bodily  injury,  the  husband  not  intending  to  make  her  jump  out, 
he  is  not  guilty  of  an  attempt  to  murder  .^ 

§  272.  Attempts — United  States  Courts — Punisbability. — There  is  no  law 
of  the  United  States  for  the  punishment  of  the  crime  of  an  attempt  to  commit 
murder  upon  land  in  places  within  the  exclusive  jurisdiction  thereof,  unless  com- 
mitted by  some  means  other  than  an  assault  with  a  dangerous  weapon,  as  by  poi- 
son, drowning,  and  the  like .  In  United  States  v.  WUlkanSf*  Deadt,  J.,  said :  '<  On 
January  7, 1879,  the  grand  jury  for  this  district  found  an  indictment  against  the 
defendant,  containing  two  counts. 

*'  The  first  one  charges  him  with  <  an  attempt  to  commit  the  crime  of  murder 
by  means  not  constituting  an  assault  with  a  dangerous  weapon,'  by  willfully 
and  maliciously  *  shooting  one  Edward  Robert  Roy '  on  October  8, 1879,  with  a 
loaded  pistol,  with  intent  him  to  murder,  at  Sitka,  in  the  territory  of  Alaska. 
The  second  one  charges  him  with  an  assault  upon  said  Roy,  at  the  time  and 
place  aforesaid,  with  a  loaded  pistol,  with  intent  him  to  kill,  and  alleges  that 
said  territory  of  Alaska  was  then  and  there  Indian  territory.  The  defendant  de- 
murred tor  the  indictment  upon  the  ground  that  the  facts  stated  did  not  constitute 
a  crime.  The  court  sustained  the  demurrer  to  the  second  count,  holding  that 
Alaska  was  not  <  the  Indian  country  *  within  the  purview  of  section  SI  of  the 
act  of  March  27, 1854,'  defining  the  crime  of  an  assault  by  a  white  person  within 
such  country  with  a  deadly  weapon,  with  Intent  to  kill,  and  citing  UnUed  StatesT. 
Sevelofff^  United  States  v.  Carr^^  W(Uers  v.  Campbell,^  The  demurrer  to  the  second 
count  was  overruled  pro /orma,  whereupon  the  defendant  pleaded  guilty  thereto, 
and  then  moved  in  arrest  of  judgment  for  the  cause  stated  in  the  demurrer. 
This  count  is  based  upon  section  2  of  the  act  of  March  8, 1857,^  which  provides, 
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in  effect,  that  every  person  who,  within  any  place  or  district  of  country  nnder 
the  excloBive  jurisdiction  of  the  United  States,  or  upon  the  high  seas,  or  other 
water  within  the  admiralty  jarlsdlction  thereof,  and  out  of  the  jurisdiction  of 
any  particular  State,  attempts  to  commit  murder,  *  by  any  means  not  constitut- 
ing the  offense  of  assault  with  a  dangerous  weapon,'  shall  be  punished,  etc. 
Without  doubt,  Sitka,  in  Alaska,  Is  a  place  under  the  exclusive  jurisdiction  of 
the  United  States,  and  not  within  the  jurisdiction  of  any  State.  Therefore,  it 
appearing  from  the  indictment  that  the  defendant  was  first  brought  within  this 
district  for  trial,  it  follows  that  if  the  alleged  assault  Is  a  violation  of  any  law 
of  the  United  States,  the  motion  must  be  denied. ^  The  only  provision  in  the 
statutes  of  the  United  States  for  punishing  an  attempt  to  commit  murder  or 
manslaughter  on  land  is  found  in  section  6S42,*  but  for  some  reason  the  means 
used  do  not  constitute  *  the  offense  of  assault  with  a  dangerous  weapon.'  The 
punishment  of  an  assault  with  a  dangerous  weapon,  or  with  intent  to  perpe~ 
trate  a  felony,  committed  on  the  waters  within  the  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any  particular  State,  was  provided  for  in 
section  4  of  the  act  of  March  8, 1825,'  but  not  the  attempt  to  commit  murder  or 
manslaughter,  unless  It  was  coincident  with  such  assault.  But  an  attempt  to 
commit  murder  or  manslaughter  on  land,  or  an  assault  there,  by  whatever 
means  committed,  was  not  punishable  by  any  law  of  the  United  States  unti^ 
1857,  when,  as  has  been  stated,  by  section  2  of  the  act  of  March  8,  of  that  year, 
it  was  declared  that  an  attempt  to  commit  murder  or  manslaughter,  whether  on 
land  or  water,  should  be  punished  as  therein  prescribed;  provided,  such 
attempt  was  not  made  by  means  of  the  assault  mentioned  in  the  act  of  1825,^ 
thus  limiting  the  operations  of  the  statute  to  attempts  made  by  drowning, 
poisoning,  or  the  like.  And  probably  this  was  so  provided  upon  the  erroneous 
impression  that  the  act  of  1825  was  applicable  to  assaults  committed  on  land  as 
well  as  water. 

'*  But,  however  this  may  be,  as  a  result  of  this  patch-work  legislation,  it 
appears  that  there  is  no  punishment  provided  for  an  assault  with  a  dangerous 
weapon  committed  within  the  exclusive  jurisdiction  of  the  United  States,  if 
committed  on  land,  even  if  such  assault  should  involve,  as  it  may,  and  did  In 
this  case,  an  attempt  to  commit  murder.  In  the  drawing  of  the  indictment,  an 
effort  has  been  made  to  bring  this  case  within  the  terms  of  section  5842,*  by  an 
averment  therein  that  the  attempt  to  murder  was  made  '  by  means  not  consti- 
tuting an  assault  with  a  dangerous  weapon.'  But  this  is  necessarily  avoided, 
and  in  effect  rendered  null  by  the  very  statement  of  the  alleged  commission  of 
the  alleged  offense  —  that  the  defendant  attempted  to  commit  murder  by  shoot- 
ing Boy  with  a  loaded  pistol.  Whether  a  particular  weapon  is  a  deadly  or  dan- 
gerous one,  is  generally  a  question  of  law.  Sometimes,  owing  to  the  equivocal 
character  of  the  instrument — as  a  belaying  pin —  or  the  manner  and  circum- 
stances of  its  use,  the  question  becomes  one  of  law  and  ftet,  to  be  determined 
by  the  jury  under  the  direction  of  the  court.  But  when  it  is  practicable  for 
the  court  to  declare  a  particular  weapon  dangerous  or  not,  it  is  its  duty  to  do 
80.  A  dangerous  weapon  is  one  likely  to  produce  death  or  great  bodily  harm. 
A  loaded  pistol  is  not  only  a  dangerous,  but  a  deadly,  weapon.    The  prime  por- 
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pose  of  its  construction  and  use  is  to  endanger  and  destroy  life.  This  is  a  fact 
of  snch  general  notoriety  that  the  court  must  take  notice  of  It.^  It  appears, 
then,  from  the  indictment,  notwithstanding  the  averment  therein  to  the  oon- 
trary,  that  the  act  alleged  to  be  an  attempt  to  commit  murder  was  an  assault 
with  a  dangerous  weapon,  and,  therefore,  not  punishable  by  the  statute.  The 
motion  in  arrest  of  judgment  must  be  allowed,  and  the  defendant  discharged. 
By  this  ruling  the  defendant  will  escape  punishment  for  what  appears  to  hare 
been  an  atrocious  crime,  but  the  court  can  not  inflict  punishment  where  the 
law  does  not  so  provide.  It  is  the  duty  of  the  Legislature  to  correct  the 
omission  or  defect  in  the  law,  and  it  is  to  be  hoped  that  the  result  in  this  case 
will  attract  the  attention  of  Congress  to  the  matter  at  an  early  day.*' 

1  U.  8.  V.  Small, 8  Onrt.  M2;  U.  8.  v.  Wilson,  1  Bald.  W. 
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OMISSION— BROTHER   REFUSING     TO    PROVIDE    NECESSARIES    NO 

ASSAULT. 

R.  V.  Smith. 

[2  C.  &  P.  449.] 

Before  Mr.  Justice  Bubbouoh,  Gnoucester^  1826. 

Omiflsioin  —Ho  Aooaiilt.  —  One  who  hat  an  idiot  brother  who  la  helpless,  as  an  inmate 
in  his  house,  and  who  omits  to  supply  him  with  proper  food  and  warmth,  but  keeps  him 
in  a  darit  room  whereby  he  becomes  sick  and  ill,  is  not  goUty  of  an  assault. 

The  first  ooant  of  the  indictment  stated  that  the  defendants,  unlaw- 
fully and  maliciously  contriving  and  intending  to  hurt  and  injure  one 
George  Smith,  being  an  idiot,  and  under  the  care,  custody,  and  control 
of  the  said  William  Smith,  Thomas  Smith,  and  Sarah  Smith,  on  the  first 
day  of  January,  1825,  and  on  divers  other  days,  etc.,  with  force  and 
arms  at,  etc.,  in  and  upon  the  said  Greorge  Smith,  then  and  there  being 
such  idiot,  and  under  the  care,  custody,  and  control  of  the  said  W. 
S.,  T.  S.,  and  S.  B.,  as  aforesaid,  did  make  divers  assaults,  and  the 
said  W.  S. ,  T.  S. ,  and  S.  S. ,  during  all  that  time,  at,  etc. ,  cruelly,  unnec- 
essarily, maliciously,  and  unlawfully  did  keep,  confine  and  imprison  the 
said  George  Smith,  so  being  an  idiot,  and  under  the  care,  custody,  and 
control  of  the  said  W.  S.,T.  S.,andS.  S.,  in  a  certain  dark,  cold, 
and  unwholesome  room,  part  and  parcel  of  a  certain  dwelling-house  in 
the  parish,  etc.,  and  during  all  that  time,  did  cruelly,  unnecessarily, 
maliciously,  and  unlawfully  neglect  and  refuse  to  give  and  administer, 
or  permit  to  be  given  and  administered  to  him,  the  said  George  Smith, 
being  so  imprisoned  and  confined  as  aforesaid,  sufilcient  meat,  drink, 
victuals,  clothes,  and  other  necessaries  proper  and  requisite  for  the  sus- 
tenance, support,  maintenance,  and  clothing  of  the  body  of  him,  the 
said  Greorge  Smith,  and  did  then  and  there  keep  the  said  George  Smith, 
without  sufScient  and  proper  air,  warmth,  and  exercise,  necessary  ior 
the  health  of  the  said  George  Smith ;  by  means  of  which  said  confine- 
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ment  and  imprisonment,  and  also  for  want  of  such  sufficient  meat, 
drink,  victuals,  clothes,  and  other  necessaries,  warmth,  air,  and  exer- 
cise, as  were  proper  and  requisite  for  the  sustenance  and  support,  etc., 
of  the  said  Greorge  Smith ;  he,  the  said  George  Smith,  on,  etc.,  at,  etc., 
became,  and  was  for  a  long  time,  to  wit,  etc.,  weak,  sick,  ill,  etc.,  and 
other  wrongs,   etc.,  against  the  peace,  etc.    The  second  and  third 
counts  were  similar,  except  that  the  former  stated  George  Smith  to  be  a 
'' lunatic,"  and  the  latter,  ^'a  person  of   unsound   intellect."    The 
fourth,  fifth,  and  sixth  counts  were  precisely  similar  to  the  first,  second 
and  third,  except  that  they  stated  George  Smith  to  be  '4n  the  care,  cus- 
tody, and  control  of  William  Smith."    The  seventh,  eighth,  and  ninth 
counts  were  like  the  fourth,  fifth,  and  sixth,  except  that  they  omitted 
the  allegation  that  George  Smith  was  ''  in  the  care,  custody,  and  con- 
tax>l  of  William  Smith,"  and  did  not  state  that  he  was  in  the  care  of  any 
person.    The  tenth  count  was  for  a  common  assault    Plea — general 
issue. 

Taunton^  for  the  prosecution,  opined,  that  he  was  not  in  a  condition 
to  prove  an  actual  assault  by  beating,  but  he  should  show  gross  mal- 
treatment ;  and  it  had  been  held,  that  exposure  to  the  inclemency  of  the 
weather,  and  other  ill-treatment  of  that  sort,  was  sufficient  to  support 
an  indictment  for  an  assault ;  and  he  cited  the  case  of  Eex  v.  Ridley.^ 

From  the  evidence  on  the  part  of  the  prosecution,  it  appeared  that 
George  Smith,  who  was  upwards  of  forty  years  of  age,  had  always  been 
an  idiot,  and  had  been  bedridden  for  some  years ;  and  that  his  father, 
at  his  decease,  had  left  him  an  annuity  charged  on  his  real  property. 
The  defendants  were  the  brothers  and  sister  of  George  Smith ;  and  in 
consequence  of  some  information,  the  Bev.  W.  D.  Broughton,  a  magis- 
trate, and  other  persons,  went  to  the  house  of  William  Smith,  in  the 
month  of  January,  1826,  and  saw  the  other  defendants ;  they  asked  to 
see  the  idiot,  and  were  told  by  Sarah  Smith,  in  the  presence  of  Thomas 
Smith,  that  he  was  locked  np,  and  that  William  Smith,  who  was  absent, 
had  the  key.  However,  Mr.  Broughton,  and  those  who  accompanied 
him,  went  upstairs,  and  on  opening  a  door,  which  was  not  locked,  they 
found  George  Smith  on  a  bed  of  chaff,  covered  with  a  blanket  and  a 


1  2  Camp.  660.  In  that  case,  the  Indict- 
ment was  for  willfoUy  omitUnir  to  proTlde 
Bnfioient  food,  etc,  for  E.  W.,  the  said  B. 
W.,  being  a  servant  of  the  defendant,  and 
for  exposing  the  said  E.  W.  to  the  inclem- 
eney  of  tiie  weather.  Lawrence,  J.,  held, 
that  the  indictment,  so  far  as  regarded  the 
omitting  to  proTide  snfDcient  food,  etc., 
conld  not  be  supported,  as  it  did  not  aUege 
B.  W.  to  be  of  tender  years,  and  nnder  the 
control  and  dominion  of  the  defendant. 


And  his  lordship  dted  a  case  which  had 
been  tried  before  Le  Blanc,  J.,  where  a 
majority  of  the  Jadges  had  been  of  that 
opinion;  but  Mr.  Justice  Lawrence  said, 
that  as  to  the  exposure  to  the  weather,  that 
was  an  act  in  the  nature  of  an  assault,  f6r 
which  the  defendant  might  be  Uable,  what- 
ever the  age  of  the  servant  might  be.  How- 
ever, that  part  of  the  charge  could  not  be 
made  out  in  evidence. 
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great  coat.  The  window  of  the  room  was  bricked  up  and  the  floor  of  it 
in  a  filthy  state ;  and  though  the  weather  was  extremely  cold,  there  was 
no  appearance  that  there  had  been  any  fire  in  the  room.  From  this 
place  he  was  conveyed  to  the  Stafford  Lunatic  Asylum,  where  his  limbs 
were  found  to  be  in  a  contracted  state,  so  that  he  could  not  stand  or 
move  about. 

Camphelly  for  the  defendants.  I  submit  that  this  indictment  is  not 
supported.  There  is  no  actual  assault  proved.  It  should  be  observed, 
that  the  indictment  in  the  case  of  Rex  v.  Ridley j  did  not  charge  any 
thing  like  an  assault,  but  only  a  malicious  non-feasance,  and  a  positive 
^posure  to  the  inclemency  of  the  weather,  contrary  to  the  defendant's' 
duty.  But  here,  the  assault  which  is  charged  is  not  proved,  and  all  the 
rest  of  the  indictment  is  mere  matter  of  non-feasance.  The  present  in- 
dictment states,  that  the  idiot  was  in  the  care,  custody,  and  control  of 
the  defendants.  Now,  a  child  is  in  the  care  of  its  parents,  and  that 
raises  a  duty  to  provide  for  it ;  but  the  relation  of  brother  and  brother, 
does  not  raise  any  such  duty,  and  for  this  purpose  the  parties  were 
absolute  strangers.  How  can  Greorge  Smith  be  said  to  be  under  the 
<»ire,  custody,  or  control  of  either  of  the  defendants?  An  idiot  maybe 
as  helpless  as  a  child  of  tender  years ;  but  Greorge  Smith  was  more  than 
twenty-one  years  of  age ;  and  there  is  nothing  to  show  that  there  was  a 
duty  raised  in  any  other  to  take  care  of  him.  The  indictment  alleges, 
that  they  kept  him  in  a  dark,  unwholesome  room,  and  neglected  and 
refused  to  administer  to  him  sufficient  meat,  drink,  etc.,  for  his  support 
and  did  keep  him  without  proper  air,  etc.  All  this  is  non-feasance,  and 
there  is  not  the  slightest  evidence  of  malfeasance,  and  certainly  no  evi- 
dence of  an  assault.  There  may  be  evidence  that  he  was  properly 
taken  care  of.  If  he  had  been  found  a  lunatic,  and  the  defendants  had 
been  his  committee,  that  would  raise  a  duty  in  them  to  take  care  of 
bim.  But  if  a  person  is  alleged  to  be  an  idiot,  it  may  be  the  duty  of 
his  nearest  relations  to  take  care  of  him;  but  that  would  be  what  the 
moralists  call  a  duty  of  imperfect  obligation.  To  support  any  of  the 
counts  except  the  last,  it  must  be  shown  that  either  by  contract  or  by 
law  there  was  a  duty  in  the  defendants  to  maintain  and  take  care  of 
their  brother.  If  they  did  not  maintain  their  brother  could  any  action 
be  brought  against  them?  Certainly  not.  Now,  can  there  be  a  case  of 
any  breach  of  duty,  where  no  action  is  maintainable.  The  duty  can 
only  arise  by  contract  or  by  act  of  law.  The  former  there  is  no  pre- 
tense for,  and  as  to  the  latter,  he  was  not  their  child,  nor  were  they  his 
committee. 

WJuUdeyj  on  the  same  side.  To  support  this  indictment,  it  is  not 
sufficient  that  there  should  be  a  moral  obligation  in  the  defendants  to 
maintain  this  unfortunate  person,  but  there  must  be  a  legal  one,  such 
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as  arises  from  the  relation  of  parent  and  child,  or  husband  and  wife,  or 
master  and  servant. 

Taunton^  for  the  prosecution.    This  indictment  states  that  George 
Smith  is  an  idiot,  and  was  under  the  care,  custody  and  control  of  the 
defendants.     Now  that  is  a  question  of  fact ;  and  if  so  must  be  left  to 
the  jury.    This  prosecution  is  not  founded  on  the  case  of  Bex  v. 
BicUey^  but  on  the  common  law.     In  the  case    of  Bex  v.  Bidlty, 
Lawbence,  J.,  held  the  indictment  bad,  for  want  of  the  allegation  that 
the  servant  was  of  tender  years.    Now,  here  it  is  alleged,  that  the  party 
was  an  idiot ;  and  an  idiot  is  as  much  in  the  care  and  protection  of 
others,  as  a  child  of  tender  years.    With  respect  to  the  indictment  ndt 
being  supportable,  because  it  charges  only  acts  of  omission,  has  Mr. 
Campbell  forgotten  the  case  of  Charles  Squires,  who  was  tried  for  mur- 
der, caused  by  omitting  to  give  an  apprentice  food.    He  was  found 
guilty,  and  executed  for  that  omission.    It  is  said,  in  this  case,  there 
was  no  legal  obligation  on  the  defendants.     I  submit  that  there  was ; 
and  unfortunate  would  be  the  situation  of  such  wretched  beings  if  there 
were  not.    A  brother  may  not  be  bound  to  take  care  of  a  brother,  if  the 
father  be  living ;  but  if  two  brothers  and  a  sister  have  received  as  an 
inmate,  another  brother  who  is  an  idiot,  and  have,  in  point  of  fact,  that 
brother  under  their  care  and  control,  though  this  was  in  the  first  instance 
voluntary,  the  law  throws  on  them  the  necessity  of  takiilg  proper  care 
of  him.    The  facts  here  show,  that  this  idiot  was  in  the  care,  custody 
and  control  of  the  defendants,  because  he  was  secured  in  a  room  in 
their  house,  which  he  could  not  get  out  of ;  and  it  is  in  evidence,  that 
two  of  the  defendants  said,  they  had  him  locked  up  there.     This  was  a 
positive  act,  and  more  than  an  act  of  omission.     It  proved  literally,  that 
he  was  in  their  custody  and  control.     If  having  him  in  that  room  fas- 
tened up,  is  not  having  him  in  their  control,  it  is  hard  to  say  what  would 
be.    This  is  like  the  case  of  a  voluntary  bailee.     He  would  not  be  com- 
pellable to  take  charge  of  the  goods  at  all,  but  if  he  did  become  a  bailee, 
he  would  be  liable,  if  they  were  lost  through  his  neglect.     We  do  not 
indict  them  for  neglecting  to  maintain  him,  but  we  charge,  that  they 
have  had  him  in  their  custody,  and  have  not  treated  himpi^perly. 

BuBsell^  on  the  same  side.  The  indictment  states,  that  Greoige 
Smith  was  in  the  care,  custody,  and  control  of  the  defendants.  The 
question,  therefore,  is,  whether  that  is  proved.  It  appears  that  he  was 
helpless,  and  secured  in  a  room,  and  when  persons  wanted  to  see  him, 
they  looked  for  the  key  of  his  room.  If  a  man  can  not  take  care  of 
himself,  he  must  be  in  the  care  of  some  one.  Now,  in  whose  care  was 
this  person  ?  In  the  care  of  those  in  whose  house  he  was  locked  up.  Mr. 
Campbell  has  said,  that  there  is  no  legal  obligation  between  brother  and 
brother.     Suppose  a  father  to  die  and  leave  two  sons,  one  thirty  years 
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old  and  the  other  two ;  and  if,  bj  the  neglect  of  the  elder,  the  younger 
died  while  residing  in  his  house,  would  he  not  be  answerable  for  mur- 
der? Indeed,  if  it  were  not  so,  any  one  on  whom  the  care  of  a  lunatic 
or  infant  brother  devolved,  might  get  his  money  improperly,  and  then 
starve  him  to  death  with  impunity.  The  seventh,  eighth,  and  ninth, 
counts,  at  all  events,  are  proved.  They  are  for  assaults ;  and  to  con- 
stitute an  assault,  it  is  not  necessary  that  there  should  be  a  striking. 
That  was  held  in  the  case  of  Bex  v.  Nichol  and  Bex  v.  Bosinskiy 
which  were  cases  of  indecent  conduct  towards  females ;  ^  and  the  case 
of  Bex  V.  Bidley^  was  more  like  the  present,  as  a  part  of  the  charge 
there  was  for  depriving  the  party  of  proper  warmth. 

CampbeU,  BicUey's  Case  was  not  for  depriving  the  party  of  warmth 
but  was  for  a  mal-feasance  in  exposing  her  to  cold. 

TaurUon.  From  the  whole  context  it  appears,  that  the  exposure  in 
that  case  was  not  by  an  act  done,  but  only  by  omission. 

BuaaeU.  I  shall  further  contend,  that  if  a  person  is  fastened  up  in 
a  room,  that  is,  in  law,  an  assault. 

CampbeUy  in  reply.  The  question  is,  whether  there  was  a  l^al  ob- 
ligation on  the  defendants ;  for  mere  non-feasance  is  only  indictable 
when  there  is  a  liability  and  a  neglect  of  duty.  In  malfeasance,  a  posi- 
tive act  is  done.  Mr.  Justice  Lawrence  made  the  distinction  in  the 
broadest  way,  in  the  case  of  Bex  v.  Bidley.  In  that  case  there  was 
non-feasance  and  malfeasance,  and  the  learned  judge  expressly  distin- 
guishes between  the  two.  The  defendants  are  said  to  have  had  Oeorge 
Smith  in  their  care,  custody  and  control ;  now  there  is  no  evidence  that 
they  were  his  committees,  or  that  they  were  under  any  legal  liability  to 
maintain  him.  And  further,  how  does  it  at  all  appear,  that  they  had 
any  right  to  prevent  his  going  away?  If  the  people  at  the  lunatic  asy- 
lum had  persuaded  George  Smith  to  leave  the  house,  the  defendants 
could  have  brought  no  action  against  them  for  getting  him  away.  So 
far  from  that,  could  not  the  defendants  have  carried  him  to  the  work- 
house?   Nay,  if  they  had  been  hard-hearted  enough  they  might  have 


1  In  the  case  of  Rex  v.  Nlohol*  Rass.  A 
Ry.  O.  O.  180,  the  prisoner  was  Indicted 
lor  an  assault;  he  was  a  schoolmaster,  and 
took  indecent  libertieB  with  a  female 
scholar,  of  the  age  of  thirteen,  without  her 
consent,  though  she  did  not  resist;  and  the 
twelTC  judges  held,  that  this  was  sufficient 
to  support  a  count  for  a  common  assault. 
The  case  of  Rex  v,  Roslnski,  S7.  A  li.  0. 
O.  19,  was  that  of  a  person  who  pretended 
to  cure  all  disorders;  and  being  consulted 
by  a  female,  he  took  off  all  her  clothes  (she 
being  unwilling  that  he  should  do  so),  under 


pretense  of  curing  her  of  flts ;  and  the  twelve 
Judges  held  that  this  was  an  assault. 

s  It  is  worthy  of  remark,  that  the  statute, 
48  Elia.  ch.  2,  which  enacts  that  the  father, 
grandfather,  mother,  grandmother,  and  chil- 
dren of  a  poor  person  being  of  sufficient 
ability,  shaU  maintain  such  poor  person, 
under  penalty  of  20s.  for  every  month  they 
shaU  fail  to  do  so,  does  not  extend  to  one 
brother  maintaining  another.  So  that,  if  a 
man  were  in  a  work  •house,  his  brother 
would  not  be  compeUed  to  contribute  any- 
thing towards  his  support,  however  able  to 
do  so. 
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insisted  on  his  going  there.  ^  In  the  present  case  there  is  nothing  like 
an  assault  proved.  The  cases  of  Nichol  and  RasiTiski  were  both  cases 
of  an  act  done ;  but  here  there  is  not  the  slightest  evidence  of  any  act 
done  by  the  defendants ;  and  mere  non-feasance  can  only  become  a 
crime  where  there  is  a  breach  of  a  legal  duty. 

BuRBOUOH,  J.  I  am  clearly  of  opinion,  that,  on  the  facts  proved, 
there  is  no  assault  and  no  imprisonment  in  the  eye  of  the  law,  and  all 
the  rest  of  the  charge  is  non-feasance.  In  the  case  of  Squires  send  his 
wife  for  starving  the  apprentice,  the  husband  was  convicted,  because  it 
was  his  duty  to  maintain  the  apprentice,  and  the  wife  was  acquitted, 
because  there  was  no  such  obligation  on  her.  I  expected  to  have  found 
in  the  will  of  the  father,  that  the  defendants  were  bound  if  they  took 
the  father's  property,  to  maintain  this  brother;  but,  under  the  will, 
they  are  only  bound  to  pay  him  £50  a  year,  and  not  bound  to  maintain 
him.  William  Smith  appears  to  have  been  the  owner  of  the  house,  and 
Thomas  and  Sarah  were  mere  inmates  of  it,  as  their  idiot  brother  might 
be ;  as  to  these  latter,  there  could  clearly  be  no  legal  obligation  on  them, 
and  how  can  I  tell  the  jury  that  either  of  the  defendants  had  such  a 
care  of  this  unfortunate  man  as  to  make  them  criminally  liable  for  omit- 
ting to  attend  to  him.  There  is  strong  proof  that  there  was  some  negli- 
gence ;  but  my  point  is,  that  omission,  without  a  duty,  will  not  create 
an  indictable  offense.  There  is  a  deficiency  of  proof  of  the  allegation 
of  care,  custody  and  control,  which  must  be  taken  to  be  legal  care,  cus- 
tody and  control.  Whether  an  indictment  might  be  so  framed  as  to 
suitthis  case,  I  do  not  know ;  but  on  this  indictment,  I  am  clearly  of 

opinion  that  the  defendants  must  be  acquitted. 

Verdict^  not  guiUy. 


OMISSION— NEGLECT  TO  PROVIDE  MEDICAL  ASSISTANCE  FOR 

DAUGHTER. 

B.  V.  Shepherd. 

[9  Cox,  128. J    ' 

In  the  English  Court  of  Criminal  Appeal^  January^  1862. 

Heffleotto  Provide  Medical  Aaaiitaaee  for  Baaffhter— Omiflsloii— Ho  Orimo.— 

The  prisoner's  anmarried  daughter,  aged  eighteen,  having  for  some  time  previonalx 
gene  out  to  serTice,  and  oooaslonally  returned  to  IIto  with  her  mother  and  stepftitber, 
at  such  times  working  at  glove  making  in  order  to  earn  her  living,  was  condned  with 
child  at  her  stepfather's  house,  and  the  prisoner,  her  mother,  purposely  neglected  to 
procure  a  midwife  or  other  proper  person  to  attend  her  daughter  when  she  was  taken 
in  labor,  and  by  reason  thereof  she  died  in  child-birth.  HOd,  that  the  prisoner  was  not 
guilty  of  a  crime. 
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Case  stated  for  the  opinion  of  the  court  bj  Williams,  J. 

The  prisoner  was  indicted  for  the  murder  of  her  daughter,  Mary 
Ann  Ashton,  and  tried  before  me  at  the  gaol  delivery  for  the  County  of 
Devon,  in  December  last. 

The  case  for  the  prosecution  was,  that  the  prisoner,  having  great  ill- 
will  towards  the  deceased,  had  purposely  neglected  to  procure  a  mid- 
wife, or  other  proper  person,  to  attend  her  daughter  when  she  was  taken 
in  labor;  and  that,  by  reason  thereof,  she  died  in  child-birth.  She 
was  about  eighteen  years  of  age  and  unmarried. 

The  prisoner,  nearly  four  years  before  the  trial,  had  married  a  second 
husband,  who  was  not  the  father  of  the  deceased.  After  the  marriage, 
the  deceased  lived  with  her  stepfather  and  her  mother  for  some  time, 
and  then  went  out  to  service,  occasionally  returning  to  live  with  them 
when  she  was  out  of  place,  and  at  such  times  working  at  glove  making 
in  order  to  earn  her  subsistence.  About  the  beginning  of  the  harvest 
before  her  death  (which  took  place  on  October  26, 1861)  she  came  back 
from  service  to  her  stepfather's  house,  and  continued  to  reside  with  her 
mother  and  her  stepfather  and  their  family  till  she  died,  except  that 
she  was  absent  staying  with  an  aunt  near  Bridgewater  for  about  six 
weeks,  whence  she  returned  to  her  stepfathers' s  on  Tuesday,  and  con- 
tinued there  till  the  following  Saturday,  when  she  died. 

At  the  close  of  the  case  for  the  prosecution  it  was  objected  by  the 
counsel  for  the  prisoner  that  she  was  under  no  legal  duty  or  obligation 
to  procure,  or  try  to  procure,  the  attendance  of  a  midwife  for  her 
daughter,  and  therefore  that  she  was  not  criminally  responsible  for  neg- 
lecting to  do  so. 

I  told  the  jury  to  consider  whether  it  was  established  by  the  evidence 
that  the  death  of  Mary  Ann  Ashton  was  attributable  to  the  prisoner's 
neglect  to  use  ordinary  diligence  in  procuring  the  assistance  of  a  mid- 
wife, or  other  proper  attendant,  and  if  it  was  not  so  established  to 
acquit  the  prisoner.  But  if  it  was  so  established,  then  to  consider, 
secondly,  whether  by  so  neglecting,  she  intended  to  bring  about  the 
death  of  her  daughter,  and  if  so,  I  told  the  jury  to  convict  her  of 
murder ;  but  if  not,  of  manslaughter. 

The  jury  convicted  her  of  manslaughter,  but  I  respited  the  judgment 

in  order  to  obtain  the  opinion  of  this  court  whether  the  objection  to  the 

conviction  was  well  founded. 

Edw.  Vauohan  Williams. 

H.  T.  Coley  for  the  prisoner.    The  conviction  can  not  be  sustained. 

There  was  no  legal  obligation  on  the  prisoner  to  procure,  or  attempt  to 

procure,  a  midwife  for  her  daughter*     [Williams,  J.  The  view  adopted 

by  the  jury  must  be  taken  to  be  that,  if  the  deceased  had  had  the 

assistance  of  a  midwife  of  ordinary  skill,  her  life  would  have  been 
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saved.]     The  sole  question  now  is,  was  there  a  legal  duty  on  the  part 
of  the  prisoner  to  procure,  or  attempt  to  procure,  for  the  deceased  sadi 
assistance?    Before  the  act  simplifying  the  forms  of  indictments,  tiie 
act  by  which  the  prisoner  destroyed  the  life  of  the  deceased  must  have 
been  shown  on  the  face  of  the  indictment ;  in  this  case  the  duty  must 
have  been  shown,  and  also  that  the  prisoner  had  the  means  of  comply- 
ing with  it.     [Williams,  J.  If  the  indictment  had  stated  the  facts,  it 
would  have  been  quite  sufficient,  and  so  now  the  question  is,  *^  Do  the 
facts  create  the  duty?  "]    The  duty  must  arise,  if  at  all,  from  the  rela- 
tion of  the  parties,  or  by  virtue  of  a  contract.    Here  there  was  no 
duty  arising  from  contract,  and  it  was  submitted  that  there  was  no 
legal  duty  on  the  prisoner  as  the  mother  of  the  deceased,  who  was  an 
emancipated  child,  or  her  husband  as  the  stepfather.    The  obligation 
imposed  by  the  statute^  on  relations  to  support  one  another,  extends 
only  to  blood  relations.'    And  it  has  been  expressly  held  that  a  step- 
father is  not  bound  to  support  his^ wife's  children  by  the  first  marriage.' 
Then  the  4th  and  5th  William  IV.^  fixes  the  age  of  sixteen  as  that  up 
to  which  time  a  stepfather  shall  be  bound  to  support  the  children  of  his 
wife  by  a  former  marriage.    If  there  is  no  obligation  after  that  age  to 
supply  food  a  fortiori  there  is  no  obligation  to  find  medical  assistance. 
In  Bex  y, Friend  and  Wife^^  the  neglect  to  supply  an  apprentice  of  ten- 
der years  with  sufficient  food  was  held  to  be  indictable  on  the  ground 
that  there  was  a  breach  of  duty  created  by  contract. 

In  Bex  V.  Squire  and  Wife,^  where  the  prisoner  was  charged  with 
murder  of  an  apprentice,  who  died  from  debility,  and  from  want  of 
proper  food  and  nourishment,  a  married  woman  was  held  not  to  be  re- 
sponsible for  not  providing  an  apprentice  with  sufficient  food  and  nour- 
ishment, though,  if  the  husband  had  allowed  her  sufficient  food  for  the 
apprentice,  and  she  had  willfully  withholden  it  from  him,  she  would 
have  been.  That  decision  has  been  since  acted  on  in  Bex  v.  Saunders^'' 
and  Begina  v.  Edwards.^  There  is  no  allegationin  the  case  that  the  pris- 
oner prevented  her  daughter  from  obtaining  medical  assistance. 
[Williams,  J.  The  verdict  must  be  taken  as  finding  that  the  prisoner 
might  have  got  a  midwife  if  she  pleased.  There  were  two  living  near 
the  spot,  and  one  did  come  when  sent  for.]  '  Again,  there  was  no  evi- 
dence that  the  prisoner  had  the  means  of  providing  such  assistance. 
In  Begina  v.  Chandlery^  an  indictment  for  neglecting  to  provide  an  infant 
with  sufficient  food  alleged  that  the  prisoner,  who  was  the  mother  of 


148  Ells. 

9  Bex  V.  Mvndeii,  1  Stra.  190. 

*  Cooper  V.  Martin,  4  Bast,  76. 

*  oh.  76,  BOO.  67. 
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the  child,  had  the  means  of  doing  so ;  it  was  not  proved  that  she  actu- 
ally had  the  means  of  doing  so,  but  only  that  she  might  have  obtained 
relief  by  applying  to  the  relieving  officer,  and  it  was  held  that  this  was 
not  sofflcient  to  support  a  conviction.  And  in  Begina  v.  Hogan,^  it  was 
held  that  an  indictment  for  abandoning  a  child  without  having  provided 
^my  means  for  its  support,  should  state  that  the  prisoner  had  the  means 
of  supporting  the  child. 

Carter  ( Jf.  Bere  with  him)  for  the  prosecution.  The  jury  have  found 
criminal  neglect  on  the  part  of  the  prisoner,  and  it  is  submitted  that 
there  was  a  duty  on  the  part  of  the  prisoner  sufficient  in  law  to  sustain 
the  conviction.  There  is  a  natural  duty  recognized  by  law  in  parents 
to  support  their  children,^  and  there  is  no  time  pointed  out  when  that 
duty  is  to  cease.  If  parents  have  not  the  means  for  providing  proper 
food  and  nourishment  for  their  infant  children,  who  are  incapable  of 
taking  care  of  themselves,  it  is  their  duty  to  apply  for  parochial  assist- 
ance, and,  therefore,  when  a  married  woman,  who  having  a  child  under 
such  circumstances,  willfully  neglected  for  several  days  going  to  the 
union  for  the  support  of  it,  she  knowing  that  such  neglect  was  likely  to 
cause  the  child's  death,  she  was  held  to  be  guilty  of  manslaughter.^ 

Eblb,  C.  J.  The  proposition  I  am  reported  to  have  laid  down  in 
that  case  contemplates  death,  which  I  apprehend  was  a  tolerably  safe 
proposition. 

Carter.  In  Begina  v.  Middleahipy^  upon  an  indictment  against  the 
prisoner  for  the  manslaughter  of  a  new-bom  child,  which  had  dropped 
from  her  whilst  on  the  privy  and  had  been  smothered  in  the  soil,  it  was 
hinted  that  if  the  jury  were  of  opinion  that  after  it  had  been  bom  the 
mother  had  the  power  of  procuring  such  assistance  as  might  have  saved 
the  child's  life,  and  she  neglected  to  procure  it,  she  was  guilty  of  man- 
slaughter. The  following  cases  were  also  quoted :  Begina  v  MarriM^^ 
Bex  V.  Cheeseman^^  Bex  v.  Ferguaany'^  Bex  v.  TFofters,®  Bex  v.  Hug- 
gina^^  Bex.  v.  Simpson.^ 

Eble,  C.  J.  We  are  to  consider  whether,  on  the  facts  in  this  case, 
there  has  been  an  omission  of  duty  on  the  part  of  (he  prisoner,  making 
the  prisoner  liable  to  the  felony  of  manslaughter.  It  is  extremely  im- 
portant that  the  boundaries  of  crime  should  be  defined  as  far  as  they 
reasonably  can  be,  and  it  is  obvious  that  there  is  very  much  indefinite- 
ness  in  the  use  of  the  terms  neglect  and  want  of  ordinary  care.  Taking 
the  facts  to  be  that  the  prisoner  did  not  ask  for  the  aid  of  a  midwife  at 

lS])eii.O.O.S77;6  0oz,€lr.Oa.96B.  •70.ftP.46S. 
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a  time  when  her  daughter  was  Buffering  the  pains  of  child-birth,  and  in 
the  course  of  whicji  a  difficulty  occurred,  which  terminated  in  her  death, 
was  that  a  breach  of  duty  for  which  she  is  responsible,  in  a  criminal 
court,  for  not  asking  a  midwife  to  come  and  attend  her  daughter?   If 
she  had  used  ordinary  care,  she  might  have  known  where  a  midwife  was 
to  be  found,  and  who  would  have  come ;  but  there  is  no  evidence  that 
she  had  any  means  at  her  command  to  pay  for  such  professional  aid.    It 
can  not  be  a  ground  of  indictment  that  she  failed  to  ask  for  aid  which 
might,  perhaps,  have  been  given,  without  her  incurring  any  expense. 
In  a  great  many  cases  child-birth  occurs  without  the  necessity  of  any  pro- 
fessional aid  at  all.    It  is  enough  to  say  that  this  case  does  not  fall  within 
any  of  the  authorities  or  the  principle  of  them.    In  the  case  of  persons 
imprisoned,  and  who  are  under  the  care  of  those  who  have  the  custody 
of  them,  there  is  a  duty  cast  by  law  on  the  part  of  those  who  have  such 
custody  to  provide  them  with  all  the  necessaries,  and  so  in  respect  of  the 
relation  of  parent  and  child,  and  some  other  cases.    So,  also,  where  the 
relation  by  contract  of  master  and  apprentice  exists,  the  same  duty  may 
arise.     But  this  case  is  that  of  a  parent  and  daughter  beyond  the  age 
by  which  a  duty  is  cast  by  the  statute  to  maintain  and  support  her,  the 
daughter  being  entirely  emancipated.    In  my  judgment,  therefore,  the 
question  must  be  answered  in  the  negative,  a^  I  can  not  find  any  author- 
ity or  principle  according  to  which  the  prisoner  has  been  guilty  of  a 
breach  of  duty,  making  her  criminally  responsible. 

WiOHTMAN,  J.  I  am  of  the  same  opinion.  I  put  my  judgment  on  the 
ground  that  the  circumstances  stated  do  not  show  any  legal  duty  to  do 
that  for  the  omission  of  which  the  prisoner  was  charged. 

WnxiAHS,  J.  I  am  of  the  same  opinion.  No  doubt,  morally  speak- 
ing, the  prisoner  has  been  guilty  of  a  shocking  crime,  but  not  of  a  legal 
one. 

Wilde,  B.,  andMEixon,  J.,  concurred. 

Conviction  quashed. 


OMISSION  TO  DISCLOSE  TRUTH  —  FALSE  PRETENSES. 

People  v.  Baker. 

[96  N.  T.  840;  2  N.  T.  Grim.  Rep.  218.] 
In  the  Court  ofAppedU  of  New  York,  1884. 

1.  Vo  Oosuitltiite  the  Qrlme  of  ObtalniBff  PjFOpwly  by  false  pretenaee,  in  tdditton  t» 
proYing  the  false  pretenses,  and  that  the  money  was  paid  or  the  property  parted  with  In 
reliance  thereupon  and  nnder  the  indnoement  thereof,  It  mast  also  be  prored  that  tbs 
false  pretenses  were  made  with  intent  to  cheat  and  defraud  another.  Whether  or  not 
there  Is  a  fraadolent  intent  is  to  be  foond  as  a  fact  by  the  Joxy. 
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S.  K«r»  8U«no«  and  Boppttmmian  of  the  Trath  or  withholding  of  knowledge  upon 
which  another  may  aot  ia  not  Boffloient  to  conatitate  the  crime  of  false  pretenaea. 

8.  Oasein  Judgment.— Defendant  porchaaed  acme  railroad  atook  for  oomplainant,  and 
agreed  that  he  wonld  carry  the  aame  for  complainant  on  a  margin,  oonqtlainant  to  pay 
for  the  same  by  inatallmenta.  After  the  receipt  of  the  margin  and  seyeral  inatallments, 
defendant,  who  was  at  that  time  aolvent,  without  notifying  complainant  aoid  the  atock, 
and  continned  thereafter  to  receive  inatallmenta  of  the  price  from  complainant,  who  waa 
ignorant  of  the  sale,  and  who  received  aoconnta  from  time  to  time  from  defendant  by 
which  it  appeared  that  defendant  still  waa  carrying  the  atook.  For  the  obtaining  of  one 
of  these  latter  inatallmenta  defendant  was  indicted  for  falae  pretenaea.  field,  that  in  the 
absence  of  repreaentatienB  made  by  him  at  the  time,  defendant  waa  not  goil^  of  obtain- 
ing thia  inataUment  of  the  price  by  false  pretenaes. 

Appeal  by  defendant,  Lorenzo  Baker,  from  a  judgment  of  the  Gen* 
eral  Term  of  the  Supreme  Court,  in  the  Third  Department,  of  Decem- 
ber 27,  1888,  aflSrming  a  Judgment  of  Court  of  Sessions  of  Rensselaer 
County,  of  December  15,  1881,  Hon.  Jambs  Forstth,  County  Judge, 
presiding,  couTicting  defendant  of  obtaining  money  by  false  pretenses, 
upon  an  indictment  found  February  18,  1880. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

It  was  stipulated  by  the  prosecution  and  defendant  that  all  proceed- 
ings on  the  appeal  should  be  governed  by  the  Code  of  Criminal  Pro- 
u  cedure. 

^  Smith  A  Wellington,  for   defendant,   appellant.     I.  No  false  pre- 

tense,  as  set  forth  in  the  indictment,   was  ever  made.    No    false 
7  representations  were  made  for  a  year  at  least  prior  to  the  receipt  of  the 

$575  named  in  the  indictment,  and  for  over  two  months  before  the  $575 
was  received  there  was  absolute  silence,  and  the  money  was  sent  without 
Baker  asking  for  it  or  even  knowing  it  was  to  be  sent.^ 

II.  It  will  not  avail  the  prosecution  to  say  the  false  pretenses  were 
that  Baker  had  bought  the  stock  on  April  9, 1878,  whereas,  in  fact,  he 
had  not  bought  it,  for  such  a  pretense  is  not  charged  in  the  indictment. 
The  contrary  is  alleged  to  be  the  truth.  And  there  iq  no  proof  of  such 
a  pretense  later  than  April  21,  1873. 

in.  If  there  is  fraud  in  the  transaction  Baker  was  only  guilty  of  a 
fraudulent  concealment  of  facts,  which  is  not  indictable.* 

lY.  To  sustain  the  conviction  it  must  appear  that  the  prosecutor 
parted  with  his  money  by  reason  of  some  of  the  pretenses  laid  in  the 
indictment.  In  the  absence  of  direct  proof  the  reliance  may  be  inferred 
from  the  facts  and  circumstances  proved,  provided  the  inference  can  be 
legitimately  drawn  therefrom.  ^ 

There  is  no  direct  proof  whatever  in  this  case  that  Meeker  was  relying 
on  the  pretenses  laid  in  the  indictment,  to  wit :  that  Baker  was  carrying 

1  Beff.   9.  Gardner,  1  D.  A  B.  Grown  9  Whart  Or.  L.,  VoL  TL,  see.  1170,  noi$; 

Oaaee,  48.  Banney  v.  People,  SS  K.  T.  418. 

*  Tberaaaon  v.  People,  88  N.  T.  840. 
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stock  for  Meeker  which,  in  fact  he  had  sold.  There  is  direct  proof  that 
Meeker  was  not  relying  on  the  pretenses  laid  in  the  indictment — even 
supposing  them  to  have  been  made  as  charged.  This  is- the  testimony 
of  the  prosecutor  himself  on  cross-examination ;  that  he  relied  solely 
on  Baker's  promise  to  deliver  the  stock  to  him  when  it  should  he 
paid  for.  The  qualification  expressed  by  Meeker  that  he  would  not 
have  sent  the  money  had  he  known  Baker  had  never  purchased  the 
stock,  does  not  modify  this  position,  for  the  People  had  no  right  under 
the  indictment  to  prove  the  stock  was  not  purchased,  and  the  proper 
objection  by  the  defendant  was  taken  to  that  line  of  evidence.^ 

The  indictment  does  not  make  the  non-purchase,  but  the  non-canying 
of  the  stock  the  negative  of  the  false  pretense.  Further,  it  mattered 
not  whether  Baker  had  bought  the  stock  on  April  9,  1878,  so  long  as  he 
on  that  day  sold  the  stock  to  Meeker,  and  so  notified  Meeker  and  car- 
ried it  as  Meeker's  stock.  The  only  direct  proof  of  Meeker's  reliance 
offered  by  the  prosecution  in  no  way  relates  to  the  pretenses  laid  in  the 
indictment.  We  have  then  the  extraordinary  circumstances  of  months 
elapsing  between  the  alleged  representation  and  the  delivery  of  the 
money ;  no  direct  proof  whatever  that  the  prosecutor  relied  on  the  pre- 
tense laid  in  the  indictment ;  circumstances  pointing  to  a  reliance  on 
everything  but  the  pretenses  alleged  in  the  indictment ;  and  finally  the 
direct,  unequivocal  declaration  of  the  prosecutor  that  he  was  relying 
solely  and  entirely  on  a  promise.  A  promise,  however  false,  is  no  foun- 
dation for  a  criminal  charge.* 

V.  There  was  a  contract  by  which  Meeker  was  obliged  to  pay  Baker 
the  purchase  price  of  the  stock.  Any  false  pretense  by  which  one  is 
induced  to  pay  a  debt  will  not  warrant  a  conviction  under  the  statute. 
The  carrying  of  the  stock  continuously  was  no  part  of  the  original  con- 
tract. And  also,  the  alleged  pretenses  were  made  after  the  contract 
between  Baker  and  Meeker  was  completed,  and  the  payments  were  all 
made  pursuant  to  this  contract.' 

VI.  It  was  an  error  to  refuse  to  strike  out  the  allied  statement  made 
by  Baker  that  he  never  had  bought  the  stock,  as  the  pretenses  must  be 
proved  as  laid,  and  any  matter  admitted  in  the  indictment  need  not  be 
proved  by  the  defendant  and  can  not  be  disproved  by  the  proeeca- 
tion.4 

The  court  erred  in  allowing  a  witness  to  testify  that  Baker  had  ad- 
mitted  he  had  never  bought  the  stock,  which,  under  the  indictment, 

1  DlUeber  v.  Home  Iiu.  Co.,  7S  N.  Y.  667.  *  People  «.  ThomM,  S  HUl,  10B;  Feopl* 

s  Banney  «.  People,  mipra;   People  «.  «.  HayneB,  14  Wend.  060. 

TompklnB,  1  Park.,  889;  People  v.  Oonger,  «  Glaohaa  «.   Oom.,  8   Met  (Ej^  ^« 

1  WheeLiAS;  People  v.  Blanoliard, 90  N.  Y.  Paige  «.  WlUett,  88  N.  T.  81;  Van  Dyfce« 

814.  liagiiire,67N.Y.4S0. 
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<;ould  not  be  shown.  The  objection  was  sufficient.  The  feason  why  it 
was  incompetent  need  not  have  been  given.  And  ho  objection  at  all 
would  be  necessary  to  raise  the  question  here,  so  long  as  the  same 
thing  had  been  objected  to  a  number  of  times  before.^ 

The  court  erred  in  not  allowing  the  defendant  to  answer  the  question 
us  to  his  intent  when  he  received  moneys  from  complainant  from  time 
to  time.  The  subsequent  testimony  as  to  his  intent  when  he  received 
the  sum  mentioned  in  the  indictment  on  the  dOth  of  March,  1876,  did 
not  cure  the  error,  for  the  reason  that  if  the  evidence  of  all  the  sums 
proved  was  competent  and  material  at  all,  it  was  to  prove  Baker's  intent.^ 
The  court  erred  in  not  allowing  the  answer  to  the  question,  ^*  State  your 
intention? ''  (when  you  received  the  amount  named  in  the  indictment). 
This  was  material  and  competent.  So  long  as  the  defendant  is  al- 
lowed to  state  that  he  did  not  intend  to  defraud,  he  should  be  allowed 
to  strengthen  his  testimony  on  this  point  by  testifying  as  to  what  his  in- 
tention was.  3 

As  Meeker  was  given  the  right  to  buy  or  sell  at  his  discretion,  it  was 
not  necessary  within  the  terms  of  their  agreement  that  Baker  should 
keep  the  stock  on  hand> 

La  Mott  W,  Rhodes  J  District  Attorney  (£f.  L,  Fursmanj  of  counsel), 
for  the  People,  respondents.  The  defendant  was  guilty  of  a  false 
pretense. 

The  proof  establishes  that  an  agreement  was  entered  into  between 
Meeker  and  the  defendant,  by  which  Meeker  was  to  send  the  defendant 
the  sum  of  $2,000,  on  fieceipt  of  which  defendant  was  to  buy  for  Meeker 
one  hundred  shares  of  the  N.  Y.  C.  stock  and  hold  it  for  him  until  he 
had  sent  him  the  whole  purchase  price.  That  is,  the  defendant,  on  re- 
ceiving $2,000,  was  to  purchase  the  stock  for  Meeker  and  thereafter 
hold  it  as  security  until  Meeker  had  paid  in  fulL 

If  the  defendant  had  never  purchased  the  stock  at  all,  and  had  never 
represented  to  Meeker  that  he  had  purchased  it,  there  would  have  been 
no  false  pretense,  although  he  kept  on  receiving  Meeker's  money  under 
the  agreement,  because  in  that  case,  Meeker  would  have  parted  with  his 
money  upon  the  mere  false  promise  of  defendant  that  he  would  do  cer- 
tain things,  viz.,  buy  the  stock  for  Meeker  and  hold  it  for  him  until 
receipt  of  the  purchase  price ;  and  it  is  well  settled  that  a  false  promise 
is  not  a  false  pretense  within  the  meaning  of  the  statute.^ 

It  is  conceded,  therefore,  that  the  money  received  by  the  defendant 
up  to  April  9,  1878,  was  not  obtained  by  means  of  a  false  pretense,  but 

1  DUleber  «.  Home  Ins.  Co.,  m^rtu  •  OovClaiid  Ooimty  «.  Heildmflr,  U  N.  T. 

S  Seymour  v.  WUton,  14  N.  T.  068;  Popo  96;  Keiralns  v.  People,  m^ra, 
«.  Hert,  86  Barb.  680;  EerrUoB  v.  People,  60  «  Frost  v.  Clarkton,  7  Oow.  ti. 

v.  T.  228.  •  lUumey  «.  People,  12  N.  T.  il8-A17. 
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was  sent  to  him  by  Meeker  upon  the  faith  of  his  promise  that  he  vonld 
buy  and  hold  for  him  the  one  hundred  shares  of  stock,  as  agreed.  This 
money  was  sent  to  defendant  in  pursuance  of  his  statement  to  Meeker 
that  a  certain  sum  must  be  paid  in,  before  the  purchase  could  be  made. 

Up  to  this  time  (April  9,  1873),  Meeker  was  sending  money  to  the 
defendant,  relying  on  his  promise  that  when  he  had  sent  him  $2,000  he 
would  purchase  the  stock  and  thereafter  hold  it  for  him  (Meeker)  until 
the  whole  purchase  price  was  paid. 

On  Api*il  9,  the  defendant  informed  Meeker  that  he  had  fulfilled  his 
promise,  and  purchased  and  then  held  the  stock  for  him.  He  then  stated 
an  existing  fact,  and  whatever  money  Meeker  sent  him  after  that  time  he 
sent  him  in  full  reliance  upon  his  representations  that  he  had  thus  par^ 
chased  and  did  then  hold  the  stock  for  Rim. 

The  defendant  did  in  fact  purchase  the  stock  (as  he  had  promised) 
on  April  9,  1873,  and  so  informed  Meeker,  but  on  March  11, 1874,  he 
sold  it  (without  Meeker's  knowledge)  and  thereafter  continued  repeat- 
edly to  represent  to  Meeker  that  he  still  held  it,  and  on  the  faith  of  such 
representations  to  receive  various  sums  of  money  from  Meeker,  among 
them  the  8575  charged  in  the  indictment.  These  representations  were 
of  an  existing  fact,  that  he  still  held  the  one  hundred  shares  of  stock. 
They  were  false.  He  had  parted  with  the  stock  long  before.  They 
were  made  with  an  intent  to  defraud.  It  is  impossible  that  they  could 
have  been  made  through  any  innocent  mistake  as  to  the  fact.  They 
were  designedly  made.  The  constant  repetition  of  the  falsehood,  on 
each  repetition  of  which  he  received  money,  establishes  a  clear  design 
on  the  part  of  the  defendant  to  cheat  and  defraud  Meeker  by  means  of 
these  false  representations. 

Here  are  the  four  elements  of  the  crime  of  obtaining  money  by  false 
pretense.  First.  Property  was  obtained.  Second.  It  was  obtained  by 
means  of  a  false  representation  as  to  an  alleged  existing  fact.  Third. 
The  defendant  intended  to  defraud.  Fburth.  He  made  the  false  repre- 
sentations with  a  design  to  effect  this  result. 

The  offense  was  complete  when  the  defendant  designedly,  with  intent 
to  defraud  Meeker,  falsely  represented  to  him  that  he  had  purchased 
and  still  held  for  him  one  hundred  shares  of  the  N.  T.  C.  stock,  and 
thereby  obtained  from  him  the  money  named  in  the  indictment.^ 

The  object  of  the  statute  is  *'  to  make  a  party  responsible  criminally 
for  any  false  representation  of  a  material  fact  designedly  made  with  a 
fraudulent  purpose  in  view  and  which  did  haVe  theeffectto  cheat  and  de- 
fraud another.''  It  does  not  exempt  a  party  from  the  consequences  of 
a  false  pretense  made  as  to  an  existing  addititional  material  fact  because 

1  People  V.  Higbee,  66  Barb.  161. 
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it  was  combined  with  a  promise  for  the  fature.^    Within  this  rule  the 
defendant  was  guilty  of  a  false  pretense. 

(a.)  The  evidence  of  subsequent  similar  false  representations  by 
defendant  to  Meeker,  and  the  receipt  by  him  of  money  by  reason 
thereof  was  properly  admitted  upon  the  question  of  guilty  intent.^ 

(6.)  The  evidence  that  the  defendant  in  1879  stated  that  he  had  never 
bought  any  N.  T.  C.  stock  for  Meeker  was  properly  admitted  for  the 
same  reason.  It  tended  to  show  that  the  false  representations  were 
made  with  a  wicked  intent  to  defraud.  Moreover,  the  defendant  can 
not  shield  himself  from  the  consequences  of  his  false  representation 
that  he  held  the  stock  for  Meeker  at  the  very  time  he  obtained  the 
money,  by  asserting  that  he  never  in  fact  had  it,  although  the  indict- 
ment charges  that  he  bought  it,  but  had  parted  with  it  before  the  time 
of  such  false  representation.  Whether  he  had  ever  bought  it  or  not  is 
not  material ;  the  question  is,  did  he  obtain  the  money  by  means  of  the 
false  representation  that  he  then  had  in  his  possession,  and  held  for 
Meeker,  100  shares  of  N.  Y.  C.  stock. 

(c.)  Although  the  testimony  of  defendant  that  he  did  not  intend  to 
defraud  Meeker  was  at  first  excluded,  it  was  afterwards  admitted. 
Besides,  it  was  only  competent  (if  at  all)  as  to  the  very  transaction 
under  consideration.    The  question  first  excluded  was  too  general. 

A  fraudulent  intent  may  be  presumed  from  the  falsity  of  the  state- 
ments made.' 

Earl,  J.  The  defendant  was  tried  and  convicted  in  the  Bensselaer 
County  Sessions  for  obtaining  of  William  H.  Meeker,  on  March  80, 
1876,  the  sum  of  $575  by  false  pretenses.  The  conviction  was  aflSrmed 
at  the  General  Term  of  the  Supreme  Court,  and  then  he  appealed  to 
this  court.  The  facts  of  the  case  may  be  summarized  as  follows:  In 
and  prior  to  March,  1873,  Meeker  was  a  Methodist  minister,  and  the 
•defendant  was  a  reputable  citizen  of  Schaghticoke,  a  merchant  of  con- 
siderable means,  reputed  to  be  wealthy,  and  in  business  affairs  skillful 
and  sagacious.  They  were  intimate  friends,  and  there  existed  intimate 
social  relations  between  their  families.  Meeker  became  aware  that  the 
defendant  dealt  somewhat  in  stocks,  and  that  he  had  been  successful  in 
making  in  that  way  some  money  for  himself  and  others ;  and  having 
about  ten  thousand  dollars  invested  in  small  sums  in  various  ways,  he 
conceived  the  idea  of  operating  in  stocks  through  the  defendant,  mainly 
for  a  more  profitable  and  less  troublesome  investment  of  his  means. 
The  defendant  consented  to  act  for  him  as  his  friend,  and  without  com- 
pensation.   It  was  finally  agreed  that  the  defendant  was,  through  his 

1  Wation  v.  Feople,  87  K.  T.  061;  Lesser     man  v.  People,  4  Hon,  011, 617;  Ooppemum 
-9.  People,  7B  K.  Y.  7S.  v.  People,  56  K.  T.  691. 

i  BlelMhofaky  v.  People,  8  Hon,  40;  Wey-  '  People  v.  Heirick,  13  Wend.  87, 91. 
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brokers,  to  buy  for  Meeker,  one' hundred  shares  of  New  York  Central 
Bailroad  stock,  upon  a  margin  of  $2,000,  and  cany  the  stock  through 
his  brokers  for  him  until  he  could  pay  for  the  same.  After  the  payment 
of  the  first  $2,000,  as  fast  as  Meeker  could  gather  in  his  money,  he  was 
to  pay  it  to  the  defendant,  and  he  was  to  pay  it  to  the  brokers,  or  use 
it  in  his  business,  allowing  interest  on  the  same,  or  in  speculating  in 
other  stocks  for  Meeker,  the  profits  of  which  were  ultimately  to  be  used 
in  paying  for  the  New  York  Central  stock,  which  Meeker  desired  to 
hold  as  an  investment.  On  March  28,  1878,  the  defendant  wrote 
Meeker  a  letter  which  acknowledged  the  receipt  of  a  sum  of  money  to 
be  used  as  a  margin  for  the  purchase  of  the  stock,  and  after  giving  some 
facts  and  opinions  about  stocks,  closed  as  follows :  ^'  I  have  given  you 
the  facts  for  you  to  decide,  and  let  me  know  your  decision.  You  can 
not  make  much  mistake  in  the  stocks  I  have  mentioned.  You  can  have 
the  benefit  (if  any)  of  my  experience ;  but  do  not  forget  that  all  human 
Judgments  are  fallible,  and  I  may  be  mistaken  in  my  opinions.  You 
should  inform  yourself  as  soon  as  possible.  My  opinion  is  there  will  he 
a  large  advance  in  all  B.  B.  stocks  except  such  as  have  been  inflated." 
To  this  letter  Meeker  replied  the  next  day,  speaking  of  his  resources 
and  his  efforts  to  get  in  his  money,  desiring  to  know  how  long  he  could 
carry  the  one  hundred  shares  of  stock  upon  payment  by  him  of  $2,000, 
expressing  a  wish  that  some  of  his  money  might  be  used  to  speculate 
in  Lake  Shore,  and  in  Wabash  stocks,  and  saying,  among  other  things, 
'*  as  you  are  disposed  to  help  me  a  little,  I  wish  you  to  practice  that 
great  rule,  do  by  me  as  you  do  for  yourself ,  and  I  will  take  the  results." 
'^  You  understand  now  my  resources  and  wishes,  I  think,  and  if  you 
think  it  is  best  for  me  or  for  yourself  to  venture  my  $4,000,  in  this  way, 
then  let  drive  and  I  will  send  moneys  to  you  as  fast  as  they  come,  and 
pay  you  interest  on  any  moneys  you  use  of  your  own  for  my  benefit" 
'*  Not  that  I  care  about  speculating,  but  I  would  like  to  have  as  much 
lawful  interest  in  the  way  of  dividends  as  my  neighbors  have,"  '*  all  of 
which  I  leave  now  to  your  judgment.''  On  AprQ  9,  before  the  defend- 
ant had  received  the  full  sum  of  $2,000,  he  purchased  through  his 
brokers  the  one  hundred  shares  of  New  York  Central  stock  at  a  total 
cost  of  a  little  over  $10,000,  and  reported  the  purchase  by  letter  to 
Meeker.  They  met  soon  after,  and  had  a  conversation  in  which  the 
defendant  told  him  that  he  need  not  hurry  up  his  collections,  or  incom- 
mode himself,  as  the  stock  had  been  purchased.  After  that  they  did  not 
meet  for  about  a  year  and  a  half,  and  their  business  was  transacted  by 
correspondence.  Meeker  from  time  to  time  sent  him  more  money,  sug- 
gesting in  some  of  his  letters  that  he  should  use  his  money  in  speculat- 
ing in  Western  stocks  so  as  to  make  money  to  aid  in  paying  for  the  New 
York  Central  stock.     The  defendant  in  the  letters  he  wrote  acknowl* 
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edged  the  receipt  of  money,  gave  his  opinion  about  stocks  and  sent 
statements  of  the  account  between  them.  The  defendant  was  to  carry 
along  the  stock  in  this  way  until,  by  the  money  sent  him  by  Meeker  and 
the  dividends  on  the  stock,  it  was  paid  for,  and  then,  and  not  until 
then,  Meeker  was  to  have  the  stock  certificate. 

Unfortunately  for  both  parties,  in  the  autumn  of  1878  the  great  finan- 
cial panic  occurred,  which  caused  great  stringency  in  money,  and  great 
depreciation  in  the  price  of  stocks;  and  on  March  11,  1874,  after  he 
had  received  of  Meeker,  including  the  dividends  credited,  about  $5,000, 
pressed  by  his  financial  necessities,  without  the  knowledge  or  consent 
of  Meeker,  he  sold  the  stock.    After  that  Meeker  continued  to  send 
him  money  from  time  to  time  to  apply  upon  the  stocks,  and  he  contin- 
ued to  acknowledge  the  receipt  of  the  money  so  sent,  and  to  send  state- 
ments to  Meeker  showing  credits  for  the  money  and  for  dividends  as  if 
made  upon  stock  actually  held  by  him.    In  a  letter  to  Meeker  dated 
March  12,  1875,  he  advised  him  not  to  sell  the  stocks  until  times  were 
better,  and  said  that  he  would  carry  it  just  as  long  as  he  wished ;  and 
in  a  letter  dated  March  15,  he  said :  ''  You  will  certainly  do  well  not  to 
sell  untU  times  are  better,  for  then  you  will  get  a  higher  price.''    They 
met  in  the  autumn  of  1875  and  had  some  conversation  about  the  stock 
and  the  account,  in  which  Meeker  proposed  thereafter  to  pay  his  money 
directly  to  the  brokers  instead  of  the  defendant,  but  it  was  suggested 
by  the  defendant  that  as  he  had  charge  of  the  matter  and  there  was  some 
discrepancy  between  him  and  the  brokers  about  the  account,  he  should 
continue  to  make  his  payments  to  him.     On  January   12,  1876,  the 
defendant  wrote  him  a  letter  giving  him  a  statement  of  his  credits  for 
dividends,  upon  stock,  besides  credits  for  several  payments  of  money. 
He  closed  the  letter  in  language  not  uncommon  with  deluded  and  sanguine 
dealers  in  stocks  by  saying:     '*  I  think  stocks  have  about  reached  their 
lowest  prices.    The  market  is  very  buoyant.    There  will  be  a  prodigious 
advance  in  them  before  long.    Bottom  has  been  touched.''    Thereafter 
without  any  further  meeting  or  communication  between  them,  on 
March  80,  Meeker  sent  him  $575,  for  which  he  gave  a  receipt,  and  that 
is  the  sum  which  he  is  charged  with  obtaining  by  the  false  pretenses. 
Afterward  Meeker  continued  to  send  the  defendant  money  which  the 
defendant  continued  to  acknowledge,  and  this  course  of  business  con- 
tinued until  April  18,  1877,  when  the  defendant  gave  Meeker  a  receipt 
for  a  small  sum,  which  was  stated  to  be  in  full  payment  for  the  one 
hundred  shares  of  stock.    The  correspondence  between  the  parties 
which  continued  down  into  the  year  1879,  shows  that  the  defendant  was 
financially  embarrassed,  but  that  he  was  hopefully  struggling  against 
the  adverse  tide,  and  waiting  for  a  favorable  turn  in  the  stock  market. 
In  the  end  he  became  insolvent,  and  all  his  property,  and  all  Meeker 
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had  paid  him,  seemed  to  have  passed  into  the  Wall  Street  maelstrom, 
where  so  manj  fortunes  of  sanguine  and  confiding  speculators  have 
been  engulfed. 

It  must  be  noticed  that  not  a  word  passed  between  Meeker  and  the 
defendant,  personally,  from  the  fall  of  1875  until  long  after  the  pay- 
ment of  the  8575. 

The  defendant  at  no  time  asked  Meeker  to  pay  that  or  any  other  sum, 
and  the  only  false  representations  upon  which  the  People  rely  are  those 
contained  in  the  statements  made  in  the  accounts  sent  to  Meeker  by  the 
defendant  on  and  prior  to  January  12,  1876. 

We  have  thus  given  an  outline  of  aU  the  evidence  tending  to  establish 
the  crime  of  which  the  defendant  was  convicted.  A  careful  examina- 
tion and  consideration  of  all  the  facts,  has  left  upon  our  minds  a  strong 
conviction  that  the  defendant  was  not  guilty.  He  ought  not  to  have 
sold  the  stock  without  Meeker's  consent ;  but  in  doing  so  he  was  at 
most  guilty  of  its  conversion.  After  he  had  sold  it,  he  ought  to  have 
informed  Meeker  of  the  sale,  so  that  he  could  have  withheld  further 
payments,  or,  at  his  option,  continued  the  payments  relying  upon  the 
ability  of  the  defendant  to  furnish  the  stock  when  it  should  be  paid  for. 
But  for  withholding  this  information  he  was  not  guilty  of  any  crime. 
He  ought  not  to  have  used  language  in  his  letters  and  statements  sent 
to  Meeker,  substantially  conveying  information  that  he  was  still  carry- 
ing the  stock.  So  far  as  his  letters  and  statements  convey  that  informa- 
tion they  were  undoubtedly  false ;  but  a  mere  false  statement  is  not 
punishable  as  a  crime.  It  is  not  claimed  that  the  defendant,  at  the  time 
of  the  original  arrangement  with  Meeker  to  receive  his  money  for  the 
purchase  of  the  stock,  had  then  formed  any  plan  or  intention  to  defraud 
or  swindle.  It  is  entirely  clear  upon  the  evidence  that  he  intended  them, 
in  good  faith  to  aid  Meeker  to  make  money  by  operating  in  stocks,  and 
to  procure  for  him  a  profitable  and  safe  investment.  Having  been 
somewhat  successful  in  stock  operations,  he  was  sanguine  that  his  good 
fortune  would  continue  and  that  his  sagacity  would  enable  him  to  aid 
Meeker.  There  is  not  a  particle  of  evidence  which  justifies  the  infer- 
ence that  when  he  sold  the  stock  he  meant  to  defraud  Meeker.  At  that 
time,  so  far  as  the  evidence  tends  to  show,  he  had  abundant  property 
left  after  the  sale  to  respond  to  any  claim  of  Meeker.  There  is  no  rea- 
son to  doubt  that  he  made  the  sale  of  the  stock  to  relieve  himself  from 
what  he  then  believed  to  be  a  temporary  embarrassment,  expecting  to 
be  able  to  replace  the  stock,  and  in  any  event  to  deliver  it  whenever 
Meeker  should  pay  for  it.  It  is  not  a  just  inference  from  the  evidence 
that  when,  on  January  12,  1876,  more  than  two  weeks  before  the  $575 
was  paid,  the  defendant  entered  into  an  account  then  rendered  to 
Meeker,  credits  for  dividends  paid  upon  the  stock  as  if  he  were  still 
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holding  the  stock  for  him,  he  made  such  entries  for  the  purpose  of  in* 
clucing  Meeker  to  make  farther  payments.  As  between  himself  and 
Meeker,  the  latter  was  entitled  to  such  credits,  and  it  was  simply  a 
mode  of  stating  the  account  between  him  and  Meeker,  as  an  account 
would  have  to  be  stated  whenever  the  stock  should  be  fully  paid  for  and 
the  time  should  come  for  its  delivery.  Those  statements  in  the  account 
were  not  made  to  induce  any  payment  or  any  action  on  the  part  of 
Meeker.  He  at  no  time  pressed  Meeker  for  payments  or  asked  him  to 
make  payments,  and  whatever  payments  were  made  by  Meeker  at  any 
time  were  voluntarily  made.  It  is  not  a  Just  inference  from  the  evi- 
dence that  on  January  12,  or  at  any  time  before  the  8575  was  paid,  the 
defendant  had  conceived  any  design  to  swindle  or  defraud  Meeker.  He 
was  evidently  confident  and  sanguine  that,  a  turn  in  the  stock  market 
would  bring  him  out  all  right,  and  enable  him  to  perform  his  entire  ob- 
ligation to  Meeker  in  reference  to  the  stock.  • 

In  order  to  constitute  the  crime  of  obtaining  property  by  false  pre- 
tenses, it  is  not  sufficient  to  prove  the  false  pretenses,  and  that  property 
was  obtained  thereby ;  but  it  must  be  proved  that  the  false  pretenses 
were  made  with  intent  to  cheat  and  defraud  another.  Here  there  was 
an  entire  failure  to  prove  that  necessary  element  of  the  crime.  It  is 
impossible  to  say  that  the  statements  as  to  the  dividends,  in  the  letter 
of  January,  1876,  were  made  to  induce  the  payment  of  the  $575,  or  to 
induce  any  further  payments.  The  defendant  undoubtedly  wished 
Meeker  to  understand  that  he  was  still  carrying  the  stock,  not  for  the 
purpose  of  inducing  him  to  make  further  payments,  but  undoubtedly  so 
that  Meeker  should  not  complain  of,  charge  him  with,  or  hold  him  for 
the  conversion  of  his  stock.  Another  essential  element  of  the  crime 
which  the  People  in  all  cases  of  this  kind  are  bound  to  establish,  is  that 
the  money  was  paid,  or  the  property  parted  with  in  reliance  upon  and 
under  the  Inducement  of  the  false  pretenses  alleged.  Here  it  is  not  a 
Just  inference  from  the  evidence  that  this  $575  was  paid  in  reliance  upon 
the  representation  that  the  defendant  was  still  holding  and  canying  the 
stock.  At  that  time  Meeker  had  implicit  confidence  in  the  financial 
ability,  the  business  sagacity,  and  the  personal  integrity  of  the  defend- 
ant. For  aught  that  appears  in  the  evidence,  he  would  have  continued 
his  payments,  relying  upon  the  defendant  to  deliver  the  stock  when  it 
had  been  fully  paid  for,  if  he  had  known,  that  to  tide  over  a  present 
necessity,  he  had  sold  the  stock.  And  so,  when  Meeker  was  asked  the 
direct  question,  he  testified  that  he  relied  entirely  upon  the  promise  of 
the  defendant  that  he  would  purchase  the  stock  and  deliver  it  to  him 
after  he  had  fully  paid  for  it,  and  that  his  promise  to  deliver  the  stock 
was  the  only  thing  he  relied  upon.  He  did  not  testify,  as  he  could  if  it 
liad  been  true,  that  he  relied  upon  the  representations  of  the  defendant 
1  DmwKSCRS.  49 
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that  he  still  coDtiDued  to  carry  the  stock.  It  must  be  borne  in  mind 
that  mere  silence  and  mere  suppression  of  the  truth  —  the  mere  with- 
holding of  knowledge  upon  which  another  may  act — is  not  sufBdentto 
constitute  the  crime  of  false  pretenses. 

We  do  not  sit  here  to  square  the  conduct  of  the  defendant  by  any 
code  of  morality,  or  any  standard  of  integrity ;  the  sole  question  is 
whether  the  proof  was  sufficient  to  show  that  he  had  committed  tiie 
crime  with  which  he  stood  charged,  and  we  are  of  the  opinion  that  it  ut- 
terly failed. 

It  does  not  relieve  us  from  our  responsibility  that  the  jury  have  found 
the  defendant  guilty.  The  point  was  taken  at  the  trial  on  his  beha/f, 
that  there  was  not  evidence  sufficent  to  establish  the  crime,  and  that 
he  should  be  discharged  on  that  account ;  and  that  makes  it  our  duty  to 
determine  whether  the  evidence  was  sufficient,  and  finding  that  it  was 
insufficient,  it  is  our  duty  to  reverse  the  judgment  entered  upon  the  ver- 
dict of  the  jurv. 

But  if  so  far  wrong,  and  the  case  was  one  for  the  jury,  errors  were 
committed  at  the  trial,  of  which  the  defendant  can  justly  complain. 
Against  his  objection,  the  People  were  permitted  to  show  payments  of 
money  by  Meeker  to  him  from  time  to  time,  before  and  after  the  pay- 
ment of  $575.  Proof  of  such  payment  was  made  for  the  purpose  of 
showing  the  guilty  intention  of  the  defendant,  and  was  competent  only 
for  that  purpose.  The  defendant,  as  a  witness  in  his  own  behalf,  was 
permitted  to  testify  that  he  did  not,  at  the  time  he  received  the  $575, 
intend  to  defraud  Meeker.  He  was  also  asked  this  question:  *'Was 
your  intention,  when  you  received  moneys  from  time  to  time  from 
Meeker  to  defraud  him?"  That  was  objected  to  as  incompetent  and 
inadmissible,  and  the  objection  was  sustained.  As  the  intent  with  which 
those  moneys  were  received  was  one  of  the  material  inquiries  he  should 
have  been  permitted  to  show  that  he  did  not  receive  it  with  any  fradn- 
lent  intent.  The  case  went  to  the  jury  in  such  a  way  as  to  enable  the 
People  to  claim,  that  not  only  the  $575,  was  received  by  the  defendant 
with  the  intent  to  defraud  Meeker,  but  that  all  the  other  moneys  were 
received  in  the  same  way,  and  that  the  receipt  of  all  the  moneys  had  a 
tendency  to  show  with  what  intent  the  $575  was  received ;  and  hence 
the  defendant  clearly  had  the  right  to  show  that  he  had  no  fraudulent 
intent  in  receiving  any  of  it. 

The  defendant  after  answering  that  at  the  time  he  received  the 
$575,  he  did  not  intend  to  defraud  Meeker,  was  also  asked  to  state 
his  intention  at  the  time  he  received  it,  and  the  question  was  ob- 
jected to  on  the  part  of  the  People  and  the  objection  was  sustained. 
We  think  that  ruling  was  also  erroneous.  Upon  the  facts  of  the  case  as 
they  were  developed  at  the  trial,  it  was  claimed  by  the  defendant  that 
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when  he  received  the  $575,  it  was  his  intention  to  replace  the  stock,  to 
respond  to  Meeker  whenever  caUed  upon  for  the  stock,  and  that  he  was 
at  the  time  able  to  do  so.  That  was  a  theory  he  had  a  right  to  prove 
if  he  could,  and  the  proof  would  bear  upon  the  final  issue,  whether  he 
intended  to  cheat  and  demand  him ;  and  hence  he  should  have  been  per- 
mitted to  answer  the  question. 

The  judge  charged  the  jury  as  follows:  **If  you  find  that  the  de- 
fendant made  the  representations  charged  in  the  indictment,  and  that 
they  were  false,  and  that  the  defendant  knew  they  were  false  when  he 
made  them,  then  the  law  presumes  the  fraudulent  intent/'  That  por- 
tion of  the  charge  was  excepted  to  by  the  defendant,  and  we  think  the 
exception  well  founded.  The  crime  of  false  pretenses  is  not  made  out 
by  simply  showing  that  the  representations  charged  in  the  indictment 
were  made,  and  that  they  were  false,  and  that  the  defendant  knew  them 
to  be  false.  The  Jury,  from  those  facts  and  from  all  other  facts,  may 
infer  a  fraudulent  intent;  but  the  law  does  not  presume  a  fraudulent 
intent.  That  is  to  be  found  as  a  fact  by  the  jury,  and  is  not  an  infer- 
ence of  law. 

The  indictment  alleged  that  Baker  did  purchase  this  stock  on  April  9 
1873.  The  People,  against  the  objection  of  the  defendant,  gave  some 
evidence  on  the  trial  tending  to  show  that  the  defendant  never  had  the 
stock ;  and  his  counsel  requested  the  judge  to  charge  that  under  the 
indictment  the  jury  must  find  that  Baker  had  the  stock  April  9,  1878 ; 
and  the  judge  declined.  That  should  have  been  charged.  It  was  so 
alleged  in  the  indictment,  and  the  People  could  not  take  any  benefit  from 
any  proof  tending  to  show  the  contraiy. 

We  are,  therefore,  of  opinion  that  the  defendant  was  improperly  con- 
victed, and  that  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

Bapallo,  Dampobth  and  Fingh,  JJ.,  concur. 

MiLLEB,  J.  (dissenting).  The  defendant  was  tried  and  convicted  on 
March  80,  1876,  for  obtaining  the  sum  of  $575  from  one  W.  H.  Meeker 
by  false  pretenses.  The  indictment  charged  that  the  defendant  on  the 
day  named,  represented  that  he  had  previously  bought  for  the  said 
Meeker  one  hundred  shares  of  the  capital  stock  of  the  New  York  Cen- 
tral and  Hudson  River  Railroad  Company,  and  that  he  then  and  there 
held  the  said  stock  for  the  benefit  of  said  Meeker ;  that  the  stock  had 
been  purchased  on  a  margin,  by  paying  a  part  of  the  purchase  price ; 
and  that  the  defendant  still  had  it,  to  be  delivered  to  Meeker  on  the 
receipt  of  the  balance  of  the  purchase  price.  The  indictment  then 
alleged  that  Meeker  believing  said  false  pretenses  and  representations 
was  induced  thereby  to  deliver  to  the  defendant  the  $575  before 
named,  and  also  other  sums  of  money  aggregating  over  $8,000,  where- 
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as  in  truth  and  fact,  although  the  defendant  had,  at  Meeker's  request, 
bought  this  stock  for  Meeker's  account  on  April  9,  1878,  yet  he  had 
sold  it  on  March  11,  1874,  without  informing  Meeker,  but  on  the  con- 
trary falsely  pretended  and  represented,  and  particularly  on  the  day 
named,  that  he  still  held  the  stock  and  would  deliTer  the  same  over  to 
Meeker  when  he  had  paid  to  him  the  balance  of  the  purchase  price 
thereof,  and  that  these  pretenses  were  false  and  untrue,  which  was 
known  to  the  defendant  at  the  time  of  making  the  same.  The  counsel 
for  the  defendant  claims  that  the  conviction  was  erroneous  upon  the 
ground  that  no  case  was  made  out  establishing  that  the  money  was 
obtained  by  false  and  fraudulent  pretenses.  The  alleged  false  pretense 
was  that  the  defendant  had  represented  that  he  had  purchased,  and 
that,  at  the  time  when  the  money  was  paid  he  held  for  Meeker  one 
hundred  shares  of  the  capital  stock  of  the  New  York  Central  Railroad 
Company.  There  was  evidence  upon  the  trial  which  established  an 
agreement  between  Meeker  and  the  defendant  in  March,  1873,  hy 
which  Meeker  was  to  send  the  defendant  the  sum  of  two  thousand 
dollars,  upon  receipt  of  which  defendant  was  to  buy  for  Meeker  one 
hundred  shares  of  the  stocks  named  and  hold  the  same  until  Meeker 
had  sent  him  the  whole  purchase  price.  After  this  time  money  was 
sent  to  the  defendant  by  Meeker  in  different  amounts,  in  reliance  on 
the  defendant's  promise  to  purchase  the  stock,  and  to  hold  the  same, 
when  the  two  thousand  dollars  had  been  furnished. 

On  April  9,  1878,  the  defendant  informed  Meeker  by  letter  that  he 
had  bought  for  him  one  hundred  shares  of  New  York  Central  stock  at  a 
cost  of  810,175.80,  and  inclosed  in  the  letter  a  statement  to  that  effect 
Meeker  continued  making  payments  on  account  of  the  stock,  and  up  to 
March  80,  1876,  when  the  payment  was  made  for  the  obtaining  of  which 
the  defendant  was  indicted,  had  paid  86,633.72.  During  this  p^od 
the  defendant  wrote  to  Meeker  stating  that  he  had  credited  him  with 
dividends  on  the  stock  and  stating  the  amount  thereof,  and  also,  on 
March  15,  1875,  sent  him  a  statement  of  the  sums  received  from  him, 
which,  exclusive  of  dividends,  amounted  to  85,238.27.  In  January, 
1876,  defendant  sent  Meeker  another  statement,  which  he  declared  to 
be  Meeker's  credits  from  January,  1875,  to  January,  1876,  and  which 
contained  five  items  of  dividends  received  by  him  and  credited  to 
Meeker,  amounting  to  the  sum  of  81,000  in  that  single  year.  The 
money  sent  to  defendant  was  paid  by  Meeker,  as  he  testifies,  in  reliance 
upon  the  representations  made  by  the  defendant  that  he  had  purchased 
the  stock  and  in  the  belief  that  he  had  held  it  for  him.  The  corre- 
spondence up  to  March  8,  1879,  clearly  showed  that  the  defendant  held 
the  stock  for  Meeker.  While  thus  treating  the  stock  as  belonging  to 
Meeker,  the  proof  showed  that  the  defendant  had  sold  the  same  on 
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March  11,  1874,  and  that,  between  that  time  and  the  time  he  received 
the  $575  stated  in  the  indictment,  although  he  had  credited  the  divi* 
dends  as  already  stated,  he  had  in  fact  only  received  a  single  dividend 
on  the  stock.  The  statements  made,  already  referred  to,  were  repre- 
sentations to  the  effect  that  the  defendant  still  held  the  stock ;  they 
were  relied  upon  by  Meeker,  as  he  positively  testifies,  and  he  parted 
with  his  money  in  the  belief  that  they  were  true.  They  were  utterly 
false,  as  the  defendant  had  sold  the  stock  before  the  money  stated  in 
the  Indictment  was  obtained  from  Meeker.  In  good  faith  and  in  com- 
mon honesty,  before  he  received  any  more  momey  from  Meeker,  the 
defendant  was  bound  to  disclose  to  him  that  he  no  longer  held  the  stock 
after  he  had  sold  the  same,  and  in  failing  to  do  this  he  deceived  and  de- 
frauded Meeker.  Had  Meeker  understood  that  he  no  longer  held  the  stock 
it  is  unreasonable  to  suppose  that  he  never  would  have  parted  with  his 
money.  His  evidence  shows  that  he  paid  his  money  in  entire  reliance 
upon  the  fact  that  the  stock  was  held  by  the  defendant  for  his  benefit. 
It  is  also  a  fair  inference,  to  be  drawn  trom  the  evidence,  that  the  rep- 
resentations were  made  for  the  purpose  of  obtaining  the  money  of 
Meeker  with  an  intent  to  defraud. 

It  is  further  shown  that,  after  the  money  was  obtained  for  which  the 
indictment  was  found.  Meeker  continued  his  payments,  in  ignorance  of 
the  sale  until  he  had  paid  the  defendant  the  full  amount  due  for  the  one 
hundred  shares  of  stock  in  1877 ;  that  he  never  received  any  stock ; 
and  that  the  defendant  became  insolvent  and  utterly  unable  to  pay  back 
the  money  he  had  obtained  from  him.  It  is  also  shown  that  in  Novem- 
ber, 1879,  defendant  stated  to  Meeker,  in  the  presence  of  one  Converse, 
that  he  had  never  bought  a  dollar's  worth  of  stock  for  him,  and  after- 
wards, on  the  December  5,  1879,  the  defendant  wrote  to  said  Converse, 
sending  him  a  statement  of  his  business  with  Meeker,  and  saying  that  he 
had  bought  for  Meeker  in  his  own  name  the  stock  in  question.  The 
evidence  on  the  part  of  the  defendant  tended  to  show,  and  it  was 
claimed  established,  that  the  arrangement  between  Meeker  and  the 
defendant  was  a  mere  speculation;  that  Meeker  was  to  furnish  a 
$2,000  margin  and  Baker  was  to  carry  the  stock  in  his  own  name,  as 
Meeker  did  not  wish  to  have  his  name  known  in  the  transaction ;  that 
after  the  purchase  was  made,  the  remaining  moneys  sent  to  Baker 
were  to  be  used  by  him  in  speculating  in  other  stocks,  and  the  profits 
and  the  moneys  sent  were  to  be  applied  toward  paying  in  the  full  stock 
purchased  first,  and  that  the  whole  transaction  was  left  to  Baker's 
Judgment  with  an  unlimited  right  to  buy  and  sell.  The  defendant's 
counsel  further  insists  that  the  testimony  of  the  prosecutor,  on  cross- 
examination,  shows  that  he  relied  solely  on  defendant's  promise  to 
deliver  the  stock  to  him  when  paid  for.    Although  Meeker  testified  to 
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that  effect,  his  evidence  mast  be  considered  in  connection  with  his 
statement,  apon  direct  examination,  that  he  relied  upon  the  fact  that 
the  defendant  had  purchased  and  held  the  stock  for  him.    Admitting 
that  his  last  statement  differs  from  the  first,  both  were  to  be  considered 
by  the  jury  in  view  of  the  ignorance  of  Meeker  as  to  stock  transactiooB, 
and  there  was  sufficient  to  justify  the  jury  in  the  conclusion  that 
Meeker  relied,  and  paid  the  money,  stated  in  the  indictment,  upon  tiie 
representation  that  the  stock  had  been  purchased  and  was  at  the  time 
held  by  the  defendant  for  his  benefit.    It  must  be  borne  in  mind  in 
this  connection  that  Meeker  may  well  have  relied  upon  the  promise  to 
purchase  the  stock  until  the  purchase  was  actually  made,  and  if  it 
never  had  been  made,  there  would  have  been  no  false  pretense,  bat 
after  it  was  made  and  he  was  advised,  from  time  to  time,  by  Baker's 
statements,  that  he  held  the  stock,  he  had  a  right  to  rely  upon  such 
statements  in  making  payments  upon  the  same.    Conceding  that  some 
portion  of  the  above  testimony  established  the  defendant's  version  of 
the  transaction  and  tended  to  show  that  no  false  represeutations  were 
actually  made,  we  think  the  most  that  can  be  claimed  for  it  is  that 
there  was  a  confilct  in  the  evidence  in  regard  to  the  actual  facts,  and 
the  question  whether  the  money,  stated  in  the  indictment,  was  obtained 
from  Meeker  by  the  false  and  fraudulent  representations  of  Baker,  that 
he  had  purchased  the  stock  and  held  the  same  at  the  time  of  the  pay- 
ment  of  the  8575  was  for  the  consideration  of  the  Jury. 

As  the  case  stands,  there  is  certainly  no  ground  for  claiming  that  as 
a  matter  of  law  no  false  representations  were  made ;  and  at  most  there 
was  only  a  promise  on  the  part  of  the  defendant  to  purchase  the  stock, 
and,  when  the  whole  amount  of  money  had  been  paid  which  was 
required  for  that  purpose,  to  deliver  the  scrip  for  the  same  to  Meeker. 

It  is  insisted  that  no  representations  were  made  by  the  defendant  at 
the  time  when  the  money  was  paid,  and  that  the  defendant,  by  his 
agreement  with  Meeker,  was  to  give  credit  for  the  dividends  on  the 
stock.  The  answer  to  this  position  is,  that  the  evidence  does  not  estab- 
lish that  the  defendant  was  to  credit  Meeker  with  the  dividends  as  if 
actually  paid,  without  a  purchase  of  the  stock,  and  it  does  not  appear 
that  either  defendant  or  Meeker  so  understood  the  arrangement.  On 
the  contrary,  the  statements  already  referred  to  indicate,  beyond  any 
question,  that  the  defendant  treated  the  matter  throughout  as  if  he 
held  the  stock  for  Meeker  and  had  credited  him  from  time  to  time  with 
dividends,  when,  in  fact,  the  stock  had  actually  been  sold  and  no  divi- 
dends received  therefrom.  Although  there  were  no  personal  repre- 
sentations at  the  time,  yet  the  written  statements  and  correspondence 
evince  beyond  any  controversy  that  many  representations  were  made 
that  the  defendant  held  stock  belonging  to  Meeker,  when  the  truth  was. 
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he  had  sold  and  disposed  of  the  same  after  having  purchased  it  for 
Meeker.  The  representations  actually  made  amounted  to  more  than  a 
mere  concealment  of  the  fact  that  the  defendant  had  disposed  of  the 
stock,  and  it  is  no  answer  to  the  aUegation  that  they  were  made,  to  say 
that  the  failure  to  inform  Meeker  that  he  had  sold  the  stock  was  of  no 
importance  to  him  so  long  as  the  defendant  remained  solvent,  for  it  is 
a  fair  and  reasonable  assumption  that,  as  Meeker  relied  upon  the  pur- 
chase of  the  stock  for  him  and  the  security  furnished  thereby,  he 
would  not  have  parted  with  his  money  upon  the  mere  personal  respon* 
aibility  of  Baker  alone.  There  is  no  force  in  the  argument  of  the 
appellant's  counsel  that  the  statements  and  the  correspondence  do  not 
evince  that  the  stock  was  held  by  Baker  for  the  benefit  of  Meeker,  and 
that  they  furnish  no  ground  for  claiming  that  any  false  pretense  was 
made  in  regard  to  the  same.  The  time  which  elapsed  from  the  last 
oommunication  received  by  Baker  from  Meeker  is  no  valid  reason  for 
the  contention  that  no  representations  were  actually  made.  The  ques- 
tion arising  in  consequence  of  the  silence  of  the  parties  and  the  failure 
of  any  communication  between  them  between  the  two 'dates  referred  to, 
and  the  effect  produced  thereby,  was  for  the  consideration  of  the  jury, 
and  furnishes  no  ground  for  claiming  that  no  false  representations 
oould  have  been  made.  The  claim  that  if  fraud  was  committed  the 
defendant  was  only  guilty  of  a  fraudulent  concealment  of  facts,  is  not 
well  supported.  There  was  more  than  a  suppression  of  the  truth  in  the 
conduct  of  the  defendant.  The  representations  conveyed  by  his  state- 
ments and  correspondence,  that  he  was  in  receipt  of  the  dividends  on 
the  stock,  were  direct  and  positive  assertions  that  he  stUl  held  the 
same  under  the  alleged  arrangement  made  with  Meeker  for  his  benefit, 
and  without  which  there  is  every  reason  to  believe  such  payments  would 
not  have  been  made.  Where  a  party  holds  property,  purchased  for  the 
benefit  of  another,  upon  which  payments  have  been  made  under  an 
agreement  that  the  party  will  hold  the  same  on  acjcount  of  the  pur- 
chaser and  apply  moneys  received  from  him  in  payment  of  the  purchase 
price,  and  by  his  representations  conveys  the  idea  that  he  still  holds  the 
property  after  he  has  in  fact  parted  with  the  title  thereto,  and  he 
receives  money  on  account  thereof,  he  is^not  in  a  position  to  claim  that 
such  money  was  not  received  under  the  false  pretenses  that  he  still 
held  the  property,  and  that  the  concealment  of  the  sale  relieves  him  from 
that  charge. 

The  defendant  insists  that  the  court  erred  in  not  allowing  him  to 
answer  the  question  whether  his  intention  was  to  defraud  when  he 
received  money  from  time  to  time  from  Meeker.  The  court  allowed 
the  defendant  to  answer  as  to  his  intention  to  defraud  Meeker  when  he 
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received  the  $575  for  the  obtalDing  of  which  he  was  indicted.    This  is 
the  extent  to  which  the  rale,  authorizing  parties  to  testify  as  to  their 
intent,  has  ever  been  carried.    There  is  no  authority  allowing  a  party 
to  give  evidence  of  this  description  as  to  his  general  intention  in  r^;aid 
to  matters  which  are  outside  of  the  particular  issue  which  is  upon  triBl. 
Where  he  is  tried  upon  an  indictment  charging  him  with  fraudulent 
pretenses  he  has  a  right  specially  to  deny  the  charge  and  to  testify  that 
he  had  no  intention  to  defraud  at  the  time.    The  decisions  of  this  couit 
have  never  gone  beyond  what  the  defendant  was  allowed  to  state  upon 
the  trial  of  the  charge  made  in  the  indictment  against  him.    Any  other 
rule  would  open  the  door  very  wide  for  the  examination  of  matters  in 
regard  to  which  no  specific  charge  was  made  and  would  not  aid  the 
defendant.    The  prosecution  only  had  a  right  to  claim  an  intent  to 
defraud  in  reference  to  the  specific  sum  named  in  the  indictment  and 
the  defendant  was  only  authorized  to  contradict  such  intent  in  respect 
to  this  charge.     It  follows  that  there  was  no  error  in  the  exclusion  of 
the  evidence  offered.    It  is  also  insisted  that  the  court  erred  in  allow- 
ing the  prosecution  to  prove*  that  the  defendant  owed  another  clergy- 
man.   The  defendant  had  previously  been  cross-examined  in  reference 
to  his  general  indebtedness  and  as  to  what  he  owed  upon  the  250  shares 
of  stock  of  the  N.  Y.  C.  R.  B.  Co.  which  he  held  at  one  time,  and  was 
then  asked  how  much  he  owed  Mrs.  EimbaU  in  1872,  and  he  answered, 
he  thought  about  $500.     He  then  said  he  could  not  recollect  as  to  the 
amount  he  owed  in  1874,  and  that  as  to  1877  he  could  not  oome  any 
nearer  than  $500,  and  that  he  thought  he  owed  him  nothing  in  1873. 
He  was  then  asked  how  much  he  owed  him  in  1879,  and  an  objection 
was  made  that  the  question  was  incompetent,  irrelevant  and  immate- 
rial, the  objection  was  overruled  and  exception  taken  and  the  witness 
answered  $600  or  $700.    No  objection  was  made  to  the  evidence  on 
the  ground  that  Kimball  was  a  clergyman,  and  the  evidence  was  mani- 
f estiy  introduced«f or  the  purpose  of  showing  the  condition  of  the  affairs 
of  the  defendant  at  the  time  referred  to.     For  this  purpose  we  think  it 
was  properly  received.     Nor  was  any  error  committed  in  the  exclusion 
of  the  evidence  offered  by  the  defendant  that  at  the  time  the  payment 
of  $575  was  made,  on  March  SO,  1876,  the  defendant  was  in  a  condition 
to  have  delivered  to  Meeker  his  100  shares  of  New  York  Central  stock 
provided  it  had  been  paid  for  by  Meeker.    The  offer  related  to  the 
pecuniary  responsibility  of  the  defendant  at  the  time  named,  and  was 
too  broad  in  its  scope.     Meeker  was  not  bound  to  pay  for  the  stock  at 
this  lime,  and  did  not  offer  to  do  so,  and  the  offer  to  show  that  he  could 
deliver  the  stock  if  it  had  been  paid  for  assumed  that  Meeker  might 
have  done  what  was  not  required  of  him  and  could  have  no  effect  in 
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relieTisg  the  defendant  from  the  consequences  of  the  alleged  false  pre- 
tense. The  money  was  obtained  upon  the  representation  that  he  had 
purchased  and  held  the  stock,  when  the  truth  was  he  did  not  have  the 
stock  when  the  money  was  obtained  but  had  sold  and  converted  the 
same  to  his  own  use.  It  was  therefore  immaterial  whether  he  could 
have  obtained  and  furnished  other  stock  at  the  time  named.   ^ 

The  other  points  made  in  regard  to  the  admission  or  rejection  of 
evidence  offered  are  sufficiently  considered  in  the  opinion  of  the  Greneral 
Term  and  do  not  require  special  examination. 

Several  requests  were  made  to  charge  the  jury  by  the  defendant's 
counsel,  which  were  refused  and  exceptions  taken  to  the  rulings  in 
regard  thereto.  We  are  unable  to  see  that  any  error  was  committed  by 
the  court  in  respect  to  any  of  them.  The  most  important  of  these  was 
the  request  to  charge  that  if  the  jury  find  that  Baker's  intent  at  the 
time  the  alleged  $575  was  received  by  hiin  to  transfer  to  him  any  100 
shares  of  New  York  Central  stock  after  it  had  been  paid  for  by  Meeker, 
they  must  acquit  the  prisoner,  no  matter  what  his  subsequent  intent 
may  have  been.  We  think  it  is  not  material  whether  when  the  defend- 
ant received  the  $575,  he  entertained  the  idea  of  transferring  to  Meeker 
some  100  shares  of  said  stock  when  it  should  be  paid  for,  without 
regard  to  the  stock  which  he  had  purchased  for  Meeker  and  had  con- 
verted to  his  own  use.  The  evidence  offered  would  be  exceedingly 
vague  and  would  not  furnish  any  light  upon  the  question  whether  he 
entertained  an  intent  to  defraud  Meeker  when  the  false  pretense  was 
made.  If  a  party  obtain  money  from  another  by  false  ahd  fraudulent 
pretenses  it  is  no  answer  to  the  charge  established  that  he  intended  at 
the  time  in  some  way  or  at  some  other  time  to  indemnify  the  party 
defrauded.  The  real  question  is  whether  by  the  false  pretenses  actually 
made  he  intended  to  obtain  the  money  paid  to  him,  and  not  what  he 
meant  to  do  at  a  future  day.  It  should  also  be  observed  that  there  was 
no  evidence  upon  the  trial  which  tended  to  sustain  the  claim  made  by 
the  request. 

The  request  to  charge  that  the  jury,  in  determining  whether  or  not 
Meeker  acted  upon  or  was  influenced  by  the  representations  made  by 
Baker  in  parting  with  his  money,  have  no  right  to  consider  the  evi- 
dence as  to  Baker's  fraudulent  intent  or  as  to  his  false  representations 
was  also  properly  refused  for  the  reasons  stated  in  the  opinion  of  the 
Greneral  Term.  The  distinction  existing  between  the  case  at  bar  and 
the  case  of  Theraawn  v.  Pe^ple^  which  is  relied  upon  as  authority  for 
the  rule  laid  down  in  the  request,  is  there  distinctly  pointed  out,  and 
concurring  in  the  views  there  expressed  a  further  discussion  of  the  sub- 
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ject  is  not  required.  The  other  requests  to  charge  do  not  demand  a 
special  consideration.  After  a  careful  examination  of  the  yarious 
questions  raised,  we  are  of  the  opinion  that  no  error  was  committed 
upon  the  trial  and  that  the  judgment  of  conviction  should  be  affirmed. 
BuGEB,  C.  J.,  and  Amdrbws,  J.,  concur. 


OMISSION— STANDING  BT  WHEN  CBIIOS  IS  ATTfiMFTED  BT 

OTHEBS. 

People  v.  Woodwabd. 

[45  Cal.  298.] 
In  the  Supreme  Court  of  California^  January^  1873. 

A  Person  Who  Stands  by  when  an  attempt  U  made  by  others  to  commit  a  rape,  but 
who  does  no  act  to  aid,  aasUt,  or  abet  its  commission  is  not  guilty  of  an  attempt  to  com- 
mit a  rape. 

Appeal  from  County  Court  of  Shasta  County.  The  facts  are  stated 
in  the  opinion. 

Cha/s,  A,  Garter  J  ior  appellant. 

The  AUomey^Oeneral  (represented  by  (?.  A.  £2anc&ard),  for  re- 
spondent. 

Bt  the  Court.  The  defendant  was  convicted  of  the  crime  of  an  at- 
tempt to  commit  a  rape  on  the  person  of  a  child  under  the  age  of  ten 
years ;  and  has  appealed  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial.  There  was  testimony  tending  to  prove  that 
several  boys,  one  of  whom  was  over  the  age  of  fourteen  and  the  others 
under  that  age,  attempted  to  commit  rape  on  the  person  of  a  child,  and 
the  defendant,  who  is  of  the  age  of  seventeen  years,  stood  by  and  aided 
and  encouraged  the  other  boys  in  the  accomplishment  of  their  purpose. 
On  the  other  hand,  the  defendant,  who  testified  as  a  witness  in  his  own 
behalf,  though  admitting  that  he  was  present,  denied  that  he  in  any 
wise  aided  or  encouraged  the  other  boys  in  their  unlawful  design. 
The  counsel  for  the  defence  asked  the  court  to  charge  the  jury  as  fol- 
lows :  — 

*•*•  11  you  are  satisfied  from  the  evidence  that  the  defendant  stood  by 
at  the  time  the  offense  is  alleged  to  have  been  committed,  but  did  no  act 
to  aid,  assist,  or  abet  the  same,  you  should  find  the  defendant  not 
guilty." 

The  court  refused  to  g^ve  the  charge,  and  this  ruling  is  assigned  as 
error.    We  think  the  charge  was  improperly  refused.  If  the  defendant 
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*'  did  no  act  to  aid,  assist,  or  abet "  the  perpetration  of  the  crime,  he 
is  guilty  of  no  violation  of  law  from  the  mere  fact  that  he  was  present. 
£Bs  presence,  if  unexplained,  would  be  a  circumstance  tending  to  show 
his  complicity  in  the  transaction.  But  it  was  for  the  jury  to  decide 
from  all  the  facts  proved,  whether  he  aided,  assisted,  or  abetted  the 
perpetration  of  the  offense ;  and  if  they  were  satisfied  that  though  pres- 
ent, he  did  not  in  fact  aid,  assist,  or  abet  the  perpetrators,  it  would 
have  been  their  duty  to  acquit  bim.  The  defendant  was  entitled  to 
have  the  jury  instructed  to  the  effect. 

Judgment  reversed  and  cause  remanded  for  a  new  trial.    BemUtitur 
to  issue  forthwith. 


OMISSION  TO    PSEVEirr     CRIME— STANDING   BT    WHEN  MUHDEB 

COMMITTED. 

CSONNAUGHTT  V.  StaTE. 

[1  Wis.  159 ;  60  Am.  Dec.  870.] 

In  the  Supreme  Court  of  Wisconsin^  Junej  1883, 

1.  On«  Troiint  at  tlie  Ck>mmisflion  of  a  crime  who  hayinc  mMns  and  abUity  to. pre- 
vent its  perpetration  stands  by  without  attempting  to  interfere,  ia  not  guilty  of  the 
crime,  either  aa  a  principal  or  aa  an  aooeMorr* 

S.  8tan41nff  by  when  Murder  Oom]iiltted.Before  a  man's  door,  he  standing  and  looking 
on  A.  beat  B.  to  death.  On  an  indictment  against  the  man  for  the  mnrder  of  B.,  the  Jury 
were  Instmcted  that  if  he  was  standing  by  wlUiina  few  feet  of  the  assailant,  and  did 
not  interfere  or.  attempt  by  word  or  act  to  arrest  the  Tlolence,  it  was  a  yery  strong 
circumstance  against  him  and  might  alone  satisfy  the  Jury  that  he  adTlsed  or  procured 
the  attack.  Nski,  error. 

Indictment  for  murder  of  John  Gullen,  apon  which  the  plaintiff 
in  error  and  his  co-defendant  were  tried,  found  guilty  in  the  first 
d^;ree  and  sentenced  to  death.  Connaughty  sued  out  a  writ  of 
error.    The  opinion  states  the  case. 

James  A.  MaUory^  for  the  plainUft  in  error. 

E,  Estabrook,  Attomey-Greneral,  for  the  State. 

By  courts  Crawfobd,  J.  At  the  May  term,  A.  D.,  1852,  of  the  Cir- 
cuit Court  of  the  county  of  Milwaukee,  the  plaintift  in  error,  James  Con- 
naughty,  and  one  Patrick  McDonald,  were  tried  on  an  indictment  for 
the  willful  murder  of  John  Gullen.  The  jury  having  found  and 
returned  a  verdict  of  '^guilty  of  murder  in  the  first  degree  "  against 
both  defendants,  on  a  subsequent  day  in  the  same  term,  the  court 
sentenced  each  of  the  defendants  to  suffer  the  punishment  of  death.  A 
bill  of  exceptions  on  behalf  of  the  defendant  Connaughty  was  sealed 
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and  filed,  and  the  case  comes  before  us  by  a  writ  of  error  allowed  by 
the  chief  justice. 

We  can  not  commend  the  brevity  manifested  in  this  bill  of  ezoepUoiu. 
In  a  case  of  so  great  moment  as  this,  when  the  life  of  a  fellow-being 
is  at  stake,  it  is  important  as  well  for  the  due  administration  of  Jus- 
tice as  for  the  protection  of  life,  that  the  whole  facts  and  circumstanoee 
of  the  case  should  be  set  forth  by  the  exceptions.  Enough,  however, 
appears  in  this  bill  to  enable  us  to  dispose  of  the  case. 

It  was  given  in  evidence  on  the  trial  on  the  part  of  the  prosecutaon 
that  * '  the  night  of  the  murder  was  a  gloomy,  nasty  night ;  witness  could 
not  tell  how  many  were  on  the  ground  till  he  had  looked  a  while; 
thought  first  it  was  Connaughty  and  wife  quarreling,  till  he  heard 
Connaughty  coughing  in  his  own  house.  Witness  spoke  to  McDonald 
and  he  got  off  the  man  and  came  immediately  and  went  toward  Milwau- 
kee street.  Did  not  see  him  afterwards ;  can't  say  whether  the  man 
had  a  cap  or  a  coat  on ;  it  was  a  gloomy  night  at  the  time  McDonald 
got  off  the  man  heard  Connaughty  coughing  in  his  own  house  did  not  see 
him  out  that  night.''  This  evidence  was  given  by  Charles  Mallen,  a  wit- 
ness sworn  for  the  prosecution.  On  the  part  of  the  defendant,  Connaughty, 
the  following  evidence  was  given:  '^  Connaughty  did  not  go  out  that 
night ;  at  the  time  of  the  row  Connaughty  and  wife  went  to  the  door  of 
the  house  in  their  night  clothes  and  Connaughty  told  McDonald  to  go 
into  the  house  and  not  be  fighting.  Connaughty  had  on  no  clothes  but 
his  shirt ;  stood  in  the  door  leaning  against  tiie  door-post  a  few  minntei 
and  then  went  to  bed,  and  did  not  get  up  till  morning."  This  is  all  of 
the  evidence  contained  in  the  bill  of  exceptions. 

We  may  here  remark  that  the  indictment  contained  three  counts,  in 
the  first  and  third  ef  which  McDonald  is  charged  with  having  Infiicted 
the  injuries  which  caused  the  death  of  Gullen  and  that  the  wife  of 
McDonald  and  the  plaintiff  in  error,  Connaughty,  were  present  in  aid- 
ing, abetting  and  assisting  in  the  murder;  and  the  second  count 
charges  Connaughty  with  having  cast,  thrown  and  pushed  Gullen  into 
a  certain  river,  thereby  causing  his  death  by  drowning;  and  that 
McDonald  and  wife  were  present,  aiding,  assisting  and  abetting  Con- 
naughty in  committing  the  offence. 

The  charge  of  the  court  was  as  follows :  *'  With  respect  to  one  of 
the  prisoners,  the  testimony  is  chiefly  direct  and  positive ;  with  respect 
to  the  other,  the  testimony  is  chiefly  circumstantial.  The  proof  shows 
beyond  question  that  on  Sunday  night,  the  fifteenth  of  June,  the  pris- 
oner McDonald  was  engaged  in  violently  beating  John  Gullen  and  was 
assisted  by  his  wife,  both  in  his  own  house  and  outside  of  it,  very  near 
to  the  door  of  Connaughty,  and  that  Connaughty  at  the  time  was 
standing  in  his  own  door,  saying  and  doing  nothing. 
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'^ Again,  it  is  not  only  the  person  striking  the  fatal  blow  or  blows 
which  caused  the  death  who  is  guilty ;  any  person  who  shall  counsel, 
hire,  or  otherwise  procure  a  murder  to  be  committed  is,  by  the  statute, 
guilty  equally  with  the  principal  offender.  No  man  can  innocently 
stand  by  and  see  a  murder  committed  without  attempting  to  prevent  it; 
great  bodily  danger  or  great  fear  might  excuse  a  person  from  interfer- 
ing and  it  might  be  a  satisfactory  explanation  that  the  bystander  did 
not  know  the  deadly  purposes  or  did  not  understand  the  deadly  effect 
of  the  blows ;  but  ordinarily  a  bystander  should  be  presumed  to  un- 
derstand the  effect  of  great  violence  as  well  as  the  person  who  inflicted 
it.  Tou  will  apply  these  general  rules  and  principles  to  the  case  of  the 
prisoner  Connaughty, 

'*  The  evidence  is  before  you,  and  you  will  Judge  what  is  proved  and 
what  is  its  weight ;  this  is  a  general  remark  applicable  to  the  whole 
case.  If  the  proof  shows  that  blows  were  inflicted  upon  Gullen  while 
Connaughty  was  standing  by,  within  a  few  feet  of  the  assailants,  and  if 
he  did  not  interfere  or  attempt  by  word  or  act  to  arrest  the  violence,  it 
is  a  very  strong  circumstance  against  him ;  it  may  of  itself  satisfy  you 
of  his  advising  or  procuring  the  blows  to  be  inflicted,  and  it  may  be 
taken  in  connection  with  other  evidence,  with  his  acts  and  declarations 
afterwards,  and  with  all  the  other  facts  tending  to  show  his  connection 
with  the  murder,  and  thus  all  the  evidence  together  may  satisfy  you  of 
his  participation  in  the  crime/* 

It  apears  also  that  the  counsel  for  the  prisoner  Connaughty,  requested 
the  court  to  charge  the  Jury,  '^  that  there  must  also  be  a  participation  in 
the  act  proved,  for  although  a  man  may  be  present  while  a  felony  is 
committed,  if  he  take  no  part  in  it,  and  do  not  act  in  concert  with  tiiose 
who  commit  it,  he  will  not  be  an  accessory  aiding  and  abetting,  merely 
because  he  did  not  endeavor  to  prevent  the  felony  or  apprehend  the 
felon;''  which  instruction  was  refused,  the  court  remarking  that 
*'  such  was  not  the  necessary  conclusion  of  the  law,"  and  referring  to 
the  written  charge.  What  this  written  charge  was,  if  it  were  not  the 
charge  we  find  in  the  bill  of  exceptions,  and  which  we  have  above  re- 
oited,  we  are  not  informed. 

This  is  the  whole  case  made  out  and  submitted  to  us  and  from  it  we 
oondude  that  Connaughty  was  convicted  as  an  aider  and  abettor  of 
McDonald,  and  therefore  a  principal  in  the  second  degree. 

*'  When  two  or  more  are  to  be  brought  to  Justice  for  one  and  the 
same  felony  they  are  considered  in  the  light  either,  (1)  of  princi- 
pals in  the  first  degree ;  (2)  principals  in  the  second  degree ;  aecess- 
ories before  the  fact,  or  accessories  after  the  fact;  and  again,  (3) 
principals  in  the  second  degree  are  those  who  were  present,  aiding  and 
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abetting  at  the  oommission  of  the  fsct.**^  This  author  in  another 
place  says:  ''In  order  to  make  an  abettor  to  a  murderer  amuH 
slaughter  a  pricipal  in  the  felony,  he  most  be  present  aiding  and  abet- 
ting  the  fact  committed/'  ^ 

*'  A  man  may  be  principal  in  an  ofiFense  in  two  degrees:  a  principal 
in  the  first  degree  is  he  that  is  the  actor  or  absolute  perpetrator  of  the 
crime ;  and  in  the  second  degree  he  who  is  present,  aiding  and  abetting 
the  fact  to  be  done,  which  presence  need  not  always  be  an  actual  stand- 
ing by  within  sight  or  hearing  of  the  fact,  but  there  may  be  also  a  con- 
structive  presence,  as  when  one  commits  a  robbery  or  murder  and 
another  keeps  watch  or  guard  at  a  convenient  distance.''  ^ 

From  these  authorities,  as  well  as  from  all  the  other  writers  on  crim- 
inal law,  it  is  apparent  that  a  presence,  either  actual  or  constructiye, 
when  coupled  with  an  aiding  or  abetting,  a  counseling,  inciting,  hiring,or 
\n  any  manner  assisting  in  the  commission  of  a  felony,  will  make  a  peison 
a  principal  in  the  offense ;  and  our  statute,^  declares  that ''  every  per- 
son who  shaU  be  aiding  in  the  commission  of  any  offense  which  shall  be 
a  felony  "  shall  be  punished  in  like  manner  with  the  principal  offender. 
We  find  this  principle  of  law  very  correctiy  set  forth  in  the  charge  of  the 
court  below ;  but  there  are  other  portions  of  the  charge  having  a  rela- 
tion to  this  rule  of  law  which  we  can  not  approve  of  or  aflten  as  the  law 
of  the  land.  *^No  man  can  innocentiy  stand  by  and  see  a  murder 
committed  without  attempting  to  prevent  it.  *  *  *  Ordinarily  a 
bystander  should  be  presumed  to  understand  the  effect  of  great 
violence  as  well  as  the  prisoner  (person)  who  inflicts  it.  *  *  *  If 
the  proof  shows  that  the  blows  were  inflicted  upon  Gullen  while  Con- 
naughty  was  standing  by,  within  a  few  feet  of  the  assailants,  and  if  he 
did  not  interfere  or  attempt  by  word  or  act  to  arrest  the  violence  against 
him,  it  may  of  itself  satisfy  you  of  his  advising  or  procuring  the  blows 
to  be  inflicted." 

This  is  the  language  of  the  court  in  its  charge  to  the  jury,  but  it  is 
not  in  accordance  with  the  law  as  we  understand  it.  The  promptings 
of  humanity  as  well  as  the  duty  which  one  man  owes  to  another  and  to 
the  laws  under  which  he  lives,  demand  that  when  a  person  sees  great 
bodily  injury  being  inflicted  upon  an  individual,  and  the  looker  on  has  a 
means  or  ability  to  prevent  the  injury,  he  shall  use  such  means,  and  if 
he  do  not  but  idly  standby  without  interfering  to  prevent  the  commission 
of  the  crime,  the  law  will  not  hold  him  in  any  degree  guilty  of  the  par- 
ticular crime  committed,  although  he  is  by  no  means  guiltiess  in  tiie 
eye  of  the  law. 

1 1  Rum.  on  Or.,  oh.  t, p.  90.  *  4  Bla.  Com.  88;  FoiL  800;  1  Halo  P.  0. 

S  Jd.  627.  615. 

*  Ch.  141,  B6C.  1. 


CONNAUOHTT  V,  STATE.  783 

Nor  are  we  aware  that  either  as  a  matter  of  law  or  of  fact,  a  person 
who  stands  by  should  be  presumed  to  know  the  effect  of  great  yiolence 
as  well  as  the  person  who  inflicts  it.  Bveiy  man  is  presumed  to  know 
the  effect  of  his  own  acts,  so  that  if  he  strike  a  blow  with  a  dangerous 
weapon  which  causes  death,  he  will  be  deemed  to  have  known  and  in- 
tended the  effect  of  the  blow ;  but  would  this  presumption  in  any  way 
apply  to  or  effect  a  beholder?  We  think  not  unless  there  had  been  a 
previous  concert  or  arrangement  between  the  actor  and  the  beholder  in 
relation  to  the  subject* 

To  render  this  prisoner  Connaughty  a  principal  in  the  second  degree 
in  the  murder  of  Gullen,  it  was  necessary  to  prove  to  the  jury  that  he 
was  not  only  an  eye-witness  of  the  infliction  of  the  deadly  blows,  or  pres- 
ent either  actually  or  constructively,  but  also  that  he  was  **  aiding  in 
the  commission  of  the  offence,'^  aiding  and  abetting  the  fact  committed ; 
that  he  countenanced  or  encouraged  McDonald  in  the  fact,  or  had  some 
participation  therein. 

Mr.  Serjeant  Hawkins,  in  his  Pleas  of  the  Crown,  says :  '*  Also  those 
who  by  accident  are  barely  present  when  a  felony  is  committed,  and  are 
passive,  and  neither  any  way  encourage  it  nor  endeavor  to  hinder  it. 
nor  to  apprehend  the  offenders  shall  neither  be  adjudged  principals  nor 
accessories :  yet  if  they  be  of  full  age  they  are  highly  punishable  by 
fine  and  imprisonment  for  their  negligence,  both  in  not  endeavoring  to 
prevent  the  felony  and  in  not  endeavoring  to  apprehend  the  offender."^ 

In  Russell  on  Crimes,  we  have  the  same  rules  expressed  thus :  '^  But 
a  person  inay  be  present,  and  if  not  aiding  and  abetting,  be  neither 
principal  nor  accessory ;  as  if  A.  happened  to  be  present  at  a  murder, 
and  take  no  part  in  it,  nor  endeavor  to  prevent  it  or  to  apprehend  the 
the  murderer ;  this  strange  behavior,  though  highly  criminal,  will  not 
of  itself  render  him  either  principal  or  accessory."  * 

*'  Mere  presence  is  not  sufficient  to  constitute  the  party  a  principal 
without  he  aids,  assists  and  abets.  Thus  if  two  are  fighting  and  a  tbird 
comes  by  and  looks  on,  but  assists  neither,  he  is  not  guilty  if  homicide 
ensue."  ^  So  also  in  Stephen  on  Crim.  Law,^  it  is  held.  '^  The  aiding 
and  abetting  must  involve  some  participation.  Mere  presence  without 
(opposition)  participation  will  not  suffice,  if  no  act  whatever  is  done  in 
concert,  and  no  confidence  intentionally  imparted  by  such  presence  to 
the  perpetrators."  The  same  principle  is  found  in  all  the  writers  on 
criminal  law  and  is  rigorously  adhered  to  by  the  courts. 

On  the  trial  of  Charles  Lord  Mohun  before  the  House  of  Lords  in  the 
year  1692,^  for  the  murder  of  William  Mountford,    certain  ques- 

1  S  Hawk  P.  0.,  MS.  tee.  10.  «  Vol.  8,  p.  7. 

•  1  Rqm.  on  Or.  027 ;  FotL  800.  *  19  How.  St.  Tr.  048,  OMO  871. 

•1  Hale  P.O.  439. 
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tions  were  sabmitted  to  the  jadges,  whose  answers  distinctly  shoir 
what  the  law  on  the  subject  of  aiders  and  abettors  in  the  crime  ot 
mnrder  then  was,  and  it  has  continaed  to  be  the  same  until  the 
present  day. 

The  first  question  which  we  will  notice  was  this:  ^'  A,  conscious  of 
an  animosity  between  B.  and  C,  A.  accompanieth  B.  when  C.  happen- 
eth  to  come,  and  B.  killeth  him ;  whether  A.  without  any  malice  to  C. 
or  any  actual  hand  in  his  death,  be  guilty  of  murder." 

The  answer  of  Lord  Chief  Justice  Holt,  concurred  in  by  the  other 
justices,  was :  *^As  this  case  is  stated,  I  do  conceive  that  A.  is  not 
guilty  of  the  murder,  for  it  appeareth  the  meeting  was  casual,  and  there 
was  no  design  in  A.  against  C.  and  therefore  though  A.  did  know 
of  the  malice  between  B.  and  C.  yet  it  was  not  unlawful  for  A.  to  keep 
company  with  B.  but  he  might  go  with  him  anjrwhere,  if  it  was  not 
upon  a  design  against  C.  Therefore  I  take  it,  as  this  case  is  put,  that 
C.  came  accidental  into  the  company  where  A.  and  B.  were,  and  then 
without  any  design  in  A.  B.  killeth  C.  This  is  not  murder,  indeed,  no 
offense  in  A." 

Another  of  the  questions  propounded  was  this :  ^'  Whether  if  A.  heard 
B.  threaten  to  kill  C.  and  some  days  after  A.  shaJl  be  with  B.  upon 
some  other  design,  when  C.  shall  pass  by  or  come  in  the  place  where  A 
and  B.  are  and  C.  shall  be  killed  by  B.,  A.  standing  by  without  con- 
tributing to  the  fact,  his  sword  not  being  then  drawn,  or  any  malice 
ever  appearing  on  A/s  part  against  C,  whether  A.  wiU  be  guilty  of  the 
murder  of  C* 

And  the  answer  of  the  Lord  Chief  Justice  was :  '^  My  lords,  I  am  of 
opinion  that  A.  in  this  case  will  not  be  guilty  of  murder  or  manslaughter, 
for  it  doth  not  appear  by  the  stating  of  the  case  that  A.  did  consent  to 
the  design,  or  in  any  wise  contribute  to  the  fact.'*  And  all  of  the 
judges  were  of  the  same  opinion. 

The  only  other  question  submitted  to  the  judges  to  which  we  think 
proper  to  refer  was  as  follows :  "  Whether  a  person  knowing  of  the  de- 
sign of  another  to  lie  in  wait  to  assault  a  third  man  who  happeneth  to  be 
killed  (when  the  person  who  knew  of  the  design  is  present),  be  guilty 
in  law  of  the  same  crime  with  the  party  who  had  the  design  and  killed 
him  though  he  had  no  actual  hand  in  his  death.'' 

To  this  the  same  learned  judge  replied :  *'  My  lords,  I  am  of  opinion, 
this  is  no  murder  or  manslaughter ;  he  that  knew  of  the  design  of  as- 
saulting only  happened  to  be  present  when  the  assault  was  made  and 
the  party  killed ;  but  if  he  did  not  contribute  to  his  death  he  is  not  guilty 
of  murder ;  •  *  *  but  if  the  person  that  knew  of  this  design  did 
advise  or  agree  to  it,  or  lay  in  wait  for  it,  or  resolved  to  meet  the  third 
person  that  was  killed,  with  him  that  killed  him,  it  would  be  murder; 
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but  as  ibis  case  is  put  it  is  neither  marder  nor  manslaughter."  In  this 
opinion  also  all  the  judges  concurred. 

By  comparing  the  cases  stated  in  these  interrogatories  with  that 
which  is  presented  by  the  bill  of  exceptions  before  us,  we  find  that  any 
one  of  them  includes  inculpatory  circumstances  not  to  be  found  in  this 
case.  No  evidence  was  given  that  Connaughty  knew  of  any  unlawful 
design  on  the  part  of  McDonald ;  indeed,  the  nature  of  the  case  pre- 
cludes any  such  pre-concert.  A  midnight  brawl  upon  the  street  near 
the  dwelling  of  Connaughty  attracted  his  attention;  he  went  to  his 
door,  undressed  and  unarmed,  and  took  no  part  in  the  assault  upon 
GuUen  by  McDonald ;  he  did  not  encourage  it,  but  on  the  contrary,  he 
told  McDonald  to  go  into  the  house  and  not  be  fighting." 

Here  is  nothing  to  satisfy  the  mind  that  Connaughty  '*  did  consent  to 
the  design  or  in  anywise  contributed  to  the  fact ;  **  for  we  find  that  the 
jury  were  distinctly  told  by  the  court  that  -^^  Connaughty  at  the  time 
was  standing  in  his  own  door  saying  nothing." 

It  is  true,  the  learned  judge  before  whom  this  case  was  tried,  sub- 
mitted the  whole  facts  in  the  case  to  the  consideration  of  the  jury.  On 
this  subject,  he  told  them  that  the  whole  evidence  was  before  them,  and 
they  were  to  judge  what  was  proved  and  what  was  the  weight  of  the 
matters  so  proved ;  but  taken  in  connection  with  other  facts  of  the 
charge,  we  think  that  he  erred  in  laying  down  the  law  applicable  to  the 
case  of  Connaughty,  and  that  the  charge  taken  together  was  calculated 
to  mislead  the  jury  as  to  the  law  of  the  case.  The  jury  were  told  that 
**  if  he,  Connaughty,  was  standing  by  within  a  few  feet  of  the  assailants, 
and  if  he  did  not  interfere,  or  attempt  by  word  or  act  to  arrest  the  vio- 
lence, it  is  a  very  strong  circumstance  against  him ;  it  may  of  itself 
satisfy  you  of  his  advising  or  procuring  the  blows  to  be  inflicted." 

Surely  ibis  is  not  law.  Bare  presence  is  not  sufficient.  It  may  not 
and  should  not  satisfy  any  mind  of  a  participation  in  the  crime ;  but 
there  must  be  something  else  shown  in  the  conduct  of  the  bystander 
which  unmistakably  evinces  a  design  to  encourage,  incite,  approve  of,  or 
in  some  manner  afford  aid,  or  consent  to  the  act. 

In  the  case  of  King  v.  Davis  and  EuU^^  it  was  held  not  to  be  suffi- 
cient to  make  Hull  a  principal  in  uttering  a  forged  note,  which  Davis 
had  passed,  that  he  came  to  the  town  with  Davis,  left  the  hotel  with  him 
before  the  note  was  passed,  joined  him  again  in  the  street  shortly  after 
the  passing  of  the  note,  and  a  short  distance  from  the  place  where  it 
was  passed,  and  ran  away  when  Davis  was  apprehended ;  and  this  was 
because  ^*  no  concerted  purpose  was  shown." 

]  Bau.  A  R.  113. 
1  Defsncks.  50 
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On  the  trial  of  Toung  and  Webber  for  the  killing  of  one  Mirfin  in  a 
duel,  the  jnry  were  charged  by  Mr.  Justice  Vaughan  that ''  mere  pres- 
ence alone  wUl  not  be  sufQcient  to  make  a  party  an  aider  and*abettor, 
but  it  is  essential  that  he  should  by  his  countenance  and  oondnct  in  the 
proceedings,  being  present,  aid  and  assist  the  principal.'^  ^  So  in  Qtiee» 
y.  Cuddy, ^  Mr.  Justice  Williams,  in  summing  up  to  the  jury,  said :  "  The 
question  is  whether  prisoner  was  at  the  spot  at  the  time  and  whether  he 
took  such  a  part  as  amounts,  in  the  language  of  this  indictment,  to  an 
aiding  and  abetting  the  principal  offender." 

These  cases  and  authorities  to  which  we  have  referred  as  well  as  many 
others  in  both  the  English  and  the  American  books  satisfy  us  that  the 
Circuit  Court  erred  in  its  charge  to  the  ]ury,so  far  as  it  has  reference  to 
the  case  of  this  plaintiff  in  error ;  and  we  are  also  well  satisfied  that  the 
instruction  asked  for  by  the  counsel  for  Connaughty  and  refused  by  the 
court  ought  to  have  been  given.  It  was  entirely  apposite  to  the  case  and 
was  a  correct  legal  proposition,  with  the  exception  of  the  improper  use 
of  the  word  **  accessary  '*  instead  of ''  principal  in  the  second  degree." 
An  accessary  is  one  in  some  manner  connected  with  the  crime  either 
before  or  after  the  fact,  but  who  was  not  present  at  the  time,  while  a 
principal  in  the  second  degree  must  be  present  either  actually  or  con* 
structively.3  Indeed,  it  may  be  found,  word  for  word,  with  the  excep- 
tion above  stated  in  Archbold's  Criminal  Pleas,^  cited  from  Hale  and 
Foster. 

It  is  essential  to  the  safety  and  well  being  of  society  that  there  shoold 
be  certainty  in  the  administration  of  the  criminal  laws,  in  order  that 
crime  may  be  punished  and  prevented,  and  thereby  vice  may  be  deterred 
and  virtue  promoted ;  but,  perhaps,  the  most  beautiful  rule  of  our  crim- 
inal law  as  laid  down  by  Lord  Hale,^  will  be  found  to  be  in  most  cases 
a  safe  one :  Tutivs  semper  est  errare  acquUanddj  quam  in  puniendo; 
ex  parte  misericordioBy  quam  ex  partejustUicz,  * ' 

The  judgment  of  the  Circuit  Court  is  reversed  and  a  new  trial  awarded^ 

1  Reg.  V,  Young  and  Webber,  8  Oar.  A  P.  »  Vide  4  Bla.  Com.  Mf-86b 
644.                                                                                 «  p.  4. 

2  1  Car.  A  E.  210.  »  p.  880. 
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OmSSION  —  MANSLAUGHTEB  —  FBIZE  FIQHT — STAEEHOLDEB. 

■ 

B.  v.Tatlob. 

[18  Cor,  68.] 
In  the  English  Court  of  Crown  Cases  Reserved^  Aprils  1875. 

A  Btakftholder  Who  Takts  no  part  in  a  light  with  llBtB  and  1b  not  preaent,  and  does 
nothing  more  than  hold  the  money,  and  pay  it  over  to  the  winner  la  not  an  aooesaory 
before  the  fact,  to  the  manalanghter  of  one  of  the  oomhatants  who  la  mortally  injoied 
In  the  light. 

Case  stated  by  Brett,  J. 

William  Taylor  was  tried  before  me  at  the  Central  Criminal  Court,  on 
the  8th  of  April,  1875,  on  a  charge  that  he  was  an  accessory,  before 
the  fact,  to  the  manslaughter  of  one  Dnlgar  by  one  Tubbs.  It  was 
proTed  that  Tubbs  and  Dulgar  had  quarreled,  and  had  in  consequence 
agreed  to  fight  with  their  fists ;  that  in  order  to  bind  each  other  so  to 
fight  upon  such  quarrel,  each  put  down  a  sum  of  £1,  so  that  £2  might 
be  paid  to  the  winner ;  that  the  money  was  deposited  with  the  prisoner 
as  stakeholder,  and  that  he  consented  to  hold  it  as  such  until  after  the 
fight,  and  then  to  pay  it  to  the  winner.  The  prisoner  did  not  in  any 
way,  otherwise  than  by  so  consenting  to  hold  and  pay  over  the 
money,  promote  or  encourage  either  the  quarrel  or  the  fight.  There 
was  nothing  then,  or  at  any  time  before  the  fight,  to  lead  any  one 
to  suppose,  and  the  prisoner  did  npt  suppose,  that  the  fight  would 
endanger  the  life  of  either  of  the  combatants*  Tubbs  and  Dulgar 
fought  on  the  1st  of  February,  1875.  The  prisoner  was  not  pres- 
ent  at  the  fight.  The  fight  was  a  fair  fight,  in  which  the  men  used 
only  their  fists.  Until  near  the  dose  there  was  no  danger  of  death  to 
either  of  them,  and  no  reason  to  apprehend  such  danger.  Towards  the 
end  Dulgar  was  advised  to  yield,  but  refused,  and  continued  to  fight. 
At  last  he  yielded,  and  acknowledged  that  he  was  beaten.  If  Dulgar 
had  not  so  oontuiued  to  fight  he  would  not  have  died,  or  have  been  in 
danger  of  dying.  By  so  continuing  to  fight  and  thereby  receiving  fur* 
ther  injuries  from  Tubbs,  Dulgar  became  exhausted,  and  afterwards, 
in  consequence,  died.  Tubbs  was  tried  before  me,  and  pleaded  guilty 
to  a  charge  of  manslaughter,  and  was  sentenced.  After  the  fight  the 
prisoner,  on  being  told  that  Tubbs  had  won  the  fight,  but  without  being 
told  or  knowing  of  Dulgar' a  danger,  paid  the  £  2  to  Tubbs. 

I  directed  the  jury,  for  the  purpose  of  the  day,  that  if  the  prisoner 
held  the  money  for  the  purpose  of  handing  it  to  the  winner  of  the  pro- 
posed fight,  he  was  by  that  alone,  in  point  of  law,  an  accessory  before 
the  fact  to  the  breach  of  the  peace  which  subsequently  took  place ;  and^ 
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inasmach  as  that  breach  of  the  peace  ended  in  maifislaaghter,  he  was  an 
accessory  before  the  fact,  to  that  manslaughter.  The  jury,  thereupon 
found  the  person  guilty.    I  respited  the  sentence. 

I  desire  the  opinion  of  the  Court  of  Criminal  Appeal,  whether  snch 
direction  was  correct  in  point  of  law,  and  whether  upon  such  direction 
and  facts,  the  prisoner  could  be  properly  convicted  of  the  crime  of  being 
on  accessory  before  the  fact  of  the  crime  of  manslaughter. 

If  the  court  should  be  of  opinion  that  the  prisoner  was  properly 
convicted  on  such  direction  and  facts,  the  conviction  is  to  stand,  if 
otherwise,  the  conviction  is  to  be  quashed. 

No  counsel  appeared  for  the  prisoner. 

Poland^  for  the  prosecution.  The  prisoner  was  a  party  to  the  illegal 
act  which  caused  the  death.  [Mellob,  J.  In  Hale's  Pleas  of  the  Crown/ 
it  is  said  that  in  manslaughter  there  can  be  no  accessories  before  the 
fact,  for  the  offense  is  sudden  and  unpremeditated.]  The  prisoner  was 
a  party  to  the  fight,  and  by  acting  as  stakeholder  abetted  the  comba- 
tants in  their  agreement  to  fight.  In  Meg,  v.  Oaylor^^  A.  procured  a 
drug  and  gave  it  to  B.,  with  her  assent,  in  order  that  she  might  take  it 
to  procure  abortion.  B.,  who  believed  herself  to  be  pregnant  (not  in 
fact  being  so)  took  the  drug  and  died  from  its  effects.  A  conviction 
for  manslaughter  against  A.  was  upheld.  [Mellob,  J.  There  the  pris- 
oner, by  giving  the  drug,  took  part  in  the  act  which  directly  caused  the 
death.] 

CocKBuBM,  C.  J«  The  prisoner  is  indicted  as  accessory  before  the 
fact,  to  the  manslaughter  of  one  Dulgar,  who  was  killed  in  a  prize-fight. 
He  was  not  present  at  the  fight,  and  all  that  he  did  was  to  hold  the  stakes 
until  after  the  fight  was  over,  and  then  hand  them  over  to  the  winner. 
It  appears  to  me  that  on  such  an  indictment  as  this,  the  prisoner  can  not 
properly  be  convicted,  unless  there  was  an  active  proceeding  of  some 
kind  on  his  part  by  way  of  encouragement  of  the  fight  or  incitement  to 
it.  Here  the  prisoner  was  merely  passive ;  and  even  if  his  holding  the 
stakes  was  to  some  extent  an  essential  preliminary  to  the  fight,  he  did 
nothing  by  active  interference  or  participation  in  it,  which  could  make 
him  an  accessory  before  the  fact,  to  its  consequences. 

Bbamwell,  B.  I  do  not  think  the  conviction  can  be  supported  unless 
the  prisoner  abetted  the  fight  in  some  way.  ''Abetting,"  I  understand 
to  mean  giving  some  assistance.  The  prisoner  did  nothing  which  en- 
abled or  assisted  the  fight. 

Mellob,  J.  There  is  an  entire  absence  of  any  evidence  that  the  pris- 
oner engaged  these  men  to  fight ;  on  the  contrary,  it  appears  that  they 
engaged  each  other,  and  possibly  they  would  have  fought  even  if  they 

^  pp.  847. 450, 616.  S  1  Dean,  ft  B.  288;  6  W.  B.  O.  L.  Dig.  ITS. 
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could  not  have  got  any  one  to  hold  the  stakes.     All  that  the  prisoner 

did  was  to  hold  the  money,  after  they  told  him  they  had  agreed  to  fight. 

I  think  the  conviction  must  be  quashed. 

Br£tt,  J.  f  and  Pollock,  B.  ,  concurred. 

Conviction  qucuihed. 


ASSAULT  — SPECTATORS  AT  PRIZE-FIGHT— AIDIKQ  AND  ABETTING. 

Seoina  V.  Coney. 
English  High  Court  of  Justice^  Crown  Cases  Beserved^  1882, 

Bpeotators  at  a  Prlsa-iUrht  are  not,  from  the  mere  fact  of  volnntary  presenoey  guilty  of 
aasault,  aa  aiding  and  abetting  the  prinoipala. 

This  was  a  case  reserved  by  the  Chaiiman  of  the  Quarter  Sessions  for 
the  County  of  Berks. 

Coney,  GUliam,  and  Tully,  together  with  fiye  other  persons,  were  tried 
on  the  18th  of  October,  1881. 

They  were  charged  on  an  indictment  containing  counts  for  unlawful 
assaults,  riot  and  rout,  etc.  All  the  counts  except  the  seventh  and  eighth 
were  given  up  by  the  counsel  for  the  prosecution,  and  the  trial  entirely 
proceeded  upon  the  seventh  and  eighth  counts,  which  alone  are  material 
to  the  case.  The  seventh  count  charged  all  the  prisoners  except  Burke 
with  a  common  assault  upon  him.  The  eighth  count  charged  all  the 
prisoners  except  Mitchell  with  a  common  assault  upon  him. 

It  appeared  in  evidence  that,  on  the  afternoon  of  the  16th  of  June, 
1881,  at  the  close  of  Ascot  races,  a  witness  who  was  proceeding  along 
the  high  road  towards  Maidenhead  had  his  attention  directed  to  some 
persons  coming  out  of  a  plantation  by  the  side  of  the  road.  He  went 
into  the  plantation,  on  private  ground,  and  there  saw  a  few  yards  from 
the  road,  a  ring  of  cord  supported  by  four  blue  stakes.  The  prisoners 
Burke  and  Mitchell  took  oft  their  coats  and  waistcoats,  stripped  and 
went  into  the  ring.^  Six  other  persons,  of  whom  a  prisoner  named 
Symonds  was  one,  went  into  the  ring ;  three  into  each  comer.  Burke 
and  Mitchell  fought  from  three  quarters  of  an  hour  to  an  hour.  Bets 
were  offered  by  some  of  the  persons  in  the  crowd,  which  consisted  of 
from  one  hundred  to  one  hundred  and  fifty  people.  There  was  no  evi- 
dence that  the  fight  was  for  money  or  reward,  nor  that  any  one  tried  to 
interrupt  it.  In  cross-examination  it  was  elicited  that  it  had  been 
rumored  that  two  naked  men  were  about  to  race.  Two  witnesses 
deposed  to  seeing  Cooney  and  Tully  in  the  crowd  which  surrounded 
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the  ring.  They  were  not  speaking,  and  were  not  seen  to  be  betting  or 
taking  any  part  in  the  fight,  or  doing  anything.  One  of  the  witnesses 
said  that  the  crowd  was  so  closely  packed  that  it  wonld  not  have  been 
possible  for  Coney  to  push  Ids  way  oat  when  he  saw  him  hemmed  in. 
One  witness  spoke  to  merely  seeing  Gilliam  in  the  crowd. 

It  was  contended  for  the  prisoners  that  it  was  not  proved  that  this 
was  a  prize-flght|  and  that  there  was  no  evidence  of  assaults  by  them 
or  either  of  them  upon  Burke  and  liQtchell,  or  that  they  countenanced, 
aided,  or  abetted  the  men  who  were  fighting,  and  that  the  seventh  and 
eighth  counts  were  not  supported. 

The  chairman  directed  the  Jury  that  they  were  to  determine  whether 
or  not  this  was  a  prize-fight,  and  added  : ' '  There  is  no  doubt  that  prize- 
fights are  illegal — Indeed,  Just  as  much  so  as  that  persons  should 
go  out  to  fight  with  deadly  weapons  —  and  it  is  not  at  all  material 
which  party  strikes  the  first  blow ;  and  all  persons  who  go  to  a  prize- 
fight to  see  the  combatants  strike  each  other,  and  who  are  present 
when  they  do  so,  are.  In  point  of  law,  guilty  of  an  assault."  He  also 
added,  in  the  words  of  Littledale,  J.,  in  Rex.  v.  Murphy ^'^  which  he 
read  to  the  jury  from  Russell  on  Crimes,^  «<  If  they  were  not  casually  pass- 
ing by,  but  stayed  at  the  place,  they  encouraged  it  by  their  presence, 
although  they  did  not  do  or  say  anything.'' 

The  Jury  found  that  Burke  and  Mitchell  were  guUty  of  an  assadt 
upon  each  other,  and  that  Parker  and  Symonds  were  guilty  of  an 
assault.  They  also  found  that  Coney,  Gilliam  and  TuUy  were  guilty; 
but  they  added  that  it  was  in  consequence  of  the  chairman's  direction 
of  law,  as  they  found  that  Coney,  Gilliam  and  TuUy  were  not  aiding 
or  abetting. 

A  verdict  of  guilty  was  thereupon  entered  against  Coney,  Gilliam 
and  Tully  upon  the  seventh  and  eighth  counts,  subject  to  the  opinion 
of  the  court  upon  the  case. 

The  question  for  the  opinion  of  this  court  was  whether  the  chairman's 
direction  to  the  Jury  was  correct 

H.  D*  Greene^  for  defendant. 

Poland  Bros,  and  Mowbray ^  for  the  prosecution. 

The  facts  and  arguments  ftdly  appear  in  the  judgments. 

Cave,  J.  In  this  case  I  am  of  opinion  that  the  direction  to  the  Jury 
was  wrong,  and  consequently  that  the  conviction  ought  not  to  stand. 

No  direction  to  a  Jury  can,  in  my  opinion,  be  regarded  as  right  or 
wrong  without  reference  to  the  evidence  before  the  Juxy ;  for  a  direc- 
tion which  is  sufiSclent  under  a  certain  state  of  facts,  may  be  mislead- 
ing and  wrong  under  another  state  of  facts.    It  is  important,  therefore, 

1  eCar.  A  p.  108.  t  5tli  ed.,TOl.  1  p.  818. 
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flrst  to  see  what  the  offense  was  with  which  the  prisoners  were  charged, 
and  what  was  the  evidence  against  them. 

The  prisoners  were  charged  in  one  count  with  a  common  assault  on 
one  Burke«  and  in  another  count  with  a  like  assault  on  one  Mitchell. 

The  evidence  was,  that  on  the  16th  of  June  last,  at  the  close  of 
Ascot  races,  Burke  and  Mitchell  had  engaged  in  a  fight  near  the  road 
from  Ascot  to  Maidenhead ;  that  a  ring  was  formed  with  posts  and 
ropes ;  that  a  large  number  of  persons  were  present  looking  on,  some 
of  whom  were  undoubtedly  encouraging  the  fight ;  that  the  men  fought 
for  some  time ;  and  that  the  three  prisoners  were  seen  in  the  crowd, 
but  were  not  seen  to  do  anything,  and  there  was  no  evidence  how  they 
got  there  or  how  long  they  stayed  there. 

The  chairman  of  Quarter  Sessions  directed  the  jury  in  the  words  of 
Bussell  on  Crimes :  ^  ^'  There  is  no  doubt  that  prize-fights  are  illegal — 
Indeed,  Just  as  much  so  as  that  persons  should  go  out  to  fight  with 
deadly  weapons  —  and  it  is  not  at  all  material  which  party  strikes  the 
first  blow,  and  all  persons  who  go  to  a  prize-fight  to  see  the  combatants 
strike  each  other,  and  who  are  present  when  they  do  so,  are,  in  point  of 
law,  guilty  of  an  assault."  And  the  chairman  added,  in  the  words  of 
Mr.  Justice  Littledale,  in  Rex  v.  Murphy:^  ^'  If  they  were  not  casu- 
ally passing  by,  but  stayed  at  the  place,  they  encouraged  it  by  their 
presence,  although  they  did  not  do  or  say  anything." 

By  this  direction,  I  gather  that  the  chairman  laid  down  as  matter  of 
law,  first,  that  the  actual  fighters  in  a  prize-fight  are  guilty  of  an 
assault ;  and,  secondly,  that  if  any  person  is  shown  to  have  been  pres- 
ent in  the  crowd  looking  on  at  the  fight,  that  is  not  merely  evidence, 
but,  if  unexplained,  conclusive  proof  that  he  was  aiding  and  abetting 
the  assault.  That  seems  to  be  the  natural  meaning  of  the  language 
used,  and  that,  from  the  finding  of  the  Jury,  appears  to  me  to  be  the 
sense  in  which  they  understood  it.  They  found  a  verdict  of  guilty 
against  five  of  the  prisoners,  who,  I  presume,  were  proved  to  have 
taken  some  active  part,  or  to  have  been  there  for  the  purpose  of  en- 
>coaraging  the  fight,  and  as  to  the  three  prisoners  in  question,  they 
found  that  they  were  guilty  of  an  assault,  and  yet  that  they  were  not 
-aiding  and  abetting,  which  is,  to  my  mind,  an  inconsistent  finding. 
Indeed,  on  no  other  supposition  can  I  understand  the  verdict,  for  the 
evidence  against  the  three  prisoners,  and  especiaUy  against  Gilliam,  is 
•quite  consistent  with  their  being  laborers  working  near,  or  persons 
going  quietly  home  from  the  races,  who,  observing  a  crowd,  went  up  to 
«ee  what  the  matter  was,  and  finding  it  was  a  fight,  stayed  some  short 
time  looking  on. 
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For  the  defence  it  was  contended  that  inasmnch   as  Burke  and 
Mitchell  had  agreed  to  fight,  there  was  no  assault.    I  am,  howeyer,  of 
opinion  that  this  is  not  so.    With  regard  to  an  action  for  an  assault,  in 
the  case  of  Bovlter  t.  Clarke^^  it  was  held  by  Chief  Baron  Parker 
that  it  was  no  defence  to  allege  that  the  plaintiff  and  defendant  fought 
together  by  consent,  the  fighting  itself  being  unlawful,  and  in  Matthew 
V.  Ollerton,^  it  was  held  that  if  one  license  another  to  beat  him,  such 
license  is  no  defence,  because  it  is  against  the  peace.     So  with  regard 
to  an  indictment  for  an  assault,  Mr.  Justice  Patteson,  in  Sex  v.  Per- 
JcinSj^  speaking  of  a  prize-fight,  says:  *'If  all  these  persons  went  out 
to  see  these  men  strike  each  other,  and  were  present  when  they  did  so, 
they  are  all,  in  point  of  law,  guilty  of  an  assault.''    There  is  also  the 
authority  of  Mr.  Justice  Coleridge  in  Eegina  v.  Lewis j^  who  says  that 
whenever  two  persons  go  out  to  strike  each  other,  and  do  so,  each  is 
guilty  of  an  assault. 

Begina  v.  Ortouy^  proves  nothing  against  this  view,  for  the  most  that 
can  be  said  of  that  case  is,  that  this  point  did  not  arise  there*  Chris- 
topherson  v.  Bare^^  has  also  nothing  to  do  with  this  point,all  that  was 
there  decided  being  that  a  plea  of  leave  and  license  was  not  a  good  de- 
fence to  an  action  for  an  assault,  on  the  ground  that  if  that  is  a  defence 
it  arises  under  the  general  issue,  an  assault  by  leave  and  license  being  a 
contradiction  in  terms. 

The  true  view,  is,  I  think,  that  a  blow,  strack  in  anger,  or  which  is 
likely,  or  is  intended  to  do  corporal  hurt,  is  an  assault,  but  that  a  blow 
struck  in  sport,  and  not  likely  or  intended  to  cause  bodily  barm,  is  not 
an  assault,  and  that,  an  assault  being  a  breach  of  the  peace  and  unlaw- 
ful, the  consent  of  the  person  struck  is  immaterial.  If  this  view  is 
correct,  a  blow  struck  in  a  prize-fight  is  clearly  an  assault ;  but  playing 
with  single-sticks,  or  wrestling,  do  not  involve  an  assault ;  nor  does  box- 
ing with  gloves  in  the  ordinary  way,  and  not  with  the  ferocity  and 
severe  punishment  to  the  boxers  deposed  to  in  Begina  v.  OrUm, 

It  was  next  contended  that  the  chairman  was  wrong  In  directing  the 
jury  in  the  words  of  Mr.  Justice  Littledale  in  Bex  v.  Murphy ^  that  if  the 
prisoners  were  not  merely  casually  passing  by,  but  stayed  at  the  place, 
they  encouraged  it  by  their  presence,  although  they  did  not  say  or  do 
anything. 

Now,  it  is  a  general  rule  in  the  case  of  principals  In  the  second  de- 
gree, that  there  must  be  participation  in  the  act,  and  that,  although  a 
man  is  present  whilst  a  felony  is  being  committed,  if  he  takes  no  part 
in  it,  and  does  not  act  in  concert  with  those  who  commit  it,  he  will  not 
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be  a  principal  in  the  second  degree  merely  because  he  does  not  endeavor 
to  prevent  the  felony  or  apprehend  the  felon. 

In  1  Hale's  Pleas  of  the  Crown,^  it  is  said  that  to  make  an  abettor  to 
a  murder  or  homicide  principal  to  the  felony,  there  are  regularly  two 
things  requisite :  first,  he  must  be  present ;  second,  he  must  be  aiding 
and  abetting.  If,  says  Hale,  A.  and  B.,  be  fighting,  and  C,  a  man  of 
full  age,,  comes  by  chance,  and  is  a  looker-on  only,  and  assists  neither, 
he  is  not  guilty  of  murder  or  homicide  as  principal  in  the  second 
degree. 

So,  again,  in  Foster's  Crown  Law,^  it  is  said  that  ^'  in  order  to  render 
a  person  an  accomplice  and  a  principal  in  felony,  he  must  be  aiding  and 
abetting  at  the  fact,  or  ready  to  afford  assistance  if  necessary,  and 
therefore  if  A.  happeneth  to  be  present  at  a  murder,  for  instance,  and 
taketh  no  part  in  it,  nor  endeavoretli  to  prevent  it,  nor  apprehendeth 
the  murderer,  nor  levyeth  hue  and  cry  after  him,  this  strange  be* 
havior  of  his,  though  highly  criminal,  will  not  of  itself  render  him 
either  principal  or  accessory."  *'  I  would  be  here,''  he  continues, 
'^  understood  to  speak  of  that  kind  of  homicide,  amounting  in  construe* 
tion  of  law,  to  murder,  which  is  usually  committed  openly  and  before 
witnesses ;  for  in  the  case  of  assassinations  done  in  private,  to  which 
witnesses  who  are  not  partakers  in  the  guilt  are  very  rarely  admitted, 
the  circumstances  I  have  mentioned  may  be  made  use  of  against  A.  as 
evidence  of  consent  and  concurrence  on  his  part,  and  in  that  light 
should  be  left  to  the  Jury,  if  he  be  put  upon  his  trial." 

This  seems  to  me  to  hit  the  point.  Where  presence  may  be  entirely 
accidental,  it  is  not  even  evidence  of  aiding  and  abetting.  Where 
presence  is  prima  fadef  not  accidental,  it  is  evidence,  but  no  more  than 
evidence  for  the  juxy. 

In  accordance  with  the  principles  here  laid  down.  Chief  Baron  Eelley 
in  Begina  v.  Atkinsimy^  a  case  of  persons  who  were  indicted  for  a  se- 
rious riot -^  held  that  the  mere  presence  of  a  person  among  the  rioters, 
even  though  he  possessed  the  power,  and  failed  to  exercise  it,  of  stop* 
ping  the  riot,  did  not  render  him  liable  on  such  a  charge,  and  that  in 
order  to  flind  any  of  the  defendants  guilty,  the  jury  must  be  satisfied 
that  they  had  taken  part  in  an  assembly  for  an  unlawful  purpose  and  had 
helped,  or  encouraged,  or  incited  others  in  the  prosecution  of  that  pur* 
pose. 

In  Sex  V.  Barthwiek^^  Chief  Justice  Jervis  laid  it  down  that  from  mere 
presence  the  court  can  not  intend  that  the  prisoner  was  aiding  and 
abetting. 
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In  Rex  v.  Perkins^  Perkins  and  three  others  were  indicted  for  a  rl«t, 
and  an  assault  on  Coates.  It  appeared  that  a  prize-fight  was  fought 
between  Perkins  and  Coates,  and  that  of  the  other  three  defendants, 
one  acted  as  Perkins*  second,  another  collected  money  for  the  ooid« 
batants,  while  the  third  walked  round  the  ring  andkept  the  people  back. 
Mr.  Justice  Patteson  said :  *'  It  is  proved  that  all  the  defendants  were 
assisting  in  this  breach  of  the  peace,  and  there  is  no  doubt  that  pe^ 
sons  who  are  present  on  such  an  occasion,  and  taking  any  part  in  the 
matter,  are  equally  guilty  as  principals.'* 

The  foreman  of  the  jury  said  that  they  doubted  whether  they  eoold 
find  all  the  defendants  guilty  of  an  assault,  whereupon  Mr.  Justioe 
Patteson  said :  '*  If  all  these  persons  went  out  to  see  these  men  strike 
each  otheri  and  were  present  when  they  did,  they  are  all,  in  point  of 
law,  guilty  of  an  assault.  There  is  no  distinction  between  those  who 
concur  in  the  act  and  those  who  fight."  Whereupon  the  jury  oon- 
yicted  the  men  of  the  riot,  but  acquitted  them  of  the  assauk. 

In  that  case  there  was  ample  evidence  that  the  accused  were  guiltj 
of  the  assault,  and  the  case  did  not  require  Ifr.  Justioe  Patteson  to 
lay  down,  nor  do  I  understand  him  as  having  laid  down,  that  a  mere  on- 
looker is,  ipso  /ooto,  guilty  of  an  assault  On  the  contrary,  I  under- 
stand him  to  say  that  to  be  guilty,  they  must  not  only  be  present,  but 
must  '*  be  taking  part  in  the  mat'icr,''  as  he  expresses  it  in  the  one  pas- 
sage, or  ''  concurring  in  the  act,"  as  he  expresses  it  in  the  other. 

In  Regina  v.  Toungj^  the  prisoners  were  indicted  for  the  mnrder  of 
Murfin,  who  was  killed  in  a  duel  by  one  Eliot.  In  summing  up,  Mr. 
Justice  Vaughan  said :  *'  There  is  no  difilculty  as  to  the  law  upon  this 
subject.  Principals  in  the  first  degree  are  those  by  whom  the  deaA 
wound  is  inflicted.  Principals  in  the  second  degree,  those  who  are 
present  at  the  time  it  is  given,  aiding  and  abetting,  comforting  and 
assisting  the  persons  actually  engaged  in  the  contest  — >mere  presence 
alone  will  not  be  sufficient  to  make  a  party  an  aider  and  abettor,  but  it 
is  essential  that  he  should,  by  his  countenance  and  conduct,  in  the  pro- 
ceeding, being  present,  aid  and  assist  the  principals.  If  either  of  the 
prisoners  sustained  the  principal,  by  his  advice  or  presence,  or  if  you 
think  he  went  down  for  the  purpose  of  encouraging  and  forwarding  the 
unlawful  conflict,  although  he  did  not  do  or  say  anything;  yet,  if  he  was 
present  and  was  assisting  and  encouraging  when  the  pistol  was  fired, 
he  will  be  guilty  of  the  offense  imputed  by  the  indictment."  In  that 
direction  I  entirely  concur,  but  I  believe  if  a  similar  direction  had 
been  given  in  the  present  case  the  prisoners  would  have  been  acquitted. 

In  Regina  v.  Cfiddy^^thQ  prisoner  was  charged  with  aiding  and 
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abetting  Monro  in  the  murder  of  Colonel  Fawcett,  whom  Monro  had 
ehot  in  a  duel.  Ifr.  Jostice  Williams,  in  directing  the  jory,  in  the 
presence  of  Mr.  Baron  Bolfe,  said:  *' When  two  persons  go  oot  to 
fight  a  deliberate  doel,  and  death  ensoes,  all  persons  who  are  present 
on  that  occasioni  encooraging  or  promoting  that  death,  will  be  guilty 
of  abetting  the  principal  offender.'* 

So  far  the  decisions  are  onifonn.  There  are,  however,  two  which 
may  seem  to  favor  a  different  view  of  the  law. 

In  Bex  V.  BUHnghanij^  Billingham  and  Savage  had  agreed  to  fight, 
and  aboot  one  thoosand  persons  were  assembled  to  look  on.  BIr. 
Sogers,  a  police  magistrate,  being  applied  to  to  prevent  it,  went  to  the 
place  and  told  them  they  shoold  not  fight.  Skinner  said  they  shoold, 
and  a  scoffie  ensoed  between  him  and  Ifr.  Rogers,  which  ended  in  a 
general  tomolt  on  the  part  of  the  mob,  and  the  rescue  of  Skinner. 
Billingham,  Savage  and  Skinner  were  jndicted  for  a  riot  and  for 
assaulting  Mr.  Rogers,  and  were  convicted.  In  the  course  of  his  sum- 
ming up,  BIr.  Justice  Burrough  said:  **By  law,  whatever  is  done  in 
such  an  assembly  by  one,  all  present  are  equally  liable.  These  fights 
are  unlawful  assemblies,  and  every  one  going  to  them  is  guilty  of  an 
offense.''  These  obiter  dicta  appear  to  me  to  be  no  justification  for  the 
ruling  of  the  chairman  in  the  present  case.  Mr.  Justice  Burrough 
could  not  have  intended  to  say  that  all  who  were  present  for  the  pur- 
pose of  seeing  the  fight  were  ipso  facto  liable  for  the  riot  and  assault 
upon  the  magistrate,  which  arose  incidentally  out  of  his  trying  to  pre- 
Tent  the  fight,  and  if  he  did  not  mean  that,  his  remarks  had  no  rela- 
tion to  the  offense  then  being  tried,  and  were  merely  in  the  nature  of  a 
caution.  Moreover,  taking  the  whole  together,  Mr.  Justice  Burrough 
aeems  to  have  referred  to  people  going  to  prize  fights  for  the  purpose 
of  encouraging  them,  and  not  to  mere  on-lookers. 

In  Bex  V.  Murphy ^  the  prisoner  was  indicted  for  the  murder  of  one 
Thompson.  It  was  proved  for  the  prosecution  that  there  was  a  fight 
l>etween  Michael  Murphy  and  the  deceased,  who  died  in  conseqoence 
of  the  blows  he  received,  and  that  the  prisoner  acted  as  one  of  the 
seconds.  For  the  defence,  witnesses  were  called  to  show  that,  thoogh 
the  prisoner  was  present,  he  did  not  act  as  second,  that  he  did  nothing, 
and  did  not  even  say  anytliing.  Mr.  Jostice  Littledale  told  the  jury 
Aat  if  the  prisoner  was  at  the  fight,  encooraging  it  by  his  presence, 
he  was  goilty  of  manslaoghter,  althoogh  he  took  no  active  part  in  it, 
ahd,  on  his  attention  being  drawn  to  the  evidence  for  the  defence,  his 
lordsliip  said:  '*I  am  of  opinion  that  persons  who  are  at  a  fight,  in 
conseqoence  t)f  which  death  ensoes,  are  all  goilty  of  manslaughter  if 
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tbey  Sncouraged  it  by  their  presence — I  mean,  if  they  remained  pres> 
ent  during  the  fight.  I  say  that  if  they  were  not  casually  passing  by, 
but  stayed  at  the  place,  they  encouraged  it  by  their  presence,  although 
they  did  not  say  or  do  anything.  If  the  deatii  occurred  from  the  fight, 
all  persons  encouraging  it  by  their  presence  are  guilty  of  man- 
slaughter.'' 

This  summing  up  unfortunately  appears  to  me  capable  of  being  under- 
stood  in  two  different  ways.  It  may  mean  either  that  mere  presence  un- 
explained is  evidence  of  encouragement,  and  so  of  guilt,  or  that  mere 
presence  unexplained  is  conclusive  proof  of  encouragement,  and  so  of 
guilt.  If  the  former  is  the  correct  meaning,  I  concur  in  the  law  so  laid 
down;  if  the  latter,  I  am  unable  to  do  so.  It  appears  to  me  that  the  pas- 
sage tending  to  convey  the  latter  view  is  that  which  was  read  by  the  chaii^ 
*  man  in  this  case  to  the  Jury,  and  I  can  not  help  thinking  that  the  chair- 
man believed  himself,  and  meant  to  direct  the  jury  —  at  any  rate  I  feel 
satisfied  that  the  Jury  understood  him  to  mean — that  mere  presence 
unexplained  was  conclusive  proof  of  encouragement,  and  so  of  guilt ; 
and  it  is  on  this  ground  I  hold  that  this  conviction  ought  not  to  stand. 

Mathew,  J.    The  arguments  of  counsel  made  it  apparent  that  a  dif- 
ference of  opinion  upon  the  meaning  of  the  statements  in  this  case  is 
possible.    But  it  seems  to  me  that  those  statements  are  sufficiently 
clear ;  and  I  proceed  to  say  what  I  understand  to  have  been  proved  or 
^  admitted  at  the  trial. 

The  fight  in  which  the  defendants  Coney,  Gilliam  and  Tulley  were 
charged  with  aiding  and  abetting,  took  place  in  public  between  two 
men  named  Burke  and  Mitchell.  The  arrangements  were  those  usually 
adopted  at  prize-fights.  Measures  were  taken  which  could  only  have 
been  effective  with  the  consent  of  those  present  to  secure  sufiicient 
space  for  the  men  to  fight  in.  Spectators,  in  numbers  from  one  hun- 
dred to  one  hundred  and  fifty,  grouped  themselves  round  the  ring. 
Some  persons  in  the  crowd  offered  bets  upon  the  result;  but  others, 
among  whom  were  the  three  defendants,  appeared  to  have  been  con- 
tent to  watch  the  fighting  without  interfering  with  each  other,  or  with 
the  combatants,  and  without  saying  or  doing  anything.  The  fight 
lasted  from  three-quarters  of  an  hour  to  an  hour.  These  facts  were 
given  in  evidence,  but  there  were  other  matters,  not  made  the  subject  of 
proof,  which  it  would  seem  reasonable  to  suppose  that  the  Jurors  would 
know,  assuming  them  to  have  been  possessed  of  neither  less  intelligence 
nor  greater  than  is  common  among  jurymen. 

They  would  be  aware,  it  seems  to  me,  that  there  is  a  class  of  persons 
to  whom  prize-fights  are  attractive,  and  that  pugilists  fight  in  public  for 
the  gratification  of  those  persons,  and  that  the  chief  incentive  to  the 
wretched  combatants  to  fight  on  until  (as  happens  too  often)  dreadful 
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injuries  have  been  inflicted  and  life  endangered  or  sacrificed,  is  the 
presence  of  spectators  watching  with  keen  interest  every  incident  of  the 
fight.  The  Jurors  would  also  know  that  money  is  usually  staked  upon 
the  result  by  the  combatants  and  by  the  spectators. 

The  three  defendants  were  put  upon  their  trial  with  the  men  who 
fought.  All  were  charged  with  a  conmion  assault.  The  combatants 
were  found  guilty,  and  no  question  was  raised  as  to  the  propriety  of 
their  conyiction. 

The  case  made  on  behalf  of  the  prosecution  against  the  other  de- 
fendants appears  to  have  been  this,  that  there  was  evidence  that  they 
were  present  as  spectators,  and  for  the  purpose  of  seeing  the  fight,  and 
for  no  other  purpose,  and  that  those  who  fought  and  those  who  watched 
the  fighting  were  assembled  in  furtherance  of  a  common  object  of  a 
criminal  character,  and  that  it  was  not  necessary  to  prove  that  the  de- 
fendants did  or  said  anything  in  order  to  prove  that  they  were  aiding 
and  abettmg. 

In  this  state  of  things  it  becomes  very  important  to  see  how  the  case 
for  the  prosecution  was  met,  and  upon  what  grounds  the  juiy  were  in- 
vited to  acquit  the  prisoners.  Two  points  only  appear  to  have  been 
raised  upon  the  evidence.  First,  that  the  defendants  might  have  been 
present  accidentally ;  and,  secondly,  that  they  might  have  witnessed 
the  fighting  reluctantly.  Various  other  suggestions  which  were  made 
in  the  course  of  the  argument  to  account  for  the  presence  of  the  de- 
fendants for  some  innocent  or  praiseworthy  purpose,  would  seem  not 
to  have  been  considered  worthy  of  the  consideration  of  the  jury. 

In  support  of  the  first  of  these  points  made  for  the  defendants,  evi- 
dence was  obtained  upon  cross-examination  that  there  had  been  a 
rumor  that  two  naked  men  were  about  to  run  a  race.  The  object  of 
this  was  to  suggest  that  the  defendants  had  come  to  see  the  race.  The 
jury  seem  to  have  thought  that  what  they  came  to  see  was  not  a  race, 
but  the  fight.  If  the  question  were  for  me  I  should  have  been  of  this 
opinion. 

In  support  of  the  second  point,  it  was  shown  that  the  crowd  of 
spectators  was  so  closely  packed  that  the  defendant  Coney  (in  the 
opinion  of  one  witness)  could  not  have  pushed  his  way  out  of  the  crowd 
had  he  wished  it.  The  jury  would  seem  to  have  considered  that  this 
did  not  prove  Coney  to  have  been  a  reluctant  witness  of  what  was 
going  on. 

No  evidence  was  offered  for  the  defence,  and  no  further  attempt  was 
made  to  explain  how  the  defendants  came  to  be  among  those  who  were 
looking  on,  but  it  was  argued  that  it  was  not  proved  that  there  was  a 
prize-fight,  and  that  there  was  no  evidence  of  assaults  committed  by 
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the  defendants  on  either  combatant ;  or  that  they  countenanced,  aided 
or  abetted  the  men  who  were  fighting. 

In  these  circumstances  the  Jury  were  told  by  the  chairman,  '^  that 
persons  who  go  to  a  prize-fight  to  see  the  combatants  strike  each  other, 
and  are  present  when  they  do  so,  are,  in  law,  guilty  of  an  assault,"  and 
he  added  in  the  words  of  Mr.  »Justice  Littledale,  in  Bex  t.  Murphy, 
''that  if  they''  (meaning  the  persons  who  were  present)  *' were  not 
casually  passing  by,  but  stayed  at  the  place,  they  encouraged  the 
fight  by  their  presence,  although  they  did  not  do  or  say  anything." 

The  question,  then,  which  the  Jury  must,  in  my  opinion,  have  under- 
stood the  chairman  to  ask,  was  this,  viz.,  whether  when  the  fight  took 
place,  the  defendants  were  there  for  the  purpose  of  seeing  the  comba- 
tants strike  each  other.  If  so,  the  direction  was,  that  they  ought  to 
find  the  defendants  guilty,  although  they  were  not  shown  to  have  done 
or  said  anjrthing  to  assist  either  combatant. 

The  finding  of  the  jury,  as  I  understand  it,  was  that  the  defendants 
were  present  at  the  fight  for  the  purpose  of  seeing  the  combatants  strike 
each  other,  and  that  the  defendants  were  guilty,  but  they  added  that 
the  defendants  did  not  otherwise,  by  act  or  word,  aid  or  abet  either 
combatant. 

The  chairman  directed  a  verdict  of  guilty  to  be  entered  upon  the 
counts  for  assault,  but  upon  the  application  of  counsel  for  the  defend- 
ants, he  reserved  for  this  court  the  question  whether  his  direction  was 
right  in  point  of  law.  He  was  not  asked  to  reserve  the  question 
whether  or  not  there  was  evidence  that  the  defendants  were  present  as 
spectators,  but,  as  I  understand^  whether  assuming  them  to  be  shown 
to  have  been  present  as  spectators,  they  were  criminally  responsible. 

It  was  urged  in  the  course  of  the  ailment  before  us  that  the  chair- 
man of  the  Quarter  Sessions  must  have  been  understood  by  the  Joiy 
to  say  that  the  mere  presence  of  the  defendants  was  of  itself  C9nclu8iTe 
proof  that  they  were  aiding  and  abetting.  But  I  can  not  adopt  this 
view  of  his  direction.  The  chairman  called  the  attention  of  the  Jury 
pointedly  to  the  distinction  between  the  casual  presence  of  a  passer-by, 
and  the  deliberate  presence  of  a  spectator.  Further,  the  points  made 
before  the  Jury  on  behalf  of  the  defendants  seem  to  me  to  assume  that 
there  was  evidence,  not  merely  that  the  defendants  were  present,  but 
that  they  were  there  for  the  purpose  of  looking  on. 

There  was  another  point  made  by  the  defendants'  counsel,  among 
several  which  had  not  been  raised  at  the  trial,  and  which  seems  deserving 
of  notice.  It  was  said  that  because  of  the  consent  of  the  combatants  to 
fight  there  could  not  be  an  assault,  and  that  the  combatants  and  the 
defendants  were  therefore  entitled  to  be  acquitted.    It  would,  perhaps, 
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be  a  ^officient  answer  to  say  that  this  was  not  the  point  reserved,  but 
as  the  matter  was  argaed  at  some  length,  I  think  it  right  to  state  my 
opinion  upon  it*  The  contention  really  meant  that  the  agreement  of 
the  men  to  fight  rendered  the  contest  lawful  and  innocent.  There  is, 
however,  abundant  authority  for  saying  that  no  consent  can  render  that 
innocent  which  is,  in  fact,  dangerous.  This  is  fts  true  of  a  prize-fight 
as  it  is  of  a  duel.  The  fists  of  trained  pugilists  are  dangerous  weap- 
ons, which  they  are  not  at  liberty  to  use  against  each  other.  No  reason 
was  given  why  the  decisions  to  this  effect,  which  have  been  referred  to 
by  my  brother  Cavb,  should  be  overruled. 

The  next  point  made  in  the  argument  for  the  defendants,  was  that 
upon  which  counsel  seemed  most  to  rely.  It  was  contended  that  the 
presence  of  persons  shown  to  have  assembled  for  the  purpose  of  wit- 
nessing prize-fights  did  not  prove  that  they  were  aiding  and  abetting, 
and  only  afforded  evidence  from  which  a  Jury  might  draw  that  infer- 
ence, and  it  was  urged  that  the  decisions  upon  which  the  chairman  of 
Quarter  Sessions  had  acted  were  wrong,  and  ought  to  be  overruled. 

It  was  argued  that,  even  though  the  combatimts  might  be  criminally 
responsible,  it  did  not  follow  that  spectators  were  chaigeable  with  any 
offense.  As  to  the  latter  class,  it  was  contended  that  the  direction  to 
the  jury  should  have  been  that  it  was  for  them  to  say  whether  the  de- 
fendants were  encouraging  or  assisting  the  combatants,  and  that  if  it 
were  not  shown  that  anything  had  been  said  or  done  by  a  particular 
spectator,  the  Jury  would  be  Justified  in  acquitting  him. 

If  this  contention  were  correct,  some  subtle  distinctions  would  have 
to  be  made  in  dealing  with  the  question  of  the  criminality  of  persons 
present  at  prize  fights.  For  instance,  it  would  be  clear  that  those  per- 
sons who  helped  to  keep  the  ring,  and  so  to  provide  sufildent  space  for 
the  combatants,  were  aiding  and  abetting ;  but  those  who  in  conformity 
with  the  arrangements  made  by  the  ring-keepers,  remained  outside  the 
ring  with  the  same  object,  would  not  be  aiding  and  abetting  unless  the 
jury  thought  fit  to  say  so.  I  can  not  see  the  grounds  for  this  dtstino* 
tion. 

Many  illustrations  given  to  us  of  the  mistake  into  which  it  was  sug- 
gested that  Justices  Littiedale  and  Patteson  had  fallen,  were  due,  as  it 
seems  to  me,  to  a  misapprehension  of  the  meaning  of  their  decisions. 
Those  Judges  never  intended  to  say  that  the  mere  fact  of  presence  at  the 
place  where  a  prize-fight  was  going  on  was  proof  of  an  intention  to  aid 
and  abet.  What  I  understand  their  lordships  to  have  laid  down  is,  that 
where  a  person  was  shown  to  have  been  present  as  a  spectator,  for  the 
purpose  of  watching  the  fight,  and  with  no  other  object,  he  was  enoooi^ 
aging  the  combatants  in  their  criminal  purpose,  and  was  therefore  aid- 
ing and  abetting.    To  submit  to  a  Jury  in  such  a  case  the  question  of 
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the  guilt  of  spectators,  is  to  treat  what  seems  to  me  a  clear  matter  of 
law,  as  a  doubtful  question  of  fact.  It  is  to  intimate  to  the  Jury  that 
they  will  not  be  wrong  in  determining  that  question  in  favor  of  the  ac- 
cused, and  the  practical  result  would  be,  that  spectators  would, 
as  a  general  rule,  escape  oonyiction  and  punishment.  As,  without 
spectators,  I  believe  there  would  be  no  prize-fights,  the  courts  would 
thus  have  surrendered  the  principal  means  of  discouraging  the  disgrace- 
ful exhibitions  in  question,  which  there  was  some  reason  to  hope,  under 
the  pressure  of  the  law,  were  gradually  being  discontinued. 

It  was  said  by  counsel  for  the  defendants  that  the  L^;islature  had  not 
declared  that  it  was  criminal  to  go  and  see  a  prize-fight ;  and  that  it  was 
not  for  judges  to  create  a  new  offense ;  but  the  decisions  upon  which 
the  chairman's  direction  proceeded  do  not  appear  to  me  to  be  open  to 
this  attack.  The  learned  judges  referred  to  have  not  sought  to  create  a 
new  ofFense,  but  have  determined,  as  it  seems  to  me,  in  accordance 
with  reason  and  principle,  what  is  sufiicient  in  law  to  establish  a  charge 
of  countenancing  and  encouraging  a  prize-fight. 

Their  reasoning  may  be  stated  thus:  a  prize-fight,  which  is  an  assault, 
and  therefore  contrary  to  the  law,  takes  place  in  public,  in  order  that  it 
may  be  witnessed  by  spectators.  The  spectators,  by  their  presence, 
lend  themselves  to  the  purpose  of  the  combatants,  and  countenance  and 
encourage  them  in  a  violation  of  the  law.    They  therefore  aid  and  abet 

I  have  no  doubt  in  this  case  that  the  defendants  were  spectators,  and 
that  the  jury  meant  to  find,  and  properly  found,  that  they  were  so ;  and 
I  am  of  opinion  that  they  are  rightly  convicted. 

Stephen,  J.  I  entirely  agree  with  the  judgment  delivered  by  my 
brother  Cave.  His  statement  of  the  facts  of  the  case,  and  his  view  of 
the  chairman's  direction  to  the  jury,  relieve  me  from  the  necessity  of 
referring  to  them  in  detail.  I  wish,  however,  to  state,  in  a  few  words, 
the  principle  as  to  the  effect  of  consent  in  charges  of  bodily  violence, 
which  I  deduce  from  the  numerous  authorities  referred  to  by  him,  and 
to  add  one  or  two  observations  of  my  own  on  that  branch  of  the  case 
relating  to  aiding  and  abetting. 

The  principle  as  to  consent  seems  to  me  to  be  this :  When  one  person 
is  indicted  for  inflicting  personal  injury  upon  another,  the  consent  of 
the  person  who  sustains  the  injury  is  no  defense  to  the  person  who  in- 
flicts the  injury,  if  the  injury  is  of  such  a  nature,  or  is  inflicted  under 
such  circumstances,  that  its  infliction  is  injurious  to  the  public  as  well 
as  to  the  person  injured.  But  the  injuries  given  and  received  in  prize- 
fights are  injurious  to  the  public,  both  because  it  is  against  the  public 
interest  that  the  lives  and  the  health  of  the  combatants  should  be  endan- 
gered by  blows,  and  because  prize-fights  are  disorderly  exhibitions, 
mischievous  on  many  grounds.    Therefore,  the  consent  of  the  parties 
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to  the  blows  which  they  mutually  receive  does  not  prevent  those  blows 
from  being  assaults. 

I  may  add  one  authority  to  those  which  my  brother  Cave  has  quoted 
on  this  subject.  In  Brooke,^  It  is  said  that  in  11  Henry  Vn.  it  was 
held  that  tournaments  were  illegal  unless  by  the  coounandment  of  the 
kingi  and  it  is  added  that  In  the  time  of  Henry  VIII.  the  Judges  held 
that  even  the  king's  commandment  would  not  justify  or  excuse  a  person 
who  killed  another  in  a  tournament,  because  the  commandment  itself 
was  illegal. 

This  view  is  adopted  by  Lambard,*  Hale,'  Foster,^  and  East.^  In 
cases  where  life  and  limb  are  exposed  to  no  serious  danger  in  the  conoh 
mon  course  of  things,  I  think  that  consent  is  a  defence  to  a  chaise  of 
assault,  even  when  considerable  force  is  used,  as,  for  instance,  in  cases 
of  wrestling,  single-stick,  isparring  with  gloves,  football  and  the  like ; 
but  in  all  cases  the  question  whether  consent  does  or  does  not  take  from 
the  application  of  force  to  another  its  illegal  character,  is  a  question  of 
degree  depending  upon  circumstances. 

Dpon  the  question  whether  bare  voluntary  presence  at  a  prise-ilght  is,  in 
itself,  either  an  aiding  or  abetting  of  the  combatants,  or  conclusive  evi- 
dence of  it,  I  have  only  one  remark  to  add  to  my  brothel  Cave's  jndg^ 
ment.  I  think  that  the  chairman  rightly  apprehended  the  ruling  of  Mr. 
Justice  Liltledale  in  Bern  v.  Murphy,  and  that  that  ruling  was  wrong. 
In  that  case  it  was  alleged  by  the  prosecution  that  Murphy  acted  as 
second  in  the  fight.  The  witnesses  for  the  defence  denied  this,  and  said 
that  Murphy  neither  did  or  said  anything.  Mr.  Justice  Littledale  told 
the  jury  upon  this,  that  persons  who  are  at  a  fight,  in  consequence  of 
which  death  ensues,  '^  are  all  guilty  of  manslaughter  if  they  encourage 
it  by  their  presence.  I  mean  if  they  remained  present  during  the  fight. 
I  say  that  if  they  were  not  casually  passing  by,  but  stayed  at  the  place, 
they  encouraged  it  by  their  presence,  although  they  did  not  do  or  say 
anything.'*  I  do  not  think  that  such  cases  as  were  suggested  during 
the  argument — cases  of  persons  voluntarily  witnessing  a  prize-fight  for 
some  innocent,  or  even  laudable  purpose — were  present  to  the  mind  of 
Mr.  Justice  Littledale  when  he  said  this.  It  would  be  unfair  to  construe 
language,  chosen  on  the  spur  of  the  moment,  and  in  reference  to  the 
facts  of  a  particular  case,  as  it  is  necessary  to  construe  an  act  of  Parlia- 
ment ;  but  I  think  the  learned  judge  can  not  have  meant  to  say  less  than 
that  a  person  who  looks  on  at  a  prize-fight  out  of  mere  curiosity  does 
thereby  aid  and  abet  the  fight.  It  would  have  served  no  purpose  to  say 
jmything  short  of  this.    No  one  could  doubt  Murphy's  guilt  if  he  acted 
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as  second,  or  did  any  other  positive  act  to  encourage  the  fight.  He  wsff 
either  in  that  position  or  he  was  a  mere  spectator,  and  the  whole  point 
of  the  Judge's  charge  is,  that  in  either  case  he  was  guilty.  In  this,  I 
think  that  Mr.  Justice  Littledale  went  too  far,  being  no  doubt  desirous, 
of  providing  an  easy  and  summary  mode  of  suppressing  prize-fights. 
It  may,  or  may  not,  be  desirable  to  make  it  a  criminal  ofFense  to  look 
on  at  a  prize-fight,  in  the  absence  of  a  lawful  excuse  to  be  proved  by  the 
spectator,  but  I  think  we  should  be  making,  instead  of  interpreting  the 
law,  if  we  were  to  say  that  such  conduct  is  now  a  crime.  I  am  very  far 
from  thinking  that  iMs  is,  in  Itself,  a  conclusive  objection  to  this  oon* 
viction. 

A  considerable  part  of  the  law  of  England  consists  of  Judicial  decis* 
ions,  and,  in  the  very  nature  of  things,  this  must  be  so.  Every  decision 
upon  a  debated  point  adds  a  little  to  the  law  by  making  that  point  cer- 
tain for  the  future.  Indeed,  whichever  way  this  case  may  be  decided, 
it  will  settle  the  law  upon  the  precise  point  involved,  and  it  is  this  which 
gives  to  judicial  decisions  their  great  importance.  I  seems  to  me,  how* 
ever,  that  in  exercising  the  narrowly  qualified  power  of  gu<zs»-legialBr 
tion,  wliich  the  very  nature  of  our  position  confers  upon  us,  we  ought 
to  confine  ourselves,  as  far  as  possible  (there  may  be  cases  where  such 
a  course  is  not  possible),  to  applying  well  known  principles  and  analogies 
to  new  combinations  of  facts,  and  to  supplying  to  general  definitions  and 
maxims,  or  to  general  statutory  expressions,  qualifications  which, 
though  not  expressed,  are,  in  our  opinion,  implied.  I  will  illustrate  my 
meaning  as  to  what,  in  my  opinion,  the  court  ought  or  ought  not  to  do. 
I  think  that  the  judges  were  acting  within  their  powers  when  they  de* 
dded  that  the  offense  of  obtaining  money  by  false  pretenses  could  be 
committed  only  by  making  a  false  pretense  as  to  an  existing  fact, 
though  this  is  not  expressed  by  the  statute  which  creates  the  offense.  I 
tiiink,  on  the  other  hand,  that  the  court  would  exceed  its  powers  if  it 
were  to  remove,  by  judicial  decisions,  the  defects  in  the  common-law 
definition  of  theft  which  have  caused  so  many  failures  of  justice.  To 
abolish  a  well  established  rule  of  law  because  it  is  a  bad  rule,  is  the 
business  of  the  Legislature. 

Applying  this  principle  to  the  present  case,  if  we  go  further  and  ex* 
tend  the  law  upon  considerations  of  general  expediency,  we  are,  I 
think,  invading  the  province  of  the  Legislature.  I  feel  fuUy  Justified  in 
saying  that  the  doctrine  that  the  absence  of  consent  is  necessary  to  an 
assault,  requires  the  qualification  which  I  have  already  stated,  but  I  do 
not  see  my  way  to  saying  that  the  particular  misdemeanor  of  assault 
differs  from  all  others  in  the  circumstance  that  a  mere  looker-on  is  to  be 
considered  as  a  principal,  unless  he  is  able  to  prove  some  reasonable  ex- 
cuse for  his  presence.    Such  a  rule  would,  in  my  judgment,  be  opposed. 
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to  all  legal  analogies,  and  constitute  an  exception  to  all  rules.    The 
Legislature  can  create  such  an  exception  if  it  pleases,  but  I  think  that 
.  the  Judges  ought  not  to  introduce  it,  eyen  if  they  think  it  expedient  that 
it  should  be  introduced,  as  to  which  I  express  no  opinion. 

On  these  grounds  I  think  that  the  direction  to  the  jury  was  wrong. 
I  also  think  that  their  verdict  was  equivalent  to  an  acquittal,  and  on 
both  grounds  I  think  that  the  conviction  should  be  set  aside. 

Lopes,  J.  I  have  not  thought  it  nece^ary  to  prepare  a  lengthened 
judgment  reviewing  the  authorities,  as  the  oases  have  been  fully  re- 
viewed  in  the  judgment  of  my  brother  Cavb* 

I  understand  the  ruling  of  the  chairman  to  amount  to  this,  that  mere 
presence  at  a  prize-fight,  unexplained,  is  conclusive  proof  of  aiding 
and  abetting,  even  if  there  be  no  evidence  that  the  person  or  persons 
so  present  encouraged,  or  intended  to  encourage,  the  fight  by  his  or 
their  presence. 

I  can  not  hold  as  a  proposition  of  law  that  the  mere  looking  on  is 
ipso  facto  a  participation  in  or  encouragement  of  a  prize  fight.  I  think 
there  must  be  more  than  that  to  justify  a  conviction  for  an  assaidt. 
If,  for  instance,  it  was  proved  that  a  person  went  to  a  prize-fight, 
knowing  it  was  to  take  place,  and  remained  there  for  some  time  looking- 
on,  I  think  that  would  be  evidence  from  which  a  jury  might  infer  that 
such  person  encouraged  and  intended  to  encourage  the  fight  by  his 
presence. 

In  the  present  case,  the  three  prisoners  were  merely  seen  in  the 
crowd — were  not  seen  to  do  anything — and  tiiere  was  no  evidence 
why  or  how  they  came  there,  or  how  long  they  stayed.  Applying  the 
direction  of  the  chairman  to  this  state  of  facts,  I  think  it  was  wrong. 

NoBTH,  J.,  concurred  in  the  judgment  of  Lopes,  J. 

Hawkins,  J.  At  the  Berkshire  October  Quarter  Sessions,  1881,  the 
defendants  were  convicted,  under  the  direction  of  Mr.  Benton,  the 
chairman,  upon  two  counts  of  an  indictment.  One  charged  them  with 
an  assault  upon  Charles  Mitchell,  the  other  with  an  assault  upon  John 
Burke ;  Mitchell  and  Burke  being  the  combatants  in  a  fight  which  took 
place  at  Ascot,  on  the  16th  of  June,  1881.  The  facts  are  fully  set 
forth  in  the  case  reserved  for  the  opinion  of  the  Court  of  Criminal  Appeal. 

Two  questions  were  argued  before  us :  First,  whether  the  com- 
batants themselves  were  guilty  of  assaults  upon  each  other,  and,  sec- 
ondly, whether  the  defendants  were  aiders  and  abettors  in  the  fight, 
and,  therefore,  also  rightly  convicted. 

Upon  the  first  question,  the  defendants'  counsel  contended  that  each 
of  the  combatants  having  assented  to  the  fight,  neither  could  be  con- 
victed of  an  assault  upon  the  other.  To  this  contention  I  can  not 
give  my  sanction.    As  a  general  proposition,  it  is  undoubtedly  true 
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that  there  can  be  no  assault  unless  the  act  chained  as  such  be  done 
without  the  consent  of  the  person  alleged  to  be  assaulted,  for  want 
of  consent  is  an  essential  element  in  every  assault,  and  that  which  is 
done  by  consent  is  no  assault  at  all.^ 

It  may  be  that  consent  can  in  all  cases  be  giyen  so  as  to  operate  as  a 
bar  to  a  civil  action,  upon  the  ground  that  no  man  can  claim  damages 
for  an  act  to  which  he  himself  was  an  assenting  parly.^    That  case, 
however,  was  decided  upon  a  point  of  pleading,  and  must  not  be  con- 
sidered as  a  direct  authority  on  this  subject    It  is  not  necessary, 
however,  upon  the  present  occasion,  to  express  any  decided  opinion 
upon  the  point,  for  whatever  may  be  the  effect  of  a  consent  in  a  salt 
between  party  and  party  it  is  not  in  the  power  of  any  man  to  give  an 
effectual  consent  to  that  which  amounts  to  or  has  a  direct  tendency  to 
create  a  breach  of  the  peace,  so  as  to  bar  a  criminal  prosecution.    In 
other  words,  though  a  man  may,  by  his  consent,  debar  himself  from 
his  right  to  maintain  a  civil  action,  he  can  not  thereby  defeat  proceed- 
ings instituted  by  the  Crown  in  the  interests  of  the  public  for  the  main- 
tenance of  good  order.  3    He  may  compromise  his  own  civil  rights,  but 
he  can  not  compromise  the  public  interests. 

-  Nothing  can  be  clearer  to  my  mind  than  that  every  fight  in  which  the 
object  and  intent  of  each  of  the  combatants  is  to  subdue  the  other  by 
violent  blows,  is  or  has  a  direct  tendency  to  a  breach  of  the  peace, 
and  it  matters  not,  in  my  opinion,  whether  such  fight  be  a  hostile  fight, 
begun  and  continued  in  anger,  or  a  prize-fight  for  money  or  otlTer 
advantage.  In  each  case  the  object  is  the  same,  and  in  each  case  some 
amount  of  personal  injury  to  one  or  both  of  the  combatants  is  a  prob- 
able consequence,  and  although  a  prize-fight  may  not  commence  in 
anger,  it  is  unquestionably  calculated  to  rouse  the  angry  feelings  of 
both  before  its  conclusion.  I  have  no  doubt,  then,  that  every  such 
fight  is  illegal,  and  the  parties  to  it  may  be  prosecuted  for  assaults 
upon  each  other.  Many  authorities  support  this  view.  In  Bex  v. 
Ward  the  prisoner  was  tried  for  the  slaughter  of  a  man  whom  he  had 
killed  in  a  fight  to  which  he  had  been  challenged  by  the  deceased  for  a 
public  trial  of  skill  in  boxing.  No  unfairness  was  suggested,  and  yet 
it  was  held  that  the  prisoner  was  properly  convicted.  To  the  same 
effect  is  the  case  of  Begina  v.  Lewis,  in  which  Mr.  Justice  Coleridge 
said :  *'  When  two  persons  go  out  to  strike  each  other,  each  is  guilty  of 
an  assault."^ 

1  Chrifitopherson    v.   Bare;  Begina    v.  *  See  also  Beg.  v.  Hnnt,  1  Cox,  O.  C.  177. 

Onthrie,  18  W.  B.  792,  L.  B.  1  0. 0. 341;  and  per  Mr.  Baron  Alderson;  Beg.  v.  Brown, 

numerous  other  cases.  Car.  A  M.  814,  by  the  same  learned  baron, 

s  Christopherson  v.  Bare.  and  bj  l£r.  Baron  Bramwell  in  Beg.  v. 

*  Per  Mr.  Justice  Burrough,  in  Bex  v.  Young,  10  Oox,  0.  C.  871. 
BUIlngham. 
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The  cases  in  which  it  has  been  held  that  persons  may  lawfully  engage 
in  friendly  encounters,  not  calculated  to  produce  real  injury  to,  or 
to  rouse  angry  passions  in,  either,  do  not  in  the  least  militate  against 
the  view  I  have  expressed,  for  such  encounters  are  neither  breaches  of 
the  peace,  nor  are  they  calculated  to  be  productive  thereof;  but  if, 
under  color  of  a  frien<Uy  encounter,  the  parties  enter  upon  it  with,  or 
in  the  course  of  it  form,  the  intention  to  conquer  each  other  by  violence 
calculated  to  produce  mischief,  regardless  whether  hurt  may  be  occa- 
sioned or  not,  as,  for  instance,  if  two  men,  pretending  to  engage  in  an 
amicable  spar  with  gloves,  really  have  for  their  object  the  intention  to 
beat  each  other  until  one  of  them  be  exhausted  and  subdued  by  force, 
and  so  engage  in  a  conflict  likely  to  end  in  a  breach  of  the  peace,  each 
is  liable  to  be  prosecuted  for  an  assault.^  Whether  an  encounter  be  of 
the  character  I  have  just  referred  to,  or  a  mere  friendly  game,  hav* 
ing  no  tendency,  if  fairly  played,  to  produce  any  breach  of  the  peace, 
is  always  a  question  for  the  jury  in  case  of  an  indictment,  or  the  mag- 
istrates in  case  of  summary  proceedings. 

The  cases  cited  of  alleged  indecent  assaults  on  young  children,  by 
their  consent,  are  no  authorities  to  the  contrary,  and  may  all  be  dis- 
posed of  in  this  one  observation,  viz.,  that  the  indecent  impositions  of 
hands,  charged  in  those  cases  as  assaults,  neither  involved  nor  were 
calculated  to  involve,  breaches  of  the  peace,  and,  therefore,  being  by 
consent,  were  not  punishable  as  assaults  any  more  than  they  would  have 
been  had  the  objects  of  them  been  for  the  most  innocent  purposes. 
I  think  it  wholly  immaterial,  in  considering  cases  of  this  description, 
to  inquire  by  whom  the  first  blow  was  strudc,  for,  as  was  said  by  Mr. 
Justice  Lindley,  in  Regina  v.  Knock  {^  *'The  right  of  self-defence  does 
not  justify  counter^blows struck  with  a  desire  to  fight.'' 

Upon  the  ruling  of  the  chairman  as  to  the  illegality  of  the  fight,  I  en- 
tertain, therefore,  no  manner  of  doubt,  and  I  am  clearly  of  opinion  that 
the  combatants  themselves  were  each  guilty  of  an  assault  upon  the  other. 
Nor  do  I  entertain  any  doubt  that  all  who  were  present,  aiding  or  abet- 
ting the  fight,  were  liable  to  be  indicted  as  principals  to  it,  for,  by  24 
and  25  yictoria,^  ''  Whoever  shall  aid,  abet,  counsel  or  procure  the 
commission  of  a  misdemeanor,  shall  be  tried,  etc.,  as  a  principal." 
Whether  the  defendants  were  rightly  convicted  as  aiders  and  abettors 
is  a  different  matter.    I  am  of  opinion  they  were  not. 

In  summing  up  the  case,  the  chairman  directed  the  jury  that  all  per- 
sons who  went  to  a  prize-fight  to  see  the  combatants  strike  each  other, 
and  who  were  present  when  they  did  so,  were,  in  point  of  law,  guilty 

1  Beg.  V.  Orton.  "  ch.  94,  see.  8. 

s  U  Oox,  0. 0. 1. 
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of  an  assault,  for  "  if  they  were  not  casually  passing  by,  but  stayed  at 
the  place,  they  encouraged  it  by  their  presence*  although  they  did  not 
do  or  say  anything. '^ 

The  Jury,  on  that  direction,  found  the  defendants  guilty,  but  they 
also  found  expressly  that  they  were  not  aiding  or  abetting.  The  whole 
question,  therefore,  for  us  to  determine,  as  a  matter  of  law,  is  not 
whether  voluntary  presence  at  a  prize-fight  is  evidence  of  an  aiding  and 
abetting,  but  whether  ina^ve  presence  at  a  prize-fight,  as  a  voluntary 
spectator  thereof,  amounts  of  itself  to  such  encouragement  of  it  as  to 
render  a  man  amenable  to  the  criminal  law  as  an  aider  and  abettor  in 
that  breach  of  the  peace. 

In  support  of  the  conviction,  Mr.  Poland  mainly  relied  upon  a  series 
of  authorities,  in  which  dicta  of  the  most  eminent  judges  are  no  doubt 
to  be  found,  which  apparently  support  the  ruling  of  the  chairman. 

In  Rex  V.  BiUingham^  which  was  an  indictment  for  riot  and  assatilt^ 
ing  a  magistrate,  who  was  endeavoring  to  stop  a  prize-fight,  Mr.  Justice 
Burrough,  before  whom  it  was  tried,  is  reported  to  have  said :  '*  By 
law,  whatever  is  done  in  such  an  assembly  by  one,  all  present  are 
equally  liable  for.  These  fights  are  illegal.  No  consent  can  make  them 
legal ;  they  are  unlawful  assemblies.  Every  one  going  to  them  is  guil^ 
of  an  offense. 

In  Rex  V.  Perkins^  for  a  riot  and  assault  on  one  Coates,  one  of  the 
combatants  in  a  prize-fight,  Mr.  Justice  Patteson,  after  stating  tiiat 
prize-fights  were  altogether  ill^al,  said :  '*  If  all  these  persons  went  out 
to  see  these  men  strike  each  other,  and  were  present  when  they  did  so, 
they  are  all,  in  point  of  law,  guilty  of  an  assault ;  there  is  no  distinction 
between  those  who  concur  in  the  act  and  those  who  fight.'' 

In  Rex  V.  Hargreave,^  a  very  imperfectly  reported  case,  upon  the 
trial  of  an  indictment  for  manslaughter,  the  result  of  a  fight  in  which 
one  of  the  combatants  was  killed,  where  the  prisoner  was  charged  with 
aiding  and  abetting,  Mr.  Justice  Patteson  seems  to  have  adhered  to 
that  opinion.  In  Rex  v.  Murphy,  upon  the  trial  of  an  indictment  for 
manslaughter  (deceased  having  been  killed  in  a  fight  in  which  it  was 
alleged  the  prisoner  acted  as  a  second),  Mr.  Justice  littiedale 
said :  <'  If  the  prisoner  was  present  at  the  fight,  encouraging  it  by  his 
presence,  he  is  guilty,  though  he  took  no  active  part  in  it.  I  am  of 
opinion  that  persons  who  are  at  a  fight,  in  consequence  of  which 
death  ensues,  are  all  guilty  of  manslaughter  if  they  encouraged  it  by 
their  presence ;  I  mean  if  they  remained  present  during  the  fight.  I 
say  that  if  they  were  not  casually  passing  by,  but  stayed  at  the  plaoe, 
they  encouraged  it  by  their  presence,  although  they  did  not  say  or  do 

1  5  Gar.  ft  P.  170. 
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anjrihixig/'  This  last  is  the  strongest  authority  in  support  of  the  prop* 
csition  contended  for  by  Mr.  Poland^  that  mere  voluntary  presence  as  a 
spectator  at  a  fight  per  se  constitutes  an  aiding  and  abetting. 

In  considering  the  weight  which  ought  to  be  attached  to  these  dicta 
upon  the  present  occasion,  it  should  be  remembered  that  they  were 
apparently  uttered  without  argument;  moreover,  they  should  be  read 
in  connection  with  the  facts  of  the  particular  cases  to  which  they  were 
applied,  and,  as  I  think,  rather  as  strong  indications  of  the  opinions  of 
the  learned  Judges  who  gave  utterance  to  them,  as  to  the  inferences 
which  ought  to  be  drawn  by  the  jury  from  the  evidence  in  those  cases, 
then  as  carefully  considered  declarations  of  the  law  as  applicable  to 
every  case  of  this  description.  In  each  of  the  cases  above  referred  to 
much  more  was  alleged  against  the  accused  than  that  they  were  mere 
spectators ;  thus  in  Bex  v.  BiUinghamj  two  of  the  defendants  were 
actually  fighting,  whilst  the  third  was  actually  endeavoring  to  prevent 
interference.  In  Bex  v.  PerkinSy  one  of  the  defendants  was  a  com* 
batant,  another  was  a  second,  a  third  kept  the  ring,  and  the  fourth  col- 
lected entrance  money.  In  Bex  v.  HarffreavSf  the  facts  are  very 
imperfectly  stated,  but  coupling  the  text  with  the  marginal  note,  it 
would  seem  that  the  prisoner  was  present,  and  sanctioned  the  fight. 

In  Bex  V.  Murphy ^  no  doubt  the  language  of  Mr.  Justice  Littledale 
was  used  with  reference  to  a  state  of  facts  not  unlike  the  present.  I 
am,  however,  strongly  inclined  to  think  that  in  using  it  he  was  express- 
ing rather  his  own  opinion  as  a  matter  of  fact,  that  a  man  who  was  vol- 
untary present  at  a  fight  encouraged  it,  than  a  proposition  of  law,  that 
a  willful  spectator  at  a  fight  was  ipso  facto  an  abettor  of  it.  If,  how- 
ever, he  intended  so  to  rule,  with  all  respect  to  that  learned  Judge,  I 
can  not  look  upon  that  ruling  as  satisfactory 

In  my  opinion,  to  constitute  an  aider  and  abettor,  some  active  steps 
must  be  taken,  by  word  or  action,  with  the  intent  to  instigate  the  prin- 
cipal or  principals.  Encouragement  does  not  of  necessity  amount  to 
aiding  and  abetting,  it  may  be  intentional  or  unintentional,  a  man  may 
unwittingly  encourage  another,  in  fact,  by  his  presence,  by  misinter- 
preted words,  or  gestures,  or  by  his  silence,  or  non-interference,  or  he 
may  encourage  intentionally,  by  expression,  gestures,  or  actions  in 
tended  to  signify  approvaL  In  the  latter  case  he  aids  and  abets,  in 
the  former  he  does  not. 

It  is  no  criminal  offense  to  stand  by,  a  mere  passive  spectator  of  the 
crime,  even  of  a  murder.  Non-interference  to  prevent  a  crime  is  not 
itself  a  crime.  But  the  fact  that  a  person  was  voluntarily  and  pur- 
posely present,  witnessing  the  commission  of  a  crime,  and  offered  no 
opposition  to  it,  though  he  might  reasonably  be  expected  to  prevent, 
and  had  the  power  so  to  do,  or  at  least  to  express  his  dissent,  might 
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under  some  circamstances,  afford  cogent  evidence  npon  which  a  Jaiy 
would  be  justified  in  finding  that  he  willfully  encouraged,  and  80  aided 
and  abetted.    But  it  would  be  purely  a  question  for  the  Jury  whether 
he  did  so  or  not.    So  if  any  number  of  persons  arrange  that  a  criminal 
offense  shall  take  place,  and  it  takes  place  accordingly,  the  mere  prea> 
ence  of  any  of  those  who  so  arranged  it  woidd  afford  abundant  evidence 
for  the  consideration  of  a  Jury  of  an  aiding  and  abetting.    A  very 
strong  authority  upon  this  point  is  to  be  found  in  the  case  of  Bex  v. 
Borthwick,    That  was  an  indictment  for  murder,   charging  the  pris- 
oners as  principals  in  the  second  degree.    BIr.  Justice  Willes  having 
cited  Messenger's  Case  from  Eelyng's  .Reports,  said:  **  Where  several 
acts  of  force  are  found  to  have  been  actually  committed  in  pursuance 
of  the  design  **  (that  is  a  common  illegal  design)  ^'  there  is  no  need  to 
find  the  prisoners  to  have  been  aiding  and  assisting,  for  that  is  only 
necessary  to  be  found  where  the  jury  find  a  person  was  there  amongst 
them,  and  find  no  particular  act  of  force  done  by  him,  but  only  in  his 
presence.    In  the  present  case  it  is  not  found  that  the  prisoners  did 
any  act  during  the  affray,  or  that  they  were  present  aiding  and  assistp 
ing ;  and  the  court  cannot  intend  that  they  were.''    In  Bex  t.  Toungy 
which  was  an  indictment  for  murder  (in  a  duel  between  Eliot  and 
Mirfin),  against  the  prisoners  as  principals  in  the  second  degree,  Mr. 
Justice  Yaughan,  in  addressing  the  jury  said:  **  Mere  presence  alone 
will  not  be  sufi^cient  to  make  a  party  an  aider  and  abettor ;  but  it  is 
essential  that  he  shoxdd  by  his  countenance  and  conduct  in  the  pro* 
ceeding,  being  present,  aid  and  assist  the  principals.    Did  the  prison- 
ers give  their  aid  and  asistance  by  their  countenance  and  encourage- 
ment of  the  principles  in  this  contest?    It  is  said  one  of  the  prisoners 
went  for  the  purpose  of  bringing  about  a  reconciliation,  not  to  give 
countenance  to  the  continuance  of  the  contest — that  is  for  you.*' 

In  Begina  v.  Cuddy  the  prisoner  was  indicted  as  principal  in  the 
second  degree  to  murder  (in  a  duel  between  Munro  and  Fawcett),  and 
Mr.  Justice  Williams  said :  ''  The  question  is  whether  the  prisoner  was 
at  the  spot  at  the  time,  and  whether  he  took  such  a  part  as  amounts, 
in  the  language  of  this  indictment,  to  an  aiding  and  abetting  of  the 
principal  offender.  All  persons  who  were  present  encouraging  or  pro- 
moting will  be  guilty  of  abetting  the  principal  offender,'*  and  with  this 
direction  the  question  was  left  to  the  jury.  In  Begina  t.  AMnson^^ 
Lord  Chief  Baron  Kelly,  on  the  trial  of  the  defendants  for  a  riot, 
expressly  ruled  '^  that  the  mere  presence  of  a  person  among  the  rioters, 
even  though  he  possessed  the  power,  and  failed  to  exercise  it,  of  stop- 
ping the  riot,  did  not  render  him  liable  on  such  a  chaise."    And  he 

1  11  Cox.  0.  0. 8S2. 
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left  the  caae  to  the  Jury  with  this  direction :  *'  That  in  order  to  find  any 
of  the  defendants  guilty,  the  Jury  must  be  satisfied  that  they  had  taken 
part  in  an  assembly  for  an  unlawful  purpose,  and  had  helped,  or 
encouraged,  or  Incited  the  others  in  the  prosecution  of  that  purpose.'' 

In  Begina  ▼.  Taylor,^  Chief  Justice  Cockbum  said:  *^  To  support  an 
indictment  against  a  man  as  an  accessory  by  abetting  an  offense,  there 
must  be  some  sort  of  active  proceeding  on  his  part,  he  must  incite,  or 
procure,  or  encourage  the  act,"  and  the  whole  court  held  that  merely 
holding  the  stakes  to  be  paid  to  the  winner  of  a  fight  in  which  one  of 
the  combatants  was  killed,  was  not,  of  itself,  sufiicient  to  make  such 
holder  an  accessary  to  a  chaige  of  manslaughter.  This  case  of  Begina 
V.  Taylor  was  a  peculiar  one,  and  it  was  not  necessary  to  decide  whether 
the  facts  would  have  justified  a  conviction  for  aiding  and  abetting  a 
breach  of  the  peace,  as  to  which  a  question  might  possibly  be  raised. 

It  is  unnecessary  to  multiply  authorities  upon  this  point  or  to 
speculate  upon  the  infinite  variety  of  cases  in  which  a  person  may 
innocently  witness,  and  be  a  passive  spectator  of  a  fight,  or  any  other 
unlawful  or  criminal  act.  Nor  is  it  necessary  to  express  any  final  opin* 
ion  whether  or  not  the  evidence  upon  the  present  occasion  would  have 
justified  the  Jury,  had  they  been  so  minded,  in  finding  the  defendants 
to  be  aiders  and  abettors.  I  confess  I  have  grave  doubts  whether  there 
was  suflldent  evidence  of  aiding  and  abetting  against  either.  The  only 
question  we  have  to  determine  is  whether,  upon  mere  proof  that  the 
defendants  were  mere  voluntary  spectators  at  the  fight,  the  chairman 
was  right  in  directing  them  to  find  the  defendants  guilty ;  and  in  record* 
ing  that  verdict,  in  the  teeth  of  the  express  finding  that  the  defendants 
were  not  aiding  or  abetting.  I  am  of  opinion  that  be  was  not ;  and  I 
base  my  Judgment  upon  Hiis,  that  no  matter  how  cogent  the  circum- 
stances may  be  to  establish  active  encouragement,  aiding  and  abetting 
on  the  part  of  the  accused,  it  is  the  province  of  the  Jury  alone  to  exer- 
else  their  judgments  upon  those  circumstances,  and  to  say  by  their 
verdict  whether  from  them  they  draw  the  conclusion  of  guilt  or  inno- 
cence :^  and  that  however  conclusive  the  evidence  may  appear  to  him  to 
be,  no  judge  has  a  right  to  direct  a  verdict  of  guilty  as  a  matter  of  law 
until  the  Jury  have  drawn  the  inference  essential  to  support  such 
verdict. 

Since  this  Judgment  was  written.  Lord  Justice  Baggallay,  at  the 
Warwick  Winter  Assizes,  1882,  in  Begina  v.  Hodkiss  et  ol.,  who  were 
indicted  for  manslaughter,  stated  this,  which,  I  think,  the  correct  view 
of  the  law  to  be,  that  the  mere  presence  of  a  person  at  a  prize-fight 
was  not,  in  itself,  aiding  and  abetting  of  that  which  was  going  on. 

1  «  W.  B.  616;  L.  B.  8  0.  0.  U7.  >  SeathedlMotionof  OlilefJiiBtioe  Mans- 

field,  In  Clifford  v.  Brandon,  8  Campb.  870. 
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But,  of  course,  the  presence  of  a  person  at  such  a  fight  most  be  taken 
in  connection  with  the  surrounding  circumstances,  which  might  affect 
particular  indiyiduals  and  make  all  the  difference ;  and  in  every  case 
it  was  the  province  of  the  jury  to  determine  whether  those  particular 
drcumstanoes  applied  to  a  certain  person,  and  so  brought  him  within 
the  law. 

I  think,  therefore,  thto  conviction  ought  to  be  quashed. 

HuDDLBSTON,  B*  I  am  of  opinion  that  the  direction  of  the  learned 
chairman  of  Quarter  Sessions  was  not  correct,  and  that  this  convictaon 
must  be  quashed. 

If  he  had  told  the  jury  that  the  going  to  a  prize-fight  to  see  the  com- 
batants strike  each  other,  and  being  present  when  they  did  so,  waa 
evidence  from  which  they  might  find  that  the  defendants  countenanoed 
what  was  going  on,  and  that  therefore  they  might  find  them  guilty,  I 
I  should  have  been  disposed  to  support  that  ruling.         • 

But  that  is  not  the  effect  of  his  summing  up,  by  the  qualification  he 
introduced,  quoting  words  attributed  to  Mr.  Justice  Littledale,  he  in 
substance  told  the  jury  that  staying  at  the  place  was  of  itself  encour- 
agement, and  that  the  mere  fact  of  being  present  was  suflldent  to 
justify  a  conviction.  I  can  not  believe  that  the  learned  judge,  Mr. 
Justice  Littledale,  has  been  accurately  reported  in  this  respect ;  but  if 
he  has  been,  with  great  respect  for  so  learned  a  judge,  I  can  not  cononr 
in  his  ruling.  The  mere  staying  at  a  place,  where  a  fight  is  going  on 
is  not  necessarily  encouragement ;  the  detective  sent  to  report  what  is 
taking  place  and  to  bring  the  offenders  to  justice  can  not  be  said  to  be 
encouraging  what  is  going  on ;  a  person  casually  passing,  but  who  stays 
to  see  what  happens  and  interferes  to  prevent,  or  retires  in  disgust,  or 
is  hemmed  in  so  that  he  can  not  retire,  can  not  be  said  to  be  encour- 
aging. The  witness  mentioned  in  the  fourth  paragraph  of  the  case 
could  not  be  said  to  be  encouraging,  yet  all  of  these  were  present  and 
stayed  at  the  place,  within  the  words  of  the  learned  judge. 

The  question  of  what  amounts  to  encouraging  must  be  a  question  of 
fact,  in  each  case,  for  the  jury,  and  can  not  be  one  of  law.  The  find- 
ing of  the  jury  was,  in  fact,  one  of  not  guilly.  They  bow  with  respect 
to  the  chairman's  direction  in  point  of  law,  but  by  adding  that  the 
prisoners  were  not  aiding  and  abetting,  I  conclude  tiiat  they  intend  to 
convey  that  by  no  act  of  theirs  were  they  countenancing  or  encouraging 
the  fight — a  conclusion  fully  supported  by  the  evidence  in  the  case. 

Maiobtt,  J.  I  am  of  opinion  that  this  conviction  can  not  be  soa- 
tained. 

I  see  no  evidence  that  the  fight  was  a  prize-fight.  In  the  absence  of 
evidence  to  the  contrary,  it  must  be  taken  to  have  been  an  ordinary 
hostile  fight  between  two  angry  men,  each  of  whom  committed  a  series 
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of  assaults  upon  the  other ;  but  whether  it  was  a  prize*fight  or  an  ordi- 
nary fight  is  in  my  opinion  immaterial,  seeing  that  all  persons  who,  being 
present  at  a  fight,  encourage  it,  are  guilty  of  an  assault.    In  the  case' 
of  a  misdemeanor,  all  who  take  part  in  it  are  principals ;  there  are  no 
accessaries  in  the  technical  sense  of  that  term.^ 

Such  being  the  law,  the  first  question  which  arises  is  whether  there 
was  any  evidence  to  go  to  the  jury  against  the  three  prisoners  or  any  of 
them.  All  that  was  proved  was,  that  each  of  them  was  seen  in  the 
crowd ;  that  they  were  neither  speaking  nor  doing  anything ;  and,  as  to 
Coney,  that  he  was  so  hemmed  in  as  to  render  it  impossible  for  him  to 
push  his  way  out.  I  very  much  doubt  whether  there  was  any  evidence 
proper  to  be  left  to  the  jury  as  against  any  one  of  the  three  prisoners, 
but  assuming  that  there  was,  it  remains  to  be  considered  whether  the 
direction  given  to  the  Jury  was  correct  in  point  of  law.  The  direction 
was,  that  *'  if  the  prisoners  were  not  casually  passing  by,  but  stayed  at 
the  place,  they  encouraged  the  fight  by  their  presence,  although  they 
did  not  say  or  do  anything."  The  Jury  understood,  and,  as  it  seems  to 
me,  rightly  understood,  the  direction  to  be  that  if  the  prisoners  merely 
stayed  at  the  place,  they,  as  a  matter  of  law,  encouraged  the  fight  by 
their  presence,  and  they  found  the  prisoners  guilty  of  an  assault,  add- 
ing that  they  did  so  in  consequenee  of  the  chairman's  direction  of 
law,  though  they  found  that  the  prisoners  were  not  aiding  or  abetting. 

I  am  of  opinion  that  the  direction  was  erroneous  in  point  of  law. 
If  there  was  any  evidence  to  go  to  the  jury,  it  raised  a  question  of  fact 
for  them,  namely,  whether  the  prisoners  or  any  of  them  by  their  pres- 
ence encouraged  the  fight.  No  such  question  was  left  to  the  Jury,  con- 
sequently the  conviction  can  not  stand. 

The  only  authority  in  8upi>ort  of  the  direction,  that  I  know  of ,  is  to 
be  found  in  the  summing  up  of  Mr.  Justice  Littledale  in  the  case  of 
Bex  V.  Murphy.  No  doubt  that  learned  and  accurate  Judge  is  reported 
to  have  used  the  very  expressions  wliich  the  chairman  in  the  present 
case  adopted,  and  repeated  to  the  Jury.  Whether  the  learned  Judge, 
Mr.  Justice  Littledale,  did  direct  the  Jury  as  he  is  reported  to  have 
done,  may,  I  think,  well  admit  of  doubt.  If  he  did,  I  think  the  direc- 
tion was  erroneous.  It  is  said  that  if  the  ruling  of  the  chairman  is  not 
upheld  a  great  impetus  will  be  given  to  prize-fighting.  I  do  not  share 
in  that  apprehension.  It  is  well  settled  law  that  every  person  who  by 
his  presence  or  otherwise  encourages  a  fight,  be  it  a  prize  or  an  ordi- 
nary fight,  is  guilty  of  a  criminal  offense — that  ia  to  say,  of  an  assault 
or  manslaughter,  as  the  case  may  be,  but  it  is  for  the  Jury  in  each  par- 
ticular case  to  say  as  a  matter  of  fact  whether  the  accused  did,  by  his 

1  Beg.  V.  Greenwood,  9  Den.  C.  0. 4BS. 
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presence  or  otherwiBe,  enconrafre  the  combatants  to  fig^t.  To  liold  tiie 
contrary,  would,  in  my  opinion,  be  enoneoos  in  point  of  law,  and  veiy 
injarions  in  its  consequence* 

Suppose  that  the  fight  in  question  had  resotted  in  the  death  of  one 
of  the  combatants,  then,  if  the  direction  giTen  to  the  Jury  was  right, 
every  person  who  was  in  the  crowd  was  in  point  of  law  guilty  of  man- 
slaughter, though  he  neither  spoke  nor  did  anytiiing,  and  notwitfastand* 
ing  that  in  the  opinion  of  the  jury  he  neither  aided  nor  abetted  the 
^jbmbatants.    I  can  not  believe  sudi  is  the  law  of  England* 

For  these  reasons  I  answer  the  question  submitted  to  the  court  in  the 
negative.  If  it  were  necessary  to  do  so,  I  should  be  prepared  to  go 
further  and  hold  that  the  special  finding  of  the  jury  amounted  to  a  ver- 
dict of  acqulttaL 

This  point  is,  it  is  true,  not  submitted  to  us  by  the  chairman,  but  if 
the  court  sees,  upon  the  face  of  the  case  stated,  that  the  conviction  is 
wrong,  it  is  their  duty  to  take  notice  of  it. 

Pollock,  B.    In  my  judgment,  this  conviction  should  stand. 

The  question  stated  for  the  opinion  of  the  court  properly  raises  that 
which  idone  is  open  for  our  determination,  and  the  answer  to  it  should, 
I  think,  be  that  the  direction  to  jury  was  correct. 

There  was  ample  evidence  from  which  the  jury  could  find,  as  in 
effect  they  did,  that  what  took  place  between  Burke  and  HiGtehell 
amounted  to  a  prize-fight ;  and  this  being  so,  there  is  clear  authority 
for  the  direction  of  the  chairman  that  prize-fights  are  illegal.^ 

When  once  this  is  estabished,  the  only  remaining  question  is,  whether, 
looking  at  the  evidence  as  it  affects  the  tliree  prisoners,  Coney,  Gill- 
iam and  Tully,  it  was  sufficient  to  support  the  direction  of  the  chair- 
man, and  if  so,  whether  that  direction  was  right  in  law. 

In  dealing  with  the  evidence  as  it  affects  the  three  prisoners,  we 
must  look  first  at  paragraph  four  of  the  case,  to  see  what  was  the  real 
character  of  the  fight  as  bearing  upon  the  conduct  of  those  who  were 
present,  though  not  taking  any  active  part  in  it,  and  the  inference  to  be 
drawn  from  such  conduct.  The  facts  here  set  out,  the  ring  of  cord, 
the  four  blue  posts,  the  six  persons  within  the  ring  besides  the  com- 
batants, and  the  fighting  by  these  two  combatants,  stripped,  for  three- 
quarters  of  an  hour,  all  point  to  a  condition  of  things  which  would 
denote  to  those  present  and  those  looking  on,  even  if  they  had  not  gone 
to  see  a  fight,  that  a  real  fight  was  taking  place.  As  to  the  evidence 
affecting  the  prisoners,  it  amounts  to  this :  that  there  was  a  crowd  sur- 
rounding the  ring,  and  that  they  were  in  it ;  and,  further,  as  to  Coney, 
that  the  crowd  was  so  closely  packed  that  he  was  hemmed  in  and  could 
not  push  his  way  out. 

1  Bex  V.  Billingham,  Bex  v.  Perkins,  Bex  v,  Hargreaye.  And  see,  also,  Hale  P.  C,  qIuSSl 
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•Before  I  deal  with  the  direction  of  the  chairman,  which  relates  to  the 
legal  effect  to  be  given  to  the  presence  of  the  prisoners  in  this  partica« 
lar  case,  I  must  notice  what  appears  to  me  to  be  the  true  ground  upon 
which  the  decisions  of  Judges  have  been  based,  when  they  have  ruled 
that  those  who  remain  and  look  on  whilst  a  fight  is  going  on  encourage 
it  by  their  presence,  and  are  guilty  of  an  illegal  act ;  and  also  the  wide 
distinction  which  exists  between  the  case  of  persons  standing  by  to 
witness  a  prize-fight,  and  that  of  persons  standing  by  and  witnessing  an 
attack  by  a  mob,  the  setting  fire  to  a  building,  or  any  other  illegal  act 
of  violence,  such  as  was  referred  to  in  the  course  of  the  argument. 

With  reference  to  this  part  of  the  case  we  ought  not,  when  consid- 
ering what  is  the  true  character  of  an  act,  to  lay  aside  all  knowledge 
or  human  nature  and  all  experience  of  the  habits  of  mankind.  These 
appear  to  me  to  be  the  basis  of,  and  necessarily  to  be  interwoven  with, 
and  form  part  of  all  law,  whether  criminal  or  otherwise;  and,  when 
I  look  at  the  case  in  this  light,  I  see  no  true  analogy  between  a  crowd 
of  persons  voluntarily  collected  round  a  flight  and  those  who,  in  a  pub- 
lic street  or  elsewhere,  are  present  whilst  an  illegal  act  (the  sight  of 
which  in  itself  can  not  reasonably  be  supposed  to  give  pleasure  to  any- 
one) is  going  on.  In  the  one  case  it  is  usually  the  bystanders  collected 
around  who  create  and  are  responsible  for  the  fight,  as  a  matter  of  in- 
terest and  amusement  to  themselves.  In  the  other,  unless  there  be 
some  overt  act  by  gesture  or  word  which  denotes  assistance  or  encour- 
agement, it  would  be  contrary  to  all  reason  to  infer  that  the  bystanders 
were  taking  any  part  in  the  illegal  act.  Agdn,  when  a  f^ht  takes 
place,  but  two  can  fight,  and  but  some  half  dozen  can  assist  the  com- 
batants ;  it  is,  however,  almost  of  the  very  essence  of  the  thing  that  a 
large  number  should  be  present  as  mere  spectators,  w;ho  could  not 
consistently  with  the  object  of  the  whole  proceeding  actively  interfere. 
On  the  contrary,  where  acts  of  violence  take  place,  it  is,  to  say  the 
least,  more  probable  that  those  who  intend  to  encourage  them  will  not 
remain  mere  passive  spectators,  but  will  in  some  measure  take  an  active 
part. 

In  his  summing  up  to  the  Jury  in  the  present  case,  acting  upon  the 
principle  and  the  ruling  to  which  I  have  already  referred,  the  chairman, 
after  telling  the  jury  that  they  were  to  determine  whether  or  not  this 
was  a  prize-fight,  directed  them  with  reference  to  the  three  prisoners 
that:  ''All  persons  who  go  to  a  prize-fight  to  see  the  combatants  strike 
each  other,  and  who  are  present  when  they  do  so,  are  in  point  of  law 
guilty  of  an  assault."  He  added  also,  from  the  summing  up  of  Mr. 
Justice  Littledale,  in  Bex  v.  Murphy:  **If  they  were  not  casually 
passing  by,  but  stayed  at  the  place,  they  encouraged  it  by  their  pres* 
ence,  although  they  did  not  do  or  say  anjrthing." 
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In  my  yiew  of  the  law,  this  correctly  laid  it  down  as  applicable  to  tb^ 
particular  case  at  hand.  No  donbt  it  did  not  exfaanst  the  subject  or 
deal  with  all  the  possible  cases,  or  all  the  supposititious  cases  which 
were  put  during  the  argument  before.  It  was  said  that  instances  might 
occur  of  persons  being  present  at  a  fight  such  as  this,  or  even  at  this 
fight,  who  yet  would  not  be  doing  an  ill^ai  act;  thus  a  weak  man  mi^t 
be  hemmed  in  with  the  crowd,  and  so  be  present  against  his  will ;  the 
father  or  mother  of  one  of  the  combatants  might  be  there  to  dissuade 
him,  if  possible,  from  entering  upon  or  continuing  the  contest;  a  very 
short  man  might  be  at  the  outer  edge  of  the  crowd,  and  so  unable 
either  to  see  or  to  apprehend  what  was  going  on,  and  that  these  persons 
would  not  be  guilty  of  an  ill^al  act.  This  is  quite  true,  but  surely  it 
has  no  bearing  upon  the  facts  proved  here,  nor  could  the  chairman 
have  alluded  to  such  cases  without  traveling  veiy  wide  from  the  facts 
proved,  and  distracting  the  minds  of  the  jury  from  the  question  to  be 
considered  in  the  particular  case.  The  chainnan's  own  direction  is 
confined  to  *'  all  persons  who  go  to  a  prize-fight  to  see  the  combatants.'* 
The  quotation  from  Mr.  Justice  Littiedale  is  not  so  accurate,  because 
it  may  appear  to  affirm  the  proposition  that  all  persons  who  stay  at  the 
place  encourage  the  fight,  but  even  as  to  this  it  states  what  I  thiik  is 
sound  law,  unless  it  be  taken  to  include  persons  staying  for  some  cause 
which  makes  it  legal,  or  to  include  those  curious  and  exceptional  in- 
stances mentioned  during  the  argument.  Few  propositions  of  law  can 
be  applied  during  a  summing-up,  even  in  criminal  cases,  so  as  to 
be  sufficient  and  complete  in  omnibus;  nor  need  they  be,  since  the 
office  of  a  summing-up  is  not  to  propound  the  law  exhaustively,  but  to 
explain  so  much  of  it  as  relates  to,  and  is  called  for  by  the  particular 
case  which  the  jury  have  to  try. 

It  only  remains  to  notice  the  verdict  of  the  jury.  They  found  the 
three  prisoners  guilty,  but  added  that  it  was  in  consequence  of  tiie 
direction  by  the  chairman  as  to  the  law,  as  they  found  that  these  pris- 
oners were  not  aiding  and  abetting. 

This  should  be  construed  in  such  a  manner  as  to  make  it  reasonable 
and  consistent,  and  it  can  be  so  construed.  The  jury,  by  their  verdict, 
find  that  the  three  prisoners,  by  their  presence  at  the  fight,  brought 
themselves  within  the  chairman's  definition  of  the  offense  with  which 
they  were  charged,  and  thereby  they  must  be  taken  to  have  disposed  of 
the  point  raised  in  Coney's  favor,  viz.,  that  he  was  hemmed  in  by  the 
crowd.  No  doubt  he  was,  ultimately,  but  the  jury  may  well  have 
thought  that  he  placed  himself  where  he  was  voluntarily,  and  in  order 
to  secure  a  good  position  whence  he  could  see  the  fight.  No  allusion 
is  made  in  the  case  to  aiding  and  abetting,  but  besides  those  fighting 
there  were  several  backers  within  the  ring,  and,  as  I  accept  the  findings 
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I  understand  the  jury  to  mean  no  more  than  that  these  prisoners  were 
taking  no  active  part  in  the  fight. 

For  these  reasons,  it  seems  to  me,  agreeing  as  I  do  with  the  main 
propositions  of  law  that  have  been  stated  by  learned  brothers  and  com- 
mented upon,  that  this  conviction  ought  to  stand. 

Demmah,  J.  The  tturee  def endants.  Coney,  Gilliam  and  Tolley,  were 
indicted  for  an  assault.  I  think  there  was  evidence  upon  which  the 
Jury  might  properly  find  that  two  men,  Burke  and  Mitchell,  were  en- 
gaged in  an  unlawful  fight,  and  that  they  and  their  seconds  were  guilly 
of  one  or  more  assaults.  But  as  regards  the  defendants.  Coney,  Gilliam 
and  Tulley ,  I  find  no  facts  stated  showing  that  they  did  anything  to 
promote  the  unlawful  fight,  or  the  assaults  committed ;  unless  the  mere 
fact  of  being  found  in  the  crowd  surrounding  the  combatants  is  evi- 
dence of  that  kind.  The  utmost  that  can  be  gathered  from  the  facts 
stated  is,  that  they  were  for  some  appreciable  time  inactive  spectators 
of  an  unlawful  fight.  The  only  question  for  us  is,  whether  the  direc- 
tion of  the  chairman  is  correct.  According  to  my  view  of  that  direc- 
tion it  amounted  to  telling  the  Jury,  as  matter  of  law,  that  merely  being 
found  present  in  the  crowd  surrounding  the  combatants,  was  not  only 
evidence,  but  conclusive  evidence,  that  the  defendants  were  encourag- 
ing the  combatants,  and  therefore  guilty  of  the  assaults  conmiitted  by 
them.  If  I  bad  been  on  the  jury,  I  should  so  have  understood  the  di- 
rection, and  I  think  it  is  evident  from  the  finding  of  the  Jury  that  they 
did  so  understand  it.  For  the  reasons  given  by  my  brother  Hawkins  in 
his  Judgment,  I  entirely  concur  on  both  the  points  argued.  I  think 
this  direction  was  wrong,  and  I  therefore  am  of  opinion  that  the  convic- 
tion should  be  quashed. 

Lord  Coixridgb,  G.  J*  The  facts  are  clearly  stated  in  the  case  sub- 
mitted  to  us  by  the  chairman  of  the  Berkshire  Quarter  Sessions,  and 
the  question  is  whether  his  direction,  which  he  sets  out  in  words,'  can, 
in  point  of  law,  be  sustained.  That  is  the  question  which,  in  form, 
the  chaurman  has  submitted  to  the  Judges,  and  that  is  the  only  question 
which  I  prox>ose  to  answer  or  to  discuss. 

Two  points  were  made  in  reference  to  the  chairman's  direction.  As 
to  the  first,  I  conceive  it  to  be  established,  beyond  power  of  any  argu- 
ment, however  ingenious,  to  raise  a  doubt,  that  as  the  combatants  in  a 
duel  can  not  give  consent  to  one  another  to  take  away  life,  so  neither 
can  the  combatants  in  a  prize-fight  give  consent  to  one  another  to  com- 
mit that  which  the  law  has  repeatedly  held  to  be  a  breach  of  the  peace. 
An  individual  can  not,  by  such  consent,  destroy  the  right  of  the  crown 
to  protect  the  public  and  keep  the  peace.  To  the  judgments  of  Justices 
IIawkiks  and  Cave,  which  I  had  the  advantage  of  reading,  upon  this 
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What  shall  be  said  to  ajnount  to  a  silent  acquiescence  it  U  impoeaible 
to  determine  from  any  mle  applicable  to  all  cases  which  may  arise. 
For  the  purpoeeg  of  this  case  it  is  anfScient  to  sa;  that  a  mere  failore 
to  interfere,  or  to  prosecnte,  so  as  to  prevent  the  illegal  nse,  can  not  be 
consbned  to  amount  to  a  permission,  or  to  a  silent,  afOrmative  act^iu- 
escence  in  snch  nse. 

The  State  moat  show  sach  acta  or  drcamstanoes  as  shall  aatisty  the 
jgjy  that  the  lessor,  luring  knowledge  that  the  house  was  being  osed 
for  the  Illegal  purpose,  after  the  execution  of  the  lease,  not  only  re- 
mained inactive,  but  assented  or  consented  to  such  use;  and  it  is  not 
for  him  to  show  that  be  took  some  step  to  manifest  his  dissent  or  dis- 
i^ptobation. 

Judgment  reverted,  and  cause  remanded  for  trial  de  novo. 


OMISSION— BAWDY  HOUSE  —  LANSLOBD  AND  TENANT. 
R.  V.  Basbett. 

[L.  &  C.  >6S.] 

Ik  the  English  Court  for  Crown  Cases  Heserved,  1862. 

Tha  FrUoneT  was  ths  Ownar  of  ■  honae  whl«h  he  l«t  to  a  weeUr  tenant  who  oondncud 
IL  u  a  bawdj  hoiua.  The  prUooer  detlTed  do  inare«a«  Ol  rent  by  iea«on  of  the  natiin 
cl  theoocapaclDu;  but  althouch  be  bad  notice  of  the  ose  to  which  ihe  bouse  wm  ap- 
plied, ha  took  no  atepa  Co  put  an  end  to  the  nalaanoa.  -ffeU.  (hat  he  oonld  not  be  ood' 
Tioted  of  kaaplng  a  bawdy  hooae. 

The  following  case  was  stated  by  the  Assiataat  Judge  of  the  Middle- 
sex Sessions. 

Thomas  Barrett  was  tried  before  me  at  the  Middlesex  Sessions  in  No- 
vember, 1862,  upon  an  indictment  which,  in  the  first  and  second  counts, 
charged  him  and  two  other  persona  with  keeping  a  common  bawdy- 
house  and  disorderly  house,  in  the  parish  of  St.  George  in  the  East,  and 
in  two  other  counts  charged  him  alone  with  keeping  another  common 
bawdy  bouse  and  disorderly  bouse  in  the  same  parish. 

The  honses  in  question  were  proved  to  be  common  bawdy  houses,  and 
that  robberies  had  been  frequently  committed  in  them  by  prostitutes 
and  other  idle  and  disorderly  persons  who  frequented  them  by  day  and 
night.  The  evidence  against  the  other  defendants  who  were  included  Ir 
the  indictment  was  conclusive;  and  no  question  arises  as  respects  tbem. 

The  evidence  against  Thomas  Barrett  in  addition  to  the  proof  as  to 
the  nature  of  the  houses  was  that  be,  Thomas  Barrett,  was  the  owner  ot 
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Patteson  in  Bex  v.  Perkina,  and  Mr.  Justice  Littledale  in  Bex  v.  Mur^ 
phy.  But  it  is  said,  and  it  is  true,  that  these  dicta^  or  decisions,  are  of 
single  judges  only,  and  that  in  none  of  the  cases  were  the  facts  exactly 
the  same  as  the  facts  in  the  case  before  us. 

To  the  first  objection  I  reply  that  the  criminal  law  is  built  up  of  the 
dicta  of  single  judges,  and  that  I  feel  no  inclination  to  examine  oritio- 
ally  and  overrule  a  set  of  decisions  which  seem  to  me  founded  in  good 
sense  and  conducive  to  the  public  good.  Practical  wisdom,  rather  than 
scientific  exactness,  seems  to  me  to  be  the  thing  to  aim  at  in  a  branch 
of  the  law  which  is  concerned  with  the  afiaurs  of  men,  generally  speak- 
ing, in  their  simplest  and  least  complicated  forms.  In  such  a  case  as 
tliis  the  spectators  really  make  the  fight ;  without  them  and  in  the  ab- 
sence of  any  one  to  look  on  and  encourage,  no  two  men,  having  no 
cause  of  personal  quarrel,  would  meet  together,  in  solitude,  to  knock 
one  another  about  for  an  hour  or  two.  The  brutalizing  effects  of  prize- 
fights are  chiefiy  due  to  the  crowd  who  resort  to  them,  and  if  I  find  the 
Judges  of  great  reputation  saying  in  various  phrases  and  on  various 
occasions,  what  Justices  Littledale  and  Patteson  said  in  the  cases  I 
have  mentioned,  and  that,  in  consequence,  the  voluntary  spectators  of 
a  prize-fight  have  been  convicted  of  an  assault,  I  will,  if  I  can,  afiSrm 
such  a  conviction,  and  uphold  the  authority  of  the  judges  on  whose 
decisions  it  is  based. 

I  reply  to  the  second  objection,  that  it  hardly  ever  happens  that  the  . 
circumstances  of  two  cases  are  exactly  the  same,  but  the  words  of  the 
judges  are  general,  and  will  include  the  case  before  us,  and  that  I  see 
no  distinction  in  principle  between  the  persons  to^whom  the  judges  ap- 
plied their  doctrine  and  the  persons  to  whom  it  is  sought  to  apply  the 
doctrine  here.  If  a  surgeon  who  attends  a  duel  to  save,  if  possible, 
the  lives  therein  imperiled,  attends  it  as  a  criminal,  I  can  see  no  sort  of 
reason  why  the  spectator  of  a  prize-fight  should  not,  if  there  be  fair 
authority  for  the  position,  be  held  as  guilty  as  the  prize-fighters  them- 
selves. 

It  must  be  remembered  that  in  all  these  cases  of  constructive 
assaults  and  constructive  felonies,  we  get  beyond  the  region  of  actual 
fact  into  that  of  positive  legal  inference.  A  second  in  a  duel,  perhaps, 
does  no  physical  act  at  all ;  a  man  who  stands  outside  a  house  while  his 
fellow  burglar  goes  inside  and  is  guilty  of  violence,  does  not,  in  actual 
fact,  break  and  enter,  yet  such  persons  are,  wrongly  or  rightly,  held  as 
guilty  as  the  actual  duelist  or  the  actual  burglar.  The  man  who  keeps 
the  ropes,  or  goes  round  to  collect  contributions,  no  more  really  assaults 
any  one  than  a  mere  spectator^  but  some  of  my  learned  brothers  at  any 
rate  would  hold  that  such  men  are  properly  to  be  held  guilty  of  assault. 
Once  granted  that  an  actual  physical  participation  in  the  assault  is  not 
1  Defences.  52 
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with  an  poMibfe  rtapctt  agatnst  dimvii^a 
klUierio  hare  not  drawn,  which  I  hsre  girai  wj  renHos  for  thhiking 
tbae  Is  no  l^gal  princ^de  In  dnwiog,  and  which  It  w3l,  I  think,  be 
"werj  wiiichiffous  in  pfactice  to  draw. 

I  am  of  opinion  that  tiie  three  priaoBcrs  here  WBaat  betaken  on  tins 
eridenoe  to  hare  been  ^leetaton  of  a  priae4l^  in  tiie  abore  wifwtifliiHl 
•ease;  tiiattiie  aothoiitiea  diow  that  aoA  epectitora  are  gnilty  of  i8- 
•aolt  and  tiiat  thefefore  tte  cGreetifln  of  Ae  HiainHan  was  eoneek  snd 
the  conriction  afaoald  be  affirmed.  B  is  trae  that  tiie  jury  bare  ex- 
preeaed  tliefr  opinion  tiiat  thej  £d  not  aid  or  abet,  but  then,  as  they 
found  tlie  prisoners  gnilty,  tfa^  most  be  taken  to  tiare  meant  tiist  the 
prisoners  did  not  do  an j  outward  act  of  aiding  or  abetting,  wlndi,  lor 
the  reasons  I  have  aheady  given,  appears  to  me  immateriaL 

OtnmeUtm  qmaAed. 


OMI88IOH  TO  FREYENT  CBDCE— FEBlOmHG  BAWDY  HOUSE  IN 

LEASED  FBEMISES. 

AnTtAWAiffR  V.  State. 

[4  Iowa,  641.] 
In  the  Supreme  Court  of  Jotoo,  1867. 


Bawdr  Hon— — Te—or  sad  Tt— oe.~Under  a  statute  prnitrtiiag  t 
leMor  of  a  boose  wbo  shall  knowingly  permit  his  lessee  to  use  the  same  for  thepurpoM 
of  prostitntion  and  lewdness,  a  mere  fsflnre  to  interfere  or  to  prosecBte  so  aa  to  prefCBt 
the  illegal  nsewHl  not  render  the  lessor  liable. 

S.  —laatanieticma.— Where  apartjrwaa  Indicted  for  baring  knowing  pemtttad  Idi 
lessee  to  use  the  premises  for  the  purpose  of  prostitatlon  and  lewdnees,  the  oonrt  in- 
stmeted  the  Jnry  aa  fdllows:  **  If  the  defendant  leased  the  premises  for  a  legal  sad 
proper  purpose,  not  knowing  that  tbej  were  to  be  used  for  an  Illegal  pmpoee,  but  sftcr 
the  lease  was  executed  the  lessees  kept  a  place  of  prostitatlon  and  lewdneaa,  and  the 
defendant  had  knowledge  of  snch  illegal  use,  and  took  no  means  to  prerant  tiie  same, 
he  would  be  liable  to  indietment^**  ITsId,  error. 

Erbob  to  the  Des  Moines  Circuit  Court 

The  defendant  was  indicted  for  having  leased  a  house,  knowing  that 
the  lessee  intended  to  use  the  same  as  a  place  or  resort  for  the  purpose 
of  prostitution  and  lewdness,  and  for  having  knowingly  permitted  such 
lessee  to  use  the  same  for  such  purpose. '  It  would  seem  that  there  was 
no  testimony  to  sustain  the  charge,  that  he  leased  the  house  with  the 
knowledge  that  it  would  be  so  used ;  and  that  the  prosecution  rehed 
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for  a  conTiction  upon  the  charge  that  he  knowingly  permitted  the  same. 
On  this  subject,  the  court  instructed  the  Jury  Hiat  if  the  defendant 
leased  the  premises  for  a  legal  and  proper  purpose,  not  knowing  that  it 
was  to  be  used  for  an  ill^al  purpose ;  but  after  the  lease  was  executed, 
the  lessees  kept  a  place  of  prostitution  and  lewdness,  and  the  defend- 
ant had  knowledge  of  such  illegal  use,  and  took  no  means  to  prevent 
Bame,  he  would  be  liable  under  the  indictment.  To  this  instruction 
defendant  excepted,  and  there  being  a  verdict  and  judgment  of  guilty, 
he  now  prosecutes  this  writ  of  error. 

J.  O.  and  B.  J.  HaUj  for  plaintift  in  error. 

Samuel  A.  RicCf  Attorney-General,  for  the  State. 

Wright,  C.  J.  The  law  provides  that  if  any  person  let  any  house, 
knowing  that  the  lessee  intends  to  use  it  as  a  place  or  resort  for  the 
purpose  of  prostitution  and  lewdness,  or  knowingly  permit  such  lessee 
to  use  the  same  for  such  purpose,  he  shall  be  punished  by  fine,  etc.^ 
The  material  inquiry  in  the  case  is,  what  is  the  true  meaning  of  the 
word  permit,  as  here  used?  We  think  the  construction  given  it  by  the 
court  below  improperly  changes  the  burden  of  proof.  The  construction 
assumes  that  if  it  is  once  shown  that  a  lessor  has  knowledge  that  the 
premises  leased  are  used  for  the  illegal  purpose,  he  must  show  that  he 
took  some  steps  to  prevent  the  same  if  he  would  avoid  liability.  In  our 
opinion  mere  inaction  on  his  part,  or  a  failure  to  take  some  steps  to 
prevent  the  illegal  use,  is  not  permitting  it,  in  the  sense  contemplated  in 
this  section.  The  permission  to  do  a  particular  thing  would  imply  an 
afSrmative  consent,  or  assent,  to  it,  rather  than  a  failure  to  act  to  pre- 
vent it,  or  the  want  or  absence  of  action.'  It  is  true  that  a  failure  to 
prohibit  may  be  said  to  amount  to  a  license  or  permission  to  do  a  par- 
ticular act ;  and  in  this  sense,  the  word  permit  is  sometimes  used.  But 
this  is  believed  to  be  its  secondary,  rather  than  its  primary,  significa- 
tion. When  thus  used,  it  implies  that  the  party  has  it  in  his  immediate 
power  to  prevent  the  act  or  thing;  and  having  failed  to  prohibit  the 
same,  it  may  well  and  safely  be  concluded  that  he  permitted  it.  When, 
however,  as  in  the  case  before  us,  the  offense  on  the  part  of  those 
keeping  the  house  could  only  be  prohibited  by  a  legal  prosecution ;  and 
where  the  occupants  could  in  no  sense  be  said  to  be  so  far  under  the 
control  of  the  lessor,  as  that  his  mere  dissent  or  order  would  amount  to 
a  prohibition,  we  can  not  believe  that  his  failure  to  act,  or  to  prohibit, 
would  amount  to  a  permission. 

To  make  the  party  liable  under  this  statute,  there  must  be  on  his 
part  a  consent  to  such  use,  either  expressly  given,  or  given  by  his  silent 
acquiescence.  Where  the  consent  is  expressly  given,  there,  of  course^ 
would  be  no  difficulty  in  showing  that  he  permitted  the  use. 

1  Oode,  860. 8719. 
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What  shall  be  said  to  amount  to  a  silent  acquiescence  it  is  impossible 
to  determine  from  any  rule  applicable  to  all  cases  which  may  arise. 
For  the  purposes  of  this  case  it  is  sufficient  to  say  that  a  mere  failure 
to  interfere,  or  to  prosecute,  so  as  to  prevent  the  illegal  use,  can  not  be 
construed  to  amount  to  a  permission,  or  to  a  silent,  a£Srmatiye  acqui- 
escence in  such  use. 

The  State  must  show  such  acts  or  drcumstanoes  as  shall  satisfy  the 
jury  that  the  lessor,  having  knowledge  that  the  house  was  being  used 
for  the  illegal  purpose,  after  the  execution  of  the  lease,  not  only  re- 
mained inactive,  but  assented  or  consented  to  such  use ;  and  it  is  not 
for  him  to  show  that  he  took  some  step  to  manifest  his  dissent  or  dis- 
approbation. 

JvdgmenJt  reversed j  and  cause  refnandedfor  trial  de  now>. 


OlilSSION— BAWDY  HOUSE  —  LANDLORD  AND  TENANT. 

R.  V.  Barbett. 

TL.  &  C.  S68.] 

In  the  English  Court  for  Crown  Cases  Reserved^  1862, 

The  Prlfloner  wbm  the  Owner  of  a  house  which  he  let  to  a  weekly  tenant  who  oondnetod 
ii  as  a  bawdy  house.  The  prisoner  deiiyed  no  increase  of  rent  by  reason  of  the  natoxe 
of  the  occupation;  but  although  he  had  notice  of  the  use  to  which  the  house  was  ap- 
plied,  he  took  no  steps  to  put  an  end  to  the  nuisance.  Heid,  that  he  could  not  be  eon- 
yioted  of  keeping  a  bawdy  house. 

The  following  case  was  stated  by  the  Assistant  Judge  of  the  Mddle- 
sex  Sessions. 

Thomas  Barrett  was  tried  before  me  at  the  Middlesex  Sessions  in  No- 
vember, 1862  y  upon  an  indictment  which,  in  the  first  and  second  counts, 
charged  him  and  two  other  persons  with  keeping  a  common  bawdy- 
house  and  disorderly  house,  in  the  parish  of  St.  George  in  the  East,  and 
in  two  other  counts  charged  him  alone  with  keeping  another  common 
bawdy  house  and  disorderly  house  in  the  same  parish. 

The  houses  in  question  were  proved  to  be  common  bawdy  houses,  and 
that  robberies  had  been  frequently  committed  in  them  by  prostitates 
and  other  idle  and  disorderly  persons  who  frequented  them  by  day  and 
night.  The  evidence  against  the  other  defendants  who  were  included  lis 
the  indictment  was  conclusive ;  and  no  question  arises  as  respects  them. 

The  evidence  against  Thomas  Barrett  in  addition  to  the  proof  as  to 
the  nature  of  the  houses  was  that  he,  Thomas  Barrett,  was  the  owner  of 
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both  houses,  which  he  let  to  weekly  tenants,  and  that  he  had  been  re- 
peatedly remonstrated  with  as  to  the  manner  in  which  the  houses  were 
conducted,  and  called  upon  to  interfere  so  as  to  abate  the  nuisance. 
Of  these  warnings  he  took  no  notice,  and  some  months  before  the 
prosecution  was  instituted  he  was  served  with  a  written  notice  to  the 
effect  that  the  police  and  Inhabitants  complained  of  the  vicious  and  dis- 
orderly conduct  of  his  tenants,  and  that  unless  he  took  steps  for  re- 
moving ihem  and  for  the  discontinuance  of  the  unlawful  practices 
which  for  a  long  time  had  been  carried  on,  and  still  were  carried  on  in 
his  said  houses,  an  indictment  would  be  preferred  against  him  and  all 
other  parties  concerned  in  the  unlawful  practices  complained  of,  and 
that  in  that  case,  the  notice  then  served  would  be  given  in  evidence 
against  him. 

The  defendant,  Thomas  Barrett,  took  no  steps  with  thd  view  of  com- 
plying, but  continued  to  go  to  the  houses  and  receive  the  rent  from  the 
occupiers  every  week  until  the  present  prosecution  was  commenced. 

It  was  not  proved  that  the  defendant  obtained  any  additional  rent  by 
reason  of  the  nature  of  the  occupation. 

The  prisoner's  counsel  contended  that  there  was  no  evidence  for  tbe 
Jury  to  consider ;  but  as  I  stated  that  I  should  take  their  opinion  upon 
the  facts,  he  addressed  the  jury. 

I  told  the  Jury  that  if  they  were  satisfied  that  the  defendant  well 
knew  the  purposes  for  which  the  houses  were  occupied,  and  having  the 
power  of  removing  the  tenants  by  a  week's  notice,  had  continuously 
permitted  them  to  remain  and  conduct  them  as  common  bawdy  houses, 
notwithstanding  warnings  and  notices  given  him,  that  they  should  find 
him  guilty. 

The  Jury  found  the  defendant  guilty,  and  I  have  to  request  the  Judg- 
ment of  this  honorable  court  whether  the  conviction  can,  in  point  of 
law,  be  sustained.  The  defendant  has  been  admitted  to  bail  until  the 
decision  of  this  honorable  court  is  pronounced. 

The  indictment  was  as  follows :  — 

Middlesex  >  The  jurors  for  our  lady  the  Queen,  upon  their  oath, 
TO  WIT.  )  present  that  Thomas  Barrett,  James  Edwards  and  Mary 
Edwards,  on  the  1st  day  of  January,  in  the  year  of  our  Lord  1862,  and 
on  divers  other  occasions  and  times  between  that  day  and  the  day  of 
taking  this  inquisition  at  the  parish  of  St.  Botolph  without  Aldgate,  in 
the  county  of  Middlesex,  a  certain  common  bawdy  house  unlawfully 
and  wickedly  did  keep  and  maintain,  and  in  the  said  house  for  filtliy 
lucre  and  gain  divers  evil  disposed  persons  as  well  men  as  women  and 
whores  on  the  days  and  times  aforesaid,  as  well  in  the  night  as  in  the 
day  then  unlawfully  and  wickedly  did  receive  and  entertain,  and  in 
wUch  said  house  the  said  evil  disposed  persons  and  whores  by  the  con- 
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sent  and  procurement  of  the  said  Thomas  Barrett,  James  Edwards  mpA 
Mary  Edwards,  on  the  days  and  times  aforesaid  did  commit  whoredom 
and  fornication  whereby  divers  unlawful  assemblies,  riots,  routs, 
affrays,  disturbances,  and  violations  of  the  peace  of  our  said  lady  the 
Queen,  and  dreadful,  filthy  and  lewd  offenses  in  the  same  house  on  tile 
days  and  times  aforesaid,  as  well  in  the  night  as  in  the  day,  were  there 
committed  and  perpetrated  to  the  great  damage  and  common  nuisanoe 
of  all  the  liege  subjects  of  our  said  lady  the  Queen,  in  manifest  deetrao- 
tion  and  subyersion  of  youth  and  other  people  in  their  manners,  conve^ 
sation,  estate  and  obedience,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Second  count.  And  the  Juxotb  aforesaid  upon  their  oath  aforesaid 
do  further  present  that  the  said  Thomas  Barrett,  James  Edwards  and 
Mary  Edwards  on  the  said  first  day  of  January,  in  the  year  aforesaid 
and  on  other  days  and  times  aforesaid  with  force  and  arms  at  the  parish 
aforesaid  in  the  county  aforesaid  a  certain  common  ill-govemed  and 
disorderly  house  unlawfully  and  wickedly  did  keep  and  malntaiQ 
and  in  the  said  house  for  filthy  lucre  and  gain  certain  evil  disposed  pe^ 
sons  as  well  men  as  women  of  evil  name,  fame  and  conversation  to 
frequent  and  come  together  on  the  days  and  times  aforesaid  then  un- 
lawfully and  wickedly  did  cause  and  procure  and  the  said  persons  in  the 
said  bouse  at  unlawful  times  as  well  in  the  night  as  in  the  day  on  the 
days  and  times  aforesaid  there  to  be  and  remain  drinking,  tippling, 
cursing,  swearing,  quarreling  and  otherwise  misbehaving  themselves 
unlawfully  and  wickedly  did  permit  and  suffer  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  or  our  said  lady  the  Queen 
then  inhabiting  and  being,  to  the  evil  example  of  all  otiier  persons 
and  against  the  peace  of  our  lady  the  Queen,  her  Crown  and  dignity. 

This  case  was  argued  on  the  22d  of  November,  1862,  before  Pollock, 
C.  B.,  WiGHTMAK,  J.,  Williams,  J.,  Chaknell,  B.,  and  Mellob,  J. 

Ribtorij  for  the  prisoner.  This  indictment  is  substantially  for  keep- 
ing a  bawdy  house.  The  defendant  is  the'  landlord  of  the  house  and 
has  the  power  to  prevent  the  nuisance,  but  does  not.  That  is  not 
equivalent  to  keeping  the  house.  The  cases  where  a  landlord  has  been 
held  liable  for  a  continuing  nuisance  are  collected  and  revised  in  Rich 
V.  Basterfidd^  where  an  action  was  brought  against  A.  the  owner  of 
premises,  for  a  nuisance  arising  from  smoke  issuing  out  of  a  chlnmey  to 
the  prejudice  of  the  plaintiff  in  his  occupation  of  an  adjoining  messu- 
age, on  the  ground  that  A.  having  erected  the  chimney  and  let  the 
premises  with  the  chimney  so  erected  had  implicitly  authorized  the 
lighting  of  a  fire  therein.    The  court  however  held  that  the  action 

1  i  0.  B.  78S ;  16  L.  J.,  0.  p.  S7S. 
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would  not  lie.  It  Is  true  that  the  defendant  had  notice  of  the  purpose 
for  which  the  premises  were  used ;  but  was  he  bound  to  act  on  that 
notice?    Is  such  notice  equivalent  to  knowledge? 

WiGHTMAN,  J.  It  is  not  Stated  as  a  fact  in  this  case  that  the  premises 
were  used  for  this  purpose  with  the  knowledge  and  assent  of  the  land- 
lord. 

Ribton.  It  is  not.  If  the  landlord  had  entered  for  the  purpose  of 
turning  the  tenant  out,  he  would  have  been  guilty  of  a  trespass. 

WiLUAMS,  J.  The  not  giving  the  tenant  notice  to  quit  is  not  equiv- 
ident  to  keeping  the  house. 

Bibton.  It  is  not.  There  Is  also  the  case  of  ItusseU  v.  BricMt^ 
where  it  was  held  that  a  person  who  lets  for  hire  by  the  evening  a 
place  of  dramatic  entertainment  for  the  public  performance  of  songs 
and  music  and  provides  the  hirer,  who  performs  songs  and  music  which 
he  has  not  liberty  to  perform,  with  light,  benches,  etc.,  is  not  guilty  of 
representing  the  songs  and  music  or  of  causing  them  to  represented 
within  the  meaning  of  the  8  and  4  William  IV.^ 

Poland^  for  the  Crown.  It  is  admitted  that  the  landlord  is  not 
liable  where  the  nuisance  is  established  after  the  letting.  But  it  is  con- 
tended that  it  is  otherwise  when  he  lets  the  house  with  a  knowledge  of 
the  purpose  to  which  it  is  to  be  applied  and  assenting  thereto.  Sup- 
pose a  man  were  to  let  a  house  with  an  express  stipulation  that  it  should 
be  used  as  a  brothel,  he  would  be  a  trespasser  after  the  lease  was 
.granted,  yet  surely  he  would  be  a  party  to  the  keeping  of  the  house.  ' 

Chanmell,  B.    Do  you  say  that  he  is  within  the  25  George  11.^ 

Poland*  He  is  liable,  though  absent,  if  he  is  a  party  to  the  con- 
ducting of  the  house.  The  25  George  11.,^  is  intended  to  assist  in  the 
suppression  of  brothels  by  enabling  the  Judge  to  inflict  punishments  on 
the  actual  occupier,  although  he  is  not  the  owner.  The  owner  however 
is  not  the  less  liable  if  he  can  be  discovered.  Bich  v.  Basterfiddy^  is  dis- 
tinguishable. The  tenant  there  might  have  burnt  coke  and  then  there 
would  have  been  no  nuisance  at  all.  Suppose  in  that  case  there 
had  been  an  understanding  between  the  landlord  and  tenant,  that  the 
tenant  was  to  use  bad  coal  and  damp  straw.  Surely  in  that  case  the 
landlord  would  have  been  liable.  Whether  or  no  the  landlord  partici- 
pates in  the  nuisance  is  a  question  for  the  Jury.  It  was  so  left  in  this 
case ;  and  the  Jury  found  the  prisoner  guilty  upon  that  direction. 

BibtOTif  in  reply.  Bich  v.  Basterfidd  is  in  point,  for  here  as  well  as 
there  the  tenants  had  an  option  whether  they  would  use  the  premises 
.so  as  to  be  a  nuisance  or  not.    In  that  case  CressweU,  J.,  says :  ^  *^It 
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appears  to  ns  that  if  a  landlord  lets  premises  not  in  themselves  a  nuis- 
ance, but  which  may  or  may  not  be  used  by  the  tenant  so  as  to  be- 
come a  nuisance,  and  it  is  entirely  at  the  option  of  the  tenant  so  to  use 
them  or  not,  and  the  landlord  receives  the  same  benefits  whether  they 
are  so  used  or  not,  the  landlord  can  not  be  made  responsible  for  the 
acts  of  his  tenant/' 

Cur.  adv.  vuU. 

The  judgment  of  the  court  was  delivered  on  the  29th  of  November, 
1862 ,  by  Pollock,  C.  B.  This  indictment  can  not  be  supported*  Tliere 
was  no  keeping  of  the  house  by  the  defendant.  He  was  only  the  owner 
of  the  house  letting  it  to  another  who  used  it  for  improper  porposes 
with  which  the  defendant  had  nothing  to  do.  He  derived  no  increase 
of  rents  from  the  traffic  there  carried  on,  nor  had  he  anything  to  do  with 
the  immoral  part  of  the  transaction,  except  in  knowing  that  it  might 
or  might  not  be  used  as  a  bawdy  house.  My  brother  Whxiams  has 
weD  expressed  the  ground  of  our  decision  in  saying  that  the  not  giving 
a  notice  to  quit  was  not  equivalent  to  keeping  a  bawdy  house. 

Conviction  quashed. 


OlflSSION  —  KEEPING  BAWDY  HOUSE. 

B.  V.  Stannard. 

[9  Cox,  406.] 

In  the  English  Court  of  Criminal  Appeal^  1863, 


▲  Z«andloxd  waa  indioted  for  Keapinff  and  maintaining  in  tiie  lint  oonnt,  a  oommoit 
bawdy  house,  and  in  the  seoond,  a  disorderly  honae.  It  was  proyed  that  the  honse  waa 
let  out  in  apartments  to  young  women  by  distinct  takings,  as  weekly  tenanta,  but  the 
landlord  did  not  occupy  any  part,  nor  keep  the  key,  nor  reserve  to  himself  any  right  of 
entry.  The  tenants  occupied  the  houae  as  a  brothel,  ao  as  to  oauae  it  to  be  a  scandal  to 
the  neighborhood,  the  only  profit  the  landlord  deriyed  waa  an  inoreaaed  rent.  Oom- 
plainta  were  made  to  the  landlord,  and  he  well  knew  the  uaea  to  which  the  apartmenta 
were  applied  by  his  tenants,  but  he  took  no  stepa  to  remore  the  lodgera:  ksid,  upon 
theae  facts,  that  the  landlord  did  not  *'  keep  or  maintain  "  a  bawdy  house  or  a  die- 
orderly  houae. 

Case  reserved  by  Cockbubh,  C.  J.,  for  the  opinion  of  this  court* 
Samuel  Stannard  was  tried  before  me  at  the  last  assizes  for  the  county 
of  Suffolk  upon  the  following  indictment :  — 

Suffolk,     ^     The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
TO  WTi :     )  present,  that  Samuel  Stannard,  on  the  first  day  of  Jan- 
uary in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  fifty- 
nine,  and  divers  other  days  and  times  between  that  day  and  the  day  of 
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taking  the  inqiiisition,  at  the  parish  of  St.  Maiy  Key,  in  the  borough  of 
Ipswich,  in  the  county  aforesaid,  unlawfully  did  keep  and  maintain  a 
certain  common  bawdy  house,  and  in  the  said  house,  for  the  lucre  and 
gain  of  him,  the  said  Samuel  Stannard,  certain  persons,  as  well  men  as 
women,  of  evil  name  and  fame,  then  and  there,  and  on  the  said  other 
days  and  times,  there  unlawfully  and  willfully  did  cause  and  procure  to 
frequent  and  come  together  of  said  men  and  women  and  whores  in  the 
said  house  of  the  said  Samuel  Stannard,  at  unlawful  times,  as  well  in 
the  night  as  in  the  day,  then  and  there  and  on  the  said  other  days  and 
times  there  to  be  and  remain  drinking,  tippling,  whoring,  and  otherwise 
misbehaving  themselves,  unlawfully  and  willfully  did  permit,  and  yet 
doth  permit,  to  the  great  damage  and  nuisance  of  aU  the  liege  subjects 
of  our  said  Lady  the  Queen,  then  inhabiting,  being,  residing,  and  pass- 
ing, to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

And  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  said  Samuel  Stannard,  to  wit:  on  the  said  first  day  of 
January,  in  the  year  aforesaid,  and  on  the  said  other  times  and  days 
aforesaid,  at  the  said  parish  of  St.  Mary  Key,  in  the  borough  aforesaid, 
in  the  county  aforesaid,  unlawfully  did  keep  and  maintain  a  certain 
common,  ill-governed,  and  disorderly  house,  and  in  the  said  last-men* 
tioned  house,  for  the  lucre  and  gain  of  him,  the  said  Samuel  Stannard, 
certain  persons,  as  well  men  and  women,  of  evil  name  and  fame,  and  of 
dishonest  conversation,  then  and  there  and  in  the  said  other  days  and 
times,  there  unlawfully  and  willfully  did  cause  and  procure  to  frequent 
and  come  together,  and  the  said  men  and  women,  in  the  said  house  of 
him,  the  said  Samuel  Stannard,  at  unlawful  times,  as  well  in  the  night  as 
in  the  day,  then  and  there  and  on  the  said  other  days  and  times,  there 
to  be  and  remain  drinking,  tippling,  whoring,  and  otherwise  misbehav- 
ing themselves,  unlawfully  and  willfully  did  permit,  to  the  great  dam- 
age and  common  nuisance  of  all  the  liege  subjects  of  our  Lady  the 
Queen,  then  inhabiting,  being,  residing,  and  passing,  to  the  evil  exam- 
ple of  all  others  in  the  like  case  offending,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

The  facts  proved  were  as  follows :  -^ 

The  house  in  question  was  inhabited  entirely  by  women  who  lived  by 
prostitution  openly  carried  on,  and  whose  conduct  was  often  riotous 
and  grossly  indecent,  so  as  to  be  a  scandal  and  offense  to  the  neighbor- 
hood. 

The  defendant  was  the  owner  of  the  house,  but  he  occupied  no  part 
of  it,  neither  did  he  keep  the  key,  or  reserve  to  himself  any  right  of 
entry.  The  apartments  throughout  the  house  were  let  to  weekly  ten- 
ants, who  occupied  separately  under  distinct  takings,  each  lodger  hav- 
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leg  her  own  room,  her  own  key,  and  a  door  opening  either  into  the 
street,  or  into  a  passage  connecting  with  the  street. 

The  defendant  had  nothing  whatever  to  do  with  the  management  of 
the  house  (if,  indeed,  a  house  thus  divided  into  distinct  and  separate 
holdings  could  be  said  to  be  managed  as  a  house),  or  any  part  of  it. 

He  received  no  share  of  the  earnings  of  the  women,  nor  did  he  derive 
any  benefit  therefrom,  except  so  far  as  he  may  be  said  to  have  done  so 
indirectly  from  their  ability  to  pay  their  rent  being  thereby  increased. 

He  had  no  control  over  the  tenants,  except  such  as  might  arise  indi- 
rectly from  his  power  as  landlord  to  determine  one  tenancy  from  one 
week  to  another.  He  only  went  to  the  house  to  collect  the  weekly  rent 
from  the  different  lodgers,  or  when  being  pressed  by  the  complahits  of 
the  neighbors,  he  went  (as  sometimes  happened)  to  endeavor  to  prevail 
on  the  inmates  to  be  more  orderly  in  their  behavior. 

On  the  other  hand,  it  was  abundantly  dear,  that  he  perfectly  well 
knew  the  use  to  which  the  apartments  were  applied  by  the  sevenJ 
lodgers,  and  that  he  let  the  apartments  with  a  f  uU  knowledge  that  they 
would  be  applied  to  the  purposes  of  prostitution,  and  with  a  p^ect 
assent  on  his  part  to  their  being  so  applied. 

A  question  presented  itself  whether,  under  these  drcnmstances,  the 
defendant  could  be  considered  as  having  '*kept"  the  house  in  the 
legal  sense  of  that  term. 

Entertaining  serious  doubt  how  far  the  indictment  could,  on  the  state 
of  facts  I  have  stated,  be  supported,  I  thought  it  best,  on  the  whole,  to 
direct  a  verdict  of  guilty,  reserving  the  case  for  the  consideration  of 
this  court.  Coosbubh. 

No  counsel  appeared  for  the  prisoner. 

November  22 j  1862.  — Metcalfe  (Orridge  with  him),  for  the  proeecn- 
tion.  It  is  submitted  that  the  conviction  was  right.  The  25  Greoige 
m.,^  defines  who  shaU  be  deemed  to  be  the  keeper  of  a  bawdy  house, 
*'  and  whereas  by  reason  of  the  many  subtle  and  crafty  contrivances  of 
persons  keeping  bawdy  houses,  gaminghouses,  and  other  disorderly 
houses,  it  is  diflftcult  to  prove  who  is  the  real  owner  or  keeper  thereof, 
by  which  means  many  notorious  offenders  have  escaped  pumshment,  be 
It  enacted,  that  any  person,  who  shaU  at  any  time  hereafter  appear,  act, 
or  behave  him  or  herself  as  master  or  mistress,  or  as  the  person  having 
the  care,  government,  or  management  of  any  bawdy  house,  gaming 
house,  or  other  disorderly  house,  shall  be  deemed  and  taken  to  be  the 
keeper  thereof,  and  shall  be  liable  to  be  prosecuted  and  punished 
as  such,  notwithstanding  he  or  she  shall  not,  in  fact,  be  the  real  owner 
or  keeper  thereof."     [Pollock,  C.  B,  — What  did  the  landlord  do  here 

1  eh.  38,  Beo.  8. 
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jts  master  or  mistress?]  He  let  it  out  to  young  women  and  so  made 
himself  responsible  for  the  nuisance.  The  depositing  of  naptha  in  large 
quantities  in  a  warehouse  has  been  held  to  be  indictable  as  a  nuisance.^ 
So  in  Begina  v.  Moore^  the  defendant  was  held  indictable  for  keeping 
a  pigeon  shooting  ground,  and  thereby  causing  persons  to  come  upon 
the  highway  adjoining  with  guns  to  shoot  the  stray  pigeons.  So,  here, 
the  landlord  may  be  said  to  bring  these  young  women  togeth^,  know- 
ing their  way  of  life  and  to  what  uses,  in  all  probability,  the  apartments 
will  be  applied.  [Pollock,  C.  B.  —  No  doubt  the  lodgers  were  each 
liable  for  keeping  a  bawdy  house ;  ^  but  in  what  sense  does  the  landlord 
keep  the  house  so  as  to  make  him  liable  ?]  He  knew  the  uses  to  which 
the  house  was  to  be  applied,  and  so  was  an  accessory  before  the  fact ; 
and  under  24  and  25  Victoria,^  was  liable  to  be  indicted  as  a  principal 
offender.  He  had  the  power  of  determining  the  tenancies,  and  neglect- 
ing to  do  so  was  aiding  and  abetting  the  lodgers  in  so  using  the  house. 
In  Bex  y.  PedXe^^^  it  was  held  that  the  landlord  of  premises  let  out  on 
short  tenancies  was  liable  for  a  nuisance  aiising  during  the  tenancy,  that 
being  the  consequence  of  the  nature  of  the  erection.  So  here,  the  nui- 
sance arises  from  letting  the  rooms  to  these  young  women  with  fuU 
knowledge  of  their  way  of  life.  In  Thcm.'pwik  v.  &t&M>n,®  the  defend- 
ants were  held  liable  for  continuing  a  nuisance  from  a  building  erected 
under  their  superintendence,  although  they  had  no  right  to  enter  upon 
the  land  to  remove  it.  The  cases  of  Rex  y.  Medley ^^  and  Bich  v.  Baster^ 
,flddy^  were  also  referred  to. 

Cur.  adv.  vuU. 

No  counsel  appeared  for  the  prisoner. 

Nov.  24^  1863.  —  Pollock,  C.  B.  In  this  case  the  facts  were  that 
the  prisoner,  being  owner  of  a  house,  had  let  out  the  whole  of  it  in  dif- 
ferent apartments  to  young  women  whose  habits  were  not  of  the  most 
moral  kind.  The  prisoner  retained  no  part  of  the  house,  and  had  no 
control  over  any  part  of  it  whatever.  No  doiibt  the  persons  to  whom  it 
was  let,  and  who  used  it  for  inmioral  purposes,  were  themselves  indicta- 
ble. The  prisoner,  however,  was  indicted  for  keeping  a  disorderly 
house,  and  we  are  of  opinion  that,  whatever  other  offense  he  may  have 
been  guilty  of,  he  was  not  guilty  of  the  crime  of  keeping  a  disorderly 
house.  He  did  not  keep  the  house,  nor  was  any  part  of  it  kept  by  him. 
He  had  no  right  to  let  any  one  in  or  refuse  admission  to  any  one  during 
the  tenancy.  We  are,  therefore,  of  opinion  that  the  house  was  not  kept 
by  him,  and  that  the  conviction  ought  to  be  quashed. 

Conviction  quashed. 

1  Beg.  9.  Litter,  7Coz  Or.  Oaa.  84S.  •  1  A.  A  B.  821. 
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0MI8SI01I— LEASING  HOUSE  FOB  BAWDY  HOUSE— TEXAS  CODE. 

Albebtson  V.  State. 

[5  Tex.  App.  89.] 

In  the  Court  of  Appeaia  of  TemSj  1878. 

TiMOwiMrofaHoiifleUnotgiiiltjof  ftn  oifense  under  the  laws  of  this  StAte  for  leMinr 
his  house  to  a  tensnt,  knowing  that  It  Is  to  be  kept  for  the  purpose  of  public  prostlta- 
tlon. 

Appeal  from  the  County  Court  of  Smitli.  Tried  below  before  the 
Hon.  G.  W.  Smith,  County  Judge. 

IT.  8.  Hemdon^  for  the  appellant. 

George  McCormUk^  Assistant  Attomey-Greneral,  for  the  State. 

EcTOB,  P.  J.  The  appellant,  Thomas  Albertson,  was  conyicted  in 
the  County  Court  of  Smith  County  of  keeping  a  disorderly  house,  for 
the  purpose  of  public  prostitution,  and  the  case  is  now  before  us  on 
appeal.  Passing  over  all  the  other  points  presented  in  the  record,  we 
will  proceed  to  consider  what,  on  both  sides,  is  conceded  to  be  the 
main  question  in  the  case,  and  it  is  this:  ^'  Is  the  owner  of  a  house, 
who  rents  it  to  another  with  a  knowledge  that  it  is  to  be  kept,  and 
which  is  accordingly  kept,  for  the  purpose  of  public  prostitution,  guilty 
as  the  keeper  of  such  house?  " 

If  the  common  law  was  in  force,  we  would  have  but  little  difficulty  in 
answering  the  question.  At  common  law,  all  disorderly  inns,  bawdy 
houses,  gaming  houses  and  the  like,  are  public  nuisances,  and  indictar 
ble  as  such.^ 

Mr.  Wharton  says:  ^'At  common  law,  it  is  an  indictable  offense  to 
keep  a  house  of  ill-fame  for  lucre,  or  to  let  a  house,  knowing  it  to  be 
used  for  the  purposes  of  prostitution,  though  in  New  York  the  last 
point  was  once  ruled  differently,  and  it  was  laid  down  that  to  rent  a 
house  to  a  woman  of  ill-fame,  with  the  intent  that  it  should  be  kept  for 
the  purposes  of  public  prostitution,  is  not  an  offense  punishable  by  in* 
dictment,  though  it  be  so  kept  afterwards.  Perhaps,  however,  the  doo 
trine  held  in  the  latter  case  was  somewhat  qualified,  as  It  was  declared 
that  when  it  appeared  that  the  owner  of  land  had  either  created  a  nui- 
sance, or  continued,  or  in  any  wise  sanctioned  its  creation  or  continuance, 
he  was  indictable.^ 

Mr.  Bishop,  in  his  commentaries  on  the  criminal  law,  says:  **  Proba- 
bly the  true  view  is,  that  whenever  a  man  lets  a  house,  knowing  the  les- 
see to  intend  it  as  a  bawdy  house,  he  is  indictable  immediately  for  tfae^ 

I  i  Oooleys  Bla.  168.  s  Whart  Or.  Law.  SS9S. 
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eriminal  attempt,  whether  the  lessee  uses  the  house  or  not.  If  he 
does  so  use  it,  then  the  lessor  may  still  be  holden  criminally  in  the 
same  way,  or  jointly  with  the  lessee  as  a  keeper  of  tbe  house,  at  the 
election  of  the  prosecuting  power."  ^ 

In  the  case  of  People  v.  John  Brwin  and  Mary  Ann  Olark,^  the 
Supreme  Court  of  New  York  held  ''  that  all  tiiose  who  aid  or  abet  the 
commission  of  a  misdemeanor  are  principal  offenders.  Therefore,  one 
who  demises  a  house  with  the  intent  that  it  shall  be  kept,  and  which  is 
accordingly  kept,  for  the  purposes  of  public  prostitution,  and  who  de- 
rives a  profit  from  that  mode  of  using  the  property,  is  punishable  by 
indictment  for  a  misdemeanor."  In  that  case  Erwin  insisted  that  un- 
less he  acted  in  directing,  governing,  controlling,  or  managing  the  house, 
he  could  not  be  convicted  for  keeping  it. 

We  make  the  following  extracts  from  the  case:  '*  In  misdemeanors 
there  are  no  accessories,  as  there  are  in  felonies ;  but  all  the  guilty  ac- 
tors, whether  present  or  absent  at  the  time  the  offense  was  committed, 
are  principals,  and  should  be  indicted  as  such."  And  the  Supreme 
Court  of  Massachusetts,  in  the  case  of  CommanweaUh  v.  Harrington,^ 
hold  the  same  doctrine.  In  this  case  the  court  says:  ^*  There  is  no 
statute  against  such  an  offense,  and  the  question,  then,  is,  whether  it  is 
indictable  at  common  law.  *  *  *  xhe  real  question  is,-  whether 
exciting,  encouraging,  and  aiding  one  to  commit  a  misdemeanor  is  not 
of  itself  a  misdemeanor.  And  we  find  it  has  been  held  so  to  be  in  the 
case  of  The  King  v.  FhiUip,^  in  which  it  was  decided  that  an  endeavor 
to  provoke  another  to  commit  the  misdemeanor  was  indictable,  it  being 
the  object  of  the  law  to  prevent  the  commission  of  offenses.  On  this 
ground  we  think  the  indictment  is  sustainable.  In  Bex  v.  Scofield  it 
was  held  that  the  intent  may  make  an  act,  innocent  in  itself,  criminal. 
To  apply  this  principle  to  the  present  case,  the  letting  of  a  house  is  in 
itself  an  innocent  act,  but  the  defendant  let  his  house  for  the  purposes 
of  prostitution,  and  he  knew  that  it  was  used  accordingly.  Now,  keep- 
ing a  bawdy  house  was  an  offense  at  conunon  law,  and  letting  a  house 
for  such  a  purpose  must  be  a  misdemeanor." 

At  common  law,  it  seems  clear  that  such  letting  or  hiring,  with  a 
guilty  knowledge,  would  make  the  landlord  indictable  as  a  principal  in 
keeping  the  house. 

Has  the  common  law  been  changed  in  regard  to  this  offense?  In  the 
very  beginning  of  the  Criminal  Code,  part  I.,  Under  the  caption,  **  Sev- 
eral provisions  relating  to  the  whole  Code,"  *^  Title  I,"  '*  The  general 
objects  of  the  Code,  the  principles  on  which  It  is  founded,  and  rules  for 
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the    interpretation    of   penal    lawE^,'*    we    find    the  following  provi- 
sions :  — 

*'  Article  I.  The  design  of  enacting  this  Code,  is  to  define  in  plain 
language  every  offense  against  the  laws  of  this  State,  and  affix  to  each 
offense  its  proper  punishment."  ^ 

''Art.  8.  In  order  that  the  system  of  penal  laws  in  force  in  this  State 
may  be  complete  within  itself,  and  that  no  system  of  foreign  laws, 
written  or  unwritten,  may  be  appealed  to,  it  is  declared  that  no  person 
shall  be  punished  for  any  act  or  omission,  as  a  penal  offense,  imless  the 
same  is  expressly  defined,  and  the  penalty  affixed  by  the  written  law  of 
this  State.''  ^  ''Art  4.  The  principles  of  the  common  law  shall  be  the 
rule  of  Construction,  when  not  in  conflict  with  the  Penal  Code  or  Code  of 
Criminal  Procedure,  or  with  some  other  written  statute  of  the  State."  ' 
"Art.  9.  This  Code,  and  every  other  law  upon  the  subject  of  crime 
which  may  be  enacted,  shall  be  construed  according  to  the  plain  import 
of  the  language  in  which  it  is  written,  without  regard  to  the  distinction 
usually  made  between  the  construction  of  penal  laws  and  laws  upon 
other  subjects ;  and  no  person  shall  be  punished  for  an  offense  which  is 
not  made  penal  by  the  plain  import  of  liie  words  of  the  law." 

The  offense  for  which  the  appellant  is  prosecuted  is  defined  in  the 
Penal  Code  thus:  "Art.  896..  A  disorderly  house  is  one  kept  for 
the  purpose  of  public  prostitution,  or  as  a  common  resort  for  prosti- 
tutes," etc.  The  information  is  framed  under  the  first  dause  of  the 
article.^  "Art.  398.  Any  person  who  shall  keep  a  disorderly  house,  as 
defined  above,  shall  be  punished  by  fine  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars."  The  term  "  accomplice,"  as  defined 
by  article  219  of  the  penal  code,^  is  the  same  as  an  accessory  before 
the  fact  at  common  law ;  and  the  code  further  provides,  by  article 
1820,^  there  may  be  accomplices  to  all  offenses  except  manslaughter  and 
negligent  homicide. 

Whether  the  evidence  set  forth  in  the  statement  of  facts  constitutes 
an  indictable  offense  against  the  appellant  is  a  question  of  great  conse- 
quence to  the  public.  After  giving  the  subject  a  most  mature  consid- 
eration, it  is  the  opinion  oif  a  majority  of  the  court  that  it  does  not 
The  plain  import  of  the  language  used  in  the  statute  forces  us  to  this 
conclusion.  If  it  had  been  the  intention  of  the  framers  of  the  Penal 
Code  to  have  made  it  an  indictable  offense  to  rent  to  another  a  house 
for  the  purpose  of  public  prostitution,  how  easy  it  would  have  been  for 
them  to  have  done  so,  as  they  did  in  the  chapter  of  the  code,  in  regard 
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to  gaming,  where  it  is  provided,  in  aiticle  420,  that  ^\it  any  person  shall 
rent  to  another  a  room  or  house  for  the  purpose  of  being  used  as  a 
place  for  playing,  or  dealing,  or  exhibiting  any  of  the  games  prohibited 
by  the  provisions  of  this  chapter,  he  shall  be  fined,"  etc.^ 
The  judgment  of  the  lower  court  is  reversed,  and  the  cause  dismissed. 

Beversed  and  dismissed. 
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SELLING  LIQUOBS." 

State  v.  Ballinoall. 

[42  Iowa,  87.] 

In  the  Supreme  Court  of  Iowa. 

trndar  a  Statata  which  Pnnlahas  one  who  anthorlies  or  pennlti  premitet  to  b«  nted 
for  the  sale  of  intoxicating  liqnors,  the  ICMor  is  not  goUty  if  he  rented  the  premises  for 
a  lawfnl  pupose,  not  knowing  that  they  were  to  be  used  for  the  unlawful  sale  of  intoxi- 
cating liqnors,  although  he  afterwards  knew  that  they  were  so  used,  and  took  no  steps 
to  prevent  their  continued  use  for  that  purpose. 

MiLLEB,  C.  J.  The  evidence  showed  that  the  defendant  was  the 
owner  of  the  building  known  as  the  ^^  Ballingall  House,"  in  the  city  of 
Ottumwa,  which  was  built  and  used  as  a  hoteL  In  this  building  certain 
rooms  were  finished  oft  with  bar,  shelves,  etc., and  were  used  for  saloon 
and  billiard-rooms.  The  evidence  tended  to  show  that  the  saloon  had 
been  leased  by  the  defendant  to  one  Fraunburg,  who  sold  intoxicating 
liquors  therein  on  his  own  account,  and  not  as  clerk,  servant  or  agent  of 
defendant.  The  defendant  erected  the  hotel  and  had  these  rooms  fitted 
up  in  the  manner  they  were  when  Fraunburg  opened  his  saloon.  There 
was  evidence  tending  to  show  that  the  defendant  knew  to  what  purpose 
the  rooms  were  to  be  put  before  he  leased  them  to  Fraunburg,  and  that 
afterwards  he  knew  how  they  were  being  used,  and  made  no  objection 
thereto,  nor  attempted  to  prevent  the  unlawful  sale  of  intoxicating 
liquors  therein.  The  instructions  given  and  refused  are  numerous,  but 
they  present  only  the  question  whether,  under  this  indictment,  if  the  de- 
fendant leased  the  rooms  where  the  liquors  were  sold  contrary  to  law 
by  Fraunburg,  for  a  lawful  purpose,  or  not  knowing  that  they  were  to 
be  used  for  the  unlawful  sale  of  intoxicating  liquors,  but  afterwards  be- 
came acquainted  with  the  fact  that  they  were  being  so  used,  and  took  no 
steps  to  stop  or  prevent  the  continuance  of  the  unlawful  traffic  therein, 
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either  by  word  or  action,  ne  may  be  lawfully  convicted.  The  court  in- 
structed to  the  effect  that  he  could  be,  while  those  asked  by  the  defend- 
ant and  refused  were  to  the  effect  that  he  could  not. 

The  section  of  the  statute  ^  under  which  this  indictment  is  drawn, 
provides  that  '*  proof  of  the  manufacture,  sale  or  keeping,  with  intent 
to  sell,  of  any  intoxicating  liquor  in  violation  of  the  provisions  of  this 
chapter,  in  or  upon  the  premises  described  by  the  party  accused  or  by 
any  other  under  the  authority  or  by  the  permission  of  the  party  accused, 
shall  be  presumptive  evidence  of  the  offence  provided  for  in  this  section." 
Under  this  provition  of  the  statute  there  can  be  no  doubt  that,  if  the 
owner  of  a  house  lease  the  same  to  another  for  the  purpose  of  the  unlawful 
sale  of  intoxicating  liquor  therein,  the  lessor  may  be  indicted  and  con- 
victed. It  is  claimed,  however,  that  where  the  building  has  been  leased 
for  a  lawful  purpose  and  it  is  afterwards  used  for  the  unlawful  sale  of 
intoxicating  liquors,  to  the  knowledge  of  the  owner,  he  can  not  be 
legally  convicted,  unless  he  does  some  affirmative  act  signifying  his  as- 
sent thereto  or  his  permission  for  the  continuance  of  the  unlawful 
traffic.  In  State  v.  AbrahamSj^  in  which  the  defendant  was  indicted 
under  section  2712,  of  the  Code  1851,  which  enacts  that  if  any  person 
let  any  house,  knowing  that  the  lessee  intends  to  use  it  as  a  place  or  re- 
sort for  the  purpose  of  prostitution  and  lewdness,  or  knowingly  permit 
such  lessee  to  use  the  same  for  such  purpose,  he  shall  be  punished, 
etc.,  it  was  held  that  the  defendant  being  chained  with  knowingly  per- 
mitting this  house  to  be  used  for  the  purpose  of  prostitution  and  lewd- 
ness, it  must  be  shown  that  he  did  some  act  or  made  some  declaration, 
affirmatively  assenting  to  the  property  being  so  used,  after  he  had 
knowledge  that  it  was  being  used  for  such  unlawful  purpose ;  that  mere 
inactivity  on  the  defendant's  part  or  a  failure  on  his  part  to  take  some 
steps  to  prevent  the  illegal  use,  is  not  permitting  it  in  the  sense  con- 
templated by  the  stattite.  The  doctrine  there  announced  covers  this 
case.  The  defendant  here  can  not  be  legally  convicted  under  this  in- 
dictment, unless  it  is  shown  that,  after  he  became  aware  of  the  illegal 
use  of  his  house  by  the  lessee,  he  did  some  act  or  made  some  declara- 
tion, affirmatively  assenting  thereto.  It  was  error,  therefore,  to  give  the 
instructions  referred  to  on  this  point,  and  to  refuse  those  asked  by  the 

defendant. 

ITie  judgment  must  ther^ore  he  reversecL 
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OMISSION— TBUSTEES  OF  HOAD  NEGLECTING  TO  BEFAIB. 

•      R.    V.   PoCOCK. 
[6  Cox,  172.] 
In  the  English  Court  of  Queen's  Bench,  1861. 

ICftnslauff  htar  ^  Omission  of  Trostees  of  Boad  to  Bopair — Aooident. — Tnutees 
of  a  road  are  not  criminallj  punishable  aa  for  manalaoghter  for  neglecting  to  repair  a 
pnblio  road  whereby  a  traveler  is  killed. 

A  coroner's  inquest  alleged  that  the  defendants  were  trustees  of  a 
road  under  an  act  of  Parliament ;  that  it  was  their  duty  to  contract  for 
the  due  reparation  of  the  said  road ;  that  they  feloniously  did  neglect 
and  omit  to  contract  for  the  repair  of  the  same,  whereby  it  became  very 
miry,  ruinous,  deep,  broken,  and  in  great  decay ;  and  that  a  cart, 
which  the  deceased  was  driving  along  the  road,  fell  into  a  hole  in  the 
road,  and  by  reason  thereof  the  deceased  was  thrown  out,  and  sus- 
tained the  injuries  of  which  he  died. 

Chamock  showed  cause.  This  case  is  not  distinguishable  from 
those  of  persons  who  have  the  chaige  of  machinery  at  mines,  of  signals, 
or  locomotives  on  railways,  and  the  like;  and  there  are  many  precedents 
of  indictments  for  manslaughter  in  such  cases  where  death  has  been 
occasioned  by  a  neglect  of  duty  on  the  part  of  the  persons  so  intrusted.^ 
Here  a  public  duty  was  cast^upon  the  trustees,  and  they  were  author- 
ized to  raise  money  by  rates  for  the  purpose ;  and  if  their  neglect  of 
duty  has  caused  the  death  of  another,  they  are  guilty  of  manslaughter. 

HayeSy  contra ,  was  not  called  upon. 

LoBD  Campbell,  C.  J.  The  cases  cited  show  a  personal  duty,  the 
neglect  of  which  has  directly  caused  death ;  and  no  doubt,  when  that  is 
the  case,  a  conviction  of  manslaughter  is  right.  But  how  do  those 
apply  to  trustees  of  a  highway?  How  can  it  be  said  that  their  omission 
to  raise  a  rate,  or  to  contract  for  the  reparation  of  the  road  directly 
causes  the  death?  If  so,  the  surveyors,  or  the  inhabitants  of  the  parish 
would  be  equally  guilty  of  manslaughter,  for  the  law  casts  upon  them 
the  duty  of  keeping  the  roads  in  repair.  To  uphold  this  inquisition 
would  be  to  extend  the  criminal  law  in  a  most  alarming  manner,  for 
which  there  is  no  principle  or  precedent. 

Patteson,  J.     This  is  really  too  extravagant. 

WiOHTiCAN,  J.,  concurred. 

Erle,  J.  In  all  the  cases  of  indictment  for  manslaughter,  when  the 
death  has  been  occasioned  by  omission  to  discharge  a  duty,  it  will 

1  B.  V.  Barret,  S  Oar.  a  EL  SIS;  B. «.  Haine«,  16.  S68;  B. «.  Gregory,  6  B.  a  Ad.  66S. 
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be  found  that  the  duty  was  one  connected  with  life,  so  that  the  ordi- 
nary consequence  of  neglecting  it  would  be  death.  Such  are  the  cases 
of  machinery  at  mines,  of  engine  drivers,  or  the  omission  to  supply  food 

to  helpless  infants. 

Inquisition  quaked. 


ABOBTION— OMISSION  TO  PREVENT— SUPPLYING  DANGEROUS  DRUG. 

R.  V.  Fretwell. 

[9  Cox,  162.] 
In  the  English'  Court  of  Criminal  Appeal^  1862, 

The  Deceased  Woman  Beoame  pregnant  by  the  prisoner,  and  died  from  the  elfeets  of 
corrosive  sublimate  taken  by  her  for  the  purpose  of  producing  abortion.  The  prisoner 
knowingly  procured  it  for  the  deceased,  at  her  instigation,  and  under  Uie  influence  of 
threats  of  self-destruction  if  the  means  of  producing  abortion  were  not  supplied  to  her. 
The  Jury  negatiTed  the  fact  of  the  prisoner  having  administered  it,  or  caused  It  to  be 
taken  by  her.  Beid,  that  the  prisoner  was  not  guilty  of  murder  as  an  accessory  before 
the  fact. 

Case  reserved  for  the  opinion  of  this  Court  by  Cockbubn,  C.  J. 

Francis  Fretwell  was  indicted  and  tried  before  me,  at  the  last  assizes 
for  the  County  of  Nottingham,  for  the  willful  murder  of  Elizabeth  Brad- 
ley. The  deceased  had  died  from  the  effects  of  corrosive  sublimate 
taken  for  the  purpose  of  producing  abortion.  The  poison  had  been 
procured  for  her  by  the  prisoner  with  full  knowledge  of  the  purpose  to 
which  it  was  to  be  applied ;  but  there  was  ground  for  believing  that  the 
poisoner  in  procuring  the  poison  had  acted  at  the  instigation  of  the  de- 
ceased, and  under  the  influence  of  threats  by  her  of  self-destruction  if 
the  means  of  producing  abortion  were  not  supplied  to  her. 

She  was  a  married  woman,  living  in  service  separately  from  her  hus- 
band, and  had  become  pregnant  by  the  prisoner.  She  had  endeavored 
to  purchase  corrosive  sublimate  herself,  but  the  druggists  to  whom  she 
had  applied  having  refused  to  furnish  it  to  her,  she  had  urged  the  pris- 
oner to  procure  it.  The  prisoner  was  not  present  when  the  poison  was 
taken. 

The  facts  in  question  occurred  in  the  month  of  July,  1861,  anterior 
to  the  coming  into  operation  of  the  24  and  25  Victoria.^ 

The  Jury,  upon  questions  specially  put  to  them  by  me  upon  the  evi- 
dende,  expressly  negatived  the  fact  of  the  prisoner  having  administered 
the  poison  to  the  deceased,  or  caused  it  to  be  taken  by  her.    They  found 

loh.  94. 


K.  V.  FRETWEIX.  835 

specially  that  the  prisoner  procured  the  poison,  and  delivered  it  to  the 
deceased  with  a  knowledge  of  the  purpose  to  which  she  intended  to 
apply  it,  and  that  he  was,  therefore,  accessory  before  the  fact  to  her 
taking  poison  for  the  purpose  of  producing  abortion. 

Upon  this  finding  I  directed  the  jury  to  find  a  verdict  of  willful  murder 
against  the  prisoner,  reserving  for  the  consideration  and  decision  of  the 
Court  of  Criminal  Appeal  whether  such  verdict  was  right  in  point  of  law. 

In  giving  such  directions  I  acted  in  deference  to  the  authority  of  the 
case  of  Regina  v.  RusseLl^^  but  it  appearing  to  me  doubtful  how  far  the 
ruling  of  the  judges  in  that  case,  that  if  poison  be  taken  by  a  woman 
to  produce  abortion,  and  death  ensues,  the  woman  is  felo  de  «6,  could 
be  upheld ;  and  still  more  so  how  far  a  man,  accessory  to  the  misde- 
meanor of  a  woman  in  taking  poison  for  the  purpose  of  producing  abor- 
tion, can  properly  be  held  to  be  accessory  to  the  self-murder  of  the 
woman,  if  contrary  to  the  intention  of  the  parties,  death  should  be  the 
consequence,  I  have  reserved  these  points  for  the  consideration  of  the 
court. 

A  further  question  arises  as  to  the  admissibility  of  the  depositions  of 
the  deceased,  upon  which  the  case  against  the  prisoner  mainly  depended. 

The  evidence  having  been  taken  on  a  charge  against  the  prisoner  of 
having  administered,  or  caused  to  be  taken,  poison,  in  order  to  procure 
abortion,  it  was  objected  that  the  depositions  were  not  admissible  on 
the  present  charge  as  being  substantially  different  from  the  one  in  which 
the  evidence  had  been  taken. 

I  was  disposed  to  think,  the  transactions  being  the  same,  the  evideBce 
was  admissible,  although,  in  consequence  of  the  death  of  the  woman 
having  supervened,  the  charge  had  assumed  a  different  shape  and  char- 
acter. I,  however,  reserved  this  question  also  for  the  consideration  of 
the  court. 

A.  £.  COCKBUBN 

No  counsel  appeared  to  argue  on  either  side  in  this  case. 

The  following  is  an  abstract  of  the  case  of  Bex  v.  RusseU^  cited 
above:  '^Russell  was  tried  on  an  indictment  which  charged  Sarah 
Wormesley  with  murdering  herself  with  arsenic,  and  Russell  with  incit- 
ing her  to  commit  the  said  murder.  It  appeared  that  Wormesley,  who 
was  about  four  months  advanced  in  pregnancy,  but  not  quick  with  childi 
died  from  taking  arsenic,  which  she  had  received  from  Russell,  for  the 
purpose  of  producing  a  miscarriage,  and  that  she  knowingly  took  it  with 
intent  to  procure  a  miscarriage  in  the  absence  of  Russell.  It  was  ob- 
jected that  there  was  no  evidence  to  prove  that  she  was  fdo  de  se; 
that  the  9  George  ly.,^  did  not  apply  to  a  woman  administering  poison 
to  herself ;  and  that,  assuming  her  to  have  taken  arsenic  knowingly,  and 

1 1  Moo.  C.  C.  856.  s  ch.  81,  seo.  18. 
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Fretwell  and  the  conduct  of  the  prisoner  Russell.  In  BttsaeWs  Case 
the  prisoner  administered  the  poison.  In  the  present  case  the  prisoner 
was  unwilling  that  the  deceased  should  take  the  poison ;  it  was  at  her 
instigation  and  under  the  threat  of  self-destruction  that  he  procured  it 
and  supplied  it  to  her ;  but  it  was  found  that  he  did  not  administer  it 
to  her  or  cause  her  to  take  it.  It  would  be  consistent  with  the  facts  of 
the  case  that  he  hoped  she  would  change  her  mind ;  and  it  might  well 
be  that  the  prisoner  hoped  and  expected  that  she  would  not  resort  to  it. 
There  is  a  material  distinction  between  the  two  cases.  The  court  do 
not  think  It  necessary  to  lay  down  the  law  whether  the  person  taking  it 
would  be  guilty  of  fdo  de  ae,  I  am  the  more  fortified  in  this  decision 
by  looking  at  the  late  statute  24  and  25  Victoria,^  which  contains  some 
important  provisions,  and  has  defined  the  crime  both  of  the  woman  tak- 
ing the  poison  and  the  party  procuring  it  and  causing  her  to  take  it. 
The  late  statute  has  made  the  party  who  procures  the  drug  guilty  of  a 
misdemeanor,  but  made  it  a  totally  different  kind  of  crime  to  the  admin- 
istering. In  my  opinion  the  prisoner  was  not  guilly  of  murder,  and 
the  conviction  must  be  reversed. 

Mabtin,  B.,  thought  the  conduct  of  the  prisoner  was  too  remote  to 
make  him  guilty  of  murder. 

Channell,  B.,  concurred  in  the  Judgment  as  given  by  Eble,  C.  J. 

Blackburn,  J.,  also  concurred.    According  to  the  finding  of  the  jury 

the  prisoner  did  not  cause  the  poison  to  be  administered,  and  was  not 

a  party  to  it  in  such  a  way  as  to  make  it  amount  to  murder. 

Kbatino,  J.,  was  of  the  same  opinion. 

Conviction  reversed. 


NOTES. 

{  278.  OmlSBlonB  not  Indictable  where  no  Duty. — Where  there  is  no  duty 
imposed  upon  a  person  by  law  or  by  contract  to  do  a  certain  act  or  acts,  hla 
omission  to  do  such  act,  though  It  result  In  loss  of  life,  limb,  or  property.  Is  not 
criminally  punishable.  And  "  when  a  public  law  imposes  a  public  duty  upon  a 
single  person  or  a  number  of  persons,  the  omission  to  perform  tbe  duty  Is  in- 
dictable, but  if  it  is  not  an  absolute  duty,  but  a  conditional  one,  dependent  upon 
the  honest  exercise  of  the  judgment  of  the  body  to  whom  it  is  intrusted 
whether  it  is  to  be  performed  or  not,  the  omission  to  perform  it,  per  m,  is  not 
an  indictable  offense."  > 

§  274.  BrothernotObllged  to  Provide  for  Brother.  —Therefore  one  Is  not  in- 
dictable who  omits  or  refuses  to  provide  a  helpless  brother  with  food  or 
warmth  whereby  he  becomes  ill  or  even  dies.* 

1  OIL  100,  seea.06,60.  •  B.  v.  Smith,  8  0.  *  P.  419  (laSQ. 
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§  275.  Or  Mother  for  Adult  Daughter.  — In  like  manner  a  mother  is  not  in- 
dictable for  the  death  of  her  daughter  living  with  her,  but  of  age,  by  reason  of 
her  refusing  to  proTlde  her  with  medical  attendance.^ 

§  276.  Master  and  Servant. — A  master  is  not  criminally  liable  for  the  death 
of  a  senrant,  not  of  tender  years,  although  the  death  was  caused  by  withholding 
sufficient  food  and  lodging.' 

§  277.  Mother  not  Liable  for  Death  of  Infant  Child  through  OmlBsion  to 
Give  It  Food.  —  In  E,  v.  SaunderSy^  the  prisoner,  Rose  Saunders,  was  acquitted 
on  the  following  case.  She  was  charged,  as  the  wife  of  John  Saunders,  with  the 
murder  of  her  illegitimate  child,  Mary  Anne  Watson,  who  was  aged  three  years. 
The  first  count  of  the  indictment  stated  the  death  to  have  been  caused  by  the 
prisoner's  having  willfully  omitted  to  give  the  deceased  proper  food,  ''and 
also,"  by  the  prisoner  having  beaten  the  deceased.  The  second  count  stated 
the  death  to  have  been  caused  by  the  prisoner  omitting  to  give  the  deceased 
proper  food. 

It  was  opened  by  F.  V.  Lee,  for  the  prosecution,  that  the  prisoner  had  in  the 
month  of  December,  1884,  married  John  Saunders;  that  the  deceased  was  her 
illegitimate  child,  and  was  about  three  years  old;  and  that  in  the  month  of 
January,  in  the  present  year,  the  child  was  found  under  a  feather  bed  crying, 
and  was  removed  to  the  workhouse,  where,  although  proper  remedies  were 
used,  the  child  died;  and  that  in  the  judgment  of  medical  witnesses,  the  death 
had  proceeded  from  want  of  proper  food.  He  cited  the  case  of  Bex  v.  Squire^* 
and  referred  to  the  seventy-first  section  of  the  statute  4  and  5  William  iy.,^and 
submitted  that  the  mother  of  an  illegitimate  child  was  bound  to  take  care  of  her 
child,  and  might  be  guilty  of  murder  if  its  death  arose  from  her  neglect.  He  also 
cited  the  cases  of  the  person  who  carried  his  sick  father,  against  his  will,  from  one 
town  to  another  in  severe  weather,  whereby  he  died,  the  case  of  the  harlot 
who  exposed  her  child  in  an  orchard,  where  it  was  killed  by  a  kite;  *  and. the 
case  of  a  child  which  was  placed  in  a  hog-stye,  and  there  devoured.^  Aldkr- 
SON,  B.  Those  were  cases  of  acts  done,  and  not  cases  of  mere  omission.  P. 
V.  Lee  referred  to  Sir  W.  Russell's  note  on  the  case  of  Bex  v.  SqtUre.  Ajldbr- 
BONf  B.  The  prisoner  is  indicted  as  a  married  woman.  If  her  husband  sap- 
plied  her  with  food  for  this  child,  and  she  willfully  neglected  to  give  it  to  the 
child,  and  thereby  caused  its  death,  it  might  be  murder  in  her.  In  these  cases 
the  wife  is  in  the  nature  of  the  servant  of  the  husband.  It  does  not  at  all  torn 
upon  her  natural  relation  of  mother.  To  charge  her  you  must  show  that  the 
husband  supplied  her  with  food  to  give  to  the  child,  and  that  she  willfully  neg- 
lected to  give  it. 

§  278.  Woman  About  to  be  Confined — Omission  to  Take  Preoautlona. — A 
woman  who  knows  she  is  about  to  be  confined  and  takes  no  precautions  to  pre- 
serve the  life  of  her  child,  whereby  it  dies,  is  not  guilty  of  manslaughter.  In  B. 
V.  Knights  f^  Maria  Knights  was  indicted  for  the  vdllf  ul  murder  of  her  female  chUd. 
It  appeared  that  the  child  was  found  dead  at  seven  o'clock  in  the  evening,  in  a 
linen  bag  in  the  prisoner's  bed*room,  the  after-birth  and  naval-string  were  in  the 
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bag  with  it.  E.  Mills  in  opening  the  case  for  the  prosecution,  said,  that  ii  the 
jury  should  not  think  there  was  sufficient  evidence  to  satisfy  them  tliat  the 
child  was  born  alive  and  had  died  by  the  hands  of  the  prisoner,  they  would  then 
have  to  consider  whether  she  was  not  guilty  of  manslaughter.  He  should  prove 
that  the  prisoner  had  already  had  one  child,  and  she  could  not,  therefore,  be 
ignorant  of  the  signs  of  labor.  It  would  also  be  proved  that  the  prisoner  was 
on  her  bed  at  Ave  o'clock,  two  hours  before  the  body  was  discovered,  and  was 
asked  by  her  mistress  whether  she  was  pregnant,  which  she  denied.  If,  there- 
fore, the  jury  thought  that  she  knew  she  was  about,  to  be  delivered,  and  that 
she  willfully  abstained  from  taking  the  necessary  precautions  to  preserve  the 
Uf e  of  the  child  after  its  birth,  and  the  child  died  In  consequence  of  that  crim- 
inal neglect,  then  the  prisoner  would  be  guilty  of  manslaughter.  Cocebubn, 
C.  J.  Have  you  any  authority  for  that  proposition?  I  never  heard  such  a  doc- 
trine laid  down  before.  Mills,  I  contend  that  it  is  so  on  general  principles  of 
law.  After  the  case  for  the  prosecution  was  concluded  and  the  above  facts  had 
been  proved,  as  well  as  some  facts  which  led  to  the  conclusion  that  the  child 
had  been  born  alive,  and  had  died  by  the  hands  of  its  mother,  the  Lord  Chief 
Justice  said  that  he  had  consulted  Williams,  J.,  and  that  they  were  both  of 
opinion  that  the  prisoner  could  not,  on  this  evidence,  be  guilty  of  manslaughter 
according  to  the  view  propounded  by  the  counsel  for  the  prosecution. 

§  279.  GmlBsion  to  Prevent  Aooldent.  —  In  S.  v.  Barrettt^  the  prisoner  was 
indicted  for  manslaughter.  The  deceased  had  worked  in  a  coal  mine,  which 
was  a  short  distance  from  an  old  coal  mine  which  had  ceased  to  be  worked,  and 
between  the  two  mines,  there  was  a  passage  for  the  admission  of  air  into  the 
new  mine.  In  the  old  coal  mine  there  was  an  engine  which  was  used  for  the 
purpose  of  pumping  the  water  out  of  that  mine,  in  order  that  the  passage  be- 
tween the  two  mines  might  be  kept  free ;  and  the  prisoner,  who  was  an  engin- 
eer, had  been  employed  to  work  this  engine.  The  prisoner  had  absented 
himself  from  his  duty  for  tliree  days,  during  which  time  the  engine  did  not 
work,  and  the  consequence  of  this  was,  that  the  water  collected  in  and  pre- 
vented the  air  from  circulating  through  the  passage  between  the  two  mines, 
thereby  occasioning  an  accumulation  of  foul  air,  as  charged  in  the  indictment. 

While  things  were  In  this  state,  the  deceased  entered  the  mine  with  a  lighted 
candle,  whereupon  the  foul  air  exploded,  and  he  received  the  injuries  of  which 
be  died.  Monk,  for  the  prisoner.  These  facts,  if  proved,  do  not  amount  to  an 
Indictable  offense.  All  that  they  show  Is,  that  the  prisoner  was  guilty  of  a 
breach  6f  a  civil  contract.  The  charge  in  the  indictment  amounts  to  no  more 
than  a  mere  non-feasance  —  it  discloses  no  fact  of  mis-f easance.  But  acts  of 
mere  non-feasance  do  not  make  a  man  criminally  liable,  except  in  cases  where 
he  omits  to  discharge  a  duty  imposed  upon  him  by  law,  as  for  example,  the 
duty  of  a  parent  to  support  his  child.  In  all  other  cases  there  must  be,  in 
order  to  support  a  criminal  charge,  some  act  done,  not  the  mere  omission  or 
neglect  to  do  an  act;  and  he  cited  Bezy,  (Tre^n,' where  it  was  held  that  to 
make  the  captain  of  a  steam  vessel  guilty  of  manslaughter  in  causing  a  person 
to  be  drowned  by  running  down  a  boat,  the  prosecutor  must  show  some  act 
done  by  the  captain ;  and  that  a  mere  omission  on  his  part  to  do  the  whole  of 
his  duty,  is  not  sufficient  for  that  purpose.  Wightman,  J.,  was  of  opinion  that 
the  facts  as  charged  did  not  constitute  an  indictable  offense,  observing,  that 

1  9  0.  A  K.  843  (1846).  S  7  0.  A  P.  106. 
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p&rtlctpatee,  or  Is  authorized  to  participate,  In  some  way  In  Its  management. 
In  this  there  Is  no  evidence  of  either.  His  rent  was  neither  greater  nor  less, 
according  to  the  patronage  which  the  house  received,  nor  did  he  furnish  or  dis- 
charge inmates,  or  have  aatborlty  to  fnmUh  or  discharge  them,  or  to  con- 
trol the  house  In  any  respect,  so  far  as  the  record  shows. 


In  Crofton  t.  BtaU,^  It  was  held  that  under  a  statute  punishing  the  owner  of 
premises  for  knowlngl;  permitting  them  to  be  used  or  occupied  (or  the  purpose 
of  proatitutlon,  and  conferring  on  the  lessor  power  to  avoid  the  lease  and  re- 
enter where  the  lessee  does  use  the  premises  for  sncb  pnrpose,  proof  that 
the  lessee  does  use  the  premisea  for  such  pnrpose,  and  that  the  lessor,  liaTing 
knowledge  of  the  fact,  takes  no  steps  to  avoid  the  lease,  will  not  justify  his 
conviction  ander  the  statute,  In  a  case  where  the  evidence  shows  that  the  lessor 
orlglnaUy  leased  the  premises  without  any  knowledge  or  Intent  that  they 
would  be  unlawfully  used  by  the  lessee. 

"  It  Is  true,"  said  the  court  *■  the  lessee  dnrtiig  the  term  used  It  in  violation 
of  the  statute,  but  there  is  no  pretense  that  the  defendant  assented,  in  fact,  to 
such  use.  Indeed,  the  proof  Is  to  the  contrary,  except  only  In  the  fact,  that  be 
refosed  to  avoid  the  lease  and  re-enter,  upon  being  informed  that  the  property 
was  belngused  In  violation  of  the  statute.  The  whole  case,  therefore,  resolvM 
itself  Into  this  single  qnestlon :  Was  such  refusal  to  avoid  the  lease  and  re-enter 
into  the  possession,  an  Indictable  oftense  under  the  statntef  The  court  below 
told  the  Jury  that  '  such  refusal  would  aiaonnt  to  aa  aqnlescence  la  the  keep- 
ing such  a  house '  (that  is,  as  we  understand  it,  sufficient  proof  of  the  offense 
charged),  unless  the  defendant  took  other  steps  'to  induce  Mrs.  UitcheU 
either  to  move  or  abstain  from  soch  use  of  the  premises.'  The  qualUlcatlon 
annexed  to  this  instruction  is  of  do  slgnlfleance.  The  defendant  vras  underno 
legal  obligation  to  Induce  Mitchell  to  remove,  or  to  abstain  from  the  Illegal  nse 
of  the  premises.  That  it  was  his  moral  duty  to  do  so,  may  be  admitted,  but  the 
omission  on  his  part  to  take  steps  to  that  end  was  no  offense  under  the  statutt. 
Section  3,  of  the  act  confers  on  the  lessor  of  proper^  the  power  to  avoid  bis 
contract  of  lease  tor  cause  named;  but  It  does  not  make  the  omission  to  exer- 
cise the  power  an  indictable  offense.  Nor  Is  the  oftense,  as  declared  by  the  first 
section,  wliere  the  owner  or  person  having  the  control  ol  property,  knowinglj 
permits  It  to  be  used  for  the  purpose  of  prostttution,  sustained  simply  bj 
proving  that  the  lessor  refused  to  avoid  a  lease  innocently  made  on  the  ground 
named  in  the  second  section.  JudgmaU  rsMraed." 

%  3BT.  Hiatal  use  ot  VtvtrAnm— litiaar  Lava.  —A  person  Is  not  liable  tor 
permitting  his  premises  to  be  used  for  the  sale  of  liquors  who  having  rented 
them  for  a  lawful  purpose,  afterwards  has  notice  that  they  ore  being  used  icg 
the  illegal  parpoae  but  takes  no  steps  to  prevent  such  use.* 

§  23S.  Illegal  nseot  Premises  —  Oamlns — Omlaaion — Pennittlnft  a  Honea 
to  t>e  used  lor  aamlng.* — To  convict  a  person  of  permitting  a  faro  bank  In, 
his  house,  the  facts  that  the  house  was  owned  by  him  and  that  a  faro  bank  was 
kept  there  are  not  enongh.*    So  though  the  lease  of  rooms  restrict  their  use  to 
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§  282.  StandlniT  By — Murder.  —  In  like  maimer  a  person  is  not  punishable^ 
who,  seeing  a  murder  committed,^  makes  no  attempt  to  interfere  and  pre- 
vent it. 

§  288.  Standing  By— Bspe.  —  And  the  same  is  true  of  one  who,  without  aid- 
ing it  in  any  way,  stands  by  and  does  nothing  to  prevent  an  attempt  at  rape  .> 

§  288a.  Blot — BefoBingtoBeBtraln  Biotem. — JilB.y.  Atkinson,*  there  was 
a  prosecution  for  riot  on  the  occasion  of  the  first  election  for  the  new  Parlia- 
mentary boroughs  of  Gravesend,  comprising  Gravesend,  Milton,  and  Northfleet. 
On  the  day  of  the  election  Cl7th  of  November,  1868),  about  nine  o'clock  in  the 
morning,  the  Conservative  candidate  was  In  a  majority  of  ninety,  and  upon  this 
becoming  known  at  Northfleet,  two  bands  of  music  from  Glvethlthe  and  Grave- 
send,  which  had  been  playing  about  the  neighborhood  all  the  morning,  with 
banners  united  together,  and  at  the  head  of  a  large  mob,  proceeded  through  the 
town.  The  mob  as  they  went  threw  volleys  of  stones  and  brickbats  at  the 
houses  known  to  belong  to  the  supporters  of  the  Conservative  candidate,  and 
broke  the  windows.  Some  of  the  brickbats  which  had  been  thrown  and  picked 
up  were  produced,  and  were  large  enough  to  kill  any  person  who  might  have 
been  struck  by  them.  These  outrages  were  all  committed  on  the  houses  of  Con- 
servative voters,  and  were,  therefore,  clearly  the  result  of  some  concocted  plan 
of  action  on  the  part  of  their  opponents.  In  the  end  the  polling  booth  at 
Northfleet  was  beset,  and  ultimately  destroyed.  Early  in  the  case  It  became, 
as  the  Lord  Chief  Baron  observed,  abundantly  established  that  there  had  been  a 
serious  riot,  and  the  only  question  was  as  to  the  liability  of  the  different 
defendants,  and  especially  of  the  principal  defendant  Bevan.  As  to  him  the 
evidence  appeared  to  be  this :  that  he  took  a  prominent  part  at  the  election  as 
one  of  the  supporters  of  the  Liberal  party ;  that  he  was  the  employer  of  some 
hundreds  of  men  at  a  lime  factory  at  Northfleet;  that  many  of  the  rioters  were 
men  in  his  employment,  who  had  leave  for  the  day  from  the  factory  $  that  he  was 
at  the  poll  booths  at  Northfleet  when  the  mob  "  packed  "  the  approaches  so 
closely  that  no  persons  could  vote  against  the  Liberals ;  that  many  of  those  who 
thus  "  packed  "  the  approaches  were  men  in  his  employment;  that  he  was  there 
in  the  morning;  that  he  made  no  effort  to  induce  them  to  leave;  and  that  when 
asked  to  do  so  he  only  laughed.  It  being  admitted  that  was  all  the  evidence 
against  him,  E[ellt,  C.  B.,  ruled  that  the  evidence  was  not  suificient  against  hlmt 
and  directed  his  acquittal.  It  might  be,  he  said,  that  the  defendant  had  the 
power  of  using  his  influence  among  the  men  in  his  employment  to  prevent  them 
from  continuing  this  riotous  proceeding,  and  that  he  did  not  endeavor  to  do  so* 
But,  even  if  there  were  good  ground  for  believing  that  he  might  have  previBnted 
these  proceedings,  he  was  not  on  that  account  responsible  for  them.  What- 
ever suspicion  might  arise  that  he  might  have  put  a  stop  to  these  outrages, 
there  was  not  sufficient  evidence  to  render  him  criminally  liable  for  them«  and 
he  musty  therefore,  be  acquitted. 

A  verdict  of  not  guilty  was  accordingly  entered. 

The  case  proceeded  against  the  other  defendants,  and,  as  regarded  five  of 
them,  there  was  evidence  that  they  had  committed  acts  of  violence,  that  is,  that 
they  had  thrown  stones,  or  helped  to  hustle  voters,  and  obstruct  the  police; 
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Hon  goes  to  the  merits,  and  If' well  taken  no  amendment  can  cure  it,  and  thus 
the  delay  and  trouble  incident  to  an  attempt  to  remodel  the  present  bill,  to  ob- 
viate mere  formal  objections,  will  be  avoided.  The  Legislatore  has  not  given 
any  definition  of  the  term  <  fraud '  used  in  this  statute,  and  we  are  left,  there- 
fore, to  ascertain  its  meaning  by  the  well  established  definition  of  the  latter  by 
the  courts  and  by  approved  writers  on  the  law,  at  the  time  of  the  passage  of 
the  act  in  question.  By  a  distinguished  writer  on  the  civil  law,  fraud  was 
defined  to  be  <  any  conniving,  deception,  or  artifice,  used  to  circumvent,  cheat, 
or  deceive  another.'  This  definition  is  approved  by  Judge  Story,  in  his  Equity 
Jurisprudence,^  as  l>eing  sufficiently  descriptive  of  positive  actual  fraud,  when 
there  is  an  intention  to  commit  a  cheat  or  deceit  upon  another,  to  his  injury. 
But  he  says  it  does  not  embrace  that  large  class  of  frauds  recognized  in  equity 
as  implied  or  constructive  frauds.  Mr.  Jeremy,  in  this  Equity  Jurispru- 
dence,* defines  fraud  to  be  <  a  device,  by  means  of  which  one  party  has  taken 
an  unconscientious  advantage  of  the  other.' 

**  Judge  Willard  in  his  Equity  Jurisprudence,*  says :  <  Fraud  has  been  defined  to 
be  any  kind  of  artifice  by  which  another  is  deceived.'  Hence,  he  bsC^bz  'All 
surprise,  trick,  cunning,  dissembling,  and  other  unfair  ways  that  is  used  to 
cheat  any  one,  is  to  be  considered  as  fraud.'  Can  it  be  said  that  the  acts  or 
omissions  of  the  defendant  charged  in  this  indictment,  constitute  fraud  within 
either  of  the  definitions  of  that  time  above  given?  It  is  impossible  to  separate 
deceit  or  artifice  from  fraud ;  it  is  of  the  very  essence  of  the  fraud.  That  in- 
gredient is  totally  wanting  in  this  case.  It  was  doubtless  competent  for  the 
Legislature  to  declare  that  the  omission  by  a  public  officer  to  pay  over  money 
collected  by  him  in  his  official  capacity,  was  a  fraud  upon  the  person  or  corpor- 
ation entitled  to  receive  it.  But  until  fraud  is  thus  defined,  no  indictment  for 
such  an  offense  as  a  fraud  can  be  maintained.  I  have  been  referred  to  the  defi- 
nition of  fraud  as  laid  down  in  Bacon's  Abridgment,  title  "  Fraud."  It  is  there 
defined  thus :  '  Fraud  is  the  act  by  which  one  person,  unlawfully,  designedly 
and  knowingly  appropriates  to  his  own  use  the  property  of  another  without  a 
criminal  intent.'  If  this  is  the  true  meaning  of  the  word,  it  embraces  the  acts 
of  omission  charged  on  the  defendant  in  this  indictment.  With  all  deference, 
I  think  this  definition  omits  all  the  essential  ingredients  of  fraud,  and  embraces 
a  multitude  of  acts  which  have  never  been  supposed  to  be  fraudulent.  Within 
the  definition  thus  laid  down,  comes  every  forcible  and  known  unlawful  seizure 
and  conversion  of  property,  embracing  all  cases  of  trespass,  case,  trover  and 
replevin,  in  which  the  guilty  party  was  acting  illegally  and  with  knowledge  that 
the  property  taken  was  that  of  another.  If  A.  goes  at  midday  into  Ms  neigh- 
bor's field,  and  forcibly  seizes  and  casries  off  such  neighbor's  horse,  knowing 
that  the  latter  was  the  lawful  owner.  A.  niay,  under  the  definition,  be  in- 
dicted for  the  fraud  whenever  fraud  is  indictable.  The  litigation  of  the  country 
would  be  transferred  from  the  civil  to  the  criminal  courts  wherever  this  defini- 
tion of  fraud  was  adopted.  I  will  not  say  that  in  no  case  will  acts  such  as  are 
embraced  in  this  definition  constitute  fraud;  but  I  do  say  that  such  acts,  stand- 
ing alone,  do  not  come  within  the  meaning  of  the  term  fraud,  as  understood  by 
the  courts  of  this  country  or  of  England.  As  every  violation  or  evasion  of  the 
charter  is  declared  to  be  a  misdemeanor,  if  the  duty  of  paying  over  is  imposed 
upon  the  defendant  by  the  charter,  there  is  no  necessity  for  resorting  to  any 
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§285.  Priae-Flfirht  —  Stakeholders — Spectators.  —  So  a  mere  i^ectator  of 
a  prize-fight  who  does  nothing  to  encourage  it,  is  not  an  accessory  before  the 
fact  to  the  manslaughter  of  the  parties.^    Nor  are  the  spectators  who  take  no 

part,  except  as  on-lookers,  gailty  of  assault  as  aiders  and  abettors.* 

* 

§286.  niegal  Use  of  Premises — Bawdy  House. — The  owner  of  a  house 
who  does  nothing  to  prevent  his  lessee  from  using  his  house  as  a  bawdy  house 
is  not  punishable  for  "  permitting"  his  house  to  be  so  used.' 

In  StcOe  y.  Pearaall^*  it  was  held  that  in  order  to  render  the  defendant  guilty 
of  keeping  a  house  of  Ill-fame,  it  must  appear  that  he  has  some  interest  in  it  as 
suchy  or  that  he  participates,  or  is  authorized  to  participate  in  some  way  In  its 
manageipent.  Proof  that  he  is  the  owner  and  lessor  of  the  house  and  that  he  is 
frequently  there  and  stays  there  Sundays  is  not  sufficient.  Adams,  J.,  said: 
««The  court  instructed  the  jury  as  follows:  <  Proof  that  the  defendant  acted  as 
keeper  of  the  house,  or  so  held  himself  out  to  the  world,  is  sufficient.  You  are 
to  take  into  consideration  all  the  circumstances.  In  the  absence  of  proof  to  the 
contrary,  the  persons  in  possession  of  the  premises  and  occupying  the  same, 
are  presumed  to  have  control  of  them,  and  a  continual  use  of  ^e  same,  for  a 
considerable  time,  as  a  house  of  prostitution,  would  justify  the  juiy  in  finding 
that  the  defendant,  if  living  in  the  house,  was  consenting  to  and  a  party  to  the 
use  of  it  for  that  purpose,  although  the  evidence  did  not  show  he  actually  re- 
ceived any  money  on  account  of  such  use.'  To  the  giving  of  this  instruction 
the  defendant  excepted,  and  now  assigns  the  same  as  error.  The  evidence 
shows  that  the  house  in  question  was  a  house  of  ill-fame,  owned  by  the  defend- 
ant Pearsall.  But  it  was  rented  and  kept  by  one  Mrs.  Bufe.  Whether  it  was 
also  kept  by  the  defendant  is  the  question  in  the  case.  The  instruction  is  Qb- 
jected  to  upon  the  ground  that  there  was  no  evidence  to  justify  it.  One  of  the 
witnesses  says:  *PearsaU  has  made  his  home  there;  have  seen  him  carrying 
provisions  there.*  Another  witness,  who  is  an  inmate  of  the  house,  says :  *  Mr. 
Pearsall  goes  to  Mrs.  Bufe*s  frequently;  he  stays  all  night  there  once  in  a 
while;  he  generally  eats  there  on  Sundays;  I  don't  know  but  he  has  come  there 
on  Saturday  and  stayed  until  Monday  morning;  he  sometimes  comes  up  there 
and  eats  dinner;  sometimes  he  goes  in  the  pantiy  and  eats.'  Another  witness 
says:  <  I  saw  Pearsall  building  the  house;  I  have  seen  Pearsall  around  there 
frequently ;  I  think  I  saw  him  once  fixing  up  the  fence,  and  have  seen  him  lots 
of  times  doing  nothing.'  Talcing  the  evidence  altogether,  we  think  it  shows 
that  the  house  is  not  Pearsall's  usual  home*  but  that  he  is  often  there  looking 
after  his  premises,  and  may  be  said  to  live  there  on  Sundays.  We  think  the 
evidence  would  justify  the  jury  in  so  believing.  Assuming,  then,  that  the  de- 
fendant owns  the  house  and  lives  in  it  a  part  of  the  time,  would  that  constitute 
him  joint  keeper  of  the  house  with  Mrs.  Bufe,  there  being  no  evidence  that  he 
was  not  there  as  a  boarder?  We  are  of  the  opinion  that  it  would  hot.  l^e  most 
which  the  evidence  establishes  is  that  defendant  is  lessor  of  the  house,  and 
knowingly  permits  it  to  be  used  as  a  house  of  ill-fame.  This  contitutes  a  dis- 
tinct offense,  and  must  not  be  confounded  with  that  of  which  the  defendant  is 
convicted.    He  who  keeps  a  house  of  ill-fame  has  some  interest  in  it  as  such,  or 
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a  particular  purpose,  the  owner  lias  not  such  coAtrol  over  them  as  to  make  it 
his  duty  to  prevent  their  use  for  illegal  gaming  .^  To  an  Indictment  for  setting 
up  a  gambling  device  it  is  a  sufficient  defence  that  the  premises  were  not  in  the 
actual  possession  or  control  of  the  defendant,  but  were  occupied  by  another 
person  under  a  lease  from  defendant.' 

§  289.  Obstrootintf  Road— Failure  to  Repair  Bridge.  —  A  failure  to  repair 
a  bridge  is  not  obstructing  a  public  road.*  And  the  trustees  of  a  public  road 
are  not  indictable  for  manslaughter,  caused  by  their  neglect  to  repair  it.* 

§  290.  Sofferinff  Cattle  to  90  at  Larflre.  —  So  the  offense  of  ''knowingly 
suffering  cattle  to  go  at  large  in  an  enclosure  without  a  guard  to  prevent  their 
Injuring  crops,"  is  not  committed  when  the  defendant  suffers  his  hogs  to  range 
at  large  in  a  woodland  adjoining  the  enclosure,  through  the  common  fence  of 
which  they  break.* 

§  291.  Suffering  Qziminal  to  Bacape.  —  Merely  suffering  a  person  to  es* 
cape  who  has  committed  a  crime  does  not  make  the  person  an  accessary  after 
the  fact.* 

§292.  OonoealinffBirthof  Ohild.  — 80  evidence  simply  that  a  woman  was 
delivered  of  a  child  and  allowed  some  one  to  take  it  away  is  not  sufficient  to 
convict  her  of  concealing  its  birth. ^ 

§  298.  Offloers  —  *'  Fraud  on  the  Oity  "  —  Non-payment  of  OoUeotions  by 
Offloer. —  In  People  v.  Taylor,^  it  was  held  that  the  non-payment  by  the  collector 
of  assessments  of  a  city  to  the  chamberlain  within  the  time  required  by  law  of 
the  money  collected  by  him  was  not  a  "  fraud  upon  the  city  "  within  the  mean* 
Ing  of  the  statute  punishing  such  acts.  Mullen,  J.,  saying :  "  The  defendant  Is 
indicted  by  the  grand  jury,  under  the  fortieth  section  of  the  amended  charter  o 
the  city  of  New  York,  passed  April  14, 1857.  That  section  is  as  follows:  'Any 
officer  of  the  city  government  or  person  employed  in  its  service,  who  shall  will- 
fully violate  or  evade  any  of  the  provisions  of  this  charter,  or  commit  any 
fraud  upon  the  city,  or  convert  any  of  the  public  property  to  his  own  use,  or 
knowingly  permit  any  other  person  to  so  convert  it,  shall  be  deemed  guilty  of  a 
misdemeanor,'  etc.,  etc.  The  particular  clause  of  the  section  which  the  defend* 
ant  is  charged  with  violating,  is  that  which  declares  it  a  misdemeanor  to 
'  commit  any  fraud  on  the  city.'  The  fraud  alleged  is  the  non-payment  by 
the  defendant  to  the  chamberlain  of  the  city,  of  the  taxes  collected  by  him  on 
warrants  issued  by  the  city  authorities  to  the  defendant  as  collector  of  assess* 
ments  in  said  city,  within  the  time  required  by  the  ordinances  of  the  common 
council.  There  are  numerous  objections  made  to  the  indictment  by  the  defend* 
ant's  counsel,  several,  of  which,  I  think,  are  well  taken. 

'*  1  propose  to  examine  but  a  single  one,  which  is,  that  the  indictment  does  not 
allege  or  show  that  any  fraud  upon  the  city  had  been  committed.    Tills  objeo- 
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tloii  goes  to  tbe  merits,  snd  if  well  taken  no  amendment  am  cure  it,  and  tints 
tbe  delay  and  trooble  incident  to  an  attempt  to  remodel  the  preflent  biH,  to  ob- 
▼iate  mere  formal  objections,  will  be  SToided.  The  I^egislatsre  has  not  grren 
anj  definition  of  the  term  *  fraud '  nsed  in  this  statute,  and  we  are  left,  there- 
fore, to  ascertain  its  meaning  by  the  well  established  definition  of  the  latter  by 
tbe  oonrts  and  by  approTed  writers  on  the  law,  at  the  time  of  the  passage  of 
the  act  In  qnestion.  By  a  dlstingnished  writer  on  the  ciril  law,  fraud  was 
defined  to  be  'any  connlring,  deception,  or  artifice,  naed  to  ctrcamrent,  cheat, 
or  deceive  another.'  This  definition  is  approved  by  Judge  Story,  in  his  Equity 
Jurisprudence,*  as  being  sufficiently  descripLiie  of  positive  actual  fraud,  when 
there  is  an  Intention  to  commit  a  cheat  or  deceit  upon  another,  to  his  injury. 
But  he  says  it  does  not  embrace  that  large  class  of  frauds  recognized  in  equity 
as  Implied  or  constructive  frauds.  Mr.  Jeremy,  in  his  Bquity  Jurispru- 
dence,* defines  fraud  to  be  '  a  device,  by  means  oi  idilch  one  party  has  taken 
SB  nnoonscientious  advantage  of  the  other.* 

**  Judge  Willard  in  his  Equity  Jurisprudence,*  says :  *  Fnnd  has  been  defined  to 
be  any  kind  of  artifice  by  which  another  is  deceived.*  Hence,  he  says:  'AO 
sorprise,  trick,  cumiing,  dissembling,  and  other  unfidr  ways  that  Is  used  to 
cheat  any  one,  is  to  be  considered  as  fraud.'  Can  it  be  said  that  the  acts  or 
omissions  of  the  defendant  cliarged  in  this  indictment,  constitute  fraud  within 
either  of  the  definitions  of  that  time  above  given?  It  is  impossible  to  separate 
deceit  or  artifice  from  fraud;  it  is  of  the  very  essence  of  the  fraud.  That  in- 
gredient is  totally  wanting  in  this  case.  It  was  doubtless  competent  for  the 
Legislature  to  declare  that  the  omission  by  a  public  officer  to  pay  over  money 
collected  by  him  In  his  official  capacity,  was  a  fraud  upon  the  person  or  corpor- 
ation entitled  to  receive  it.  But  until  fraud  is  thus  defined,  no  indictment  for 
such  an  offense  as  a  fraud  can  be  maintained.  I  have  been  referred  to  the  defi- 
nition of  fraud  as  laid  down  in  Bacon's  Abridgment,  title  '<  Fraud."  It  is  there 
defined  thus:  'Fraud  Is  the  act  by  which  one  person,  unlawfully,  designedly 
and  knowingly  appropriates  to  his  own  use  the  property  of  another  without  a 
criminal  Intent.'  If  tliis  is  the  true  meaning  of  the  word,  it  embraces  the  acts 
of  omission  charged  on  the  defendant  in  this  Indictment.  With  all  deference, 
I  thtwk  this  definition  omits  all  the  essential  Ingredients  of  fraud,  and  embraces 
a  multitude  of  acts  which  have  never  been  supposed  to  be  fraudulent.  Within 
the  definition  thus  laid  down,  comes  every  forcible  and  known  unlawful  seizare 
and  conversion  of  property,  embracing  all  cases  of  trespass,  case,  trover  and 
replevin,  in  wliich  the  guilty  party  was  acting  iU^^y  and  with  knowledge  that 
the  property  taken  was  that  of  another.  If  A.  goes  at  midday  into  his  neigh- 
bor's field,  and  forcibly  seizes  and  casrles  off  such  neighbor's  horse,  knowing 
that  the  latter  was  the  lawful  owner.  A.  may,  under  the  definition,  be  in- 
dicted for  the  fraud  whenever  fraud  is  indictable.  The  litigation  of  the  country 
would  be  transferred  from  the  civil  to  the  criminal  courts  wherever  tUs  defini- 
tion of  fraud  was  adopted.  I  will  not  say  that  In  no  case  will  acts  such  as  are 
embraced  in  this  definition  constitute  fraud;  but  I  do  say  that  such  acts,  stand- 
ing alone,  do  not  come  within  the  meaning  of  the  term  fraud,  as  understood  by 
the  courts  of  this  country  or  of  England.  As  every  violation  or  evasion  of  the 
charter  is  declared  to  be  a  misdemeanor,  if  the  duty  of  paying  over  is  imposed 
upon  the  defendant  by  the  charter,  there  is  no  necessity  for  resorting  to  nnj 
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forced  construction  of  terms  to  make  the  accused  responsible.  If  the  duty  is 
not  imposed  by  the  charter,  then  the  omission  to  perform  it  is  not  a  criminal 
offense,  and  the  city  must  resort  to  the  same  civil  remedy  that  every  individual 
in  the  State  is  compelled  to  adopt,  when  his  servant  or  agent  embezzles  his  prop- 
erty, or  neglects  or  refuses  to  pay  over  moneys  which  he  may  have  received  for 
his  principal.  For  these  reasons  I  am  constrained  to  grant  the  motion  to  quash 
this  indictment.  If  I  entertained  any  doubt  as  to  its  8Ufl9ciency,  I  would  leave 
the  defendant  to  his  motion  in  arrest  of  judgment;  but  I  caii  not  discover  any 
principle  upon  which  the  indictment  can  be  sustained,  without  a  total  abandon- 
ment of  those  rules  of  criminal  pleading,  the  observance  of  which  is  essential 
to  the  protection  of  the  citizen,  whether  guilty  or  innocent  of  the  crime  of 
which  he  stands  accused.  It  is  said  that  any  pleading  is  sufficient  that  informs 
the  accused  of  the  offence  with  which  he  is  charged.  This  is  unquestionably 
the  very  end  and  object  of  all  pleading,  and  if  this  general  rule  is  rightly  under- 
stood and  applied,  it  is  unobjectionable.  The  use  which  is  sought  to  be  made 
of  the  rule  at  this  day,  in  criminal  as  well  as  civil  cases,  is  to  justify  the  aban- 
donment of  all  form  and  all  certainty  in  pleading,  and,  instead  of  inquiring 
whether  an  offence  or  cause  of  action  is  contained  in  the  indictment  in  the  one 
case,  or  complaint  in  the  other,  the  inquiry  demanded  by  the  rule,  as  now  un- 
derstood, is,  <  does  it  inform  the  party  of  the  charge  or  claim  made  against 
him.'  The  rule,  as  it  should  be  applied,  requires  that  the  offense  or  cause  of 
action  be  described  with  such  precision  and  accuracy  as  to  distinguish  it  from 
all  other  offences  and  causes  of  aation,  and  that  by  such  description  the  other 
party  may  know  with  what  he  is  charged.  The  test,  then,  is  not  how  loose  and 
imperfect  a  pleading  may  be,  but  how  clearly  and  distinctly  the  case  intended 
to  be  made  by  it  is  stated.  The  common  law  required  great  accuracy  in  both 
civil  and  criminal  pleading,  not  with  a  view  of  oppressing  the  parties,  but  of 
protecting  them  from  the  evils  resulting  from  loose  and  inartificial  pleadings; 
to  require  the  pleader  to  so  describe  the  offence  in  the  indictment,  that  the 
accused  might  be  shielded  from  a  second  prosecution  for  the  same  offence. 
This  wholesome  and  necessary  rule  must  be  enforced,  or  all  systems  and  sym- 
metry tn  pleadings  will  be  lost,  and  the  accused  will  be  no  longer  safe  from 
repeated  annoyance  on  the  same  accusation. 

"  Tkemotion  to  quash  the  indktmmt  is  granted.^* 

§  294.  Captain  of  Vessel  —  Omiasion  to  Save  flftftman  who  talla  Over- 
board.  — To  convict  a  captain  of  a  vessel  of  manslaughter  in  omitting  to  use 
means  to  save  a  sailor  who  has  fallen  overboard  it  must  be  proved  that  had  the 
captain  attempted  to  save  hlro  his  attempt  would  have  been  successful.  In 
United  States  v.  KnowleSf^  Mr.  Justice  Field  charged  the  juiy  as  follows: 
'*  The  defendant  is  charged  in  the  indictment  with  the  crime  of  murder  upon  the 
high  seas.  The  district  attorney  does  not,  however,  seek  from  you  a  convic- 
tion of  the  defendant  for  this  offense.  He  asks  only  a  conviction  for  man- 
slaughter, and  the  trial  has  been  conducted  as  if  the  indictment  charged  only 
this  lesser  offense.  Indeed,  the  facts  it  alleges  as  a  foundation  for  the  charge 
would  not  warrant  a  conviction  of  any  greater  offense!  It  alleges  that  the  de- 
fendant was,  on  the  1st  day  of  April,  1864,  captain  of  the  American  ship  Charger^ 
belonging  to  citizens  of  the  United  States;  that  the  ship  had  on  board  ten 
mariners,  and  among  them  one  John  P.  Swainson;  that  the  ship  was  provided 
with  three  boats  for  the  protection  and  safety  of  the  lives  of  the  persons  on 
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board  in  case  of  accident;  and  that  it  was  the  duty  of  the  defendant  to  manage 
and  control  the  ship  and  boats  so  as  to  insure  sach  protection  and  safety;  that, 
on  the  Istof  April,  1864,  the  said  Swainson  was  employed  as  seaman  npon  the 
royal-yard-arm  of  the  mainmast  of  the  ship  inforling  the  royal  sail;  that  whilst 
thus  employed  he  accidentally  fell  into  the  sea;  and  that  the  defendant  will- 
fnlly  omitted  to  stop  the  ship,  or  to  lower  either  of  the  boats,  or  to  make  any 
attempt  to  rescue  and  save  Swainson,  as  was  his  duty  to  do;  thatSwainsoo 
would  have  been  rescued  and  saved  had  the  defendant  stopped  his  ship  and  low- 
ered either  of  his  boats,  and  from  his  negligence  and  omission. in  this  respect 
Swainson  was  drowned.  As  you  will  thus  perceive,  gentlemen,  the  charge  is 
that  the  death  of  Swainson  was  occasioned  by  the  willfal  omission  of  the  de- 
fendant to  stop  the  ship,  lower  the  boats  and  rescae  him,  or  to  make  any  at- 
tempt for  his  rescue.  In  the  majority  of  cases  where  manslanghter  is  charged 
the  death  alleged  has  resulted  from  direct  violence  on  the  part  of  the  accused. 
Here  the  death  is  charged  to  have  been  occasioned  by  the  willfal  omission  of 
the  defendant  to  perform  a  plain  duty. 

«  There  may  be  in  the  omission  to  do  a  particular  act  under  some  circumstances, 
as  well  as  in  the  commission  of  an  act,  such  a  degree  of  criminality  tts  to  render 
the  offender  liable  to  indictment  for  manslaughter.  The  law  on  the  subject  is 
this :  that  where  death  is  the  direct  and  immediate  result  of  the  omission  of  a 
party  to  perform  a  plain  duty  imposed  upon  him  by  law  or  contract,  be  is  guilty 
of  a  felonious  homicide.  There  are  several  particulars  in  this  statement  of  the 
law  to  which  your  attention  is  directed.  In  the  first  place  the  duty  omitted 
must  be  a  plain  duty,  by  ^hich  I  mean  that  it  must  be  one  that  does  not  admit 
of  any  discussion  as  to  its  obligatory  force;  one  upon  which  different  minds 
must  agree,  or  will  generally  agree.  Where  doubt  exists  as  to  what  conduct 
should  be  pursued  in  a  particular  case,  and  intelligent  men  differ  as  to  the 
proper  action  to  be  had,  the  law  does  not  impute  guilt  to  any  one,  if,  from  omis- 
sion to  adopt  one  course  instead  of  another,  fatal  consequences  follow  to  others. 
The  law  does  not  enter  into  any  consideration  of  the  reasons  governing  the 
conduct  of  men  in  such  cases,  to  determine  whether  they  are  culpable  or  not. 
In  the  second  place,  the  duty  omitted  must  be  one  which  the  party  is  bound  to 
perform  by  law  or  contract,  and  not  one  the  performance  of  which  depends 
simply  upon  his  humanity,  or  his  sense  of  justice  or  propriety.  In  the  absence 
of  such  obligations,  it  is  undoubtedly  the  moral  duty  of  every  person  to  extend 
to  others  assistance  when  in  danger;  to  throw,  for  instance,  a  plank  or  rope  to 
a  drowning  man,  or  make  other  efforts  for  his  rescue,  and  if  such  efforts  should 
be  omitted  by  any  one  when  they  could  be  made  without  Imperiling  his  own  life, 
he  would,  by  his  conduct,  draw  upon  himself,  the  just  censure  and  reproach  of 
good  men;  but  this  is  the  only  punishment  to  which  he  would  be  subjected  by 
society.  In  the  third  place,  the  death  which  follows  the  duty  omitted  must  be 
the  immediate  and  direct  consequence  of  the  omission.  There  are  many  cases 
in  the  reports  in  which  this  doctrine  of  liability  for  negligence  resulting  in 
death  is  asserted.  In  one  case  a  defendant  had  been  employed  to  give  signals 
to  railway  trains  of  obstructions  on  the  road.  Having  on  one  occasion  neg- 
lected to  give  the  proper  signal  of  an  obstruction,  a  collision  followed,  causing 
the  death  of  a  passenger.  The  negligence  was  held  to  be  criminal,  and  the  de- 
fendant was  convicted  of  manslaughter .^  In  another  case,  the  defendant  was 
employed  as  the  ground  bailiff  of  a  mine,  and  as  such  it  was  his  duty  to  cause 
th«mine  to  be  ventilated,  by  directing  air-headings  to  be  placed  where  neces- 
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sary.  By  his  omission  to  do  this  in  a  particular  place,  the  damp  in  the  mine 
exploded,  and  several  persons  were  killed.  The  defendant  was  indicted  tor 
manslaughter,  and  the  court  instructed  the  jury  tliat  if  they  were  satisfied  that 
it  was  the  ordinary  and  plain  duty  of  the  prisoner  to  cause  the  air-heading  to 
be  made  in  the  mine,  and  that  a  person  using  reasonable  diligence  would  have 
had  it  done,  and  that  by  the  omission  the  death  of  the  deceased  occurred,  they 
should  find  the  prisoner  guilty .^  In  these  cases  you  will  perceive  the  omission 
which  resulted  fatally  was  of  a  plain  personal  duty,  and  that  the  accident  was 
the  immediate  and  direct  consequence  of  the  omission. 

'<  Now,  in  the  case  of  a  person  falling  overboard  from  a  ship  at  sea,  whether 
passenger  or  seaman,  when  he  is  not  killed  by  the  fall,  there  is  no  question  as 
to  the  duty  of  the  commander.    He  is  bound,  both  by  law  and  by  contract,  to  do 
everything  consistent  with  the  safety  of  the  ship  and  of  the  passengers  and  crew, 
necessary  to  rescue  the  person  overboard,  and  for  that  purpose  to  stop  the  vessel, 
lower  the  boats,  and  throw  to  him  such  buoys  or  other  articles  which  can  be 
readily  obtained,  that  may  serve  to  support  him  in  the  water  until  he  is  reached  by 
the  boats  and  saved.    No  matter  what  delay  in  the  voyage  may  be  occasioned 
or  what  expense  to  the  owners  may  be  incurred,  nothing  will  excuse  the  com- 
mander for  any  omission  to  take  these  steps  to  save  the  person  overboard,  pro- 
vided they  can  be  taken  with  a  due  regard  to  the  safety  of  the  ship  and  others 
remaining  on  board.    Subject  to  this  condition,  every  person  at  sea,  whether 
*  passenger  or  seaman,  has  a  right  to  all  reasonable  efforts  of  the  commander  of 
the  vessel  for  his  rescue,  in  case  he  should  by  accident  fall  or  be  thrown 
overboard.    Any  neglect  to  make  such  efforts  would  be  criminal,  and  if  fol- 
lowed by  the  loss  of  the  person  overboard,  when  by  them  he  might  have  been 
saved,  the  commander  would  be  guilty  of  manslaughter,  and  might  be  indicted 
and  punished  for  that  offense.    In  the  present  case  it  is  not  pretended  that 
any  efforts  were  made  by  the  defendant  to  save  Swainson,  nor  is  the  law  as  to 
the  duty  of  the  commander,  and  his  liability  for  omitting  to  perform  it  under 
the  conditions  stated,  controverted  by  counsel.    The  positions  taken  in  the  de- 
fence of  the  accused  are :  (1)  that  Swainson  was  killed  by  his  fall  from  the  yard ; 
(2)  that  if  not  killed,  it  would  have  been  impossible  to  save  him  in  the  existing 
condition  of  the  sea  and  weather;  (8)  that  to  have  attempted  to  save  him 
would  have  endangered  the  safety  of  the  ship  and  the  lives  of  the  crew.   If  in  your 
judgment  either  of  these  positions  is  sustained  by  the  evidence,  the  defend- 
ant is  entitled  to  an  acquittal. 

**  The  killing  of  Swainson  from  his  fall  is  alleged  from  the  distance  he  must 
have  fallen,  and  the  absence  of  any  appearance  of  subsequent  motion  on  his 
part  in  the  water.  The  distance  was  one  hundred  and  ten  feet,  as  stated  by 
one  of  the  witnesses  from  actual  measurement.  Another  witness  says  that 
Svvainson  struck  the  water  on  his  back  or  front;  a  third  witness  states  that  the 
feet  of  Swainson  struck  the  water  first,  but  tiiat  the  position  of  the  body  was 
somewhat  inclioed.  From  the  noise  made  in  falling,  the  mate  was  of  the  opin- 
ion that  Swainson  struck  the  channels  on  the  sides  of  the  vessel  in  his  fall. 
Ton  can  judge  of  the  probabilities  of  the  man  being  alive  after  a  fall  of  this 
kind.  If  you  believe  from  the  evidence  that  he  was  killed  by  the  fall,  that  Is 
an  end  of  this  case,  and  you  need  not  pursue  your  inquiries  further.  But  more, 
if  you  have  any  reasonable  doubt,  by  which  I  mean  a  doubt  founded  upon  a 
consideration  of  all  the  circumstances  and  evidence,  and  not  a  doubt  resting 
npon  mere  conjecture  or  speculation,  whether  he  was  killed  by  the  fall,  you 
need  not  go  further. 
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**  The  prosecatlon  proceeds  upon  the  gromid  that  he  was  not  thus  killed,  the 
district  attorney  relying  npon  the  general  presumption  of  the  law  that  a  man 
known  to  be  alive  at  a  particular  time  continues  alive  until  his  death  is  proved, 
or  some  event  is  shown  to  have  happened  to  him  which  usually,  In  the  experi- 
ence of  men,  proves  fatal.    The  fall  of  a  person  into  the  sea,  from  a  height  of 
one  hundred  and  ten  feet  is  not  an  event  which  is  necessarily  fatal.    Nor  can 
it  be  said  that  in  the  experience  of  men  It  Is  usually  so.    Its  effect  depends 
very  much,  if  not  entirely,  upon  the  manner  in  which  the  party  falling  strikes 
the  water,  and  the  existence  of  obstacles  breaking  the  force  of  the  fall.    The 
fact,  therefore,  that  the  fall  of  Swainson  appears  in  the  evidence  presented  by 
the  prosecution  does  not  change  the  presumption  of  the  law  which  Iliave 
mentioned.    The  burden  still  remains  upon  the  defendant  of  showing  that  the 
fall  was  fatal,  or  of  showing  such  attending  circumstances  as  to  create  a  rea- 
sonable doubt  whether  such  was  not  the  fact.    You  will  not  take  the  fall  itself 
as  conclusive  on  this  point,  but  will  consider  it  in  connection  with  the  evi- 
dence of  the  manner  In  which  the  party  fell,  and  particularly  of  the  manner  in 
which  he  struck  the  water  in  falling.    If  you  are  satisfied  that  the  fall  was  not 
Immediately  fatal,  the  next  inquiry  will  be  whether  Swainson  could  have  been 
saved  by  any  reasonable  efforts  of  the  captain,  in  the  then  condition  of  the  sea 
and  weather.    That  the  wind  was  high  there  can  be  no  doubt.    The  vessel 
was  going,  at  the  time,  at  the  rate  of  twelve  knots  an  hour;  it  had  averaged, 
for  several  hours,  ten  knots  an  hour.    A  wind  capable  of  propelling  a  vessel  at 
that  speed,  would,  in  a  few  hours  create  a  strong  sea.    To  stop  the  ship, 
change  its  course,  go  back  to  the  position  where  the  seaman  fell  overboard, 
and  lower  the  boats,  would  have  required  a  good  deal  of  time,  according  to  the 
testimony  of  several  witnesses.    In  the  meanwhile,  the  man  overboard  must 
have  drifted  a  good  way  from  the  spot  where  he  fell.    To  these  considerations 
you  will  add  the  probable  shock  and  consequent  exhaustion  which  Swainson 
must  have  experienced  from  the  fall,  even  supposing  that  he  was  not  immedi- 
ately killed.    It  is  not  sufficient  for  you  to  believe  that  possibly  he  might 
have  been  saved.    To  find  the  defendant  guilty,  you  must  come  to  the  concln- 
sion,  that  he  would  beyond  a  reasonable  doubt,  have  been  saved  if  proper  ef- 
forts to  save  him  had  been  seasonably  made,  and  that  his  death  was  the 
consequence  of  the  defendant's  negligence  in  this  respect.    Besides  the  condi- 
tion of  the  weather  and  sea,  you  must  also  take  into  consideration  the  charac- 
ter of  the  boats  attached  to  the  ship.    According  to  the  testimony  of  the  mate 
they  were  small  and  unfit  for  a  rough  sea. 

**  During  the  trial  much  evidence  was  offered  as  to  the  character  of  the  defend- 
ant as  a  skillful  and  able  officer,  and  as  a  humane  man.  The  act  char<!ed  is  one 
of  gross  inhumanity;  it  is  that  of  allowing  a  sailor  falling  overboard,  wliilst 
at  work  upon  the  ship,  to  perish,  without  an  effort  to  save  him,  when  by 
proper  efforts,  promptly  made,  he  could  have  been  saved.  If  there  be  any  donbt 
as  to  the  conduct  of  the  defendant,  his  past  life  and  character  should  have  some 
consideration  with  you.  With  these  views,  I  leave  the  case  with  you.  It  is 
one  of  much  interest,  but  I  do  not  think  that,  under  the  instructicns  given, 
you  will  have  any  difflcolty  in  arriving  at  a  just  conclusion.'' 

Verdicti  not  guiUif» 
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ABDUCTION. 

Not  when  mother,  by  her  conduct,  has  consented,  p.  898. 
Under  mistake  of  fact  not  a  crime,  pp.  500,  692,  597. 

ABORTION. 

See  Attebiptb;  Omissions. 

Consent,  except  In  cases  of  high  crimes,  relieves  an  act  otherwise  criminal 
of  its  criminal  nature.  Therefore  it  is  not  an  assault  to  cause  an  abor- 
tion on  a  woman  not  quick  with  child,  if  done  with  her  consent.  State 
V.  Cooper,  p.  348. 

It  is  not  a  punishable  offense  at  common  law  to  perform  an  operation  for 
abortion  on  a  pregnant  woman  with  her  consent  unless  she  be  quick 
with  child.    Com,  v.  Parker,  p.  848. 

ACCIDENTS. 

See,  also,  Phtsicians  and  Susobons. 

If  a  person  employed  on  a  building  situated  thirty  feet  from  the  highway 
throw  down  a  piece  of  timber,  having  first  cried  out  to  stand  clear,  and 
the  timber  fall  upon  another  and  kill  him,  this  is  not  manslaughter,  but 
misadventure  merely.  Aliter,  it  seems,  if  the  house  had  been  directly 
upon  a  constant  thoroughfare.    B.  v.  Hull,  p.  408. 

P.  was  indicted  for  instigating  his  minor  children  to  bum  a  fence,  the  prop* 
erty  of  K.  The  proof  was  that  P.*s  sons,  by  his  direction,  brought  fire 
into  his  own  field,  whence,  by  means  of  the  grass,  it  communicated  to, 
.  and  burned,  the  fence.  But  there  was  no  proof  of  any  instigation  to 
burn  the  fence,  or  any  design,  either  on  his  part  or  that  of  his  sons,  that 
it  should  be  burned;  whereas,  on  the  contrary,  the  testimony  concurred 
in  proving  that  they  labored  to  stop  the  fire,  and  that  he  specially  ex- 
erted himself  to  save  the  fence.  Held,  that  P.  was  not  guilty.  Pipe 
V.  State,  p.  409. 

If,  without  intent  to  do  harm,  one  points  a  pistol  at  another  in  sport,  neither 
thinking  the  pistol  to  be  loaded,  and  the  pistol  goes  off,  producing 
death,  the  person  using  the  weapon  is  not  necessarily  guilty  of  invol- 
untary manslaughter  under  the  Tennessee  Code.  The  negligent  use  of 
the  pistol  supposed  to  be  unloaded  is  not  of  necessity  a  crime,  as  there 
is  no  evidence  of  criminal  Intent.    Bobertson  v.  State,  p.  411. 

Under  an  indictment  charging  the  defendant  with  culpable  negligence  in 
wounding  another,  when  the  evidence  shows  that  the  defendant,  i\ii 
officer,  shot  the  prosecuting  witness,  mistaking  him  for  an  escaped  pris- 
oner, an  instruction  that  the  defendant  is  guilty  if  he  shot  at  and 
wounded  one  other  than  the  escaped  criminal,  is  erroneous.     State  v. 

ObersTiaw,  p.  415. 
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ACCIDENTS  —  Continued. 

In  sach  a  case  negligence  is  of  the  gist  of  the  action,  and  in  the  absence  o! 
recklessness  or  of  want  of  that  caation  appropriate  to  determining  the 
identic  of  the  fugitive,  there  is  no  criminal  liability.    Id, 

A  person  who  kills  another  accidentally  is  not  guilty  of  murder.  Aaron  ?. 
State,  p.  417. 

If  a  person  in  defending  himself  against  a  violent  attack  made  on  him  by 
A.  accidentally  kills  B.  he  is  not  guilty  of  the  murder  of  B.  Id,,  and 
see,  p.  446. 

When  a  homicide  is  committed  with  a  deadly  wtopon,  and  the  slayer  is  in* 
dieted  for  murder,  it  is  competent  for  him  to  prove  that  he  came  by  the 
weapon  accidentally  or  for  an  innocent  purpose  on  the  occasion.   Id. 

A  person  who  combines  and  confederates  with  others  to  accomplish  an  Ille- 
gal purpose  is  liable  for  their  acts  only  when  done  for  the  furtherance 
or  in  prosecution  of  the  common  object  or  design  for  which  they  com- 
bined together.    Com,  v.  Campbell,  p.  433. 

A  rioter  is  not  guilty  of  murder  or  manslaughter,  for  the  accidental  kUlbg 
of  an  innocent  person  by  those  engaged  in  suppressing  the  riot.    Id. 

No  criminal  responsibility  for  accidental  killing,  p.  444. 

Accidental  killing  in  game  of  foot  ball,  p.  446. 

Accident  in  driving  horses,  pp.  456-462. 

Liability  for  mismanagement  of  ships,  p.  457. 

Result  of  wrongful  act  not  per  se  a  crime,  p.  462. 

Nor  is  person  responsible  for  all  results,  p.  464. 

ADULTERATED  FOOD. 

Mistake  of  fact  as  to,  p.  627. 

ADULTERY. 

See  Attbhpts. 

AIDING  TO  ESCAPE. 

Consent  as  a  defence,  p.  398. 

ARSON. 

Husband  burning  wife's  house  not  ^ilty  of,  pp.  53, 100. 

Nor  wife  burning  husband's,  p.  86. 

Infant  not  guilty  of,  p.  169. 

Nor  servant  in  burning  master's  house  on  his  orders,  p.  249. 

Mistake  a  defence,  p.  581. 

ASSAULT. 

See,  also,  Attbmfts;  Cabbibbs;  Coitsbnt;  Omissions. 

Corporal  correction  of  wife  not,  pp.  26,  84. 

Married  woman  not  indictable  for,  p.  70. 

Parent  may  punish  child,  pp.  158,  185. 

And  schoolmaster  pupil,  pp.  169,  185-188. 

No  assault  when  pan^  consents,  pp.  289,  290,  366. 
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ASSAULT—  C(mttnned. 

No  assault  when  done  under  mistake,  p.  502. 

Police  officer  making  arrest  by  mistake  not  guilty  of,  pp.  506,  579,  605. 

ASSAULT  WITH  INTENT. 
See  Rafb. 

ATTEBiPTS. 

566  Neutrautt  Laws;  Bawdy  House;  Suicide. 

Tiie  criminal  intent  necessary  to  the  commission  of  crime  must  exist  at  the 
time  of  the  doing  of  the  act;  and  can  not  subsequently  be  imputed  to  a 
previous  act.     U.  8.  v.  Fox,  p.  640. 

Attempts  to  be  indictable  must  be  manifested  by  acts  which  would  end  in 
the  consummation  of  the  particular  offense,  but  for  the  intervention  of 
circumstances,  independent  of  the  will  of  the  party.  People  v.  Murray^ 
p.  642. 

il.  was  indicted  for  attempting  to  contract  an  incestuous  marriage.  It  was 
shown  that  he  had  declared  his  intention  of  marrying  his  niece,  ]iad 
eloped  with  her,  and  had  sent  for  a  magistrate  to  perform  the  ceremony. 
Heldf  that  these  were  preparations  and  did  not  constitute  an  attempt. 
Id. 

The  mere  fftct  of  a  person  going  to  a  place  with  the  intention  to  assault 
another  will  not  subject  him  to  the  penalty  of  such  an  offense  unless  he 
carry  such  intention  into  effect.    Toes  v.  StcUe,  p.  648. 

Mere  preparations  to  commit  an  assault  not  indictable.  Toung  y.  State,  p. 
645. 

By  statute  it  was  made  a  crime  to  attempt  to  introduce  spirituous  liquors 
or  wine  into  Alaska.  Held,  that  where  a  person  residing  in  Alaska 
ordered  one  hundred  gallons  of  whisky  to  be  shipped  to  him  at  Alaska, 
by  a  dealer  in  San  Francisco,  with  Intent  to  introduce  the  same  into 
Alaska,  he  was  not  guilty  of  such  attempt,  because  he  had  done  no  act 
to  accomplish  his  illegal  intent  of  which  the  law  will  take  cognizance, 
the  offer  to  purchase  the  liquor,  and  even  the  purchase  itself,  being 
acts  of  preparation.     U.  S.  v.  Stephens^  647. 

The  mere  delivery  of  poison  to  a  person,  and  soliciting  him  to  place  It  In 
•  the  spring  of  a  certain  party,  is  not  an  attempt  to  administer  poison  or 
punishable  as  such.    Stebler  v.  Com.,  pp.  651,  729. 

A  conspiracy  between  a  man  and  a  woman  to  commit  adultery  is  not  indict- 
able.     Shannon  v.  Com,,  p.  672. 

Until  an  overt  act  is  committed  the  law  does  not  punish  the  criminal  intent. 
Smith  V.  Com,,  p.  675. 

Solicitation  to  commit  a  crime  does  not  amount  to  an  attempt.  Therefore, 
to  '<  solicit,  incite  and  endeavor  to  persuade  **  a  married  woman  to 
commit  fornication  or  adultery  is  not  indictable.    Id. 

A  mere  solicitation  to  commit  a  crime  which  does  not  tend  to  a  breach  of 
the  peace  or  the  corruption  of  the  body  politic  is  not  indictable.  Cox 
V.  People,  p.  680. 

A  mere  effort  by  persuasion  to  produce  a  condition  of  the  mind  essential  to 
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the  commission  of  the  crime  of  incest,  without  any  step  taken  towards 
its  commission,  is  not  an  indictable  attempt  to  commit  a  crime.    Id. 

Acts  are  necessary  to  constitute  an  attempt,  and  an  attempt  to  conmiit  a 
^  rape  is  an  ineffectnal  offer  by  force  to  have  carnal  connection.    An 

intent  not  evidenced  by  acts  is  not  enongh.    Kelly  v.  Com.,  p.  681. 

To  constitute  the  crime  of  shooting  with  intent  to  commit  murder,  the 
ability  as  well  as  the  intent  to  commit  the  crime  must  be  present. 
State  V.  SwaUsy  p.  689. 

A.  fired  at  B.  at  the  distance  of  forty  feet  with  intent  to  murder  him,  A.  be- 
lieving that  the  gun  was  loaded  with  powder  and  ball  while  in  fact 
it  was  loaded  only  with  powder  and  a  light  cotton  wad.  Sdd,  that  A. 
was  not  guilty  of  assault  with  intent  to  commit  murder.    Id. 

Pointing  an  unloaded  pistol  at  another  without  an  actual  intent  to  do 
physical  injury  is  not  an  Assault.    McKay  v.  State  pp.  690,  782. 

To  constitute  an  assault  there  must  be  an  actual  intent  to  do  a  physical 
injury;  and  fear  on  the  part  of  the  prosecutor,  can  not  make  It  an 
assault  if  the  intent  is  absent.    Id, 

M.  was  indicted  for  breaking  and  entering  a  dwelling-house,  and  stealing 
certain  specified  goods.  At  the  trial  it  was  shown  that,  before  M. 
broke  into  the  house,  the  goods  had  been  taken  by  an  earlier  burglar, 
but  there  were  other  goods  there  belonging  to  the  prosecutor.  The 
jury  found  the  prisoner  not  guilty  of  the  felony  charged,  but  guU^  of 
breaking  and  entering  the  dwelling-house  of  the  prosecutor,  and  at- 
tempting to  steal  his  goods  therein.  Held^  that  there  was  no  "  attempt " 
to  steal  the  goods  charged,  and  the  verdict  could  not  bei  sustained. 
£.  V.  Mcpherson,  p.  699. 

To  constitute  an  attempt,  there  must  be  such  a  beginning  as  if,  uninter- 
rupted, would  end  in  the  completion  of  the  act.    JB.  v.  ColUne,  p.  701. 

C.  was  indicted  for  attempting  to  commit  a  felpny  by  putting  his  hand  into 
A.'s  pocket  with  intent  to  steal  the  property  there.  The  evidence  was 
that  he  had  put  his  hand  in  A.'s  pocket,  but  there  was  no  proof  that 
there  was  anjrthing  in  the  pocket.  MM,  that  the  prisoner  could  not  be 
convicted  of  the  attempt  charged.    Id, 

The  prisoner  was  indicted  under  a  statute  for  sending  through  the  mail  a 
letter  giving  information  of  a  prohibited  character,  e.p.,  as  to  where 
articles  to  prevent  conception  could  be  procured.  The  letter  was  sent 
by  the  prisoner  addressed  "  Miss  Nettie  Harlan,"  in  answer  to  one 
from  such  alleged  person,  who  was  in  fact  only  a  detective  seeking  to 
decoy  the  prisoner  into  furnishing  evidence  against  himself.  Held, 
that  as  there  was  no  such  person  as  <<  Miss  Nettie  Harlan,*'  the  prisoner 
did  not  give  information  of  the  kind  prohibited  to  her  and  was  not 
guilty.     U,  S,  V.  Whittter,  p.  705. 

The  prisoners  being  indicted  for  an  attempt  to  commit  burglary,  it  ap- 
peared that  they  bad  agreed  to  commit  the  offense  on  a  certain  nli^t, 
together  with  one  C,  but  C.  was  kept  away  by  his  father,  who  had  dis- 
covered their  design.  The  two  were  seen  about  twelve  that  night  to 
come  within  thirteen  feet  of  the  house,  towards  a  picket  fence  in  front, 
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In  which  there  was  a  gate ;  bat  without  entering  thU  gate  they  went 
as  was  supposed,  to  the  rear  of  the  house,  and  were  not  seen  after- 
wards. Afterwards,  about  two  o'clock,  some  persons  came  to  the  front 
door  and  tamed  the  knob,  but  went  off,  being  alarmed,  and  were  not 
identified.  Heldy  that  there  was  no  eyidence  of  an  attempt  to  commit 
the  offense,  no  overt  act  directly  approximating  to  its  execution ;  and 
that  a  conviction  therefore  could  not  be  sustained.  B.  v.  McCannf  p. 
718. 

A  statute  made  it  illegal  and  indictable  to  sell  spirits  to  a  slave.  P.  sold  a 
slave  a  barrel  of  whisky,  which  was  intercepted  before  it  was  delivered 
to  the  slave.    Held,  that  F.  was  not  indictable.    PuUe  v.  State,  p  716. 

In  a  statute  which  provides  that  "  every  person  who  shall  set  fire  to  any 
building,  *  *  *  or  to  any  other  material  with  intent  to  cause  any 
building  to  be  burned,  or  shall,  by  any  other  means,  attempt  to  cause 
any  building  to  be  burned,  or  shall,  by  any  other  means,  attempt  to 
cause  any  building  to  be  burned,"  the  words,  «  by  any  other  means  *' 
must  be  construed  to  mean  by  any  other  means  of  a  like  nature;  and 
an  attempt  to  cause  a  building  to  be  burned  by  soliciting  a  third  person 
to  set  fire  to  it,  and  furnishing  him  with  the  materials,  Is  not  within 
the  statute.    McDade  v.  People,  p.  717. 

Mere  preparations  not  punishable  as  attempts,  p.  726. 

«  Voting  for  illegal  lease  not  "making  "  illegal  lease,  p.  728. 

Intent  without  act  not  indictable,  p.  780. 

Possession  of  indecent  prints  not  indictable,  p.  781.    - 

Intent  to  ply  trade  of  prostitute  not  indictable,  p.  782. 

Intent  to  pass  counterfeit  money  not  indictable,  p.  782. 

Attempt  to  commit  abortion  on  woman  not  pregnant,  p.  787. 

Personating  voter  not  in  existence,  p.  789. 

Attempt  to  kiU  inteirupted,  p.  740. 

Attempt  to  commit  assault  with  intent  to  rape,  p.  742. 

Attempt  to  commit  forgery,  p.  748. 

Attempt  to  commit  embracery,  p.  748. 

Attempt  to  suborn  perjury,  p.  745. 

Person  inducing  another  to  seU  liquor  not  indictable,  p.  745. 

Punishability  of  attempts  in  U.  S.  Courts,  p.  748. 

ATTORNEY  AND  CLIENT. 

Liability  of  client  for  act  of  attorney,  p.  242. 

BAILEE. 

Wife  not  liable  as,  p.  89. 

BAWDY  HOUSE. 
See,  OiassioiTs. 
Mistake  of  fact  a  defenee,  pp.  601,  609. 
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The  renting  of  a  house  to  a  woman  of  ill-lame  with  intent  that  it  shall  be 
kept  as  a  house  of  prostitution,  is  not  an  offense  punisliable  by  indict- 
ment at  common  law,  though  it  be  so  kept  afterwards.  Broekway  ▼. 
Peoplef  686. 

BIGAMT. 

Besy  al»o^  Attempts. 

Marrying  second  time  under  mistaken  belief  in  death  of  first  husband  or 
wife,  not,  pp.  609,  601. 

BBIBBBY. 

The  payment,  or  offer  of  payment,  of  any  money,  emolument,  or  thing  of 
value  by  any  person  to  a  sheriff,  or  other  peace  officer,  for  the  release 
of  any  prisoner  in  the  custody  of  such  sheriff  or  peace  officer,  brings 
the  person  so  offering  within  the  meaning  of  article  807  of  the  Penal 
Code,  defining  the  offense  of  bribery.    O^Brien  v.  State,  p.  851. 

If,  however,  with  a  view  to  entrap  the  defendant,  the  officer  first  suggests 
his  willingness  to  accept  a  bribe,  and  thereby  orignates  the  criminal 
intent,  the  defendant,  by  acceding,  is  not  brought  within  the  spirit  of 
the  said  art.  807.    Id, 

BUBGLABT. 

See  Attempts. 

NonliabiUty  of  infant  for,  p.  147. 

CABBIEBS. 

Superintendent  of  depot  ejecting  passenger  by- mistake  not  guilty  of  assaoitt 
pp.  502,  598. 

Conductor  of  car  ejecting  passenger  by  mistake  not  guilty  of  assault^ 
p.  598. 

CONFESSIONS. 

Infant  can  not  be  convicted  of  murder  on  confessions  alone,  p.  183. 

CONSENT. 

SeefaUOf  Abortion;  Bsibert;  Labcent;   Bape;   Iin>ECENT  Assault;   Ds- 
cots;  Abduction;  Fobgeby;  Nuisance. 

A  criminal  conviction  for  assault  can  not  be  sustained  when  there  is  con* 
sent  on  the  part  of  the  complainant.    People  v.  Bransbyt  p.  290. 

A.  beats  B.  at  B.'s  request,  to  save  B.,  as  both  supposed,  from  a  greater 
punishment.  A.  is  not  indictable  for  an  assault  on  B.  State  v.  Beck^ 
p.  289. 

F.y  the  master  of  a  workhouse,  was  by  statute,  pemitted  to  dispose  of 
dead  bodies  for  the  purpose  of  dissection,  provided  the  relatives  did  not 
require  them  to  be  buried  without  dissection.  For  the  purpose  of  pre* 
venting  the  relatives  In  several  cases  from  making  this  requirement 
and  leading  them  to  suppose  that  the  bodies  were  buried  without  dis- 
section, F.  showed  them  to  the  relatives  in  coffins,  and  caused  the 
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appearance  of  a  funeral  to  be  gone  through.  On  an  Indictment  against 
¥,  for  disposing  of  dead  bodies  for  dissection,  F.  pleaded  that  no  re* 
qnirement  had  been  made  by  the  relatives.  Seld,  that  tills  was  a  good 
defence,  notwithstanding  his  fraud  had  prevented  them  from  making 
the  requirement.    B,  t.  Feisty  p.  886. 

Consent  by  decoys,  p.  861 

No  assault  where  there  is  consent,  p.  899. 

Manslaughter;  consent,  p.  899. 

CONSPIRACT. 

Mistake  of  fact  a  defence,  p.  602. 

Husband  and  wife  alone  can  not  commit,  p.  86. 

COPYRIGHT  LAW, 

Violation  by  agent,  liability  of  principal,  p.  280. 

COBPORAL  PUNISHMENT. 
See  Assault. 

CORPORATIONS. 

See^  alsOf  Rbgbivbbs. 

A  corporation  can  not  commit  a  crime  or  misdemeanor,  or  incite  others  to 
do  so.  For  such  an  act  so  committed  under  color  of  corporate  author- 
ity, the  Individuals  and  not  the  corporation  are  indictable.  8taU  ▼• 
Great  Works,  etc.f  Co,,  p.  1. 

Por  a  nuisance  in  obstructing  a  navigable  river,  a  corporation  is  not  indict- 
able.   Id. 

A  corporation  can  not  be  impleaded  eriminaltter  by  its  artificial  name  at 
common  law.    Com.  v.  President  Swift  Bun  Gap  Co.,  p.  2. 

A  corporation  can  not  be  indicted  for  a  violation  of  the  foreign  enlistment 
act.    King  of  Two  Sicilies  v.  WUcox,  p.  8. 

A  corporation  was  indicted  for  a  nuisance  in  suffering  a  basin  in  the  river 
running  past  the  city  to  become  foul  and  offensive.  The  court  in* 
structed  the  jury  that  the  corporation  was  bound  to  abate  a  nuisance 
arising  from  the  basin  being  foul,  even  if  in  doing  so  it  should  be 
necessary  to  cut  down  or  remove  a  bulkhead.  The  corporation  had  no 
right  either  by  its  charter  or  by  statute  to  remove  the  bulkhead.  HM, 
that  the  instruction  was  erroneous.    People  v.  Albany,  p.  8. 

A  corporation  in  Indiana  can  not  be  prosecuted  by  information  or  otherwise 
for  a  misfeasance.    State  v.  Ohio,  etc,,  JB.  Co.,  p.  12. 

A  statute  provided  that  «  every  person  "  obstructing  any  highway  should 
be  liable  to  prosecution.  Under  this  statute  an  information  was 
brought  against  a  railroad  corporation.  Beld,  that  it  would  not 
lie.    Id. 

Corporation  generally  not  indictable  for  crime,  p.  17. 

Corporation  not  a  "  person  "  within  Ohio  statute,  p.  17. 

Penalty  against  officer  must  be  pursued,  p.  18. 
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Not  Indictable  for  carzytDg  on  boaiiiess  without  license,  p.  19. 

Criminal  liability  of  stockholder  for  act  of  agent  of  corporation,  pp.  226, 
280. 

COUNTERFEITING. 

Liabili^  of  wife  for  uttering,  p.  77. 

CBUSLTTTO  ANIMALS. 

Mistake  is  a  defence,  p.  604. 

Liability  of  principal  for  act  of  agent,  p.  880. 

DECOTS. 

Sut  also,  Attshpts. 

A  banker  suspecting  defendant  of  the  intention  of  robbing  Ills  bank,  em* 
ployed  detectives  to  act  as  decoys  and  indnce  him  to  enter  the  bank 
with  intent  to  rob  it.  Seld^  that  the  defendant  could  not  be  convicted 
of  burglary  therefor,  the  consent  of  the  detectives  being  the  consent  of 
their  employer.    Speiden  v.  State,  p.  857,  and  see,  pp.  408,  406. 

The  owner  of  property  was  informed  by  his  agent,  who  had  cliarge  of  the 
property,  that  W.  wanted  the  agent  to  join  him,  W.,  in  stealing  it,  and 
thereupon  the  owner  told  the  agent  to  let  W.  take  it,  and  in  pursuance 
of  this  arrangement,  W.  came  at  night  and  the  agent  let  him  have  the 
property.    Seld,  that  there  was  no  larceny.    WUliams  v.  StaUf  p.  859. 

Although  the  owner  of  property  may  leave  it  exposed  for  the  express  pur- 
pose of  trapping  one  whom  he  expects  to  steal  it;  yet,  if  he,  through 
an  agent,  incite  a  person  to  take  it,  the  taking  is  no  larceny,  for  it  is  by 
his  own  consent  and  procurement.    Id, 

8.  was  indicted  for  stealing  a  post  letter  containing  money.  S.  was  em- 
ployed in  the  post-office  as  a  sorter,  and  being  suspected,  a  decoy 
letter  with  money  enclosed  was  placed  among  the  letters  for  him  to 
sort,  which  letter  had  not  been  put  in  the  receiving  box.  Held,  tliat  S. 
was  not  guilty  of  stealing  a  '<  post  letter.''    B.  v.  Sh^herd^  pp.  868, 407. 

Aiding  to  escape;  decoys,  p.  898. 

DISTURBING  RELIGIOUS  WORSHIP. 
Mistake  as  a  defence,  p.  604. 

DURESS. 

C.  was  indicted  for  destroying  a  threshing  machine.  It  appeared  that  a 
mob  had  oompeUed  C.  and  others  to  Join  them  and  afterwards  to  assist 
in  breaking  threshing  machines.  C.  was  acquitted.  B.  v.  CrutchUff,  p. 
685. 

Duress  as  an  excuse  for  crime,  p.  686. 

Excuses  treason,  p.  686. 

Flea  of  guilty  entered  under,  p.  637. 


EAVESDROPPING. 

Husband  may  set  watch  on  wife,  p.  85. 
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ELECTIONS. 

^ee  Attempts;  Mistake. 

Person  voting  under  mistake  of  law  as  to  Ms  right,  not  guilty  of  Illegal 
voting,  pp.  472,  477,  661. 

Nor  where  mistake  Is  of  some  fact,  pp.  512,  604. 

Evidence  that  a  party  consulted  counsel  as  to  his  right  to  vote,  and  sub- 
mitted to  them  the  facts  of  the  case,  and  was  advised  by  them  that  he 
had  the  right,  is  admissible  In  his  favor,  on  the  trial  of  an  Indictment 
against  him  for  willfully  voting,  knowing  himself  not  to  be  a  qualified 
voter,  but  Is  not  conclusive  evidence  that  he  did  not  know  that  he  was  . 
not  a  qualified  voter,  p.  477. 

Election  officer  not  liable  for  refusing  qualified  voter  through  mistake  of 
law,  pp.  494,  498,  586-591. 

EMBEZZLEMENT. 

Married  woman  can  not  embezzle  husband's  property,  pp.  86,  89. 
Taking  money  under  mistaken  claim  of  right  not,  p.  566. 

BXTOBTION. 

Officer  taking  illegal  fee  under  mistake  of  law  not  guilty  of,  pp.  486,  490, 
587. 

FALSE  IMPRISONMENT. 

Mistake  of  fact  as  a  defence,  p.  605. 

FALSE  PRETENSES. 
8ee  Omissions. 

Wife  not  liable  for,  pp.  86,  405. 
Infant  not  liable  for,  p.  184. 
Consent  as  a  defence,  pp.  402,  408,  405. 
Mistake  of  fact  a  defence,  p.  609. 

FINDER. 

See  Mistake  of  Law. 

FORCIBLE  DEFILEMENT. 
/9<6Rafb. 

FORCIBLE  ENTRY  AND  DETAINER. 
Wife  not  punishable  for,  pp.  44,  89. 

FOREIGN  ENLISTBfENT  ACT. 

Corporation  not  Indictable  for  violation  of,  pp.  8,  17. 

FOROERT. 

Consent  aa  a  defence,  pp.  400,  402. 

Mistake  as  to  authority  to  sign  name,  pp.  566,  609. 

FRAUDULENT  VOTING. 
See  Elections. 
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IGNORANCE  OF  FACT. 
Sw  Mistake  of  fact. 

lONOBANCE  OF  LAW. 
See  MxsTAKX  of  Law. 

ILLEGAL  SALES. 

See  ATTBMPT8. 

INCEST. 

^^eATTBKPTB. 

Ignorance  of  relationship  a  defence,  p.  6It. 

INDECENT  ASSAULT. 

A  man  Induced  two  yonths  abOTe  the  age  of  fourteen  to  go  ont  with  him  in 
the  evening  to  an  ont  of  the  way  place,  where  they  mutually  indulged 
in  indecent  practices  on  each  other^s  persons.  The  youths  were  willing 
and  assenting  parties  to  what  was  done.  HM^  that  under  these  dream* 
stances  a  conviction  for  an  indecent  assault  could  not  be  upheld.  JS.  ▼. 
WollaeUm^  p.  807. 

INDECENT  EXPOSURE. 

By  mistake  not  a  crime,  pp.  615, 606. 

INFANCY. 

See,  aleOf  Schoolmastkb. 

An  infant  under  the  age  of  seven  years  can  not  be  guilty  of  a  felony.  Hank 
V.  LoadeTf  pp.  119,  168. 

The  defendant  caught  a  child  in  the  act  of  stealing  a  piece  of  wood  from 
his  premises,  and  gave  him  into  custody.  The  child  was  discharged  by 
the  magistrate,  on  the  ground  that  he  was  under  the  age  of  responsi- 
bility, and  he  afterwards  by  his  next  friend  brought  an  action  against 
the  defendant  for  false  imprisonment.  EMt  that  a  plea  of  felony  was 
no  answer,  and  the  defendant  was  liable  for  damages.    Id. 

An  infant  between  the  ages  of  seven  and  fourteen  is  presumed  to  be  inca* 
pable  of  committing  crime  and  the  onus  is  on  the  State  to  prove  his 
criminal  intent.    State  v.  Adame^  p.  121. 

A  negro  boy  only  twelve  years  of  age  when  he  committed  the  homicide, 
was  found  guilty  of  murder  in  the  first  degree.  Held^  that  the  instrac- 
tion  of  the  trial  court,  which  virtually  told  the  jury  that  defendant's 
age  should  not  affect  the  conclusion  at  which  they  should  arrive,  any 
more  than  if  he  had  been  of  mature  age,  was  clearly  wrong.  Between 
the  ages  of  seven  and  fourteen  years  the  law  presumes  the  infant  doU 
incap<MXf  and  the  onue  is  on  the  State  to  overcome  this  prima  fade  case 
of  incapacity  to  commit  crime ;  and  this  must  be  done  by  "  evidence 
strong  and  clear  beyond  all  doubt  and  contradiction."    Id. 

By  the  Illinois  statute  an  infant  under  the  age  of  ten  years  is  incapable  of 
committing  crime,  and  can  not  be  convicted  of  any  crime  or  misde- 
meanor. At  the  age  of  fourteen  the  law  presumes  capacity,  withoat 
proof  of  a  knowledge  of  good  and  evil,  but  between  these  ages  the  evi- 
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Forcible  entry  and  detainer  may  lie  against  husband  and  wife  Jointly  where 

the  forcible  entry  is  the  joint  act  of  both;  bat  no  line  can  be  imposed 

npon  the  wife.    State  v.  Harney,  p.  44. 
In  a  proceeding  against  a  husband  and  wife  for  obstructing  a  public  road, 

where  he  is  acquitted  and  she  Is  convicted,  the  judgment  is  bad  and 

must  be  reversed.    Bather  v.  State,  p.  46. 

A.  and  B.,  relatives  (uncle  and  cousin)  of  the  wife,  assisted  the  wife  in 
packing  and  removing  the  husband's  goods,  the  wife  intending  to  leave 
the  husbsChd's  dwelling  and  not  Intending  to  return  to  him.  There  was 
no  evidence  that  the  wife  had  committed  adultery  with  either  of  the 
prisoners,  or  intended  to  do  so.  The  jury  found  that  the  prisoners 
took  the  goods  without  the  knowledge  or  consent  of  the  husband,  but 
with  the  intent  to  deprive  him  of  the  property  in  them :  held,  that  the 
conviction  could  not  be  susjtaihed,  as  it  had  not  been  left  to  the  Jury  to 
say  whether  the  prisoners  took  the  goods  at  the  time  animo  fitrandi  as 
principals,  or  whether  they  were  merely  assisting  the  wife  to  carry  ofi 
the  husband's  goods.    B,  v.  Avery,  p.  48. 

A  person  is  not  guilty  of  larceny  in  aiding  a  wife  to  steal  her  husband's 
goods.    State  v.  Banke,  pp.  61,  90. 

The  following  instructions  held  correct:  « It  appearing  from  all  the  evi- 
dence in  the  case  that  the  goods  were  taken  by  the  defendant  with  the 
consent  of  the  owner's  wife  under  an  agreement  with  her  that  he  was 
to  dispose  of  the  same  and  account  for  the  proceeds  to  her,  and  there 
being  no  evidence  tending  to  show  that  there  was  any  adulterous  Inter- 
course, actual  or  contemplated,  between  the  defendant  and  said  wife, 
you  will  return  a  verdict  of  not  guilty.    Id. 

Arson  is  an  offense  against  the  habitation  and  regards  the  possession  rather 
than  the  property ;  and  a  husband  living  with  his  wife  and  having  a 
rightful  possession  Jointly  with  her  of  a  dwelling-house  which  she  owns 
and  they  both  occupy,  is  not  guilty  of  arson  in  burning  such  dwelling. 
Snyder  v.  People,  pp.  58, 100. 

The  statutes  for  the  protection  of  the  rights  of  married  women  have  not 
affected  the  marital  unity  of  husband  and  wife,  nor  have  they  changed 
the  common-law  rule  as  to  arson,  when  the  burning  is  by  the  husband 
of  the  house  of  the  wife,  occupied  as  a  dwelling  or  residence  by  both. 
Such  burning  would  not  be  arson  at  common  law,  nor  is  it  the  burning 
of  "  the  dwelling-house  of  another,"  contemplated  by  the  statute.    Id, 

Whether  the  rule  would  be  the  same  where  the  family  relation  is  broken  up 
in  fact,  and  the  husband  and  wife  are  living  apart  from  each  other. 
Queered   Jd, 

The  presumption  of  coercion  exists  in  misdemeanors  as  well  as  in  felonies, 
and  the  question  for  the  Jury  is  the  same  in  both  cases.  JB.  v.  Torpey, 
p.  67. 

The  doctrine  applies  to  the  crime  of  robbery  with  violence.    Id. 

Where  a  man  and  woman  are  indicted  together  for  a  Joint  crime  and  it  ap- 
pears from  the  evidence  for  the  prosecution  that  tiiey  had  lived  together 
for  some  months  as  man  and  wife,  having  with  them  an  Infant  who 
passed  as  their  child,  it  is  not  necessary  for  the  woman  to  give  evidence 
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of  bcr  amrlage  in  order  to  cfltilie  her  to  tke  beaett  of  AedoctriBe  of 
coercion,  althmicfc  the  litlHifl  doessot  dpwrfbr  herasaBuned 

WODUUl.     Id,  ^ 

U  a  mamed  woman  la  described,  in  an  tntdnnaliaii  fled  aeainst  b^r  akne, 
aa  a  single  woman,  or  is  not  described  at  an  aa  married  or  sins^  sbe 
may  either  more  to  qnaah  tfae  Informatkm  or  plead  in  abatement  for 
want  of  a  proper  additioo;  bat  if  aiie  £U1  to  do  this,  and  plead  not 
gniltj,  tiiat  is  priat^  facie  eridence  that  ahe  is  not  a  fiwte  opoeit.  It  is 
not  concloaiTe,  however,  and  ahe  maf ,  vndcr  the  general  issne,  prore 
tiie  marriage,  aa  well  aa  the  other  facta  i  nnc  iillsl  to  ahow  marital  co- 
ercion«    U.  8.  y.  De  jjna/eidt,  p.  62. 

The  declarations  of  a  man  and  woman  recognising  each  other  as  man  and 
wife,  made  at  the  time  of  theirarrest  in  company  with  each  other,  while 
engaged  in  the  act  of  mahing  cobnterf  elt  cq|ns,  the  fiict  that  they  had 
l)een  colialriting  together,  and  were  reputed  to  be  married,  are  compe- 
tent proof  of  the  marriage.    Id. 

Qiutre :  Whether  the  common  law  fiction  that  a  married  woman  committing 
an  offense  in  the  presence  of  her  husband,  presomably  acts  by  his  coer- 
cion, famishes  ai^  excuse  or  exemption  from  the  penalties  imposed  by 
an  act  of  Congress  for  the  oommissicm  of  statotoiy  crimes,  wlien  the 
statute  itself  makes  no  snch  ezcepticm.    Id. 

m 

A  married  woman  is  not  indictable  for  an  assault  and  battery  committed  in 
the  presence  of  her  husband.    Com.  y.  Jfealj  p.  70. 

If  a  husband  and  wife  be  jointly  indicted  for  an  assault  and  battery,  tbe 
former  may  be  conyicted  and  the  latter  acquitted.    Id. 

A.  and  his  wife  were  Jointly  indicted  for  receiving  a  number  of  stolen  fowls. 
Verdict  guilty.  The  evidence  showed  either  one  joint  receiving  in 
which  case  the  wife  could  not  be  convicted,  as  the  offense  was  com- 
mitted in  her  husband's  presence,  or  two  several  acts  of  receiving,  in 
which  case,  as  against  the  wife,  the  case  would  not  be  proved  as  laid. 
Seid^  that  the  wife  was  wrongly  convicted.    B.  v.  MdtthewSf  p.  71. 

A.,  B.,  and  the  wife  of  B.,  were  Jointly  indicted  for  burglary  and  receiving. 
The  jury  found  A.  guilty  of  burglary,  and  B.  and  his  wife  guilty  of 
receiving.  Fart  of  the  stolen  property  was  found  in  B.'s  house,  and 
from  that  fact  and  others  the  jury  were  warranted  In  finding  B.  guilty 
of  receiving.  To  connect  the  wife  with  the  matter  It  was  proved  tliat 
some  time  after  the  burglary  the  wife  was  seen  dealing  with  part  of 
the  stolen  things,  when  she  made  a  statement  imputing  a  Imowledge 
that  the  things  had  been  stolen,  and  that  they  were  to  be  made  away 
with.  The  judge  at  tbe  trial  declined  to  leave  it  to  the  jury  to  find 
whether  B.'s  wife  received  the  things  from  her  husband  or  in  his 
absence.  Held^  that  the  conviction  of  the  wife  was  wrong.  B.  v. 
Wardroper,  p.  76. 

A  husband  and  wife  were  jointly  Indicted  for  misdemeanor  in  uttering 
counterfeit  coin.  It  appeared  that  the  wife  uttered  the  money  in  the 
presence  of  her  husband.  Heldf  that  she  was  entitled  to  an  acquittal. 
B,  V.  Pricef  p.  77. 


INDEX.  863 

HUSBAND  AND  WIFE  —  Continued. 

The  rule  of  coercion  In  the  case  of  felonies  should  also  apply  to  the  case  of 
misdemeanors.    Id, 

Upon  the  trial  of  a  wife  for  the  commissioiv  of  a  crime,  the  husband's 
coercion  will  be  presumed,  though  he  is  not  actually  present,  if  he  is 
so  near  that  she  is  under  his  Immediate  Influence  and  control.  Com.  v. 
Munaey,  p.  79. 

A  wife  acting  under  the  command  of  her  husband  wrote  letters  to  a  man, 
pretending  that  she  had  become  a  widow  and  requesting  a  meeting  at 
a  distant  place.  The  meeting  was  granted,  and  the  wife  dressed  as  a 
widow  met  the  prosecutor  at  the  railway  station  and  induced  him  to  go 
to  a  lonely  spot  where  the  husband  fell  upon  him,  and  assaulted  him 
severely  with  a  stick.  The  jury  found  both  guilty.  Eeld,  that  the 
conviction  of  the  wife  was  wrong.    JB.  v.  8mUhf  p.  81. 

A  wife  was  indicted  for  an  assault  committed  in  the  presence  of  her  hus- 
band. Her  counsel  asked  the  judge  to  instruct  the  jury  that  she  was 
presumed  to  act  under  her  husband's  control.  The  judge  refused,  but 
instructed  them  that  if  they  were  satisfied  that  she  did  the  acts  proved 
of  her  own  free  will,  free  from  the  coercion  or  influence  of  her  hus- 
band, they  would  be  warranted  in  convicting  her.  JSTeM,  error.  Cam. 
Eagan,  p.  82. 

If  coining  Instruments  are  found  in  a  house  occupied  at  the  time  by  a 
man  and  his  wife,  the  presumption  is  that  they  are  in  the  ];>os8ession  of 
the  husband  alone,  unless  there  are  circumstances  to  show  that  the 
wife  was  acting  separately  and  without  her  husband's  sanction;  they 
can  not  both  be  convicted.    B,  v.  Brober,  p.  141. 

The  fact  of  a  wife  attempting  to  break  up  coining  instruments  at  the  time 
of  her  husband's  apprehension  with  the  object  of  screening  him  is  no 
evidence  of  a  guilty  possession.    Id, 

Husband's  right  to  correct  wife,  p.  84. 

Husband  can  not  be  guilty  of  rape  on  wife,  p.  86. 

Husband  may  watch  wife;  eavesdropping,  p.  85. 

Husband  and  wife  can  not  commit  conspiracy,  p.  86. 

Wife  can  not  steal  husband's  goods,  pp.  86,  87. 

Nor  commit  arson  as  to  them,  p.  86. 

Wife  not  liable  for  false  pretenses,  p.  89. 

Nor  for  embezzlement  of  husband's  property,  p.  89. 

Nor  for  forcible  entry  and  detainer,  p. 9. 

Nor  nuisance,  p.  89. 

Wife  not  liable  as  bailee,  p.  89. 

Nor  for  neglect  to  supply  food  to  infant,  p.  89. 

Married  woman  not  an  « inhabitant  or  member  "  of  State,  p.  94. 

Husband  can  not  be  convicted  of  destroying  wife's  property,  p.  100. 

Wife  not  guilty  of  trespass  en  husband's  land,  p.  102. 

Presumption  of  coercion  of  wife,  pp.  102-118. 
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UQUOB  LAWS. 

^«eATTBMPTS;  BilSTAKE;   OlOSSIONS. 

Illegal  sales  by  infants,  p.  148. 

Liability  of  principal  for  illegal  sales  by  agent,  pp.  200,  208,  205,  206, 
267-279. 

One  selling  liquor  by  mistake  not  guilty,  nor  of  selling  to  minor,  if  by  mis- 
take, pp.  624,  628,  688,  614. 

BCALICIOUS  MISCHIEF. 

Mistake  as  to  right,  p.  676,  616. 

MALICIOUS  TRESPASS. 
See  Trespass. 

MANSLAUGHTEB. 

Erroneous  belief  as  to  power  of  prayer;  omitting  to  prescribe  medicine  for 
.  sick  child,  p.  686. 

MABRIAGE  LAWS. 

Solenmizing  marriage  with  minor  by  mistake,  p.  680. 

MASTER  AND  SERVANT. 
See  Pbincifal  and  Agekt. 

MINOR. 

Bee  Liquor  Laws. 

m 

MISTAKE. 

See  Mistake  of  Fact  ;  Mistake  of  Law. 

BilSTAKE  OF  FACT. 

See^  alsOf  Attempts. 

Act  done  under  mistake  of  fact  not  a  crime,  p.  692 

The  prisoner  met  a  girl  under  sixteen  years  of  age  in  a  street  and  induced 
her  to  go  with  him  to  a  place  at  some  distance  where  he  seduced  her 
and  detained  her  for  some  hours.  He  then  took  her  back  to  where  he 
met  her,  and  she  returned  to  her  father.  Held,  that  unless  he  knew  or 
had  reason  for  belieying  that  she  was  under  the  care  of  her  father  he 
was  not  guilty  of  abduction.    B.  v.  H&>bert,  pp.  600,  692,  697. 

A  railroad  company  may  make  reasonable  regulations  as  to  the  use  of 
their  depot  by  passengers  and  others,  and  may  prohibit  inn-keepers 
from  coming  on  their  platforms  to  solicit  custom.    Com.  v.  Powery  602. 

Under  such  a  rule  a  depot  superintendent  ejected  with  violence  one  H.  H. 
was  an  inn-keeper  who  had  persistently  violated  the  rule,  but  on  the 
occasion  in  question  he  had  entered  the  depot  with  a  ticket  for  the  pur- 
pose of  taking  the  train  as  a  passenger,  which  purpose  was  unknown  to 
the  superintendent.  JSTeZd,  that  the  superintendent's  mistake  excused 
him  from  a  conviction  tot  assault.    7(2.,  and  see  p.  698. 

A  policeman  finding  B.  in  the  public  streets,  and  believing  him  to  be  Intoxi- 
cated arrested  him  and  took  liim  to  the  station.    It  turned  out  that  the 
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dence  of  that  malice  which  Is  to  supply  age  must  be  strong  and  clear 
beyond  all  doubt  and  contradiction,  as  the  prima  fade  presumption  is 
that  the  party  is  doli  incapax,    Angela  t.  People^  p.  128. 

On  a  charge  of  homicide  against  an  infant  a  little  more  than  eleven  years  old, 
the  legal  presumption  being  that  he  was  incapable  of  committing  any 
crime,  it  devolves  on  the  prosecution  to  make  strong  and  clear  proof 
of  capacity  before  a  conviction  can  be  had,  and  without  such  proof  a 
judgment  of  conviction  will  be  reversed.    Id. 

Under  the  provisions  of  the  Penal  Code  (Paschal's  Digest,  Article  1688}  that 
no  person  shall  be  convicted  of  any  offense  committed  between  the 
ages  of  nine  and  thirteen,  <*  unless  it  shall  appear  by  proof  that  he  has 
discretion  sufficient  to  understand  the  nature  and  illegality  of  the  act 
constituting  the  offense,"  it  is  not  sufficient  for  the  State  to  prove  that 
the  defendant,  being  twelve  years  of  age,  knew  the  difference  between 
good  and  evil;  nor  is  It  enough  to  prove  that  the  child  had  the  intelli- 
gence of  ordinary  boys  of  his  age.  To  warrant  a  conviction  the  State 
should  have  proved  that  the  defendant  knew  that  the  killing  of  a  human 
being  was  a  great  crime  prohibited  by  law  under  severe  penalties. 
Wuenig  v.  BtaU^  p.  126. 

It  is  not  necessary,  however,  that  such  proof  should  be  made  by  direct  and 
positive  testimony.  In  most  instances  circumstances  of  education, 
habits  of  life,  general  character,  moral  and  religions  instruction,  and 
oftentimes  the  circumstances  connected  with  the  offense  charged,  may 
be  so  proved  as  to  satisfy  the  jury  whether  the  accused  had  the  discre- 
tion required  by  the  statute.    Id. 

On  a  trial  of  a  boy  of  twelve  years  of  age,  for  murder,  it  was  error  to  in- 
struct the  jury  that  the  offense  was  manslaughter  **  if  the  shooting 
took  place  under  such  circumstances,  showing  that  the  defendant  from 
his  youth,  was  incapable  of  cool  reflection;  that  his  mind  was  agitated, 
so  as  to  preclude  the  idea  that  he  was  aware  of  the  enormity  of  his  rash 
act,  and  of  the  serious  consequence  thereof,  which  charge  is  violative 
of  the  statute  in  withdrawing  from  the  jury  any  consideration  of  the 
question  of  infancy  and  responsibility,  except  so  far  as  the  crime  might 
be  reduced  from  murder  to  manslaughter — of  which  latter  crime  the 
defendant  was  convicted.  The  jury  should  have  been  required,  under 
proper  instructions,  to  determine  whether,  under  the  statute,  the  de- 
fendant was  at  all  responsible  for  his  act.    Id. 

It  was  also  error  to  charge  the  jury,  in  effect,  that  if  the  defendant,  a  boy 
twelve  years  old  at  the  time  of  the  homicide,  possessed  the  mental  ca- 
pacity of  boys  of  his  age  in  general,  he  had  sufficient  discretion  to  un- 
derstand the  nature  and  illegality  of  the  act  of  which  he  was  charged  — 
there  being  no  evidence  that  the  generality  of  boys  of  his  age  possessed 
such  discretion.    Id. 

An  infant  between  the  ages  of  seven  and  fourteen  is  presumed  incapable  of 
committing  crime^  and  the  evidence  to  rebut  the  presumption  must  be 
strong  and  irresistible,  that  he  had  sufficient  discernment  to  distin- 
guish good  from  evil,  and  to  comprehend  the  nature  and  consequences 
of  his  acts.    StaU  v  Aarcn^  p.  188. 

1  Defences-  66 
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On  coDfessions  alone,  an  infant  under  twelve  can  not  be  convicted  of  mur- 
der.   Id. 

If  a  child  more  than  seven  and  nnder  fourteen  years  of  age  is  indicted 
for  felony  it  will  be  left  to  the  jury  to  say  whether  the  prisoner  has  a 
guilty  knowledge  that  he  or  she  was  doing  wrong.    B,  v.  Otoen,  p.  1S8. 

The  presumption  of  law  is  that  a  child  of  that  age  has  not  such  guilty 
knowledge  unless  the  contrary  is  proved  by  the  evidence.    Id, 

An  infant  under  seven  years  of  age  is  conclusively  presumed  to  be  incapa- 
ble of  committing  a  crime.     WiUet  v.  Cotn.^  p.  189. 

Between  the  age  of  seven  and  fourteen  the  State  may  rebut  this  presump- 
tion by  showing  a  guilty  knowledge  on  the  part  of  the  accused.    Id. 

W.|a  boy  twelve  years  of  age  was  indicted  for  false  swearing.  The  judge 
gave  no  instruction  to  the  jury  as  to  the  effect  of  his  age  on  the  crime, 
and  he  was  convicted.    Held,  error.    Id, 

A  sense  of  moral  guilt  on  the  part  of  the  infant  does  not  authorize  a  convic^ 
tion,  unless  he  understands  his  legal  responsibility.    Id. 

Cbining  implements  were  found  in  a  house  occupied  by  a  man,  his  wife,  and 
a  child  ten  years  old.  They  were  all  indicted  for  the  felonious  posses- 
sion of  coining  instruments.  The  judge  directed  the  jury  to  acquit 
the  child.    JB.  v.  Boober^  p.  141. 

Where  a  child  under  the  age  of  fourteen  years  is  indicted  for  illegally  selling 
liquor,  and  it  appears  that  the  sales  were  made  by  the  child  in  the  pres- 
ence of  its  mother  and  in  obedience  to  her  directions,  the  prosecution 
before  a  conviction  can  be  had  must  establish  as  a  distinct  fact  the 
child's  legal  capacity  to  commit  a  crime.    Com.  v.  Mead,  p.  143. 

An  infant  under  the  age  of  fourteen  years  can  not  commit  a  rape  or  an  as- 
sault with  intent  to  commit  a  rape.    State  v.  Sam,  p.  146. 

The  law  presumes  that  a  child  under  the  age  of  fourteen  years  is  not  crlm* 
inally  responsible,  and  that  presumption  prevails  until  the  evidence 
clearly  establishes  that  the  child  understood  the  nature  of  the  act 
and  its  consequences.    McClure  v.  Com.,  p.  147. 

Upon  the  trial  of  the  appellant,  a  boy  under  fourteen  years  of  age,  under  an 
indictment  against  him  for  breaking  into  a  store,  the  jury  should  have 
been  Instructed  substantially  that  if  the  defendant  broke  into  the  store 
as  charged,  but  did  so  at  the  request  of  another,  and  in  consequence  of 
youth  or  mental  Inflrmity,  not  perceiving  the  wicked  character  of  the 
act,  or  not  knowing  his  responsibility  therefor,  they  should  acquit  him, 
the  testimony  tending  to  show  that  the  defendant  broke  into  the  store 
at  the  request  of  an  older  brother.    Id. 

The  testimony  tending  to  show  that  the  defendant  was  of  unsound  mind. 
the  court  should,  upon  its  own  motion,  have  instructed  the  jury  as  to 
insanity,  on  account  of  the  tender  years  of  the  defendant.  In  the  ab- 
sence of  the  defendant's  attorney,  or  upon  his  failure  to  object  to  the 
Illegal  action  of  the  Commonwealth's  attorney,  it  was  the  court's  duty, 
of  its  own  motion,  without  objection  or  exception,  to  protect  the  chUd 
from  all  illegal  proceedings.    Id. 
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The  court  erred  In  admitting  testimony  tending  to  show  the  bad  character 
of  the  defendant's  mother  and  ids  older  brother,  and  in  allowing  the 
Commonwealth's  attorney  to  travel  out  of  the  record  in  his  argument 
to  the  jury,  and  these  errors  authorize  a  reversal,  although  there  was 
neither  objection  nor  exception  to  the  action  of  the  court.    Id, 

An  infant  under  twenty-one  seized  of  lands  in  the  actual  possession  of  his 
guardian  in  socage  is  not  indictable  for  the  non-repair  of  a  highway. 
B,  Tr  SutUmf  p.  160. 

The  rule  that  violence  to  the  person  does  not  amount  to  assault  and  bat* 
tery  if  inflicted  as  moderate  correction  by  parent  on  child,  applies  to  one 
in  loeo  parentis  as  well  as  the  real  parent;  e.g.,  a  brother  who  provides 
a  sister  of  fifteen  with  lodging,  clothing,  and  schooling.  Snowdm  ▼• 
StaUt  p.  158. 

Infant  over  seven  presumed  capable,  p.  168. 

Sketch  of  the  law  by  Bir.  Green,  p.  168,  and  see  p.  170. 

■    Infant  not  liable  for  vagrancy,  p.  176. 

Rule  in  cases  of  rape,  p.  176. 

Infant  not  liable  for  nuisance,  p.  184. 

Nor  false  pretenses  and  fraud,  p.  184. 

Parent  may  punish  childi  p  185.- 

This  rule  includes  step -father,  p.  185. 

IKTENT. 

See  Attempts. 

LANDLORD. 

See  Omissions. 

LARCENY. 

See  Attempts. 

Third  person  assisting  wife  cp  take  husband's  goods  not  guilty  of,  pp.  48, 
51,  90. 

Liability  of  infant,  pp.  169, 170, 175. 

On  a  prosecution  for  larceny,  the  testimony  of  the  owner  that  the  property 
was  taken  without  his  consent,  is  indispensable  to  a  conviction  if  he  Is 
known  and  his  attendance  can  be  procured.  State  v.  ifoors,  pp.  855» 
400. 

Parting  with  money  on  forged  check,  consent,  400. 

Party  taking  property  under  mistake  of  law  not  guilty  of,  pp.  465,  467,  469| 
666-676. 

And  so  as  to  mistake  of  fact,  pp.  620,  528, 618. 

LEWDNESS. 

Mistake  of  fact  as  a  defence,  p.  616. 

LIBEL. 

Criminal  liability  of  publisher  for  act  of  servant,  p.  217. 
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LIQUOR  LAWS. 

i9«e  Attbmpts;  BiiSTAicE;  Omissions. 

Illegal  sales  by  infants,  p.  14S. 

Liability  of  principal  for  illegal  sales  by  agent,  pp.  200,  208,  205,  206» 
267-279. 

One  selling  liquor  by  mistake  not  guilty,  nor  of  selling  to  minor,  if  by  mis- 
take, pp.  624,  528,  588,  614. 

BCALICI0U8  MISCHIEF. 

Mistake  as  to  right,  p.  576,  616. 

MALICIOUS  TRESPASS. 
See  Trespass. 

MANSLAUGHTER. 

Erroneous  belief  as  to  power  of  prayer;  omitting  to  prescribe  medicine  foir 
.  sick  child,  p.  586. 

MARRUGE  LAWS. 

Solemnizing  marriage  with  minor  by  mistake,  p.  680. 

MASTER  AND  SERVANT. 
See  Pbincipal  and  Agent. 

MINOR. 

See  Liquor  Laws. 

MISTAKE. 

See  Mistake  of  Fact;  Mistake  of  Law. 

MISTAKE  OF  FACT. 

See^  alsOf  Attempts. 

Act  done  under  mistake  of  fact  not  a  crime,  p.  592 

The  prisoner  met  a  girl  under  sixteen  years  of  age  in  a  street  and  Induced 
her  to  go  with  him  to  a  place  at  some  distance  where  he  sedaced  her 
and  detained  her  for  some  hoars.  He  then  took  her  back  to  where  he 
met  her,  and  she  returned  to  her  father.  Meld,  that  unless  he  knew  or 
had  reason  for  believing  that  she  was  under  the  care  of  her  father  he 
was  not  guilty  of  abduction.    B.  v.  Eibbertf  pp.  500,  592,  597. 

A  railroad  company  may  make  reasonable  regulations  as  to  the  use  of 
their  depot  by  passengers  and  others,  and  may  prohibit  inn-keepers 
from  coming  on  their  platforms  to  solicit  custom.     Com,  v.  Power,  602. 

Under  such  a  rule  a  depot  superintendent  ejected  with  violence  one  H.  H. 
was  an  inn-keeper  who  had  persistently  violated  the  rule,  but  on  the 
occasion  in  question  he  had  entered  the  depot  with  a  ticket  for  the  pur- 
pose of  taking  the  train  as  a  passenger,  which  purpose  was  unknown  to 
the  saperintendent.  Held,  that  the  superintendent's  mistake  excused 
him  from  a  conviction  for  assault.    Jd.,  and  see  p.  598. 

A  policeman  finding  B.  In  the  public  streets,  and  believing  him  to  be  intoxi- 
cated arrested  him  and  took  him  to  the  station.    It  turned  out  that  the 
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man  was  not  drunk,    ffeld^  that  the  officer  was  not  guilty  of  assault. 
Com.  Y.  Presbyy  506,  and  see  599. 

To  an  indictment  for  bigamy,  it  is  a  good  defence  that,  at  the  time  of  the 
bigamous  marriage,  the  prisoner  had  a  reasonable  and  bonajlde  belief 
that  her  husband  was  dead,  although  seven  years  had  not  elapsed  since 
she  last  heard  of  him.    B.  v.  Moorey  p.  509,  and  see  601. 

A  minor  can  not  be  convicted  of  illegal  voting,  because  not  of  the  legal  age, 
if  he  voted  under  the  honest  belief,  induced  by  information  from  parents, 
relatives,  or  acquaintances,  that  he  had  attained  his  majority.  Cordon 
V.  State,  p.  518,  and  see  604. 

A.  and  B.  walked  in  the  garden  of  their  house  with  their  persons  so  exposed 
as  to  amount  to  a  criminal  exposure  of  the  person  if  done  in  public. 
They  were  seen  by  several  neighbors.  But  it  appeared  that  A.  and  B. 
thought  that  the  fence  around  the  garden  and  its  situation  made  it 
proper  lor  them  to  appear  there  in  such  condition.  Held,  that  A.  and 
B.  were  not  indictable  for  a  wanton  and  indecent  exposure  of  the  per- 
son.   Miller  V.  People,  pp.  515,  605. 

A  statute  provided  a  penalty  against  owners  of  steamboats  receiving  and 
carrying  away  slaves  without  a  certificate.  D.,  the  owner  and  captain 
of  a  steamboat,  carried  off  a  slave  who  had  entered  his  boat  without 
his  knowledge  or  consent.  Held,  that  D.  was  not  liable  under  the  stat- 
ute.   Duncan  v.  State,  p.  517. 

One  taking  property  by  mistake  is  not  guilty  of  larceny.  Hally,  State,  520, 
and  see  p.  618. 

H.  was  indicted  for  stealing  a  steer,  the  property  of  one  K.  It  appeared 
that  H.  owned  a  steer  having  the  same  flesh  marks  as  the  one  claimed 
to  have  been  stolen  except  as  to  the  brand,  which  could  not  be  seen  at 
the  time  of  the  taking,  but  was  subsequently  discovered.  On  the  trial 
H.  offered  evidence  tending  to  show  that  he,  on  discovering  this,  went 
to  K.  and  said  that  if  the  steer  was  his,  he,  H.,  had  made  a  mistake, 
and  thereupon  he  paid  him  the  amount  he  had  received  for  the  steer. 
The  trial  judge  rejected  the  evidence.    Seld,  error.    Id,,  p.  520. 

N.  was  indicted  for  theft.  The  jury  were  instructed  that  if  N.,  took  the 
property,  under  the  honest  belief  that  it  was  his  own,  but  without  ex- 
ercising ordinary  care  or  prudence  to  identify  it  as  such,  he  was  guilty. 
Held,  error.    Neely  v.  State,  p.  528. 

The  *<  mistake'*  referred  to  in  the  code  which  to  be  a  defence  must  not 
arise  from  want  of  care  on  the  defendant's  part,  does  not  apply  to  acts 
which  are  criminal  only  when  done  with  criminal  intent.    Id.,  p.  528. 

A  person  indicted  for  selling  intoxicating  llqnor  may  show  as  a  defence, 
that  he  bought  and  sold  the  article  for  the  selling  of  which  be  was  in- 
dicted on  the  representation  and  believing  that  it  was  not  Intoxicating 
liquor.    Farrelly.  State,  p.  524. 

A  person  indicted  under  the  statute  for  selling  intoxicating  liquor  to  a  per- 
son in  the  habit  of  getting  intoxicated,  is  entitled  to  show  as  a  de- 
*  fence  that  he  made  inquiries  before  the  sale,  and  was  Informed  that  the 

person  to  whom  he  sold  was  not  in  the  habit  of  getting  intoxicated. 
Crabtree  v.  Stale,  pp.  628,  G14. 
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A  statute  imposed  a  penalty  on  the  keepers  of  billiard  rooms  who  permit- 
ted minors  to  play  therein,  without  the  consent  of  their  parents  and 
guardians.  S.  allowed  T.  to  play  in  his  saloon,  believing  T.  to  be  of 
age.  Heldf  that  if  S.  honestly  thought  T.  to  be  of  age,  he  was  not 
guilty,  though  the  fact  was  otherwise .  Held,  further,  that  S .  was  not  ab- 
solutely required  to  make  inquiry  of  the  parent  or  guardian  of  T.  Stern 
y.  State,  pp.  588,  614. 

The  prisoners,  man  and  wife,  believing  that  God  would  heal  their  sick  chUd 
by  prayer,  refused  to  call  in  medical  attendance,  whereby  the  child 
died.  Held,  that  they  were  not  guilty  of  manslaughter.  B,  v.  Wag- 
etaffe,  686,  616. 

A  statute  prescribed  a  penalty  for  having  in  possesion  government  stores 
marked  with  the  broad  arrow.  A.  was  indicted  under  this  statute. 
Held,  that  the  burden  was  on  the  Crown  to  show  a  possession  by  A. 
with  knowledge  on  his  part  that  they  were  marked  with  the  broad  ar- 
row.   B.  V.  Sleep,  p.  640,  and  see  p.  620. 

H.  was  indicted  under  a  statute  for  knowingly  and  willfully  retarding  the 
United  States  mail.  It  appeared  that  H.  was  a  constable  and  had  ar- 
rested the  driver  of  a  carriage  in  which  the  mail  was  carried,  because 
in  his  opinion  he  was  driving  through  the  streets  at  a  rate  to  endanger 
the  lives  of  the  inhabitants.  Held,  that  H.  was  not  guilty  of  know- 
ingly and  willfully  retarding  the  passage  of  the  mall.  U,  S,  v.  Hart^ 
p.  647. 

A  statute  made  it  an  offense  to  let  a  carriage  for  the  conveyance  of  per- 
sons on  Sunday  <<  except  from  necessity  or  charity.*'  Held,  that  a 
person  who  let  a  carriage  to  be  used  on  Sunday  under  the  belief  that  it 
was  to  be  used  in  a  case  of  necessity  or  charity,  could  not  be  con- 
victed, even  though  such  was  not  the  use  intended  to  be  or  actually 
made  of  it.    Myere  v.  State,  p.  650. 

Adultery,  mistake  of  fact,  p.  597. 

Arson,  mistake  of  fact,  p.  697. 

Bawdy-house,  mistake  of  fact,  pp.  601,  609. 

Conspiracy,  mistake  of  fact,  p.  602. 

Cruelty  to  animals,  mistake  of  fact,  p.  604. 

Disturbing  religious  worship,  mistake  of  fact,  p.  604. 

False  imprisonment,  mistake  of  fact,  p.  605. 

False  pretenses,  mistake  of  fact,  p.  609. 

Harboring  felon,  mistake  of  fact,  pp.  609-612. 

Incest,  mistake  of  fact,  p.  612. 

Lewdness,  mistake  of  fact,  p.  614. 

Malicious  mischief,  mistake  of  fact,  p.  616. 

Murder,  mistake  of  fact,  p.  616. 

Mutlneering,  mistake  of  fact,  p.  616. 

Obstructing  or  resisting  ofQcer,  mistake  of  fact,  p.  619. 

Piracy,  mistake  of  fact,  p.  620. 
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Perjury,  mistake  ot  fact,  p.  620. 
Post-ofDce  laws,  mistake  of  fact,  pp.  622, 624. 
Quarantine  laws,  mistake  of  fact,  p.  627. 
Receiving  stolen  goods,  mistake  of  fact,  p.  627. 
Selling  adalterated  food,  mistake  of  fact,  p.  627. 
Marrying  minor,  mistake  of  fact,  p.  680. 
Trespass,  mistake  of  fact,  p.  6S1. 
Writing  on  stamped  paper,  mistake  of  fact,  p.  638. 

MISTAKE  OF  LAW. 

A  person  finding  property  is  not  entitled  to  keep  it,  the  owner  being  ascer- 
tained by  him,  and  ignorance  of  this  rule  of  law  will  not  excuse.  Bat 
where  an  ignorant  person  found  a  five  pound  note,  and  appropriated  it, 
the  court  directed  the  jury  to  consider  the  state  of  the  flnder*s  mind, 
and  if  they  thought  she  believed  it  to  be  hers  by  right  of  finding,  she 
should  be  acquitted.    B.  v.  Beed,  p.  465. 

A  party  talcing  the  property  of  another  under  a  fair  but  mistaken  claim  of 
right  or  title  is  not  guilty  of  larceny.  State  v.  Homes j  p.  467,  and  see 
pp.  666-676. 

H.  by  means  of  threats  of  personal  violence  and  menaces  compelled  S.  to 
pay  to  him  money  which  H.  believed  to  be  due  him  from  J.  S.  J7e{d, 
not  robbery.    State  v.  HoUautaVt  p.  469,  and  see  pp.  661,  680. 

To  render  a  person  liable  under  the  statute  for  voting  at  an  election  with- 
out being  qualified,  the  vote  must  be  fraudulently  cast;  and  an  honest 
mistake  of  a  voter  as  to  his  right  and  an  assertion  of  it  by  voting,  will 
not  fender  him  liable  under  the  statute,  even  though  he  is  cognizant  of 
the  facts  which  constitute  the  defects  in  his  right.  State  v.  MacombcTf 
pp.  472,  661-666. 

On  an  indictment  of  one  for  wUlfnlly  voting  at  an  election  knowing  himself 
not  to  be  a  qualified  voter,  the  burden  is  on  the  prosecution  to  show  that 
he  knew  he  was  not  qualified.  Where  the  only  question  is  whether  he 
had  resided  in  the  town  where  be  voted  six  months  next  preceding  the 
election,  evidence  that  he  had  resided  in  another  town  until  within  seven 
months  of  the  election  does  not  put  upon  him  the  burden  of  showing 
that  he  had  changed  his  residence,  but  burden  of  proof  to  support 
the  indictment  remains  on  the  Commonwealth.  Cam.  v.  Bradford^  p. 
477. 

A  de  facto  neighborhood  way  which  had  existed  for  years  across  the  land  of 
A.  had  gates  across  it  for  the  accommodation  of  adjoining  proprietors. 
A.,  claiming  to  be  the  unincumbered  owner  of  the  land,  removed  the 
gates,  erecting  fences  in  their  stead,  whereupon  B.,  a  user  of  the  way, 
doubting  the  right  of  A.  to  fence  it,  consulted  counsel,  and  was  advised 
that  he  had  a  right  to  take  down  sufficient  of  the  fence  to  enable  him  to 
pass  along  the  way  according  to  custom,  which  he  did,  and  thereupon  A. 
caused  him  to  be  indicted  for  malicious  trespass.  The  way  had  never 
been  laid  out  by  anybody  having  competent  anthority  to  establish  high- 
ways, nor  worked  by  any  supervisor,  but  A.  had  knowledge  from  hia 
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grantors  as  to  the  character  of  the  way  and  by  whom  it  was  used.  Hdd^ 
that  the  legitimate  Inference  from  such  facts  Is,  that  B.  acted  In  good 
faith,  in  the  belief  that  he  had  a  right  to  use  said  way,  and  used  it  in 
that  belief  on  the  occasion  charged  in  the  indictment,  and  therefore, 
tliat  he  is  not  goilty  as  charged  In  the  indictment.  Itossen  y.  StaUt  p. 
481. 

Malice  will  not  be  inferred  from  the  act  of  taking  down  the  fence,  when 
the  circumstances  attending  the  commission  of  the  trespass  rebnt  the 
presumption  of  malice,  p.  481. 

One  who  enters  upon  the  land  of  another  under  a  bonaflde  claim  of  right  is 
not  guilty  of  a  criminal  offense.  Held,  therefore^  that  where  an  employe 
of  a  railroad  cdmpany  was  ordered  to  fell  trees  upon  land  adjacent  to 
its  track  which  had  been  conveyed  by  the  owner  for  right  of  way,  he 
was  not  indictable  for  a  willful  trespass.  State  v.  Oroeet,  p.  483,  and 
see  p.  581,  585. 

An  officer  taking  a  fee  larger  than  he  is  entitled  to,  by  reason  of  his  honest 
mistake  of  his  rights,  is  not  guilty  of  extortion.    Com,  y.   Shed,  p. 

486. 

A  statute  provided  that  it  should  be  criminal  to  issue  licenses  except  in  a 
certain  form.  A  deputy  sheriff  on  issuing  a  license  foun(^  he  had  no 
pr«per  forms  or  blanks  and  therefore  had  a  paper  drawn  up  by  an  at- 
torney, which  he  issued  as  a  license.  There  was  no  fraud  or  fraudulent 
Intent  on  his  part.  Held,  that  he  was  not  criminally  liable  under  the 
statute.    State  v.  Gardner,  p.  487, 

The  maxim  that  ignorance  of  the  law  excuses  no  one  should  not  be  applied 
where  the  law  is  unsettled  or  obscure  or  where  the  guilty  intention 
being  a  necessary  constituent  of  the  particular  offense  is  dependent 
on  a  knowledge  of  the  law.     Cutter  v.  State,  p.  490. 

A  magistrate,  on  an  indictment  for  taking  illegal  fees  may  show  in  defence 
that  the  money  was  received  by  him  under  a  mistake  as  to  his  legal 
right.    Id. 

On  a  charge  against  a  public  officer  for  willful  and  malicious  oppression, 
and  misconduct  in  office,  the  jury  were  instructed  that  '*  gross  ignor- 
ance of  law  amounts  to  criminal  intent."  Held,  error,  no  matter  how 
ignorant  the  officer  may  have  been,  he  has  not  violated  the  law  unless 
his  act  was  willful  and  maliciously  done.    State  v.  Beeves,  p.  498. 

Selectmen  are  not  liable  to  indictment  for  refusing  to  insert  the  name  of  a 
voter  upon  the  check-list,  if  they  act  honestly,  and  in  the  exercise  of 
their  best  judgment.    State  v.  Smith  p.  494. 

An  elector  who  made  bets  or  wagers  on  an  election  was  disqualified  by 
statute  from  voting.  Two  inspectors  of  election  were  indicted  for 
illegally  receiving  such  a  vote.  Held,  that  If  the  defendants  in  decid- 
ing that  the  elector  was  not  disqualified,  acted  honestly  to  the  best  of 
their  ability,  they  were  not  criminally  responsible  for  an  error  of  judg- 
ment or  a  mistake  of  law.    Byrne  v.  State,  p.  498 

Mistake  of  law  negatives  willful  intent,  p.  558. 

Taking  money  under  mistaken  claim  of  right,  not  embezzlement,  p.  556. 


ly  to  sign  name,  p.  E6G. 

.e  as  to  right,  p.  575. 
to  riglit,  p.  576. 
o  right,  p.  57(1. 
aw  Dot  perjurj,  p.  579. 
,  mistake,  p.  680. 


B  Ol  agent,  pp.  19T,  224. 
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■ippditlou  or  enterprise  linpllea 
iL-d  and  brought  together  for  a 
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IGNORANCE  OF  FACT. 
See  Mistake  ov  fact. 

IGNORANCE  OF  LAW. 
See  MiSTAKX  or  Law. 

ILLEGAL  SALES. 
See  Attempts. 

INCEST. 

^(MATTBKPTS. 

Ignorance  of  relationship  a  defence,  p.  611. 

INDECENT  ASSAULT. 

A  man  Induced  two  yonths  above  the  ag^  of  fourteen  to  go  ont  with  him  in 
the  evening  to  an  ont  of  the  way  place,  where  they  mutnally  indalged 
in  indecent  practices  on  each  other^s  persons.  The  yonths  were  wiliing 
and  assenting  parties  to  what  was  done.  HM^  that  under  these  drcum- 
stances  a  conyiction  for  an  indecent  assault  could  not  be  upheld.  B.  t. 
WollaeUmt  p.  807. 

INDECENT  EXPOSURE. 

By  mistake  not  a  crime,  pp.  515,  605. 

INFANCY. 

See^  also,  Schoolmasteb. 

An  infant  under  the  age  of  seven  years  can  not  be  guilty  of  a  felony.  Marsh 
V.  LoadeTy  pp.  119, 168. 

The  defendant  caught  a  child  in  the  act  of  stealing  a  piece  of  wood  from 
his  premises,  and  gave  him  into  custody.  The  child  was  discharged  by 
the  magistrate,  on  the  ground  that  he  was  under  the  age  of  responsi- 
bility, and  he  afterwards  by  his  next  friend  brought  an  action  against 
the  defendant  for  false  imprisonment.  Seld,  that  a  plea  of  felony  was 
no  answer,  and  the  defendant  was  liable  for  damages.    Id, 

An  infant  between  the  ages  of  seven  and  fourteen  is  presumed  to  be  inca- 
pable of  committing  crime  and  the  onus  is  on  the  State  to  prove  his 
criminal  intent.    StaU  v.  Adamsy  p.  121. 

A  negro  boy  only  twelve  years  of  age  when  he  committed  the  homicide, 
was  found  guilty  of  murder  in  the  first  degree.  Held,  that  the  instruc- 
tion of  the  trial  court,  which  virtually  told  the  jury  that  defendant's 
age  should  not  affect  the  conclusion  at  which  they  should  arrive,  any 
more  than  if  he  had  been  of  mature  age,  was  clearly  wrong.  Between 
the  ages  of  seven  and  fourteen  years  the  law  presumes  the  infant  doH 
incapaXf  and  the  onus  is  on  the  State  to  overcome  this  prima  fade  case 
of  incapacity  to  commit  crime;  and  this  must  be  done  by  '*  evidence 
strong  and  clear  beyond  all  doubt  and  contradiction."    Id, 

By  the  Illinois  statute  an  infant  under  the  age  of  ten  years  is  incapable  of 
committing  crime,  and  can  not  be  convicted  of  any  crime  or  misde- 
meanor. At  the  age  of  fourteen  the  law  presumes  capacity,  without 
proof  of  a  knowledge  of  good  and  evil,  but  between  these  ages  the  evi- 
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dence  of  that  malice  which  is  to  supply  age  must  be  stiong  and  clear 
beyond  all  doubt  and  contradiction,  as  the  prima  fade  presamption  is 
that  the  party  is  doliincapax,    Angela  v.  People,  p.  123. 

On  a  charge  of  homicide  against  an  Infant  a  little  more  than  eleven  years  old, 
the  legal  presamption  being  that  he  was  incapable  of  committing  any 
crime,  it  devolves  on  the  prosecution  to  make  strong  and  clear  proof 
of  capacity  before  a  conviction  can  be  had,  and  without  such  proof  a 
judgment  of  conviction  will  be  reversed.    Id. 

Under  the  provisions  of  the  Penal  Code  (PaschaPs  Digest,  Article  1688}  that 
no  person  shall  be  convicted  of  any  offense  committed  between  the 
ages  of  nine  and  thirteen,  '*  unless  it  shall  appear  by  proof  that  he  has 
discretion  sufficient  to  understand  the  nature  and  illegality  of  the  act 
constituting  the  offense,"  it  is  not  sufficient  for  the  Stat«  to  prove  that 
the  defendant,  being  twelve  years  of  age,  knew  the  difference  between 
good  and  evil ;  nor  is  it  enough  to  prove  that  the  child  had  the  intelli- 
gence of  ordinary  boys  of  his  age.  To  warrant  a  conviction  the  State 
should  have  proved  that  the  defendant  knew  that  the  killing  of  a  human 
being  was  a  great  crime  prohibited  by  law  under  severe  penalties. 
Wumig  Y,  8taUy  p.  125. 

It  is  not  necessary,  however,  that  such  proof  should  be  made  by  direct  and 
positive  testimony.  In  most  instances  circumstances  of  education, 
habits  of  life,  general  character,  moral  and  religious  instruction,  and 
oftentimes  the  circumstances  connected  with  the  offense  charged,  may 
be  so  proved  as  to  satisfy  the  jury  whether  the  accused  had  the  discre- 
tion required  by  the  statute.    Id, 

On  a  trial  of  a  boy  of  twelve  years  of  age,  for  murder,  it  was  error  to  in- 
struct the  jury  that  the  offense  was  manslaughter  "  if  the  shooting 
took  place  under  such  circumstances,  showing  that  the  defendant  from 
his  youth,  was  incapable  of  cool  reflection;  that  his  mind  was  agitated, 
60  as  to  preclude  the  idea  that  he  was  aware  of  the  enormity  of  his  rash 
act,  and  of  the  serious  consequence  thereof,  which  charge  is  violative 
of  the  statute  in  withdrawing  from  the  jury  any  consideration  of  the 
question  of  infancy  and  responsibility,  except  so  far  as  the  crime  might 
be  reduced  from  murder  to  manslaughter — of  which  latter  crime  the 
defendant  was  convicted.  The  jury  should  have  been  required,  under 
proper  instructions,  to  determine  whether,  under  the  statute,  the  de- 
fendant was  at  all  responsible  for  his  act.    Id, 

It  was  also  error  to  charge  the  jury,  in  effect,  that  if  the  defendant,  a  boy 
twelve  years  old  at  the  time  of  the  homicide,  possessed  the  mental  ca- 
pacity of  boys  of  his  age  in  general,  he  had  sufficient  discretion  to  un- 
derstand the  nature  and  illegality  of  the  act  of  which  he  was  charged  — 
there  being  no  evidence  that  the  generality  of  boys  of  his  age  possessed 
such  discretion.    Id. 

An  infant  between  the  ages  of  seven  and  fourteen  is  presumed  incapable  of 
committing  crime^  and  the  evidence  to  rebut  the  presumption  must  be 
strong  and  irresistible,  that  he  had  sufficient  discernment  to  distin- 
guish good  from  evil,  and  to  comprehend  the  nature  and  consequences 
of  his  acts.    State  y  Aarani  p.  188. 

1  Dbtencbs*  55 
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is  not  guilty  of  the  crime,  either  as  a  principal  or  as  an  accessory. 
Connaughty  v.  State^  p.  779. 

Before  a  man's  door,  he  standing  and  looking  on  A.  beat  B.  to  deaih.  On 
an  indictment  against  the  man  for  the  murder  of  B.,  the  jury  were 
instructed  that  If  he  was  standing  by  within  a  few  feet  of  the  assailant, 
and  did  not  interfere  or  attempt  by  word  or  act  to  arrest  the  violence, 
it  was  a'yery  strong  circumstance  against  him  and  might  alone  satisfy 
the  jury  that  he  adflsed  or  procured  the  attack.    Eeldt  error.    Id, 

A  stakeholder  who  takes  no  part  in  a  fight  with  fists  and  is  not  present,  and 
does  nothing  more  than  hold  the  money,  and  pay  it  over  to  the  winner 
is  not  an  accessory  before  the  fact,  to  the  manslaughter  of  one  of  the 
combatants  who  is  mortally  injured  in  the  fight.    B,  v.  Taylor,  p.  787. 

Spectators  at  a  prize-fight  are  not,  from  the  mere  fact  of  voluntary  pres- 
ence, guilty  of  assault  as  aiding  and  abetting  the  principals.  B,  v. 
Coney i  p.  789. 

Under  a  statute  punishing  a  lessor  of  a  house  who  shall  knowingly  permit 
his  lessee  to  use  the  same  for  the  purpose  of  prostitution  and  lewdness, 
a  mere  failure  to  interfere  or  to  prosecute  so  as  to  prevent  the  illegal 
use  will  not  render  the  lessor  liable.    Abrahams  v.  State,  pp.  818,  843. 

Where  a  party  was  indicted  for  having  knowingly  permitted  his  lessee  to 
use  the  premises  for  the  purpose  of  prostitution  and  lewdness,  the 
court  instructed  the  jury  as  follows:  ''  If  the  defendant  leased  the  pre- 
mises for  a  legal  and  proper  purpose,  not  knowing  that  they  were  to 
be  used  for  an  illegal  purpose,  but  after  the  lease  was  executed  the 
lessees  kept  a  place  of  prostitution  and  lewdness,  and  the  defendant 
had  knowledge  of  such  illegal  use,  and  took  no  means  to  prevent  the 
same,  he  would  be  liable  to  indictment."    Held,  error.    Id, 

The  prisoner  was  the  owner  of  a  house  which  he  let  to  a  weekly  tenant  who 
conducted  it  as  a  bawdy  house.  The  prisoner  derived  no  increase  of 
rent  by  reason  of  the  nature  of  the  occupation ;  but  although  he  had 
notice:  of  the  use  to  which  the  house  was  applied,  he  took  no  steps  to 
put  an  end  to  the  nuisance.  Held,  that  he  could  not  be  convicted  of 
keeping  a  bawdy  house.    B.  v.  Barreit,  p.  820. 

A  landlord  was  indicted  for  keeping  and  maintaining  in  the  first  count,  a  com- 
mon bawdy  house,  and  in  the  second,  a  disorderly  house.  It  was  proved 
that  the  house  was  let  out  in  apartments  to  young  women  by  distinct 
takings,  as  weekly  tenants,  but  the  landlord  did  not  occupy  any  part, 
nor  keep  the  key,  nor  reserve  to  himself  any  right  of  entry.  The  ten- 
ants occupied  the  house  as  a  brothel,  so  as  to  cause  it  to  be  a  scandal 
to  the  neighborhood,  the  only  profit  the  landlord  derived  was  an 
increased  rent.  Complaints  were  made  to  the  landlord,  and  he  well 
knew  the  uses  to  which  the  apartments  were  applied  by  his  tenants,  but 
he  took  no  steps  to  remove  the  lodgers.  HM^  upon  these  facts,  that 
the  landlord  did  not  '*  keep  or  maintain  "  a  bawdy  house  or  a  disor- 
derly house.    B.  V.  Stannard,  p.  824. 

The  owner  of  a  house  is  not  gulHy  of  an  offense  under  the  laws  of  the 
State  for  leasing  his  house  to  a  tenant,  knowing  that  it  is  to  be  kept  for 
the  purpose  of  public  prostitution.    AXbwtson  v.  State,  p.  828. 
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Under  a  statute  which  punishes  one  who  authorizes  or  permits  premises  to 
be  used  for  the  sale  of  intoxicating  liquors,  the  lessor  is  not  guilty  if 
he  rented  the  premises  for  a  lawful  purpose,  not  knowing  that  the> 
were  to  be  used  for  the  unlawful  sale  of  intoxicating  liquors,  although 
he  afterwards  knew  that  they  were  so  used,  and  took  no  steps  to  pre- 
vent their  continued  use  for  that  purpose.    SUUe  v.  BaJXenfall,  p.  831. 

Trustees  of  a  road  are  not  criminally  punishable  as  for  manslaughter  for 
neglecting  to  repair  a  public  road  whereby  a  traveler  is  killed.  B,  v. 
Poeock,  p.  683. 

The  deceased  woman  became  pregnant  by  the  prisoner,  and  died  from  the 
effects  of  corrosive  sublimate  taken  by  her  for  the  purpose  of  produc- 
ing abortion.  The  prisoner  knowingly  procured  it  for  the  deceased,  at 
her  Instigation,  and  under  the  influence  of  threats  of  self-destruction, 
if  the  means  of  procuring  abortion  were  not  supplied  to  her.  The  jury 
negatived  the  fact  of  the  prisoner  having  administered  it,  or  caused  it 
to  be  taken  by  her.  Seld,  that  the  prisoner  was  not  gf\iltj  of  murder 
as  an  accessory  before  the  fact.    B.  v.  Fretwell,  p.  834. 

Omissions  to  prevent  crime  not  indictable  when  no  duty,  p.  837 

Mother  and  infant  child,  p.  838. 

Woman  about  to  be  confined,  p.  839. 

Omission  to  prevent  accident,  p.  839. 

Omission  to  restrain  rioters,  p.  841. 

Omission  to  prevent  gaming  In  house,  p.  844. 

Failure  to  repair  bridge,  p.  845. 

Suffering  cattle  to  go  at  large,  p.  845. 

Suffering  criminal  to  escape,  p.  845. 

Concealing  birth  of  child,  p.  845. 

Non-payment  of  assessments  by  city  officer,  p.  845. 

Duty  of  captain  of  ship  to  rescue  sailor,  p.  847. 

OPPRESSION  IN  OFFICE. 
See  Officbbs. 

PEBJURT. 

Non-responslbllty  of  infant  for,  pp.  139, 169. 
False  oath  through  mistake  of  law,  not,  p.  579. 
Or  mistake  of  fact,  p.  620. 

PHYSICIANS  AND  SURGEONS. 

One  who  administers  medicine  to  another  ignoraotly,  but  honestly  Intend- 
ing to  cure  him,  which  causes  his  death,  is  not  guilty  of  murder.  Com. 
V.  Thompeanf  pp.  439,  447-455. 

Medical  attendant  in  asylum,  p.  455. 

Mistake  by  chemist  in  delivering  medicine,  p.  456. 

PIRACY. 

Mistake  of  fact  as  a  defence,  p.  620. 
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Obstracttng  the  mall  by  mistake  not  indictable,  pp.  647,  621. 
Failing  to  deliver  letter,  mistake,  p.  623. 
Taking  letter  from  post-office,  p.  624 

PREPARATIONS. 
Bee  Attxmfts. 

PRESUMPTION. 

Of  coercion  by  husband  of  wife, 
See  Husband  A2n>  Wirs. 
Of  incapacity  of  infant. 
Bee  Infanct. 

PRINCIPAL  AND  AGENT. 

See^  aleoj  Offzcebs. 

The  criminal  liability  of  a  master  for  the  acts  of  his  servant,  is  narrower 
than  his  civil  liability.  There  mast  be  a  direct  participation  in  the  act 
or  such  assent  or  concurrence  therein,  as  would  involve  him  morally  in 
the  gnilt  of  the  action.    Com,  v.  Nicholas  p.  200. 

A  sale  by  a  servant  in  the  shop  of  his  master  is  only  j>Hnia  fade  evidence  of 
such  sale  by  the  master,  in  a  prosecution  against  him  for  violating  the 
statute  forbidding  the  sale  of  intoxicating  liquors.    Id. 

If  a  sale  of  liquors  is  made  by  a  servant,  without  the  knowledge  of  his  mas- 
ter and  in  opposition  to  his  will,  and  the  sale  is  not  participated  in  nor 
approved  by  him,  the  master  is  not  criminally  liable.    Id. 

In  a  prosecution  against  a  principal  for  illegal  sales  of  liquor  made  by  an 
agent,  the  burden  is  on  the  prosecution  to  establish  the  agency.  Com 
V.  Maeofij  p.  208. 

On  a  trial  it  did  not  appear  that  the  defendant  was  present  at  the  time 
alleged,  nor  who  were  the  persons  in  charge  of  the  saloon,  or  occupied 
in  making  any  of  the  sales.  The  judge  instracted  the  jury  that  Uiey 
'<  have  a  right  to  consider  whether  it  is  probable  that  a  mere  stranger 
to  the  defendant  would  or  could  get  access  to  the  possession  of  the 
saloon  in  the  day  time,  and  continue  to  do  so  for  the  length  of  time 
spoken  of  by  witnesses,  and  that  the  fact  that  the  place  was  left  open 
by  a  servant  of  the  defendant  could  be  proved,  or  is  probable  by  cir- 
cumstantial evidence,  but  must  not  be  got  at  or  supplied  by  mere  con- 
jecture.**   Held,  error.    Id, 

A  principal  who  authorizes  an  illegal  act  of  an  agent  is  liable  for  it — but 
the  authority  must  be  express  and  not  implied.    Patterson  v.  State^  p. 

205. 

A.  was  indicted  for  illegal  sales  of  liquor  made  by  his  clerk  in  his  absence. 
The  jury  were  instructed  that  if  A.  had  previously  sanctioned  similar 
sales  by  the  clerk,  or  if  they  believed  that  If  he  had  been'  present  he 
would  have  done  as  the  clerk  did,  they  should  find  him  guilty.  BM, 
error.    Id, 

The  defendant  was  indicted  for  an  illegal  sale  made  by  his  agent  under  a 
statute  declaring  It  unlawful  for  <*  any  person  or  persons  by  agent  or 
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otherwise''  to  sell  Intoxicating  liquors.  Held,  that  the  sale  by  the 
agent  was  made  without  his  authority  and  against  his  directions  was  a 
good  defence.    Andtnan  v.  StcUe,  p.  206. 

An  Indictment  against  8.  charged  that  willfully  and  unlawfully,  he  did  have 
In  his  possession  with  Intent  to  sell  and  exchange,  and  did  offer  for 
sale  and  exchange,  certain  adulterated  milk  to  which  water  and  other 
foreign  substances  had  been  added.  Heldy  that  evidence  of  the  posses- 
sion of  such  adulterated  milk  by  a  servant  of  S.  with  Intent  to  sell  or 
exchange  the  same  was  not  sufDclent  to  convict  S.  without  other 
proof  that  the  servant,  In  so  having  said  milk  was  acting  for,  and  In 
accordance  with,  the  will  of  his  master,  the  said  S.  State  v.  8mUh^ 
p.  209. 

A.  Is  Indicted  for  illegally  trading  with  a  slave,  the  latter  not  having  a  per- 
mit from  his  master  as  required  by  statute.  The  proof  is  that  the 
slavd  has  sold  com  to  A.'s  clerk  in  A.^s  store,  but  it  Is  not  proved  that 
A.  was  present,  or  had  given  his  clerk  orders  to  do  as  he  had  done.  A. 
can  not  be  convicted.    State  v.  Dawaont  p.  211. 

The  responsibility  of  a  merchant  for  the  negligence  or  unlawful  acts  of  his 
clerk,  is  limited  to  cases  properly  within  the  scope  of  his  employment. 
U,  S.  V.  HaJberstadtf  pp.  218,  280. 

Where  an  empty  cask,  which  had  contained  foreign  distilled  spirits  has 
been  purchased  for  and  removed  to  the  store  of  a  commission  merchant 
by  his  clerk,  before  the  marks  set  thereon  under  the  provisions  of  the 
act  (March  2, 1799),  have  been  defaced,  the  merchant  is  not  liable  to 
the  penalties  of  the  act,  if  he  had  no  agency  in  or  knowledge  of  the 
purchase  and  removal,  nor  acquiesced  in  the  illegal  proceeding  of  his 
agent.    Id, 

Upon  a  criminal  information  for  libel,  it  was  proved  that  the  three  defend- 
ants, the  proprietors  of  the  newspaper  in  which  the  libel  appeared, 
took  an  active  part  in  the  management  of  the  paper,  but  had  given  a 
general  authority  to  a  competent  editor  to  publish  whatever  he  thought 
proper  in  the  literary  part  of  it.  At  the  trial,  evidence  was  tendered 
by  the  defendants  to  prove  that  the  libel  was  published  without  their 
authority,  consent  or  knowledge,  and  without  want  of  due  care  or  cau- 
tion on  their  part,  within  the  meaning  of  6  and  7  Victoria.  The  judge 
refused  to  hear  this  evidence,  and  directed  the  jury  that  the  section 
did  not  apply.  Upon  a  rule  for  misdirection,  AeZd,  that,  notwithstand- 
ing the  authority  to  the  editor,  it  was  a  question  for  the  jury  whether 
the  protection  given  by  this  section  applied  to  the  defendants,  and  that 
there  must  be  a  new  trial.    B,  v.  Holbrooke  p.  217. 

The  prisoner,  contrary  to  law,  kept  and  manufactured  flre -works  in  a  house 
in  London,  and  by  the  supposed  negligence  of  one  of  his  servants  an 
.  ignition  of  red  and  blue  fire  was  caused  which  communicated  to  the 
other  flre-works,  and  a  rocket  shot  across  the  street  and  set  a  house  on 
the  opposite  side  on  flre  by  which  the  death  of  a  person  was  caused. 
Held^  that  the  prisoner  was  not  guilty  of  manslauglfter.  B.  v.  BenneUf 
p.  224. 

The  defendant  was  indicted  for  publishing  in  a  newspaper  called  the  Sun^ 
an  advertisement  of  an  illegal  lottery.    The  Sun  was  published  and 
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prioted  bj  a  duly  organized  corporation,  the  bnsiness  of  which  was 
managed'  by  a  board  of  trustees.  The  defendant  was  a  stockholder  of 
the  corporation,  and  was  employed  as  Its  treasurer  and  purchasing 
agent,  and  as  the  superintendent  of  its  business  affairs.  Upon  the 
trial  he  requested  the  court  to  charge  that  he  could  not  be  convicted  if 
he  had  no  knowledge  or  notice  that  the  advertisement  was  printed  by 
the  corporation.  The  court  refused  so  to  charge,  and  instructed  the 
jury  that  if  the  advertisement  was  published  by  the  corporation  of 
which  the  defendant  was  a  member,  he  was  the  publisher  within  the 
meaning  of  the  statute.  Heldy  that  this  was  error;  that  he  could  not 
be  convicted  unless  it  were  shown  that  he  actually  and  personally  did 
the  acts  which  constitute  the  offense,  or  that  they  were  done  by  the 
corporation  with  his  permission  or  by  his  direction.  People  v.  England, 
p.  226. 

To  render  one  a  pHncipal  either  in  the  first  or  second  degree^  he  must  be 
actually  or  constructively  present  at  the  conunlssion  of  the  offense. 
Able  V.  Com,,  p.  228. 

One  who  advises  a  crime  is  an  accessory  before  the  fact.    Id. 

T.  asked  a  boy  who  lived  with  his  grandfather  to  get  his  money  for  him, 
and  it  was  agreed  between  them  that  the  boy  should  get  the  money, 
and  hide  it  In  the  stable ;  that  T.  should  come  at  night  and  rap  at  the 
door  and  the  boy  should  run  and  shoot  at  him  for  a  blind.  The  boy 
hid  the  money  in  the  stable,  T.  came,  rapped  at  the  door,  was  shot  at, 
but  could  not  find  the  money.  Several  days  after  the  boy  took  the 
money  to  a  village  near  where  the  agreement  had  been  made,  and  de- 
livered it  to  T.    Held,  that  the  conviction  of  T.  was  erroneous.    Id. 

Where  a  felony  is  committed  by  an  innocent  agent  the  principal  being 
absent,  the  latter  is  guilty;  but  If  the  person  employed  is  guilty,  the 
employer  is  not  guilty  as  a  principal  but  only  as  an  accessory.    Wixsan 
V.  People,  p.  282. 

L.  and  M.  went  from  W.'s  house  to  a  store  several  miles  away,  broke  in 
and  stole  goods  which  they  brought  to  W.?s  house,  he  helping  to  se- 
crete'them.  The  judge  instructed  the  jury  that  L.,  M.  and  W.  might 
all  be  convicted  of  larceny.  Held,  error  as  to  W.,  who  was  at  most 
only  guilty  as  an  accessory  or  as  a  receiver  of  stolen  goods.  Id. 
Where  parties  combine  to  commit  an  offense  and  a  homicide  is  com- 
mitted by  a  part  of  them  in  an  attempt  to  escape,  one  who  did  not  con- 
sent, and  who  was  not  privy  in  fact  to  the  homicide,  can  not  be  held 
responsible  by  reason  of  the  original  combination.  People  v.  Knapp, 
p.  284. 

There  can  be  no  responsibility  against  one  who  is  not  himself  engaged  in 
the  act  of  his  associates,  unless  it  is  within  the  scope  of  the  combina> 
tion,  to  which  he  was  a  party  and  thus  authorized  as  his  joint  act.    Id, 

If  an  agent  employed  to  commit  a  crime,  totally  departs  from  his  instruc- 
tions, and  commits  a  different  or  additional  offense,  the  employer  is 
not  criminally  responsible  for  it.     Watte  v.  State,  p.  238. 

W.   was   indicted   for  procuring  two     negroes   to   assault,    stab    and 
wound  with   intent  to  maim   one  S.,  with  whom    W.  had  had  a 
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previoas  dif&cnlty.  S.  boarded  at  the  time  In  the  family  of  one  P. 
JSeldy  that  evidence,  that  while  the  negroes  were  engaged  In  the  attack 
on  S.  In  P.'s  hoQse  they  bad  committed  a  rape  on  Mrs.  P.  was  Inadmis- 
sible.   Id, 

A  woman  was  Indicted  for  endeavoring  to  obtain  money  by  false  pre- 
tenses from  a  railway  company,  e.g.,  by  making  a  claim  for  goods 
which  she  falsely  alleged  had  been  lost  by  a  railway  company.  The 
charge  was  supported  by  a  letter  making  the  claim  written  by  her  solic- 
itor which  It  appeared  was  written  <Mn  consequence  of  "  an  Interview 
with  her,  but  It  was  not  shown  that  it  was  written  by  her  instractions. 
Eeldf  that  she  was  not  responsible  for  the  act  of  the  solicitor  and 
could  not  be  convicted.    B.  v.  Donnerj  p.  2i2, 

A  statute  made  it  a  felony  to  obstruct  the  air-way  of  a  mine.  A.  and  B. 
were  the  owners  of  adjoining  mines,  and  A.  directed  his  workmen  to 
stop  up  a  certain  air-way.  The  workmen  acting  bona  fide  and  believ- 
ing  that  A.  had  a  right  to  give  such  order  did  so.  The  workmen  are 
not  guilty  under  the  statute,  even  though  A.  knew  he  had  no  right  to 
the  air-way.    B.  v.  James,  p.  246. 

A  servant  who  sets  fire  to  his  master's  house  by  his  master's  procurement 
for  the  purpose  of  defrauding  the  insurers,  Is  not  guilty  of  arson  either 
at  common  law,  or  under  a  statute  making  it  arson  to  bum  the  dwelling- 
house  of  another.    State  y.  HayneSy  p.  249. 

A  man  can  not  be  convicted  of  erecting  and  continuing  a  nuisance,  when 
It  appears  that  the  land  on  which  it  Is  belongs  to  his  wife  and  that  he 
ereclcd  the  same  as  her  agent.    People  v.  Livingston,  p.  261. 

One  who  is  the  agent  for  another  to  hire  men  to  drive  cattle,  is  not  crimin- 
ally liable  for  the  acts  of  such  persons  in  violating  a  city  ordinance 
by  driving  such  cattle  on  a  sidewalk.     Com,  v.  LeaviU,  p.  262. 

Liability  of  principal  for  act  of  agent,  p.  266. 

Illegal  sale  of  liquor  by  agent,  pp.  267>279. 

Selling  adulterated  milk,  p.  279. 

Obstructing  sidewalk,  p.  279. 

Cruelty  to  animals,  p.  280. 

Violation  of  copyright  law,  p.  280. 

Agent  employed  to  commit  crime,  committing  different  one,  p.  280. 

Owner  of  animal  not  liable  for  its  acts,  p.  281. 

Innocent  agent  not  criminally  responsible,  p.  281. 

Liability  of  fireman  of  locomotive  who  follows  orders  of  engineer,  p. 
285. 

Intent  of  employer,  not  presumed  to  Innocent  agent,  p.  286. 

Enticing  away  laborers,  p.  287. 

Deserting  employment,  p.  287. 

PRIZE  FIGHT. 
Set*  Omissions. 
1  Defences.  56 
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QUARANTINB  LAWS. 

Violation  of  by  mistake  of  fact,  p.  627. 

RAILROADS. 

See  Rbcbivebs. 

RAPE. 

See  Attempts  ;  Omissions. 

Husband  can  not  rape  wife,  p.  85. 

Infant  can  not  •commit,  pp.  145,  176. 

A.  employed  B.  to  beat  C,  B.  beat  C.  and  in  addition  raped  C.'s  wife.  A. 
is  not  liable  for  the  rape,  p.  238. 

To  constitate  rape  there  mnst  be  the  utmost  resistance  and  reluctance,  and 

no  assent  through  a  forced  submission.    If  the  woman  ultimately  con< 

sents,  there  is  no  rape.    The  only  acquiescence  allowable  is  that  ob- 

y  tained  by  mistake,  imposition,  or  artificial  stupefaction,  or  where  the 

woman  is  idiotic  or  insane.     WhiUaker  v.  State^  p.  298. 

In  order  to  constitute  the  crime  of  rape  of  a  female  over  ten  years  of  age, 
when  it  appears  that' she  was  conscious,  had  the  possession  of  her 
natural,  mental,  and  physical  powers,  was  not  overcome  by  numbers  or 
terrified  by  threats,  or  in  such  place  or  position  that  resistance  would 
have  been  useless,  it  must  also  be  made  to  appear  that  she  did  resist  to 
the  extent  of  her  ability,  at  the  time  and  under  the  circumstances. 
People  V.  Dohringy  802. 

On  an  indictment  under  a  statute  providing  <<  that  if  any  person  shall  take 
any  woman  unlawfully  and  against  her  will,  and  by  force,  menace  or 
duress  compel  her  to  be  defiled "  he  shall  be  punished,  etc.,  U  the 
woman  consefit  there  is  no  crime.  The  defendant  is  not  obliged  to 
show  consent;  but  the  State  must  give  evidence  of  dissent  and  repul- 
sion.   Pollard  V.  States  p.  309. 

On  a  trial  for  rape  an  instruction  that  if  the  defendant  procured  the  consent 
of  the  woman  by  means  of  false  and  fraudulent  representations  that  as 
a  part  of  his  medical  treatment  of  her  it  was  necessary  for  her  to  have 
connection  with  him,  and  she  believing  and  relying  upon  such  repre- 
sentations gave  her  consent  and  had  connection  with  him,  he  was  guilty, 
is  erroneous.    Don  Moran  v.  People^  pp.  312,  380. 

Sexual  connection  with  a  woman,  with  her  consent,  does  not  constitnte 
rape,  even  though  her  consent  is  procured  by  a  fraudulent  personation 
of  her  husband.    Levsia  v.  State,  pp.  819,  381. 

Sexual  connection  with  a  woman  of  weak  intellect,  her  consent  being  ob- 
tained by  a  fictitious  marriage  is  not  rape.    Bloodworth  v.  State,  p.  322. 

To  constitute  rape  the  connection  must  be  absolutely  against  the  consent 
of  the  woman.  Therefore,  to  have  criminal  connection  with  a  woman, 
intoxicated  to  the  point  of  insensibility,  is  not  rape;  but  is  a  special 
crime  under  the  New  York  statute.    People  v.  Quin,  p.  325. 

Nor  under  such  circumstances  can  a  person  be  ^ilty  of  an  assault  with  in- 
tent to  commit  rape.    Id. 
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RAPE  —  Continued. 

In  the  case  of  a  rape  of  an  idiot  or  lunatic,  the  mere  proof  of  connection 
will  not  warrant  the  case  being  left  to  the  jury.  There  must  be  some 
evidence  that  it  was  without  her  conset — e.g.y  that  she  was  incapable, 
from  imbecility,  of  expressing  assent  of  dissent;  and  if  she  consent 
from  mere  animal  passion,  it  is  not  rape.    B.  v.  Connolly^  880. 

In  this  case  the  charge  was  assault  with  intent  to  rayish.  The  woman  was 
insane,  and  there  was  no  evidence  as  to  her  general  character  for  chas- 
tity, or  anything  to  raise  a  presumption  that  she  would  not  consent. 
The  jury  were  directed  that  If  she  had  no  moral  perception  of  right  and 
wrong,  and  her  acts  were  not  controlled  by  the  will,  she  was  not  capa- 
ble of  giving  consent,  and  the  yielding  on  her  part,  the  prisoner  know- 
ing her  state,  was  not  an  act  done  with  her  will.  They  convicted, 
saying  she  was  insane  and  consented.  Held,  the  conviction  could  not 
be  sustained.    Id. 

On  an  indictment  for  attempting  to  have  connection  with  a  girl  under  ten, 
consent  is  immaterial,  but  in  such  case  there  can  be  no  conviction  for 
assault  if  there  was  consent.    Id. 

Where  there  is  consent  a  party  can  not  be  guilty  of  assault  with  intent  to 
commit  rape,  pp.  S67-374,  387-389. 

Nor  can  there  be  rape  where  there  is  the  least  consent,  pp.  374-879. 

No  rape  if  woman  do  not  resist,  being  asleep,  pp.  889-397. 

RECEIVERS. 

While  a  railroad  is  in  the  hands  and  management  of  a  receiver  appointed  by 
the  court,  no  indictment  will  lie  against  it  for  a  nuisance  in  the  ob. 
struction  of  a  highway  by  the  stoppage  thereon  of  the  trains  run  upon 
the  railroad.    State  v.  Vermont  Central  B.  Co.,  p.  16. 

8BCEIVING  STOLEN  OOODS. 

Non-liability  of  husband  for  receipt  of  wife,  24. 
Non-liability  of  wife,  pp.  81,  82,  71,  74. 
Mistake  of  fact  as  a  defence,  p.  627. 

ilESISTING  OFFICER. 
See  Officers. 

REVENUE  LAWS. 

Liability  of  principal  for  violation  of,  by  agent,  pp.  218,  280. 

License  to  principal  protects  agent,  p.  286. 

Statute  against  possession  of  government  property;  prisoner  must  know  it 
to  be  such,  pp.  540,  620. 

RIOT. 

See  Omissions. 

RIOTERS. 

SU  ACCIDENTS. 

ROBBERT. 

Party  taking  property  under  mistaken  claim  of  right  not  guilty  of,  pp.  469 
661. 
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QUARANTINE  LAWS. 

Violation  of  by  mistake  of  fact,  p.  627. 

KAILBOADS. 

Bee  RECBivEBfl. 

RAFE. 

5ee  Attempts;  Omissions. 

Husband  can  not  rape  wife,  p.  85. 

Infant  can  not*commit,  pp.  145,  176. 

A.  employed  B.  to  beat  C,  B.  beat  C.  and  In  addition  raped  C.*8  wife.  A. 
Is  not  liable  for  the  rape,  p.  288. 

To  constltate  rape  there  must  be  the  utmost  resistance  and  relactance,  and 
no  assent  through  a  forced  submission.    If  the  woman  ultimately  con- 
sents, there  is  no  rape.    The  only  acquiescence  allowable  Is  that  ob- 
y  tained  by  mistake,  Imposition,  or  artificial  stupefaction,  or  where  the 
woman  is  Idiotic  or  insane.     WhtUaker  v.  State,  p.  298. 

In  order  to  constitute  the  crime  of  rape  of  a  female  over  ten  years  of  age, 
when  It  appears  that' she  was  conscious,  had  the  possession  of  her 
natural,  mental,  and  physical  powers,  was  not  overcome  by  numbers  or 
terrified  by  threats,  or  In  such  place  or  position  that  resistance  would 
have  been  useless.  It  must  also  be  made  to  appear  that  she  did  resist  to 
the  extent  of  her  ability,  at  the  time  and  under  the  circumstances. 
People  V.  Dohring,  802. 

On  an  Indictment  under  a  statute  providing  <<  that  If  any  person  shall  take 
any  woman  unlawfully  and  against  her  will,  and  by  force,  menace  or 
duress  compel  her  to  be  defiled "  he  shall  be  punished,  etc.,  if  the 
woman  conseM  there  is  no  crime.  The  defendant  Is  not  obliged  to 
show  consent;  but  the  State  must  give  evidence  of  dissent  and  repul- 
sion.   Pollard  V.  State,  p.  809. 

On  a  trial  for  rape  an  Instruction  that  If  the  defendant  procured  the  consent 
of  the  woman  by  means  of  false  and  fraudulent  representations  that  as 
a  part  of  his  medical  treatment  of  her  it  was  necessary  for  her  to  have 
connection  with  him,  and  she  believing  and  relying  upon  such  repre- 
sentations gave  her  consent  and  had  connection  with  him,  he  was  guilty, 
is  erroneous.    Don  Moran  v.  People,  pp.  812,  880. 

Sexual  connection  with  a  woman,  with  her  consent,  does  not  constitute 
rape,  even  though  her  consent  is  procured  by  a  fraudulent  personation 
of  her  husband.    Lewis  v.  State,  pp.  819,  881. 

Sexual  connection  with  a  woman  of  weak  Intellect,  her  consent  being  ob- 
tained by  a  fictitious  marriage  is  not  rape.    Bloodworth  v.  State,  p.  S22, 

To  constitute  rape  the  connection  must  be  absolutely  against  the  consent 
of  the  woman.  Therefore,  to  have  criminal  connection  with  a  woman, 
Intoxicated  to  the  point  of  Insensibility,  Is  not  rape;  but  Is  a  special 
crime  under  the  New  York  statute.    People  v.  Quin,  p.  825. 

Nor  under  such  circumstances  can  a  person  be  guilty  of  an  assault  with  in- 
tent to  commit  rape.    Id. 
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Id  the  case  of  a  rape  of  an  idiot  or  lanatlc,  the  mere  proof  of  connection 
will  not  warrant  the  case  being  left  to  the  jury.  There  most  be  some 
evidence  that  it  was  without  her  conset — e.g.,  that  she  was  Incapable, 
from  imbecility,  of  expressing  assent  of  dissent;  and  if  she  consent 
from  mere  animal  passion,  it  is  not  rape.    B.  v.  Connolly^  8S0. 

In  this  case  the  charge  was  assanlt  with  intent  to  ravish.  The  woman  was 
insane,  and  there  was  no  evidence  as  to  her  general  character  for  chas- 
tity, or  anything  to  raise  a  presumption  that  she  would  not  consent. 
The  jury  were  directed  that  if  she  had  no  moral  perception  of  right  and 
wrong,  and  her  acts  were  not  controlled  by  the  will,  she  was  not  capa- 
ble of  giving  consent,  and  the  yielding  on  her  part,  the  prisoner  know- 
ing her  state,  was  not  an  act  done  with  her  will.  They  convicted, 
saying  she  was  insane  and  consented.  Held,  the  conviction  could  not 
be  sustained.    Id. 

On  an  indictment  for  attempting  to  have  connection  with  a  girl  under  ten, 
consent  is  immaterial,  but  in  such  case  there  can  be  no  conviction  for 
assault  if  there  was  consent.    Id. 

Where  there  is  consent  a  party  can  not  be  guilty  of  assault  with  intent  to 
commit  rape,  pp.  867-374,  887-389. 

Nor  can  there  be  rape  where  there  is  the  least  consent,  pp.  874-879. 

No  rape  if  woman  do  not  resist,  being  asleep,  pp.  889-^97. 

RECEIVERS. 

While  a  railroad  is  in  the  hands  and  management  of  a  receiver  appointed  by 
the  court,  no  indictment  will  lie  against  it  for  a  nuisance  in  the  ob. 
strnction  of  a  highway  by  the  stoppage  thereon  of  the  trains  run  upon 
the  railroad.    State  v.  Vermont  Central  B,  Co.,  p.  15. 

RBCEIVING  STOLEN  GOODS. 

Non-liability  of  husband  for  receipt  of  wife,  24. 
Non-liability  of  wife,  pp.  81,  82,  71,  74. 
Mistake  of  fact  as  a  defence,  p.  627. 

iKBSISTING  OFFICER. 
See  Officers. 

BETENUE  LAWS. 

Liability  of  principal  for  violation  of,  by  agent,  pp.  218,  280. 
License  to  principal  protects  agent,  p.  286. 

Statute  against  possession  of  government  property;  prisoner  must  know  it 
to  be  such,  pp.  640,  620. 

moT. 

See  Omissions. 

RIOTERS. 

See  AcctDENTS. 

BOBBERT. 

Party  taking  property  under  mistaken  claim  of  right  not  guilty  of,  pp.  469, 
561. 
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QUARANTINE  LAWS. 

Violation  of  by  mistake  of  fact,  p.  627. 

RAILROADS. 

Bee  Recbivebs. 

RAPE. 

iS^ee  Attbmpts  ;  Omissions. 

Husband  can  not  rape  wife,  p.  85. 

Infant  can  not  •commit,  pp.  145,  176. 

A.  employed  B.  to  beat  C,  B.  beat  0.  and  In  addition  raped  C.'s  wife.  A. 
Is  not  liable  for  the  rape,  p.  288. 

To  constltate  rape  there  mnst  be  the  utmost  resistance  and  reluctance,  and 
no  assent  through  a  forced  submission.    If  the  woman  ultimately  con- 
sents, there  Is  no  rape.    The  only  acquiescence  allowable  is  that  ob- 
y  tained  by  mistake.  Imposition,  or  artificial  stupefaction,  or  where  the 
woman  is  Idiotic  or  Insane.     WhiUaker  v.  State^  p.  298. 

In  order  to  constitute  the  crime  of  rape  of  a  female  over  ten  years  of  age, 
when  It  appears  that' she  was  conscious,  had  the  possession  of  her 
natural,  mental,  and  physical  powers,  was  not  overcome  by  numbers  or 
terrified  by  threats,  or  In  such  place  or  position  that  resistance  would 
have  been  useless,  it  must  also  be  made  to  appear  that  she  did  resist  to 
the  extent  of  her  ability,  at  the  time  and  under  the  circumstances. 
People  V.  DohrinQy  802. 

On  an  Indictment  under  a  statute  providing  <<  that  if  any  person  shall  take 
any  woman  unlawfully  and  against  her  will,  and  by  force,  menace  or 
duress  compel  her  to  be  defiled "  he  shall  be  punished,  etc.,  U  the 
woman  consefit  there  is  no  crime.  The  defendant  Is  not  obliged  to 
show  consent;  but  the  State  must  give  evidence  of  dissent  and  repul- 
sion.   Follard  v.  State^  p.  809. 

On  a  trial  for  rape  an  Instruction  that  if  the  defendant  procured  the  consent 
of  the  woman  by  means  of  false  and  fraudulent  representations  that  as 
a  part  of  his  medical  treatment  of  her  it  was  necessary  for  her  to  have 
connection  with  him,  and  she  believing  and  relying  upon  such  repre- 
sentations gave  her  consent  and  had  connection  with  him,  he  was  guilty 
is  erroneous.    Don  Moron  v.  People,  pp.  812,  880. 

Sexual  connection  with  a  woman,  with  her  consent,  does  not  constitute 
rape,  even  though  her  consent  is  procured  by  a  fraudulent  personation 
of  her  husband.    Lewis  v.  State,  pp.  819,  881. 

Sexual  connection  with  a  woman  of  weak  intellect,  her  consent  being  ob- 
tained by  a  fictitious  marriage  is  not  rape.    Bloodworth  v.  State,  p.  323. 

To  constitute  rape  the  connection  must  be  absolutely  against  the  consent 
of  the  woman.  Therefore,  to  have  criminal  connection  with  a  woman, 
intoxicated  to  the  point  of  insensibility,  is  not  rape ;  but  is  a  special 
crime  under  the  New  York  statute.    People  v.  Qui»,  p.  825. 

Nor  under  such  circumstances  can  a  person  be  guilty  of  an  assault  with  in- 
tent to  commit  rape.    Id. 


INDEX.  883 

RAPE  —  Continued, 

In  the  case  of  a  rape  of  an  idiot  or  lanatic,  the  mere  proof  of  connection 
will  not  warrant  the  case  being  left  to  the  jary.  There  must  be  some 
evidence  that  it  was  without  her  conset — 6.^.,  that  she  was  Incapable, 
from  imbecility,  of  expressing  assent  of  dissent ;  and  if  she  consent 
from  mere  animal  passion,  it  is  not  rape.    B,  v.  Connolly^  380. 

In  this  case  the  charge  was  assault  with  intent  to  ravish.  The  woman  was 
insane,  and  there  was  no  evidence  as  to  her  general  character  for  chas- 
tity, or  anything  to  raise  a  presumption  that  she  would  not  consent. 
The  jury  were  directed  that  if  she  had  no  moral  perception  of  right  and 
wrong,  and  her  acts  were  not  controlled  by  the  will,  she  was  not  capa- 
ble of  giving  consent,  and  the  yielding  on  her  part,  the  prisoner  know- 
ing her  state,  was  not  an  act  done  with  her  will.  They  convicted, 
saying  she  was  insane  and  consented.  Held,  the  conviction  could  not 
be  sustained.    Id. 

On  an  indictment  for  attempting  to  have  connection  with  a  girl  under  ten, 
consent  is  immaterial,  but  in  such  case  there  can  be  no  conviction  for 
assault  if  there  was  consent.    Id, 

Where  there  is  consent  a  party  can  not  be  guilty  of  assault  with  intent  to 
commit  rape,  pp.  367-874,  887-389. 

Nor  can  there  be  rai>e  where  there  is  the  least  consent,  pp.  874-379. 

No  rape  if  woman  do  not  resist,  being  asleep,  pp.  889-^97. 

RECEIVERS. 

While  a  railroad  Is  in  the  hands  and  management  of  a  receiver  appointed  by 
the  court,  no  Indictment  will  lie  against  it  for  a  nuisance  in  the  ob. 
struction  of  a  highway  by  the  stoppage  thereon  of  the  trains  run  upon 
the  railroad.    State  v.  Vermont  Central  B.  Co,,  p.  15. 

RBCEIVING  STOLEN  GOODS. 

Non-liability  of  husband  for  receipt  of  wife,  24. 
Non-liability  of  wife,  pp.  81,  82,  71,  74. 
Mistake  of  fact  as  a  defence,  p.  627. 

ASSISTING  OFFICER. 
See  Officers. 

BEVENUE  LAWS. 

Liability  of  principal  for  violation  of,  by  agent,  pp.  218,  280. 

License  to  principal  protects  agent,  p.  286. 

Statute  against  possession  of  government  property;  prisoner  must  know  it 
to  be  such,  pp.  640,  620. 

RIOT. 

See  Omissions. 

RIOTERS. 

See  AcctDENTS. 

ROBBERY. 

Party  taking  property  under  mistaken  claim  of  right  not  guilty  of,  pp.  469, 
561. 
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SCHOOLMASTER. 

A  scholar  may  be  Corporally  punished  by  master  for  refractory  couduct;  and 
such  is  not  an  assault.    State  v.  Mizner^  p.  160. 

A  girl  over  twenty-one  by  pretending  that  she  was  under  age  obtained  ad 
mission  to  a  school.  WhilQ  there  she  was  whipped  for  bad  conduct  by 
the  master.  On  a  prosecution  for  assault  against  the  master,  held^  that 
the  girl  having  been  guilty  of  fraud  in  obtaining  admission  to  the 
school,  could  not  set  up  her  majority  in  answer  to  the  schoolmaster's 
right  of  chastisement  of  an  infant  scholar.    Id, 

Right  of  teacher  to  punish  pupil,  p.  185. 

SELF-DEFENCE. 
See  AcciDSNTS. 

SHERIFF. 

See  Officers. 

SILENCE. 

See  Omissions. 

SOLDIERS. 

See  Officers. 

SOLICITATION  TO  COMMIT  CRIME. 
See  Attempts. 

STANDING  BY. 
See  Omissions. 

SUICIDE. 

An  attempt  to  commit  suicide  is  not  indictable.    R.  v.  Burgess^  p.  722; 
Com.  V.  Demersy  725. 

SUNDAY  LAWS. 

Violated  by  mistake  not  Indictable,  p.  550. 

TAXATION. 

Returning  property  for  taxation,  mistake,  p.  581. 

TEACHER  AND  PUPIL. 
See  Schoolmaster. 

TRESPASS. 

Party  going  on  land  under  mistaken  idea  of  his  legal  right  not  goUty  of,  pp. 
481,  483,  581-585. 

Mistake  of  fact,  p.  631. 

VAGRANCY. 

Infant  not  liable  for,  p.  176. 
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WARDEN. 

See  Officers. 

WORDS  AND  PHRASES. 
"  Person,"  pp.  17, 18. 
"Any  building,"  p.  33. 
"  Another  person,"  p.  100. 
"Inhabitant,"  p.  94. 
"Member,"  p.  94. 
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